UNITED STATES DEPARTMENT OF EDUCATION

QFFICE CF SPF)CL’\L.!EDUCATION AND EEHABILITATIVE SERVICER

SEP 24 7008

. Honorable La Verne Temry

Acting Commussioner of Education

Virgin lslands Department of Education
1834 Kongens Gade

St. Thoraas, U.S. Virgin [slands 00802-6746

Dear Commissioner Terry:

The purpose of this letter is to inform you of the results of the Office of Special Education
-Programs’ (OSEP) verification and focused moniforing visit to the Virgin {slands during
the week of November 4, 2007. My August 31, 2007 letter informed you that OSEP 1s
conducting verification and, in sorrie cases, focused monitoring visits to a number of
States' as part of our Continuous Ifisrovement and Focused Monitoring System (CIFMS)
for ensuring compliance with, end \mproving performance tnder, Part B of the Individuals
with Disabilities Education Act JDEA). As re~authorized in 2004, [DEA requires the
Department to ruonitor States with'a focus on: (1) improving educational results and
functional outcornes for children and youth with disabilities; and (2) ensuring that States
mect the program requirements, particularly those most closely related to improving
educational results for children with drsabilities.

The purpose of our verification and focused monitoring visit was to evaluate the State’s
general supervision and data systcrn,s tn order to assess and improve State compliance and
performance, child outcomes, and the protection of child and parent rights and to review
the State’s procedures for distribution and use of (DEA funds and the timely obligation and
liquidation of those fitnds. During the verification and focused monitoring visits, OSEP:
(1} analyzed the compouents of the State’s general supervision and data systeros (o
determine the extent to which they are designed io ensure compliance and improve
performance; and (2) targeted oomphance and results issues identified in our June 15, 2007
letier responding to the VIDE's Federal Fiscal Year (FEY) 2005 Annual Performance
Report (APR)/State Performance Plan (SPP). OSEP also reviewed compliance 1ssueg
covered under the programmatic Spcotal Conditions attached fo the Virgin Islands’ FEY
2007 Part B grant award.

As part of the verification and focused monitoring visit to the VIDE, OSEP statl met with
Donna Gregary, Lhen Acting Comrissioner of Education, Carrie Johns, State Director of
Special Fducation and State persorinel responsible for: (1) the oversight of general
supervision {(including monitortng, mediation, complaint resolution, and impartial due
process hearings) and financial systems for special educatiou; and (2) the colleciion and
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"Unless stated otherwise, State means aac:h of the 50 States, the Distiiet of Columbia, the Comrannwealth of
Pueito Rice, and each of the owtlying ateas [See 34 CFR §300.40).
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analysis of State reported data, Additionally, as a part of its focused monitoring visit,
OSEP staff met with local educatidnal agency (LEA) and early intervention staff, parents
and students. During the local mopitoring visit, OSEP focused on program-specific
Special Conditions outlined in V PE's FFY 2007 grant award letter and other areag of
noncompliance. Prior to and during the visit, OSEP staff reviewed a number of
docurnents, inclading the following: (1} OSEP’s previous verification visit letter to VIDE
dated October 3, 2005; (2) VIDE’d SPP submitted to OSEP in December 2005; (3) VIDE's
FFY 2005 APR submitted 1o OSEP in February 2007; (4) VIDE’s IDEA, Part B grant
application for FFY 2007; (5) V[Dﬁ’s website; (6) the individualized education programs
(IEPs) of 57 children and youth wﬁth disabilities in the Virgin Islands; and (7) other
peitinent correspondence and data: sources, Subsequent to the verification visit, OSEP also
- reviewed VIDE's FFY 2006 APR subrmttcd to OSEP in February and April 2008; a
progress report and clarification under the FFY 2007 Special Conditions submitted March -
27, 2008 and April 28, 2008; and VIDE’s IDEA, Part B grant application for FEY 2008
subnaitted and received on May 20, and June 5, 2008.

OSEP's discusston, conclusions aqd required actions for each of the critical elements nsed
to guide our review of each State’ general supervision, data, and finance systems are
provided below. In addition, the letter includes a summary of noncompliance related to the
FFY 2007 Special Conditions. These were fully addressed in OSEP’s FFY 2008 Part B
grant awards letter, but a brief summary 1§ inctuded herein. OSEP also bas identified three
other areas of noncompliance, ncludmg one area with a long history of noncompliance,

and this letier includes required acnons to address them

L General Supervision System

Critical Element 1: Does the State have a geneval supervision system that is reasonably
designed to identify noncompliance?

OSEP determined that VIDE did dot currently have a general supervision systemn that is
reasonably designed to identify noncorapliance. VIDE acknowledged the need and
reported ongoing efforts to design'a general supervision system that will enable it to
identify and correct noncompliance. VIDE has 2 long standing history of making revisions
to its general supervision systern and has not demonstrated the capacity to develop and
implement an effective system of general supervision for its Part B programs. However,
as set out below, the most recent proposed revisions appear reasonably designed to identify
noncompliance.

During the vesification visit, VIDE described the components and the impact of its general
supervision system on VIDE's abi}ity to identify and correct noncompliance in a timely
manner. VIDE reported that its approaches to jdentifying and correcting noncompliance
are systeinic and data-driven and include: enforcement of policies and procedures for the
territory; the SPP/APR; on- and off-site monitoring activitics; data collection and reporiing
system; technical assistance and professional development; dispuic resolution;
irprovement and corrective action planning; incentivas and sanctions that are consistent
with section 616 of [IDEA; and fiscal management to ensure that Federal education funds
are distrinuted and wsed in an efficieat and appropriate manner consistent with TDEA.
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During the verification visit, VIDE reported that its policies and procedures entitled the
Virgin Islands Depariment of Education Special Education Rules: Revised July 2007
(Rules) were used to guide the imp%ementation of special education and related services in
the Territory. VIDE reported and ubmitied documentation that each of the two 1 EAs,
pursuant to the requirements of 34 [CFR §300.200, had submitted assurances that it had
policies, procedures and programs fin place that meet the requirements of 34 CFR
§8§300.201 through §300.213. HWowever, VIDE staff expressed concerns regarding those
assurances given the number of findings of noncompliance in eack of the LEAs. VIDE
staff reported that they have made Ipnultipla requests to each LEA to submit its policies and
procedures for review by VIDE inorder 10 determine consistency with VIDE's Rules. As
of OSEP’s visit, neither LEA had {ubmitted them.

VIDE reported that it nsed the estqblished targets and the priorty areas described in its
SPP to analyze the performance of each LEA as required under 34 CFR §300.602(a).
VIDE provided data and il'lfOITflaﬂ!DI] supporting its defermiaation that each of the public
agencies needs intervention in imp:]cmcntihg the requirements of Part B of the IDEA.
VIDE's public reports of LEA program performance and its determinations provide data
and information to the LEAs on how each LEA's performance compares {o the targets set
by VIDE in its SPP/APR. OSEP was unable to determine how VIDE planned to use data
and infornation related to the LEA performance, where available, to compare against the
targets established in its SPP/APR, as a componexnt of its general supervision system as
required under 34 CFR §300.602(b).

VIDE reported that it has not consistently implemented a particular on- and off-site
mouitoring process since 2001, As of OSEP’s visit, VIDE reported that it was again
transitioning between monitoning procedures because it determined, in part through
OSEP’s review of and respounse to VIDE's SPP and longstanding noncoinpliance at both
the State Educational Agency (SBEA) and LEA levels, that the previous monitoring
procedures were not sufficient to ensure the timely identification and cocrection of
noncompliance. VIDE reported that the previously described tiered, cyclical monitoring
process was gever fully implemenged due to a staffing shortage. As a result, VIDE
reported that it implemented a temporary monitoring protecol focusing on evaluation
procedures, extended school-year services and compensatory education. VIDE reported
that these moniloring procedures were supported by desk audits, random sampling of IEPs,
and data ceport reviews to identify noncompliance related to the Special Conditions
identified in VIDE's FFY 2004 and FEY 2005 grant awards. VIDE retumned to the tiered,
cyclical moniforing process in 2006 after hiring more staff. Monitoring was completed
and findings of noncompliance wére issued to both LEAs in April 2006. VIDE reported
that, after issuing the letiers of findings of noncompliance to each of its LEAs, it focused

-un ensuring that each corrective action plan was fully implemented and previounsty
identified noncompliance was corrected. As noted below, neither LEA had demonstratest
corvection of the previonsly identified noncoraphiance as of OSEP's verification visit in
November 2007.

Durtng the verification visit, VIDE provided OSEP a copy of its Menitoring Policy and
Procedural Manual that described its new monitoring process that it would implement
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beginning March 2008. Under its iew monitoring process, VIDE plans to conduet on- and
off-site roonitoring of LBA complignce with VIDE's priority areas including the IEP
provisions, general supervision actiivities, and the FAPE provisions, on cyclical basis of
one LEA. per cycle (i.e., each year); The monitoring will occur at four elementary schools,
one middle and/or one junior high 4chool, one secondary high school, and one program
(i.c., Barly Childhood Special Fducation Program, on- and off-island residential programs,
and the interim alternative education programs, etc.). For Cycle I, the alternate LEA is
slated for monitoring, In the 3rd afd 4th years of the cyclical monitoring, monitoring
activities will be conducted in eachi of the LEAs but the monitoring will occur at a different
group of schools/facilities and programs. The Manual described VIDE's targeted
monitoring procedures which involved focused compliance reviews of LEA policies,
procedures and practices related to VIDE’s priority areas.

OSEP believes that the proposed revisions to the monitoring system are reasonably
calculated to enable YIDE to identify and correct noncormpliance in a timely marnner.
However, withont reviewing the actual implementation of the new system and also
collecting data and conducting revi%ws at the local level, OSEP cannot determine the
effectiveness of VIDE’s efforts. '

Critical Flement 2: As part of its géneral supervision system, does the State have
mechanisms in place to compile and infegrate data deross systems (e.g., 618, State-
reported data, due process hearings, complaints, mediation, large-scale assessments, and
previots monitoring results) to ide@ztijﬁ; systemic noncomplionce issues?

OSEP has determined that the State does not have mechanisms in place to compile and
integrate data across systems to identify systemic noncompliance issues. VIDE reporied
that the mechanisms currenily bcin;g used to compile data to identify systemic isaues and
problems are not integrated across systems or readily accessible. VIDE's efforts to
develop and implement such a system has been a longstanding issue which has impacted
its capacity to identify and eorrect systemic noncompliance.

VIDE staff described the corrent data systems and provided documentation including ite
Goalview database (i.e., the data systera that collects student-specific data including
section 618 child count data and educational environment data) reports; VIDE's State
Administration Student Information (SAST) data system which includes exiting,
assessmeut, and discipline data; and its dispute resolution complaint log. VIDE reported
that the Gioalview syster was slated for an upgrade in December 2007 increasing ifs
capacity (o address all section 618 data needs and other reporting requirements and, given
increased coltaborative activiiies across agencies including VID¥'s administrators for the
SASI sysiern, data shdring, data entry, reporting and use of data for identifying systemic
issues will continue to improve. State complaints and other dispufe resolution data are
maintained in a separate database,

As discussed further under the daid-related critical elements, VIDE reported that the lack
of data sharing, irregularities in data eniry, reporting and use, and the limited capacity of
the State data sysiem have compromised section 618 data accracy as well as VIDE's
ability to meet its SPIYAPR reporting obligations. VIDE also reported that these data
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systems o not interface. LEA adlj;injstraxors, teachers, counselors and related service
providers iv both St. Thomas/St. John LEA and St. Croix LEA confirmed that data are not
integrated across systems or readily accessible, For example, prior fo OSEP’s verification
visit, LEA special education directors were not able to produce Tequested data on LBA
performance on SPP/APR targets. TAdditionally, local administrators of special education
reported that they did not have access to the SAST sysiem because VIDE does not allow
LEA special educatina directors toTaccess SAST dara,

Critical Element 3: Does the State ,(‘M a system that is reasonably designed to timely
correct zc’ent:ﬁed noncompliance, including the use ofS‘rate guidance, technical assistance,
Jollow-up, and, if necessary, sanctions?

‘OSEP determined that VIDE does hot currently have a system that is reasonably designed

- to timely correct identifled noncompliance, incleding the use of State guidance, technical
assistance, follow-\p, and if necessary, sanctions. As noted above, monitoring was

completed and findings of noncompliance were issued to both LEAs in April 2006. The

St. Croix LEA submitted, and VIDE approved a comective action plan (CAP) in February
2007, The St Thomas/St. John LEA submitted its CAP in September 2006. At the ime of
OSEP’s verification visit, VIDE was not able te provide documentation that it had
responded to the St, Thomas/St. Yohn CAP. Neither LEA had demonstrated correction of
the previously identified noncompliance as of OSEP’s verification visit in November 2007
VIDE reported that it will soon implement a new mouitoring process (see General
Supérvision Critical Element 1). VIDE’s proposed revisions 1o its general supervision
system include adopting the mccnmvas and sanctions identified in 34 CFR $8300.604 and
300.608.

In {ts FEY 2006 APR submission, VIDE reported that 58 of 74 findings of noncompliance
identified in FFY 2008 werc corrected in a tinely manner and that the remaining findings
were corrected by December 2007, The State reporied that all noncompliance findings
identified in FFY 2003 and FFY 2004 were corrected,

Critical Element 4: Has the Stz fdenriﬁad any barriers (e.g., limitations on authority and
insufficient staff or other resources) that impede the State’s ability to identify and correct
noncompliance in a timely manner? If barriers have been identified, what mechanisms has
the State put in place 1o address those barriers?

VIDE reported several barriers that impede its ability to identify and correct
noncompliance in a timely manner and plans to address the reported bamiers, Bacriers
included: (1) the lack of stable senior leadesship; (2) the failure of LEAS to respond to the
SEA’s correspondence regarding noncompliance; (3) insnfficient number of qualified staff
to {a) provide services (inchuding ¢valuations) as required by the chitd's YEP (also verified
through intexviews with LEA personnel and parents), (b) conduct single audits, (¢) provide
technical assistance, and (d) conduct professional development activities; (4) inaccurate
and untimely submission of datz by LEAS, as caused by a lack of (a) gualified staff, (b)
standards for data validity and reliability, and (c) data sharing across agencies; and (5) the
lack of Stafe and TEA fiscal oversight mechanisms.
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VIDE reported that it has mechani$ms in place or is developing mechanisms fo address
these barriers. VIDE indicated ongoing efforts to recruit and hire new staff and train
current staff to address barriers noted above, VIDE noted that it had partnered in the past
with the University of the Virgin Islands to recruit and train staff to meet the needs of the
LEAs and was working again to egtablish that relationship. VIDE also reported that it is
ﬁCthB]} recruiting off-island for qualified staff to fill positions at the SEA and in the
 LEAs. VIDE reported intensified follaboration between general and special education data
managers regarding establishing standards for data validity andrelfability and data sharing
across sgencies. Finally, VIDE reported ongoing training by and assistance from the third-
party fiduciary to ensure the avail ' ility of fiscal oversight mechanisms.

Critical Element 5: Does the Statelhave dispute resolution systems that ensure the timely
resolution of complaints and due p:rocess hearings?

VIDE deseribed its dispute rﬁsolutjon systemn, demonstrated the operations of that system,
and provided data from the disputd resolution tracking system. Staff informed OSEP that
VIDE’s Monitoring and Compliance Unit is responsible for ensuring the timely resolution
of complaints, mediations, and dug process hearings. VIDE reported that ongoing training
for State and local staff, hearing officers, and mediators on dispute resolution processes
and IDEA requirements is provided.

VIDE reported for the 2005-2006 School Year four of 16 written complaints were resolved
within the 60-day timeline with two withdrawals and no extensions for exceptional
circumstances, cesulting in 28.57% of signed wrjtten complaints resolved within the 60-
day tirweline or a timeline extended for exceptional circumstances with respect to a
paiticular comphant. Additionally, of the eight due process hearing requests, three were
fully adjudicated but only two were adjudicated within the proper timeline. For those
writien complaints and hearing decisions that required corrective actions, VIDE reported
that multiple correspondences were issued to LEAs directing them to correct the identified
noncompliance. However, VIDE reported that no sapciions were imposed on the LEAs
that had not implemenied corrective actions (see General Supervision Critical Efement 3).
. Additionally, VIDE reported that VIDB staff, not hearing officers, granted specific time
extensions for due process hearings. This is inconsistent with 34 CBR §300.515(c)
whereby a hearing or reviewing ofﬁcer may grant specific exiensions of time beyond the
45 day tineline for due process hcarmgs at the request of either party.

For FFY 2000, VIDE reported in its APR that of 12 State coruplaints, eight bad written
dectsions, seven of those were timely, and four were still pending. Additionally, of four
due process hearing corplaints, two decisions were timely, one was not, and one was
resolved without a heartng. Finally, of nine mediation requests, seven resulted in
mediation agreements and ewo were not held or still pending.

OSEP was informed by VIDE that raediation procedures were in place 10 allow parties 1o
resolve disputes. VIDE reported that six of the eight mediation tequests during the 2005-
2006 school year resulted in mediation agreements conststent with 34 CFR §300.506,
However, tesoluiion meetings were not being conducted due to the lack of LEA training
regarding the resolution process. Mediations were being used in lien of conducting
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Tesolution meetings and, as requirad under 34 CFR §300.510, neither the parent or the
agency apgreed to use the mediation process in lien of the resolution meeting por was there
a written apgreement between the parent and the LEA to waive the meeting or an agreement
to use mediation in lew of the mceiting.

Critical Element 6: Does the Starelhave mechanisms that focus on improving educational
results end functional outcomes foy all children with disabilities?

VIDE ¢ d not identify specific methanisms currently in place that focus on improving
educaticnal results and functional putcomes for children within its jurisdiction. However,
VIDE's description of its proposeq revisions, as set out in its Monitoring Policy end
Procedural Manual, appear reasonjably calculated 10 enable VIDE to improve results for
all children with disabilities in the|Territory. These procedures have adopted and adapted
the IDEA’s priority areas for Fedeyal and State monitoring activities that are closely related
to impreving educational resalis for childien with disabilitics. VIDE believes that
rmplementation of these procacares will create an integrated and cohesive set of support
progrars, services and activities that will result in the acquisition of life skills and
independence as adults. :

i
Required Actions for General Supervision

VIDE was not able to demonstrate that, as of the verification visit, it had implemented a
general supervision systemn that is reasonably designed o identify and correct

nonco™ liance in a timely macaer. VIDE described a revised general supervision systerm
that it believes is reasonably designed to identify and correct noncompliance, Specifically.,
VIDE has adopied and adapted thé monitoring priority areas and enforcement activities
required under 34 CFR §§300.600 through 300.604 and 300.608. OSEP believes that the
revised mouitorng system is reasdnably calculated to enable VIDE to identify and correct
noncon liance in a timely mannef. However, without reviewing the acmal
implerneniation of the revised cystem and also collecting data and conducting reviews at
the Jocal level, OSEP cannot determine whether the public ageneies in the Viggin Istands
are in compliance with Part B,

OSEP also foond that VIDE staff, and not hearing officers, grant due process hearing
timeline extensions. This is inconsistent with the provision, at 34 CTR §300.515(c), that a
hearing officer (o1 reviewing officer) grauls specific extensions of time. Also, OSEP
found that the VIDE does not ensure that whenever a due process hearng is requested, a
resoluticn session is conducted unless the parent and the 1. RA apree in writing to waive it,
as required under 34 CFR §300.510. ' '

To address this noncompliance, by no later than December 1, 2008, VIDE must submit 1o
OSEP: ,

¢ Lbvidence that VIDE has implemented its tovised monitonng proceduses,
including, but not limited to: the monitoring report(s) from its Cycle 1
monitoring activities at the four elementary schools, one middle and/or one
jumior high school, oné secondary high school, end one program (i.e., Early
Childhond Special Education Program, on- and off-island restdential programs, |
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and the interim alternative education programs, etc.); notice of identified
noncompiiance, if any; corrective action plans, as appropriate; documentation
of corrected noncompliance; and, documentation of enforcemment actions for any
outstanding noncomplidnee, if any.

» Hvidence that heatiag officers and not staff grant extensions of time for due
process hearings, including, but noet limited to, policy guidance or traiming to
VIDE staff on the requirements of 34 CFR §300.515(c) and ali relevant
documentation on ail dye process hearing timeline extensions granted hétween
the date of this letter and November 15, 2008, if any.

v Evidence that VIDE is | roperly implementing the requirements of 34 CFR
§300.510 related to reselution meetings, including, but not limited to: policy
guidance aud training for relevant staff on resolution meetings; a list of all due
process hearings requesied by parents between the date of this letter and
November 1, 2008; documentation that l:hosé parents were offered a resolution
mecting; the dates that sach resolution meeting was held; a copy of each signed
writien waiver of the resolution meeting; or documentation that the parties
agreed to use mediation in lien of the meeting,

[L_Data Collection System

Critical Element I: Does the Srareghave a dava system that is reasonably designed o
collect and report to the Departmens and the public, timely valid and reliable data and
information?

During the verification visit, VIDE staff described mechanisms to coliect data and
information in order to report annually to the Department and the public. VIDE reported
that section 618 data reports are generated by the Goalview system (i.e., child couat,
educational environment, and diSCiplinc) and the SAST data system (i.e., exiting,
assessment, and discipline). As discussed under the general supervision critical elements,
Goalview and SASI do not interface. Personnel data are maintained in a separate Human
Resources database and made available for public reporting as needed. An clectronic
tracking system is vsed to collect data related to dispute resolntions and nsed to determine
patterns and trends related to the implementation of IDRA. Staff reported that SPP/APR
data are also extracted from these systems. VIDE staff reported that interviews and
docurent reviews conducted during its on- and off-site monitoring activities are also used
as a mezns for veiifying the accuracy of the data generated by its databases. 1t was
reported that these systems undergo ongoing revisions to ensure they meet the data
collection and reporting needs of VIDE, with the eventual (timeline unspecified)
developroent of a single source database. '

- Crifteal Element 2: Does the Swarte provide clear guidance and ongoing training fo public
agencies regarding requirements and procedures for réporting dalu under section 618 of
IDEA ard the SPP/APR?

VIDE reported that, while efforts have been undertaken to conduet Territorywide training
for local data manapers, on-sile technical assistance, yearly andits, and year-to-year
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comparisons, LEAs continne to col,ﬂect and report on incorrect data elements and submit
incomplete data. Additionally, VIIDE reported that the required data were not submitted by
the LEAs within the required timelines. VIDE requested and received technical assistance
from WESTAT related to VIDZ’s SPP/APR data collection and reporting needs. 't is
OSEP’s understanding that the technical assistance was of short duration, limited to SEA
staff, and was discontinued at the réquest of VIDE staff,

Critical Element 3: Does the Sa‘ateJ'er procedures to determine whether the individuals
who enter and report data af the local and/or regional level do so accurately and in a
manner that is consistent with sections 616 and 618, OSEP guidance, and the State’s
procedures?

VIDE reported that the developmc{lt of the State Office of Specml Education Special
Education Data Policy serves as a means (o determing whether the data entry and reporting
is done accurately and consistent] thh the required procedures. VIDE indicated that 1o
address local efforts in collecting, mamtzunmg, and reporting section 618 data, the Policy
states thar: (1) LEAs are required th complete data elements on their students with
disabilities as of the December 1 dita collection; (2) at the tirne of the December 1 Child
Count, LEA Directors must certify: the accuracy of the special education data; (3) the LEA
Director transmits Chitd Cowat anql other reporis according to the instructions and
schedule; (4) apon receipt of the re;port by the State Dicector, the data manager analyzes
the datz to identify errors; (5) reports are returned to the LEA Director for correction, if
discrepancies exist; (6) the data méanager prepaves a final 618 data yeport for the State
Director’s review; and (7) the final completed reports are ransmitted o the Commissioner
of Education for signature. VIDE reported that the data manager works collaboratively
with the designated coordinator for SPP/APR dara collection and reporting. In addition,
VIDE’s Policy requires that on a montbly basis, the Local Special Education office must
conduc: random verifications of data entry and accuracy; and that annually, the
Department will verify procedures and practices related to the Special Education Data
Policy. Real-time support and assistance are built-in features of the State data system.

Critical Element 4: Does the Staté have procedures for identifying anomalies in data that
are reported to the State and for correcting any inaccuracies?

VIDE reported that it has procedures for identifying and notifying local programs of ary
ancmalies in the data. Staff reported that to ensure consistencies of data subrnission, Excel
spread sheet reposts are used and the data are then stored in the database by local data
managers. The Stale data manager described efforts that involve various reports and
double checks by verifying data child by child and by comparing spread sheet submissions
using annual trend data. The data érrors are verified and a report is drafted with red flags

- noting siguificant changes. The LEAs review the report, make the neéded chaanges, and
refurn the corrected data to the State data manager.

VIDE's FFY 2005 SPP/APR improvement actvities addressed its procedures for ensuring
daga accuracy. Sperifically, VIDE stakehiolders requested additional technical assistance
refated to data cotlection from WESTAT VIDE noted its recent participation in 2
techrical assistance call facilitated by the Southeast Regional Regource Center related to
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- completed improverment activities that addressed efforts to ensure data accuracy including
providing technical assistance to the LEAs and, as requested by VIDE stakeholders,
receiving technical sssistance frofn WESTAT, SERRC and NCSEAM. VIDE also
veported an increase in staffing for data management.

the nse of electronic enor—check%:g tools, VIDE's FFY 2006 SEP/APR reported

Required Actions for Data Collection

‘OSEP identified the following areas of weakness and concerns with the data system
designed by the VIDE to collect zind_rcport information required under section 618 and
through the SPP/APR process: |

* {n VIDE's FFY 2006 APR, the data on assessments and disprOpbntonality were not
valid and reliable. i

» In VIDE's submission under the FFY 2007 Special Conditions related to early
¢hildhood transition, the data were not accurate or complete.

*  VIDE Special Education Datn Policy did not include standards for validity and
reliability of data forits data submissions, including ruies for data entry or
submission for the SPP/APR.

» VIDE self-reported that LEAs continue to collect and report incorrect data
elements, submit incomplate data, and submit data beyond required timelines.

To address these weaknesses and concerns, and consistent with OSEP's June 6, 2008
letter, in its FEY 2007 APR, due February 1, 2009, VIDE must provide valid and seliable
data for all required indicators. VIDE also must submit documentation with the APR that
it has addressed incomplete, incorrec! and untimely data at the LEA-level Docurentation
may include, but is not limitec to! VIDE’s standards for data validity and reliability;
evidence of training and technical assistance for relevant LEA data personnel; and/or an
analysis of the effectiveness of V'IDE’S efforts on the accuracy, completeness and
timeliness of data reporting by the LEAs,

pite Esc_al Management System

Critical Elemant ]: Does the State have procedures reasonably designed to ensure
appropriate distribution and use of IDEA funds at the State level?

Critical Element 2: Does the State have procedures reasonably designed 1o ensure
appropriate disivibution and use of IDEA funds at the LEA level?

Critical Element 3: Does the State have procedures reasonably designed lo ensure the
timely obligation and liguidation of IDEA funds?

Becanse: the Virgin Islands failed ta develop and implement a credible central financial
manggement $ystein (FMS), as was originally required under the Compliance Agresment
with the Department that ended September 23, 2005, the FFY 2006, FFY 2007 and FFY
2008 grants from the Department incinded Special Conditions regarding the use of a third-
party fichiciary agent (Agent) to perform the financial managerment duties as required under
34 CFR Parts 75, 76 and 80. Cn August 25, 2006, the Virgin Islands government entered
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was centinuing to work with the Agent, under the terms of the contract, to improve the
financial management of varions grants made by this Department to the Virgin Islands.
The Agent’s role encompasses financial management responsibilities concerning the
grants, including, but not limited to, processing payments and disbursements, maintaining
financial records, financial reporting, and other dutxes expressly set out in the Special
‘Conditions.

Matters related to the distdibution and vse of [DEA funds at the LEA level are covered
under the Departmentwide Specxa,l Conditions. The Virgin {slands remains responsible for
the review and approval of LEA apphcanons for subgrants, determination of LEA
allocations, and potification to the LEAS regarding their allocations under the grans.
Further, the Special Conditions sp ify that at the beginning of the contract period and
prior 10 any drawdowns or disbursements, the Virgin Islands must provide the Agent with
a line item budget for the tofal ampunt of each grant and subprant, including amounts for
State administration and State-level program activities. The Agent must use the line item
budget to track projected and actupl expenditores for the program under the grants and
must ensure that the expenditures proposed are only for allowable purposes under cach
grant. The Agent must use fiscal -:;Onuol and accounting procedures that meet the
requirements imposed on non- Staﬁe governmental grantees in accordance with 34 CFR
§580.20(b) and 80.21.

Matiers refated to the timely obligation and liguidation of IDEA fuuds are covered under
the Departmentwide Special Conditions. Specifically, the Virgin Islands is responsible for:
(i) executing the drawdowns of funds under the Part B program from the Department’s
Grant Administration and Payment System (GAPS) so that funds are deposited into the
separate; bank account cstablishcd;and maintained by the Agent; and (i) providing to the
Agent, for deposit into the separatp bank account established by the Agent, any matching
fouds required for the grants, The S pecial Conditions provide for the transfer of drawdown
authority to the Agent if the Vi is failing to draw down funds consistent with the Special
Conditions. The Agent must take steps to prevent the lapsing of funds available under the
grants, including ensuring timely disbursement of funds through the use of methods and
procedures for payment that minimize the time elapsing between the transfer of funds and
disbursement as required by 34 CFR §80.21(b). The Virgin Islands and the Agent must
coordinate the timing of drawdowns and disbursements (o ensure that payments (o staff,
vendors and providers are prompt and timely. To the greatest extent feasible, the VIDE or
the Agent, if it has undertaken drawdown responsibility, must draw down funds in a tiraely
manuer o that funds nnder the grants are deposited to the separate bank account on the
sane day that funds are drawn from the account to liquidale obligations under the graats,
VIDE, as appropriate aad at the Agent’s direction, must draw down sufficient funds under
the grant to cover each approved request for payment.

into a contract with Alvarez and \{arsal fo serve as the Agent and during the on-Site visit, -

The Agent must allow funds undef a grant to be charged only for costs resulting from
obligations that were properly made during the funds’ period of availability, incinding any
carryover period. To ensure against the lapsing of funds, the Agent must liquidate -
obligations no lates than 90 days after the end of the funding period or during any
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extension of that period authorized by the Department, in accordance with 34 CFR §80.23.
Required Actions for Fiscal Management

During the verification visit, rolcs-s[nd responsibilities of the Agent and VIDE, as
stipulated in the Departmentwide Special Conditions letter, were discussed. The roles and
responsibilities of the Agent included, bat were not limited to, managing cash, processing
payments and disbursements, mainta‘;m'ng financial records, and reporting financial results.
VIDE rermained responsible for praviding program services under the grant, including
reviewing and approving LEA applications for subgrants under formula grant programs,
determining LEA sllocations, ard r_lotifying LEAs regarding their allocations under the
granis. The Department’s Office oithc Secretary contimies to monitor and administer the
Departmentwide Special Conditions 10 ensnre that the regpective roles and responsibilities
are carried ont. | :

i
1V, Program-specific Special Conditions

In addition to the Departmentwide L‘special Conditions discussed above, the Virgin Istand’s
FEY 2007 TDEA Part B grant award was released subject to program-specific Special
Conditions. The FFY 2007 program-specific Special Conditions required that by February
1, 2008, the Virgin Islands: :

1. Report accurate and complete data for each LEA demonstrating compliance with the
transition requirements (20 USIC. §1412(a)(9) and 34 CFR §300.124) for each child
with a disability transitioning from Part C to Part B for the period from July 1, 2007-
January 15, 2008 (borm betweed July 1, 2004 and Janvary 15, 2005), including the
child's name or identifier, the date of birth, the date of the transition meeting, the date
the child was determined eligibie or ineligible for Part B services, the date of the IEP,
and the date thal services begad or that services were refused by the parent.

2. Submit documentation and information demonstrating that VIDE is reporting publicly
and fo the Secretary on the participation and performance of children with disabilities
on Territorywide assessments with and without accommodations and on alternate
assessments, as required by 20 U.S.C. §1412(a)(16)(D) and 34 CFR §300.160.

3. Submit documentation and information demonstrating that VIDE is ensuring that both
LEAs are complying with the réquirements at 20 1.S.C. §1412(2)(16) and 34 CFR
§300.160 in the adminjstration of distrctwide assessments, if any. The documentation
1s 1o nclude, as appropriate, each LEA's policies and procedures for administering
districtwide assessments, documentation of the administration of regular districtwide
assessients with and without accommaodarions and of the admivistration of an
alternaie districtwide assessment, and the reports to the public on the participation and
perforraance of students with disabilities on the districtwide assessrments as required
under 20 1U.S.C. §1412(a)(16)(D) and 34 CFR §300.160(f). If one or both of the LEAS
are not administering districtwide assessments, VIDE must submit documentation
attesting 1o this fact.
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During the verification visit, OSEP met with VIDE staff, condncted interviews in each
{EA, wd held an OSEP-sponsored Territorywide parent meeting attended by more than 75
parents to evalvate VIDE's progress towards meeting the requirements of the program-
specific Special Conditions imposed on VIDE’s FFY 2007 grant award under Part B.

Studerts Transitioning from Part IJ to Part B

During the verification visit, Virgin Islands’ Part C and VIDE Part B staff reported
increased partnering befween programs. VIDE also reported the use of a Territorlal Part C
and Past B Tracking Form wherebly the LEAs are required to report monthty on the status
of each child receiving Part C seryices and efforts to ensure the timely and smooth
transiton o Part B. The track'mg%rm is viewed by VIDE as a means to ensure accurate
and tiraely data reporting by the LEAs regarding each ¢hild’s transition to Part B.> VIDE

- reported to OSEP current effosts th create a State-level early childhood program
coordiaator position {0 address issues related to eligibility determinations, timely provision
of serviees, expanding program options, data accuracy, and monitoring activities.

In interviews, LEA and Headstart ‘personnel and parents reported that in the St. Thomas/St.
John LEA, the LEA ensured that a0l eligible students transitioning from Part € to Part B
have timely T¥Ps ot individvalized family services plans (IFSPs) and were receiving

spéci:  edncation and related services by their third birthday. However, during the OSEP-
sponscred parent meeting, Headstart personnel and parents from the St. Croix LEA
reported that only children who were enrolled in Headstart after transitioning from Part C
to Part B received timely evaluations. |

The VIDE did not report on Febrijary 1, 2008 as required, but did submir a report on
March 27, 2008. VEDE’s March 27, 2008 submission indicated that only 10 students
transitioned from Part C to Part B'dum'ng the reporting period, Of the ten students listed,
one stedent was excluded from the calenlation for reporting compliance. Although the
VIDE reported full compliance, OSEP’s efforts to confirm the reported data revealed that
there were at least two other students who transitioned from Part C to Part B during the
reporting period, but whose nameis were not included in the VIDE report.

As cited in OSEP’s June 2008 determination letter and the FFY 2008 Special Conditions,
VIDE submitted a letter dated April 28, 2008 that included a list of students that it
geoeraed by comparing a list of students bxiting the Part C program with district reports
and the State data systems vader the Part B program. The list did not include the dates of
initial EPs or provision of services as requited by the FITY 2007 Special Conditions. In
addition, OSEP's teview of the list revealed that there were approximately ¢ight students,
not previously reported, whose birthdays fell within the reporting period and who were

" VIDE reported to OSBP that St. Crolx has 14 Headstari progrars with 36 childeen with disabilifies
currently receiving services; 15 children; with disabilities are placed arnong the 51 private pre-scheols; and 32
children with disabilities are placed throughout the public presehool programs housed among the 19
elementary schools. In 8L Thomas, 34 children with disabilities correnily receive services in the 31
Headstact programs; eight children with disabilities are placed among the 87 prvate pre-schools; 30 childeen
with disabilities are placed throughout the public preschool programs housed amnong the 13 clementary
schoals and one homehonnd child with disabilities,

i



Bage 14 - Honorable La Verne Terfy

reported as receiving services under Part B. However, VIDE did not report on whether
these eight students were provided|a timely transition from Part C to Part B, VIDE's FFY
2008 Part B grant awards applicatipn also included an admission that VIDE had not come
into foll sornplance with the requitements of 34 CFR §300.124.

Stasewide (Territorywide) Assessmpnis

With respect to Territorywide asse#sments, during the visit, VIDE informed OSEP that no
procedurss were in place to ensurejthat reporting on assessment data is disaggregated to
include: the nymber of students with disabilities participating on the regular assessment
with accomimodations; the number|participating in alternate assessments based on grade-
level academic achievernent standﬁxds; the number participating in alternate assessments
based on modified acadernic achievement standards; or the nuraber participating in
alternate assessments based on alteémate academic achicvernent standards. Also, no
procedures were in place to cnsure| reporiing on the performance results of students with
disabilities on alternate assessments based on grade-level academic achievement standards;
alternate assessments based on modified academic achievement standards; or alternate
assessments based on alternate academic achicvement standards,

As cited in OSEP’s June 2008 dctérmina,tion letter and the FFY 2008 Special Conditions,
VIDE"s March 27, 2008 submissign indicated that public reporting on assessment is posted
on its website, that the alternate assessment (VITAL-A) is undergoing peer review and that
the “results of students with [EPs participating in the VITAL-A will be reported with the
general VITAL report.” The report cards on the website did not disaggregate the numbers
of students with disabilities taking'the regular assessment with and without
accommodations or the number oflthose takiag the alternate assessment.

VIDE's FFY 2008 grant award applicatiop included a statement that in 2006-2007, the
VAIDE adrninistered the VITAL-S {ith and without accommodations, administered the
altemate assesstoent to children with severe cognitive delays and that the results of these
assessments were made public through the Virgin Islands Department of Bducation’s
2006-2007 Territorial Report Card. However, as noted above, the report cards did not
include, and QOSEP was unable to otherwise locate on the website, disaggregated
participation nummbers for the regular assessment with accommodations; disaggregated
participation numbers for the regular assessment without accommodations; or
disaggregated participation numbers for the alternate assessment as required under 20
U.S.C. §1412 (a)(16) and 34 CFR §300.160. |

Districtwide Assessments

During the vexification visit, VIDE staff ceported that the TEAs continue to use
districtwide testing, but only for “dlagnosté” purposes, This was also reported by LEA
personnel in the St Croix district. However, in the St. Thomas/St. Jobn LEA, interviewees
reported imconsistent information regarding the administration of districtwide assessments.
Some { EA personnel reported that districtwide assessments were not administered; while
high school and central office persannel reported that districtwide assessments were
adwinistered for assessment purpases and stated that the districtwide assessment was not
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administered with accommodations and thére was no altemnate districtwide assessment.

As cited in OSEP’s June 2008 derermination letter and the FFY 2008 Special Conditions,
. the C. te submitted a letter daied March 27, 2008, reiterating that LEAs do not administer
disrie wide assessments for “the purpose of accountability.”™ To date, VIDE has provided
inconsistent rationales and has not submitted any specific documentation, policies,
procedures, affidavits or other relpvant material that clearly demonstrate that assessments,
_ other 1an the Statewide assessménts, are not administered on a districtwide basis and are
not reported to pacents, Under 20 U.SC, §1412(a)(16) and 34'CFR §300.160, the same
requirements that apply to statewjde assessments also apply 1o asscssments administered
and reported on a districtwide basjs. -

Required Actions under the Prog 1a,rm—sgrmciﬁ(; Special Conditions

© As part of the FFY 2008 Special Conditions, OSEP concluded that VIDE had not met the
requirements of the FFY 2007 Sppcial Conditions in the area of early childhood transition,
public eporting on participation in Statewide (Territorywide) assessments, and n ensuring
proper eporting and alternate assgssments related to districtwide assessments, if and when
those are administered. The requfred actions under the FFY 2008 Special Conditions are
incorpcrated by reference. :

V. Other Arcas Identified Throug@x Focused Monitoring
Free Appropriaie Public Education ar No Cost to Parents

Pursnart ta 34 CFR §300.101(a), FAPE must be available to all children fesiding in a Statc
between the ages of 3 and 21, mclnswe FAPE, as defined in 34 CFR §300.17, means
special education and related se rv;ces that: (a) are provided at public expense, under pubhc
supervision and direction, and without charge; (b) meef the standards of the SEA,

incloding the requirernents of this part; (¢} include an appropriate preschool, elementary
school,  secondary school educamon in the States tnvolved; and (d) are provided in

. conformity with an {EP that mcetf,; the requiremments of 34 CFR §§300.320 through
300.324, regarding individualized education progeams. Under 34 CFR §300.101(a), FAPE
must be available to all children with disabilities of eligible age who reside in the State.

Tn both of the LEAs, some personnel and all parents reported, and VIDE confirmed, that
parents are routinely paying for related services, such as physical therapy and occupational
thexapy, prior to receiving those services and then must submit for reimbursement. it was
repotted that this procedure was implemented because related service providers would not
provide the related services without receiving payment prior to providing the needed
services. By requiring parents to pay for related services and then request rembursement,
VIDE is not providing FAPE at ne cost to the parent. This is inconsistent with the
peovisions of 34 CPR §§300.17 and 300.101(a). OSEP concludes that VIDE has not
ensured that FAPE {s made available to eligible childrea with disabilities and their fanilies
without charge consistent with Pait B requirements.
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Transportation Issues Result in Shbrtened School Day

As noted above, FAPE is defined, }m 34 CFR §300.17, as special education and related
services that meet the standards of(the SEA, including the requirements of Part B. 34 CFR
§300.101(a) requires that FPAPE b | made available to all children with disabilities of
eligible age who reside in the State. The IDEA does not specifically address the issue of
the length of a school day for students. Determining the length of the school day is a
decision left to the SEA. Where a/child’s IEP Team makes an individualized
determination that a child needs a fuodification 1o the program such as a shortened school
day or an extended school dayin order to receive FAPE, then such medifications must be
written into the {EP. See 34 CFR §300.320. Any modifications to the length of the school
day mast be based on the unique npeds of the child and not because of the failure o
provide appropriate transportationiservices. See, generally, 34 CFR §§300.320-300.324.

As partof a 1999 Part B Compliar!cc Agreement and in Special Conditions subsequent 10
the termination of the Agreement, OSBP required VIDE 1o correct a noncormpliance
finding that iransportation issues had resolted in shorteried school days For some stadents
with dizabilities regardless of their needs, Specificalty, OSEP found that transportation
was not always available as a related service and when it was, students with disabilities
offen arrived after the beginning of the school day andfor were requised to depart school
prior to the end of the school day. | VIDE had defined the schoo! day as lasting six hours.
Subsequently, VIDE reported to the Department that this area of noncompliance had been
corrected and submitted documentation related to the monitoring of transportation
services. However, during the verjfication visit, interviews with LEA personnel and
perents in St Thomas indicated that buses for students with disabilities were once again
arriving late at school on most mornings, resulting in missed classes, Personnel and
parenis also reported that often I:hqzse buses departed prior to the end of the school day to
avoid traffic congestion, also resulting in shortened school days for those students with
disabilities. OSEP concludes that VIDE has not eusured that FAPE that meets the
standards of the SEA is made available to all eligible students with disabilities as rﬂquued
under 34 CFR §§300.17 and 300. 101(a), because transportation problems are once again
resulting in wmissed classes and shortened school days.

Assistive Technology'

34 CIR §300.105(a) requires that each public agency must ensure that assistive technology
devices, assistive technology services, or both, as defined in the IDEA regulations at 34
CFR §§300.5 and 300.6, are made available to a child with a disability if required as 4 part
- of the child’s special education semces related services, or supplementary aids and
services.

[EA personnci and parents reported that studenfs with disabilities do not always receive
the assistive technology that is specified in the child's FRP. For example, in one LEA,
assistive technology listed on two TEPs of students with disabilities did not follow the
students when they transitioned from clementary school to middle school. SEA staff
acknowledged, and OSEP concludes, that VIDE has not ensured that assistive technology
is consiswently made available to eligible children with disabilities when required as part of
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the child’s special education, rejated services or supplementary aids and services, See 34
CFR §300.105(2).

Required Actions for FAPE a1 Na }Zfosr, Shortened School Day, and Assistive Technology

To address the areas of noncompliance noted above and that were not part of the FFY 2008
Special Conditions, with its FFY 2007 APR due February 1, 2009, VIDE must submit to
OSEP documentation (e.g., policies and procedures, monitoring data, information,
affidavits and reporis) dernonstrating that VIDE:

v [s ensuring that students receive the needed related services and that parents are
not required to prepay and request reimbursement in order for their ¢hild to receive
related serviges. !

v Fnsures every shudent wiLﬁa disabilities who receives transpoxtation services can
participate in the full schobl day unless his or her IEP specifies otherwise based
npon the child’s individuaji needs.

v Assistive teoﬁnology needed to implement the ¥EPs of students with disabilities is
consistently available, |

VI, Conclusion

- The information provided by Virgin Islauds Department of Edocation’s staff during the
OSEP visit, together with all of the information that OSEP staff reviewed in preparation
for the visit, greatly enhanced our hnderstanding of the Virgin dslands Department of
Education’s systems for general supervision, data collection and reporting, and financial
systems. As set out above, OSEP |s requiring specific actions that the VEDE must take and
report on to ensure that all identifiéd noncompliance is properly corrected as soon as
possible,

We appeeciate the cooperation and assistance provided by your staff doring our visit,
particuiarly the cfforts to involve p:arents. We look forward to collaborating with the
Visgin Islands Department of Education as you.continue to work to improve results for
children with disabilities and their families.

!

Sincerely,

* Willam W, Knudsen '/‘—“"““ﬂ
Acting Director

Office of Special Education Programs

ce; Carrie Tohns
State Diirector of Special Edication



