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November 16, 2005

Honorable Darlene A. Carty

Commissioner

Virgin Islands Department of Health

Sugar Estate #48

St. Thomas, USVI 00802

Dear Commissioner Carty:

The purpose of this letter is to respond to the Virgin Islands’ Department of Health (VIDH) May 31, 2005 submission of its Federal Fiscal Year (FFY) 2003 Annual Performance Report (APR) under the Individuals with Disabilities Education Act (IDEA) Part C for the grant period July 1, 2003 through June 30, 2004.  The APR reflects actual accomplishments that the State made during the reporting period, compared to established objectives.  The Office of Special Education Programs (OSEP) has designed the APR under the IDEA to provide uniform reporting from States and result in high-quality information across States.  The APR is a significant data source for OSEP in the Continuous Improvement and Focused Monitoring System (CIFMS). 

VIDH’s APR should reflect the collection, analysis, and reporting of relevant data, and include specific data-based determinations regarding performance and compliance in each of the cluster areas.  This letter responds to the Territory’s FFY 2003 APR.  OSEP has set out its comments, analysis and determinations by cluster area.

Background

OSEP’s March 2, 2005 FFY 2002 APR response letter required the Territory to submit data and information in the FFY 2003 APR regarding:  (1) general supervision, analysis regarding the determination of compliance of its two Health Districts, as required by 34 CFR §303.501; (2) dispute resolution, analysis of compliance with the Part C requirements at 34 CFR §303.403; (3) conducting family assessments as required by 34 CFR §303.322(d); (4) providing service coordination as required by 34 CFR §§303.23 and 303.344(g); (5) ensuring that an appropriate justification was written on the individualized family service plan (IFSP) when services were not provided in the natural environment as required by 34 CFR §303.344(d)(1)(ii); (6) providing responsive data regarding the percentage of children participating in the Part C program that demonstrated improved and sustained functional abilities; and (7) Part C transition requirements: (a) timely transition conferences as required by 34 CFR §303.148(b)(2)(i); (b) IFSP transition planning requirements as required by 34 CFR §§303.148(b)(4) and 303.344(h); and (c) notification to local educational agencies (LEAs) as required by 34 CFR §330.148(b)(1).

OSEP’s September 2005 Grant Award letter to VIDH containing the Virgin Islands Part C FFYs 2004 and 2005 grants contained special conditions regarding fiscal accountability and programmatic special conditions that require VIDH to ensure: (1) evaluations and assessments and initial IFSP meetings being conducted within 45 days of referral as required by 34 CFR §§303.321(e)(2), 303.322(e)(1) and 303.342(a); (2) timely provision of early intervention services in accordance with a child’s IFSP as required by 34 CFR §§303.340(c) and 303.342(e); and (3) sufficient personnel to ensure timely evaluations and assessments and provision of early intervention services (“Special Conditions”).  Reports on these three special conditions are due December 2, 2005 and April 14, 2006.  OSEP will respond to these issues after receipt of VIDH’s reports due under the Special Conditions.

General Supervision
Identification and timely correction of noncompliance
OSEP’s March 3, 2005 FFY 2002 APR response letter required the Territory to include data and its analysis, along with a determination of compliance or noncompliance from its monitoring during the 2002–2003 reporting period.  On pages 3 and 4 of the FFY 2003 APR, VIDH reported that, with assistance from the National Early Childhood Technical Assistance Center (NECTAC), it instituted a comprehensive record review of 30% of all children enrolled in the Part C program as of March and April 2005 for the purpose of identifying any compliance issues found during this record review.  On pages 4 and 5, VIDH provided an analysis of the baseline data and findings from this record review.  OSEP will address the results of VIDH’s compliance review in the remainder of this letter under the cluster areas most closely related to VIDH’s findings. 

On page 6, VIDH reported that it planned to continue to implement a comprehensive record review with the goal of implementing the record review for all children each year (or a substantial sample of all children) and to analyze the results of these record reviews quarterly to determine if noncompliance issues were corrected or continued to persist.  During OSEP’s February 2005 verification visit to the Virgin Islands, VIDH Staff told OSEP that corrective action plans would be in place for addressing noncompliance issues, including timelines for correction no later than one year from the date of identification of the noncompliance, and would provide training and technical assistance as needed.  Follow-up mechanisms, such as targeted record reviews, onsite observations, and communication with staff and families, were also to be established.

In its verification letter, issued separately, OSEP reported that VIDH’s system for general supervision and monitoring constituted a reasonable approach to ensure the identification of noncompliance.  OSEP further concluded in that letter that OSEP could not yet determine whether VIDH’s system for general supervision ensured the timely correction of noncompliance because VIDH had only recently in its FFY 2003 APR began providing monitoring data that demonstrated that it was identifying noncompliance.  

In the State Performance Plan (SPP), due December 2, 2005 or within 60 days of the date of this letter, VIDH must include data in response to indicator 9 that demonstrates VIDH’s ability to correct noncompliance identified in its FFY 2003 APR.  If VIDH cannot provide such data, it must include in the SPP its plan to ensure compliance with the correction requirement in 34 CFR §303.501(b).

Dispute resolution

OSEP’s March 2005 letter requested that VIDH clarify the source of data regarding providing parents with notice of procedural safeguards and confirm whether this data indicated compliance with the Part C provisions at 34 CFR §303.403.  If the data indicated noncompliance, VIDH was to include, in its FFY 2003 APR, its plan, including strategies, proposed evidence of change, targets and timelines to ensure correction of noncompliance within a reasonable period of time not to exceed one year from the date OSEP accepts the plan.

On page 2 and Attachment 1 of the FFY 2003 APR, VIDH reported that no complaints or requests for mediation or due process were filed during the reporting period.  In OSEP’s verification letter, OSEP noted that during its interviews in the two Health Districts, parents told OSEP that they had been informed about their rights under Part C and that they knew whom to call if they had questions or concerns.  OSEP reviewed VIDH’s prior written notice document to determine whether VIDH informs parents of the required information pursuant to 34 CFR §§303.420 and 303.510–303.512.  OSEP recommended revisions to the notice and VIDH revised the prior written notice.  OSEP’s verification letter requests that VIDH submit with the SPP, due December 2, 2005, VIDH’s revised prior written notice that meets the content requirements of 34 CFR §§303.420 and 303.510-303.512.  

VIDH reported that it planned to disseminate the revised prior written notice document that OSEP reviewed during its February 2005 site visit.  With the SPP, VIDH must confirm in writing that it has disseminated the revised prior written notice.  OSEP looks forward to the Territory providing OSEP with the information on signed written complaints, due process hearing requests, and mediations in accordance with indicators 10, 11, and 13 in the SPP, due December 2, 2005.  

Personnel

On pages 15-17 of the FFY 2003 APR, VIDH reported that recruitment and retention of an adequate number of personnel was, and will continue to be, a challenge due to the physical location of and economic conditions (high cost of living) in the Virgin Islands.  OSEP’s September 2005 Part C FFYs 2004 and 2005 Grant Award letter to VIDH included special conditions due to continued waiting lists for evaluations and assessments and early intervention services for eligible children with disabilities and their families due to lack of sufficient early intervention personnel.  VIDH reported that, over the past 18 months, VIDH recruited 10 new part-time early intervention personnel, representing 4.2 full time equivalents (FTEs).  However, VIDH reported that, at the time the FFY 2003 APR was submitted (May 31, 2005), VIDH needed the following personnel:  (1) 5.5 FTE direct early intervention service providers; (2) 1.5 FTE service coordinators; (3) 1 FTE office manager; and (4) 1 FTE data manager.  On pages 15–17, VIDH reported its strategies for recruitment of needed personnel.  However, despite these additional personnel, VIDH had not, at the time of issuance of its FFY 2005 grant award, provided OSEP with documentation that indicated that waiting lists for evaluations and assessments and provision of early intervention services had been eliminated.  OSEP will respond separately to VIDH’s reports due under the Special Conditions.  

Collection and timely reporting of accurate data
OSEP’s verification letter concluded that VIDH’s system for collecting and reporting data was a reasonable (although labor intensive) approach to ensuring the accuracy of the data that VIDH reports to OSEP under section 618 of the IDEA.  As cited above in this letter, VIDH undertook a comprehensive child record data collection that was to be systematized in 2005.  OSEP appreciates the Territory’s efforts in this area and looks forward to the Territory providing OSEP with the information regarding Territory-reported data (618 and State Performance Plan and Annual Performance Plan) that are timely and accurate in accordance with indicator 14 in the SPP, due December 2, 2005. 

Comprehensive Public Awareness and Child Find System

On pages 22-24 of the FFY 2003 APR, VIDH included data and analysis regarding the performance of the State’s public awareness and child find system.  VIDH reported that the percentage of enrolled children increased from 3.1% (160) to 3.5% (178) of the birth to three population (5,087).  OSEP appreciates the Territory’s efforts to improve performance in this area and looks forward to the Territory providing the information regarding child find in accordance with indicators 5 and 6 in the SPP, due December 2, 2005. 

Family Centered Services

OSEP’s March 2005 letter requested that VIDH clarify its data regarding conducting family assessments and indicate whether it reflects compliance with the Part C provisions at 34 CFR §303.322(d).  If the data indicated noncompliance, VIDH was to include its plan, with strategies, proposed evidence of change, targets and timelines to ensure correction of noncompliance within a reasonable period of time not to exceed one year from the date OSEP accepted the plan.

On pages 25-28 of the FFY 2003 APR, VIDH included data and analysis of its IFSP record reviews indicating that 97% of the records reviewed (30% of the enrollment in the two Health Districts) contained a family-directed assessment of the family’s needs and 97% of these IFSPs contained information regarding the family’s concerns, priorities and resources.  OSEP appreciates the State’s efforts in this area.  However, on page 5 of the FFY 2003 APR, VIDH reported that family outcomes may not always have been documented in child records and included strategies on pages 6, 7 and 28 of the FFY 2003 APR to ensure documentation.  OSEP appreciates the State’s efforts to ensure compliance and improve performance in this area.

OSEP looks forward to reviewing the Territory’s plan to collect data regarding family outcomes in response to indicator 4 in the SPP, due December 2, 2005.

Early Intervention Services in Natural Environments


Service coordination

OSEP’s March 2005 letter requested that VIDH provide data in its FFY 2003 APR demonstrating compliance with the service coordinator responsibility requirements of 34 CFR §§303.23 and 303.344(g) and that each child and family has an assigned service coordinator.  On page 30 of the FFY 2003 APR, VIDH reported that 100% of the records reviewed (30% sample) demonstrated that a service coordinator was assigned as soon as possible after the initial referral of the child in accordance with 34 CFR §303.521.  OSEP appreciates the State’s efforts to ensure compliance in this area.

Evaluation and identification of needs

On pages 34-36 of the FFY 2003 APR, VIDH included baseline data and information, required by the FFY 2002 and FFY 2003 Part C Grant Awards’ Special Conditions, that evaluations and assessments were conducted in all five developmental areas as required by 34 CFR §303.322(c)(3)(ii).  The data regarding provision of evaluations and assessments in five developmental areas indicated that most children (37 of 39) did not receive vision and hearing evaluations and assessments due to lack of personnel.       

OSEP will require VIDH to submit its data and analysis regarding compliance with the Part C provision (the evaluation and assessment in all developmental areas) as a part of the Special Conditions for the FFY 2004 and FFY 2005 Part C Grant Awards.  OSEP looks forward to the State providing the information regarding evaluations and assessments in accordance with indicator 7 in the SPP, due December 2, 2005.

Individualized family service plans (IFSPs)

45-day timeline.  On pages 34 and 36 of the FFY 2003 APR, VIDH included data and information regarding compliance with the requirement that evaluations and assessments and the initial IFSP meetings are conducted within 45 days of the referral to Part C as required by 34 CFR §§303.321(e)(2), 303.322(e)(1), and 303.342 (a).  As part of its limited child record review, VIDH reported monitoring data that 35 of 38 (or 92%) of records reviewed met the standard for compliance with the Part C requirement to hold the initial IFSP meeting within 45 days of referral, based on its record review described above.  However, as part of its special conditions report for FFYs 2003, VIDH also provided other data for all children referred to VIDH between January 1 and March 31, 2005 that demonstrated 62% compliance with the Part C provisions to hold an initial IFSP meeting within 45 days of referral.  The 45-day timeline is the subject of one of the three areas of programmatic special conditions that are part of VIDH’s FFYs 2004 and 2005 Part C Grant Award.  OSEP will respond separately to this issue after receipt of VIDH’s progress reports due under the Special Conditions. 

IFSP content and IFSP process.  On pages 5 and 30, VIDH included data and information indicating the following three areas of noncompliance not previously identified by OSEP:  (1) IFSPs include statements of present levels of functioning in accordance with 34 CFR §303.344(a); (2) a periodic IFSP review is conducted every six months in accordance with 34 CFR §303.342(b); and (3) an IFSP meeting is held annually to review the IFSP in accordance with 34 CFR §303.342(c).  On pages 6–7 and 31–32 of the FFY 2003 APR, the Territory also included strategies, proposed evidence of change, targets and timelines designed to ensure compliance within a reasonable period of time, not to exceed one year from the date of this letter.  OSEP accepts this plan.  With the SPP or within 60 days of the date of this letter, the Territory must also include data and analysis demonstrating progress toward compliance and provide a report to OSEP, with data and analysis demonstrating compliance as soon as possible, but not later than 30 days following one year from the date of this letter.

Provision of early intervention services.  On pages 37 and 38 of the FFY 2003 APR, VIDH included data and information indicating the following area of noncompliance that is the subject of VIDH’s FFYs 2004 and 2005 Special Conditions:  that early intervention services were not provided in accordance with IFSPs as required by 34 CFR §§303.340(c) and 303.342(e).  Based on the sample record review conducted in March and April 2005, VIDH reported that 28 of 34 (or 82%) infants and toddlers received all services in accordance with their IFSPs and 30 of 36 (84%) infants and toddlers received all services on the projected dates in their respective IFSPs.  This is the first time VIDH provided data. OSEP will respond separately to this issue after receipt of VIDH’s progress reports due under the Special Conditions.  OSEP also looks forward to the Territory providing the information regarding early intervention services in accordance with indicator 1 in the SPP, due December 2, 2005.  

Natural environments

OSEP’s March 2005 letter requested that VIDH provide, in its FFY 2003 APR, both performance data (on the percentages of children receiving early intervention services primarily in the home, programs for typically developing children or other natural environments) as well as compliance data on whether, under 34 CFR §303.344(d)(1)(ii), all IFSPs reflect that, to the maximum extent appropriate to the needs of the child, early intervention services were provided in natural environments or a justification of the extent, if any, to which any early intervention service would not be provided in a natural environment.

The Territory included data and analysis indicating noncompliance in this area, not previously identified by OSEP, with the provision to ensure that services were provided in the natural environments and an appropriate justification was written on the IFSP when early intervention services were not provided in the natural environment as required by 34 CFR §303.342(d)(1)(ii).  On pages 40–42 of the FFY 2003 APR, VIDH included trend data and information indicating that on December 1, 2003, 193 (70.5%) children were served in natural environments, including the home and settings for typically developing children.  Monitoring data on page 5 of the FFY 2003 APR indicated that justifications were not included on the IFSP when Part C services were provided in a setting other than the natural environment in 8 of 27 records reviewed and a justification was appropriate in 94.5% of the records reviewed where services were not provided in a natural environment as required by 34 CFR §303.344(d)(1)(ii).  Eight files in one Health District did not contain the appropriate justification and VIDH reported that training would be provided to staff in that Health District so that appropriate justifications for services not provided in a natural environment would be recorded in the future, if appropriate.  VIDH also intended to continue to ensure that Part C provisions were followed.

On pages 6–7 and 41–42 of the FFY 2003 APR, the Territory also included strategies, proposed evidence of change, targets and timelines designed to ensure compliance within a reasonable period of time, not to exceed one year from the date of this letter.  OSEP accepts this plan.  With the SPP, the Territory must also include data and analysis demonstrating progress toward compliance and provide a report to OSEP, with data and analysis demonstrating compliance as soon as possible, but not later than 30 days following one year from the date of this letter.

OSEP also looks forward to the State providing the information regarding early intervention services in natural environments in accordance with indicator 2 in the SPP, due December 2, 2005. 

Early childhood outcomes
Under the Government Performance and Results Act of 1993, 31 U.S.C. 1116, the effectiveness of the IDEA Part C program is measured based on the extent to which children receiving Part C services demonstrate improved and sustained functional abilities in the cognitive, physical, communication, social or emotional and adaptive developmental areas.  The Part C FFY 2001, 2002 and 2003 APRs requested data on the percentage of children participating in the Part C program that demonstrate improved and sustained functional abilities in the developmental areas listed in 34 CFR §303.322(c)(3)(ii)).  On page 43 of the FFY 2003 APR, VIDH reported that it would report its planning “with regard to demonstrating improved functional abilities” in its SPP.  

The SPP instructions establish a new indicator in this area, for which States must provide entry data in the FFY 2005 APR due February 1, 2007.  Absence of this information at that time will be considered in OSEP’s annual determination on the status of the Territory’s performance and compliance required under section 616(d) of the IDEA.  VIDH should carefully review the instructions to the SPP in developing its plans for this collection.  OSEP looks forward to reviewing VIDH’s plans in the SPP.  

Early Childhood Transition
OSEP’s March 3, 2005 FFY 2002 APR response letter required VIDH to revise its target provided in the FFY 2002 APR to demonstrate compliance with the Part C transition requirements and to provide data in the FFY 2003 APR demonstrating compliance and performance with the early childhood transition conference requirements at 34 CFR §303.148(b)(2)(i) [transition meeting timelines], 34 CFR §§303.148(b)(4) and 303.344(h) [content of IFSP to include steps to support the transition of all eligible children], and 34 CFR §303.148(b)(1) [local education agency (LEA) notification for children potentially eligible under Part B of IDEA].

On pages 44–47 of the FFY 2003 APR, VIDH included data and information indicating noncompliance with the following requirements, not previously identified by OSEP:  (1) transition meeting timeline requirements as required by 34 CFR §303.148(b)(2)(i); (2) content of IFSP to include steps to support the transition of all eligible children as required by 34 CFR §§303.148(b)(4) and 303.344(h); and (3) local education agency (LEA) notification for children potentially eligible under Part B of IDEA as required by 34 CFR §303.148(b)(1). 

On pages 44 and 45, VIDH revised its targets as requested by OSEP to demonstrate compliance with the Part C transition requirements.  Further, VIDH provided record review data from a small sample of children that had transitioned to preschool special education under Part B of the IDEA.  On page 45, VIDH reported that:  (1) 15 of 20 (75% compliance) children had a transition plan in each IFSP;  (2) a transition planning conference was documented in 12 of 15 records (80% compliance at least 90 days prior to the child’s third birthday for children potentially eligible under Part B; and (3) 6 of 15 records showed that the LEA was notified (with parental consent)
.  

On pages 6–7 and 46–47 of the FFY 2003 APR, the Territory also included strategies, proposed evidence of change, targets and timelines designed to ensure compliance within a reasonable period of time, not to exceed one year from the date of this letter.  OSEP accepts this plan.  With the State Performance Plan (SPP), the Territory must also include data and analysis demonstrating progress toward compliance and provide a report to OSEP, with data and analysis demonstrating compliance as soon as possible, but not later than 30 days following one year from the date of this letter.  

OSEP also looks forward to the Territory providing the information regarding effective transition in accordance with indicator 8 in the SPP, due December 2, 2005. 

Conclusion
With the State Performance Plan (SPP), due December 2, 2005, or within 60 days of the date of this letter, VIDH must report to OSEP:

1. Data in response to indicator 9 that demonstrates VIDH’s ability to correct noncompliance identified in its FFY 2003 APR.  If VIDH cannot provide such data, it must include in the SPP its plan to ensure compliance with the correction requirement in 34 CFR §303.501(b); and

2.  Its revised prior written notice under 34 CFR §303.403.
With the SPP, due December 2, 2005, or within 60 days from the date of this letter, VIDH must also submit updated data demonstrating progress toward compliance with the following requirements (and a final progress report not later than 30 days following one year from the date of this letter demonstrating compliance with the following seven Part C requirements):

1. IFSPs include statements of present levels of functioning in accordance with 34 CFR §303.344(a);

2. A periodic IFSP review is conducted every six months in accordance with 34 CFR §303.342(b); 

3. An IFSP meeting is held annually to review the IFSP in accordance with 34 CFR §303.342(c);  

4. Appropriate justifications are included on the IFSP when an early intervention service is not provided in the natural environment as required by 34 CFR § 303.344(d)(1)(ii); 
5. IFSPs meet the transition planning requirements of 34 CFR §§303.148(b)(4) and 303.344(h);
6. Transition conferences are held, with the approval of the family, at least 90 days before the child’s third birthday as required by 34 CFR §303.148(b)(2)(i); and 
7. The local education agency for the area is notified that a child will shortly reach the age of eligibility for preschool services under Part B as required by 34 CFR §303.148(b)(1).   

Under separate cover, OSEP will address the reports required to be submitted on December 2, 2005 and April 14, 2006 under the Special Conditions for VIDH’s FFYs 2004 and 2005 Part C Grant Awards that require VIDH to ensure:  (1) evaluations and assessments and initial IFSP meetings being conducted within 45 days of referral as required by 34 CFR §§303.321(e)(2), 303.322(e)(1) and 303.342(a); (2) timely provision of early intervention services in accordance with a child’s IFSP as required by 34 CFR §303.340(c) and 303.342(e); and (3) sufficient personnel to ensure timely evaluations and assessments and provision of early intervention services.     

IDEA 2004, §616, requires each State to submit a SPP that measures performance on monitoring priorities and indicators established by the Department.  These priorities and indicators are, for the most part, similar to clusters and probes in the APR.  OSEP encourages the State to carefully consider the comments in this letter as it prepares its SPP, due December 2, 2005.

OSEP recognizes that the APR and its related activities represent only a portion of the work in your State and looks forward to collaborating with you as you continue to improve results for infants and toddlers with disabilities and their families.  If you have questions, please contact Sheryl Parkhurst at (202) 245-7472.

Sincerely,

/s/Troy R. Justesen

Troy R. Justesen

Acting Director

Office of Special Education Programs

Attachment

cc:   Renee Joseph Rhymer

        Part C Coordinator
�  The limited circumstances when parental notification may be required by a State is addressed in OSEP’s February 2004 Letter to Elder (copy enclosed).  OSEP is available to provide further technical assistance regarding this letter should it be needed. 





