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Rc: Proposed Bulletin for Good Guidance Practices 

Dear Mr. Graham: 

The National Funeral Directors Assocjation (NFDA) represents more than 1 1,000 funeral homes 
in all 50 states. It is the leading funeral service organization in the United States, providing a 
national voice for the profession. The average YFDA inember is a family owned and operaled 
business with fewer than ten employees. 

&FDA members are subject to the regulations of fcderal agencies such as the Environlnental 
Protection Agency and Occupat~onalSafety and Health Administration, among othcrs. NFDA 
has a great interest in these replntions and agcncy "guidance" interpret~ng regulatory 
compliance expectalions and eilforce~nent~ssucs.particularly with respect to how they impact 
annll business. 

NFDA agrees that guidance docurncnts may not, and usually do not, rcccivc 111e same 
consideration rcquired for the developinent and rcvicw of regulations. NFDA supports the 
Officc o r  Management and Budget (OMB) proposal to establish standards to Incrcasc the qualily 
and transparency of agency guidance practices and the guidance documents produced through 
them Specifically, NFDA supports thc practices, procedures and definitions in the Proposed 
Bullet~nfor Good Guidance Practices (Bullelin), wltll the followjng two exceptions: 

Proposcd .Definition of Significant Guidance Document (Section 1) 

NFDA believes that the Bulletin should be appl~cableto alJ guidancs documents, not just 
"significant" or "economically significant" guidance documcnls. The disproportionate impact 
and burden of fedcral regulatory compliance on small business has been well doa~mcntcd.Tlle 
2005 study The Impact of Regulatory Cn~rson Small Finns, performed by TV. Mark Crain and 



Thomas D. Hopiuns and funded by the Small Bus~nessAdmin~strationOffice of Adllocacy, 1s 
the latest study to document this. 

Crain and Hopkins estimate that the o\lerall regulatory burden for all buslnesscs exccedcd $1 1 
trillioil in 2004. The cost per employee was over 40 percent higher in s~nallfinns e ~ n p l o y ~ n gless 
than 20 employees, compared cv~lhmedium and largc firms. For small firms I11cc NFDA 
members, t l~ismeans that complying with federal economic, workplace, enviromnental and tax 
regulations cost $7,647 per employec, as opposcd to $5,41 1 for rncd~umstzc firms and $5,282 
[or large firms. This IS a 16 percent Increase since 2000. 

These costs are "significant" for small busincsscs and arc increasing. They are frequently 
ignored and compounded by ngencics that often certlfy that a notice of proposed n~lemakingwill 
not have a significailt impact on a substantial number of small enti1:ies. This cefification is 
routinely "suppofled" by conclusions and assumptioi~s,not the facts and analysis required by thc 
Regulatory Flexibility Act. NFDA urges OMB not to allow this situation to be perpetuated by 
federal agencies in the developmcnt and issuancc of guidance documents. 

According to Crain nnd I-Iopklns. 90 pcrccnt oral l  firms in the United States employ fewer than 
20 employees. Increasing the qual~tyand transparency o r  agency guldance documents will have 
little posltlvc Impact if 90 percent of the regulalcd communltjr is excluded froin its benefits 
Instead, the questions of fairness, quality and lack of accountability that concern O34B w ~ l lnot 
be addressed or rcsolvcd at all for this segment of the economy 

Public Access and Feedback (Section 111) 

OM0 advises h a t  one of the primary objcctives of the proposed guidance prncticcs is to ensurc 
that agency guidance documeilts are developed "with appropriate review and public 
participation, acccssiblc and transparent to the public.-' To achieve this goal OMB proposes to 
require agencies to invite and accept comments on "significant guidance documents" in Section 
111. However, these comments are "for the benefit of the agcncy, and no formal response to 
cornmcnts by the agency is required." 

NFDA supports the requirement that agencies bc required to invite and accept comments on 
significant guidance documents. However, NFDA believes that agcncies should be required to 
respond to these commcnts in 111e s a n e  way they arc required ro respond to public comments on 
"cconomicaliy significant guidance docu~l~ents"in Section IV. The Section 111 exempdon from 
this requirement is inconsistent wilh the objectives Oh4R seclts to achieve. 

The ability to commcnl witllout the obligation to respond and explain how d ~ i sinput was used in 
a final guidance documcnt does little to enhance transparency or agency account:ability. And the 
"opportunity to participate" in a process that apparently allows an agency to ignorc this 
participation is not likcly lo reinforce public confidence in the lawfiilness, qualily and fairness of 
agency policymaking. 

Conclusion 

The NFDA supports thc OMB Proposed Bullctin for Good Guidancc Pract~ces,with the 
following two exceptions: 

The Bullclin should be applicable lo guidance documents, not just "significant" or 
"econoinicslly significant" gu~dancedocumcnls: and 
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Federal agencies should be required to respond to public comments on "significant guidance 
documents," as well as "cconomically significant g~idancedocuments." 

The NFDA appreciates the opportunity LO commcnt on thc proposcd Bulletin. Please include 
these cornmcnts in the record of the OMB's proceedings on this matter. 

William A. Tsokait 
Director of Advocacy 




