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DearDr Ban:

_ 'V'I'hank you for your response of June 29, 2005 to the Ofﬁce of Specral Educatron
Programs’ (OSEP) March 22, 2005 letter regardrng Hawaii’s public charter schools.
~In the March 2005 letter, OSEP requested the following information and

determinations: - 1) whether a free appropriate public education (FAPE) was made
available to students with dlsabrhtles enrolled in certain pubhc charter schools-with

‘personnel vacancies and, if not, whether any students with disabilities that attended
“those public chaiter schools are entitled to compensatory seivices; 2) whether
. reimbursements were appropriate in cases where a public charter school with
personnel vacancies incurred additional costs for making FAPE available to enrolled
_.students with disabilities. In additien, OSEP expressed concem about whether the
A,?proposed changes to Hawaii’s New Century charter schools statute were consistent

‘with the Individuals with Disabilities Education Improvement Act (IDEA) of 2004,

‘ mcludmg the newly enacted provision at Section 613(a)(5)(A) and asked for

clanﬁcatlon regardmg the State’s compliance with 34 CFR §300.241.

. The Hawaii Department of Education (HIDOE) reported, in its June 29, 2005 letter,
that it identified special education personnel vacancies in 10 of Hawaii’s public

chartér schools for the period between 2000-2004. HIDOE: made déterminations for

- each of these charter schools as to whether FAPE was made available to children with -
‘disabllrtles attendmg these schools and whether the schools incurred addrtlonal costs
'in ensuring the provision of FAPE. As part of that detennmatron HIDOE reported .

- that it reviewed individualized education programs (IEPs) and other related school

records and conducted mtervrews with school staff. HIDOE determined that FAPE

-was made avarlable to cfuldren with disabilities attending these public charter schools

and therefore, compensatory services were not required. In two of the 10 schools,
Kihei Pubhc Charter High School and Kanu. O Ka’aina, HEDOE determined that the

‘ :schools were cntltled to reimbursement. Kihei Public Charter High School received
rermbursemenl in the total amount of $49,121.28 for the periods covering school year

(SY) 2002—2003 and SY .2003-2004. Kanu O Ka’aina was reimbursed $1 1,914.00 for

SY 2001*2002
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S HIDOE repoxted that, in partnershrp W1th the Natxonal Assocratlon of State Dlrectors _
:'of Spec1a1 Edueatlon rt 1s developmg a pnmer to promote commumeatxon and

 Hawiii’s pubhc charter schools HIDOE also reported that the State’s most recent
: .Annual Performance Report (APR) subrmssron included mformation pextammg to

2 Hawan s momtormg system mcludxng mformauon on how the State monitors public
' charter schools. Informauon and data in the APR will be addressed under separate

I COV@L

o To address OSEP s concern regardmg the provrsnons in the State s statute HIDOE

'subnutted Sections 17 4and 18 of Session Bill 1643, the State’s rev1sxons to Sectron :

302A-1188 of the Hawaii Revised Statutes. HIDOE indicated that this bill was

. enacted as Act 87. The submiited Jangiage includes a provision specifying that -
 HIDOE shall be responsible for the provision of FAPE and setting out that a New

Century charter school that enrolls or identifies an enrolled student with disabilities is

.responsible for provrdlng the servicés on the child’s IEP, but that where the charter -

~ school'is unable to provrde these services, then HIDOE is to provide the IEP- services,
through a collaborative process that may include an offer. of staff, funding or both. _
The programs and services are to be.determined collaboratively with the student’s IEP

team that includes the student’s parents ot legal guardian: Although the submltted

‘revisions appear to address’ OSEP’s prévious concems, it 18, not clear whether this
“provision is also intended t6 cover the distribution of federal Part B funds. Therefore

"OSEPis mterested m leammg more about HIDOE’s intetpretation and implementation-

of this provision.

' In its June 29 2005 letter HIDOE also reported on 1ts review of* compllance w1th the

réquirement at 34 CFR §300.241 of the current Part B regulations (34 CFR §300.209

~ of the proposed tegulations). Although HIDOE has designated school districts for
‘local administrative purposes, Hawaii is a unitary system for IDEA purposes.

Therefore, HIDOE is responsible for meeting the relevant requirements that apply to

both the State and local education agency (LEA). Undeér 34 CFR §300.241, where

~ . Part-B funds are distributed to other schools of the LEA Part B funds also must be

-distributed to its public charter schools in the same manner. Likewise, where the LEA

provides services under Part B to its other schoels, it must provide services in the

. same manner to its public charter schools. HIDOE reported that prior to SY 2002-

2003, Part B funds were distributed to both charter and non-chartér schools in the -
‘'same manner, consistent with 34 CFR §300.241. For SY 2002-2003, HIDOE offered

" public charter schools an opportumty to write project proposals for Part B funds,

similar to the district offices, in an effoit to provide the public charter schools greater
fiscal flexibility, but concluded that this was not done 1n a manner consistent with 34

' CFR §300.241. HIDOE indicated that it “will resume distribution.of Part B funds to

the school districts and provide Part B services in the same manner to both charter and
non-charter schools.” Because, as noted above, Hawaii is a unitary system, it 1s not

~ clear what is meant by the statement that HIDOE w1ll “resume distribution of Pari B

funds to the school districts.”

-
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- It is imiportait to note that in addressing a 2003 audlt of pubhc charter schools in New -
Yotk by the Office of the Inspector General (ED—OIG/A09-C0025) the Department
coricluded that it is not inconsistent with the requiréments of 34 CFR §300.241, fora -
“State to provide public charter schools that are schools: of the LEA greater ﬂcxﬂmhty e
- than that offered.to other public schools of an LEA with. regatd to the receipt of Part B
~ funds and/or services. For example, where other schools. of the LEA teceive Part B

- serviees from the LEA, the State may. allow public chartcrs schools to chose between .

receiving Part B services in the same manner as other schools of the LEA and other
_options such as receiving Part B funds or receiving a combmatwn of seivices and
funds. To the extent that the languagc in Section 18 of Act 87, above, contemplates
the distribution of Part B funds (rather than State funds); it would be consistent with:
~ the requirements of 34 CFR §300.241 for HIDOE to allow public. ¢harter schools to.
chose between receiving Pait B services i the same marinér provided to-other schoals,
':and other options such as receiving Part B funds or a combination of funds dnd .
services. Regardless of the choice that the public chatter schools make, the,, State must

| ‘ensure that students with dnsabnlmes attending public chartér schools and their 1 parents . -

retain all their rights under Part B.. Giventhe longstanding concerns regarding how T

* FAPE is made available to students with disabilities. enrolled and. attendmg public -
‘chater schools in Hawaii, and.the ambjgumcs in the new State statutes noted above,
OSEP staff would like to schedule a teleconference with: the State staff to'better.

“understand how HIDOE is addressing federal requxrements at 34 CFR §300. 241 and

: OE s interpretation and implementation of Section 18 (of Act 87

We apprccnatc the information provided in the June 200516“61' addressmg OSEP’s
 concerns regarding Hawaii’s public charter schools. - OSEP looks forward to our
‘conitinued collaboration with Hawaii regardmg pubhc charter schools’ services to
students with disabilities. Please contact Debra Jenmngs at (202) 245»7389 to
' schiedule the tcleconference orif you havc questions. :

: ‘Sir_x'ce‘relﬁy, -

Troy:R. Justese

Acting Dlrector . g

Office of Spccxal Educatlon .
. Programs '

7 ce: ‘Honorable Patricia Hamamoto



