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41 50 Network Circle 
Santa Clara, California 95054 
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CER'TIFICATE OF AMENDMENT 
OF THE 

RESTATED CE'RTIFICATE OF INCORPORATION 
OF 


B U N  MICROSYSTEiW, INC. 

Michael E.Lehman and Michael H.Monk, certify that; 

1. Thcy are the Executive Vioe-Pm'imt, Corporate Rsralwxs and Chief Financial 
Otliccr and Senior Vice President, C e n d  Counscl and Secretery, respectively, of Sun 
Microsysttems, hc.,a Delaware corporation (the ''Corporatim''). 

2. That Section (a) of Article 4 of the Restated Certificate of Incorporation of the 
Corporation now rends: 

''The Corporation is authorized to issue two c1as.m of shares designated 
"Common Stack" and "Prefsntd Stodc". The total number of shares which tht 
Corporation shall have authority to iasuc is ' b e e  Billion Six Hundred Ten Million 
(3,6I0,000,000), of which Three Billion Six Huadred Million (3,600,000,000)shall 
be Common Stock with a par v a h ~of S0.00067 pa sham and Ten Million 
(1 0,000,000) shrill be Preftned Stock with a par value of $0.001 per share." 

is amended to read as follows: 

"The Corporation is authorized to issnc two claSSCB of sham dfSig~cd 
"Common Stock" and "Preferred Stock". Tht total h e r  of shores wbich the 
Cotparation shall haw authority to issue is S e w  Billion Two Hunmtd Ten 
Minion (7,210,000,000), of wbkh Seven QilIim Two Hundred Million 
(7,200,000,000)shall be Comt136n Stock with a par value of $0.00067 per share 
and Ten Million (10,000,000) shall be Prefarrod Stock with a pat vahM of $0.001 
per share," 

3. Tho foregoing Certificate ofAmcnQnmt of the Restated Cer?i6catdof hcorporation 
has bctn duly approved by the hard  of DLcctm 

4. 'The foregoing Catifiw6 of Amcnctment of the Restated Cut%- of Inoolporation 
has b m  duly approved by the required vote of stockholdas in accordance wftb Secticm 242 of 
the Delaware Corporations Code. The total number of outstanding shares of Common Stock of 
the Corporation is 1,6O9,456,130. No shares of Prcfcrred Stock are outstanding. The ~ l l ~ l b c rof 
shares voting in Edvor of the amendment qua1d or exceded tha vote rcqlrired The pcrctntagc 
vote required was more than 50% of the outstiradiny Common Stock. 

We further declare uuder penalty of pajury under tbe laws of the Sbte of Delaware that 
he matters set forth in the foregoing Certificate of Amcnbncnt arc bu6 and correct of om own 
knowiedgc. 



M WITNESS WHEREOP, the Corporation hea caused its corporate seal to be haamto 
asxed and the Catiticatc of Amandmmt to be signed by Michael F.. Lthman, Exccativt Vw 
Rmidcat, Corporate Resources; and Cbicf Finandal Ofiicez and PtfCItCd by Michael H.Morris, 
S d o r  Vice RsiJsat, G e n d  Counsel d Secretary thia 8th day of Novtmber, 2000. 

SUN MICROSYSTEMS, INC. 
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BYLAWS 

OF 
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(As adopted on December 14,1990 
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BYLAWS 

OF 

SUN MICROSYSTEMS, INC. 

ARTICLE I 
CORPORATE OFFICES 

1.1 REGISTERED OFFICE 

The registered ofice of the corporation shall be in the City of Wilmington, County of 
New Castle, State of Delaware. The name of the registered agent of the corporation at such 
location is The Corporation Trust Company. 

1.2 OTHER OFFICES 

The board of directors may at any time establish other offices at any place or places 
where the corporation is qualified to do business. 

ARTICLE I1 
STOCKHOLDERS 

2.1 PLACE OF MEETINGS 

Meetings of stockholders shall be held at any place, within or outside the State of 
Delaware, designated by the board of directors. The Board may, in its sole discretion, 
determine that a meeting of stockholders shall not be held at any place, but may instead be 
held solely by means of remote communication as authorized by Section 21 1(a)(2) of the 
Delaware General Corporation Law (the "DGCJ,"). In the absence of any such designation 
or determination, stockholders' meetings shall be held at the registered office of the 
corporation. 

2.2 ANNUAL MEETING 

The annual meeting of the stockholders of this corporation shall be held each year on 
a date and at a time designated by the board of directors. At the meeting, directors shall be 
elected and any other proper business may be transacted. Nominations of persons for 
election to the board of directors of the corporation and the proposal of business to be 
considered by the stockholders may be made at an annual meeting of stockholders only (a) 
pursuant to the corporation's notice of meeting, (b) by or at the direction of the board of 
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directors or (c) by any stockholder of the corporation who was a stockholder of record at the 
time of giving of notice provided for in these Bylaws, who is entitled to vote at the meeting 
and who complies with the notice procedures set forth in this Bylaw. 

For nominations or other business to be properly brought before an annual meeting by 
a stockholder pursuant to clause (c) of the preceding sentence, the stockholder must have 
given timely notice thereof in writing to the secretary of the corporation and such other 
business must otherwise be a proper matter for stockholder action. To be timely, a 
stockholder proposal to be presented at an annual meeting must be delivered to the secretary 
of the corporation at the corporation's principal executive ofices not less than 60 or more 
than 90 calendar days prior to the first anniversary of the date that the corporation first 
mailed its proxy statement to stockholders in connection with the previous year's annual 
meeting of stockholders, except that if no annual meeting was held in the previous year or the 
date of the annual meeting has been changed by more than 30 calendar days from the first 
anniversary date of the previous year's annual meeting, notice by the stockholder to be timely 
must be received no later than the close of business on the tenth day following the day on 
which public announcement of the date of such annual meeting is first made. In no event 
shall the public announcement of an adjournment of an annual meeting commence a new 
period for the giving of a stockholder's notice as described above. Such stockholder's notice 
shall set forth (a) as to each person whom the stockholder proposes to nominate for election 
or reelection as a director all information relating to such person that is required to be 
disclosed in solicitations of proxies for election of director in an election contest, or is 
otherwise required, in each case pursuant to Regulation 14A under the Securities Exchange 
Act of 1934, as amended (or any successor thereto) (the "Exchange Act") and Rule 14a-ll 
thereunder (or any successor thereto) (including such person's written consent to being 
named in the proxy statement as a nominee and to serving as a director if elected); (b) as to 
any other business that the stockholder proposes to bring before the meeting, a brief 
description of the business desired to be brought before the meeting, the reasons for 
conducting such business at the meeting and any material interest in such business of such 
stockholder and the beneficial owner, if any, on whose behalf the proposal is made; and (c) as 
to the stockholder giving the notice and the beneficial owner, if any, on whose behalf the 
nomination or proposal is made (i) the name and address of such stockholder, as they appear 
on the corporation's books, and such beneficial owner, and (ii) the class and number of shares 
for the corporation which are owned beneficially and of record by such stockholder and such 
beneficial owner. Notwithstanding any provision herein to the contrary, no business shall be 
conducted at an annual meeting except in accordance with the procedures set forth in this 
Section 2.2. For purposes of Section 2.2 and 3.3 of these Bylaws "public announcement" 
shall mean disclosure in a press release reported by the Dow Jones News Service, Associated 
Press or a comparable national news service or in a document publicly filed by the 
corporation with the Securities and Exchange Commission pursuant to Section 13, 14 or 15 
(d) of the Exchange Act. 

2.3 SPECIAL MEETING 

A special meeting of the stockholders may be called at any time by the board of 
directors, or by the chairman of the board, or by any executive officer of the corporation, or 
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by one or more stockholders holding shares in the aggregate entitled to cast not less than ten 
percent of the votes at that meeting. 

If a special meeting is called by any person or persons other than the board of 
directors, the request shall be in writing to the secretary of the corporation, and shall set forth 
(a) as to each person whom such person or persons propose to nominate for election or 
reelection as a director at such meeting all information relating to such proposed nominee 
that is required to be disclosed in solicitations of proxies for election of directors in an 
election contest, or is otherwise required, in each case pursuant to Regulation 14A under the 
Exchange Act (or any successor thereto) and Rule 14a-11 thereunder (or any successor 
thereto)(including such proposed nominee's written consent to being named in the proxy 
statement as a nominee and to serving as a director if elected); (b) as to any other business to 
be taken the meeting, a brief description of such business, the reasons for conducting such 
business and any material interest in such business of the person or persons calling such 
meeting and the beneficial owners, if any, on whose behalf such meeting is called; and ( c )as 
to the person or persons calling such meeting and the beneficial owners, if any, on whose 
behalf the meeting is called (i) the name and address of such persons, as they appear on the 
corporation's books, and of such beneficial owners, and (ii) the class and number of shares of 
the corporation which are owned beneficially and of record by such persons and such 
beneficial owners. No business may be transacted at such special meeting otherwise than 
specified in such notice or by or at the direction of the corporation's board of directors. 
Within twenty days after such request is received, the corporation's secretary shall determine 
whether or not such request is valid and conforms to the requirements of this Section 2.3. If 
the secretary so determines, the board of directors shall have the sole authority to fix the 
place, date and hour of such meeting, which date shall be not less than sixty nor more than 
ninety days after the secretary's determination, and the corporation's secretary shall cause 
notice to be given to the stockholders entitled to vote, in accordance with the provisions of 
Sections 2.4 and 2.5. Nothing contained in this paragraph 2.3 shall be construed as limiting, 
fixing or affecting the time when a meeting of stockholders called by action of the board of 
directors may be held. 

Only such business shall be conducted at a special meeting of stockholders called by 
action of the board of directors as shall have been brought before the meeting pursuant to the 
corporation's notice of meeting. 

This Section 2.3 may not be amended to eliminate the right of one or more 
stockholders holding shares in the aggregate entitled to cast not less than ten percent of the 
votes at a special meeting of stockholders to call such a special meeting of stockholders, 
unless holders of at least seventy-five percent of the shares entitled to vote thereon approve 
such an amendment. 

2.4 NOTICE OF STOCKHOLDERS' MEETINGS 

All notices of meetings with stockholders shall be in writing and shall be sent or 
otherwise given in accordance with Section 2.5 of these Bylaws not less than ten (10) nor 
more than sixty (60) days before the date of the meeting to each stockholder entitled to vote 
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at such meeting, except as otherwise provided herein or required by law (meaning, here and 
hereinafter, as required from time to time by the General Corporation Law of Delaware or the 
certificate of incorporation of the corporation). The notice shall specifj the place, date, and 
hour of the meeting, and, in the case of a special meeting, the purpose or purposes for which 
the meeting is called. 

2.5 MANNER OF GIVING NOTICE; AFFIDAVIT OF NOTICE 

Notice of any meeting of stockholders shall be given: 

(i) if mailed, when deposited in the United States mail, postage prepaid, directed 
to the stockholder at his or her address as it appears on the corporation's rec- 
ords; or 

(ii) if electronically transmitted as provided in Section 232 of the General Corpo- 
ration Law of Delaware of these bylaws. 

An affidavit of the secretary or an assistant secretary of the corporation or of the 
transfer agent or any other agent of the corporation that the notice has been given by mail or 
by a form of electronic transmission, as applicable, shall, in the absence of fraud, be prima 
facie evidence of the facts stated therein. 

Notice shall be deemed to have been given to all stockholders of record who share an 
address if notice is given in accordance with the "householding" rules set forth in Rule 14a-3 
(e) under the Securities Exchange Act of 1934, as amended ("Exchange Act"). 

2.6 QUORUM 

At any meeting of the stockholders, the holders of a majority of all of the shares of the 
stock entitled to vote at the meeting, present in person or by proxy, shall constitute a quorum 
for all purposes, unless or except to the extent that the presence of a larger number may be 
required by law. Where a separate vote by a class or classes is required, a majority of the 
shares of such class or classes entitled to take action with.respect to that vote on that 

matter, present in person or by proxy, shall constitute a quorum. If a quorum shall fail to 
attend any meeting, the chairman of the meeting may adjourn the meeting to another place, 
date or time, without notice other than announcement at the meeting, until a quorum is present 
or represented. At such adjourned meeting at which a quorum is present or represented, any 
business may be transacted that might have been transacted at the meeting as originally 
noticed. The stockholders present at a duly called or convened meeting, at which a quorum is 
present, may continue to transact business until adjournment, notwithstanding the withdrawal 
of enough stockholders to leave less than a quorum. 

2.7 ADJOURNED MEETING; NOTICE 

When a meeting is adjourned to another time or place, unless these bylaws otherwise 
require, notice need not be given of the adjourned meeting if the time, place, if any, thereof, 
and the means of remote communications, if any, by which stockholders and proxy holders 
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may be deemed to be present in person and vote at such adjourned meeting are announced at 
the meeting at which the adjournment is taken. At the adjourned meeting, the corporation 
may transact any business which might have been transacted at the original meeting. If the 
adjournment is for more than 30 days, or if after the adjournment a new record date is fixed 
for the adjourned meeting, a notice of the adjourned meeting shall be given to each 
stockholder of record entitled to vote at the meeting. 

2.8 CONDUCT OF BUSINESS 

Such person as the board of directors may have designated or, in the absence of such 
a person, any executive officer of the corporation, shall call to order any meeting of the 
stockholders and act as chairman of the meeting. In the absence of the secretary of the 
corporation, the secretary of the meeting shall be such person as the chairman appoints. The 
chairman of any meeting of stockholders shall determine the order of business and the 
procedure at the meeting, including such regulation of the manner of voting and the conduct 
of discussion as seem to him in order. The date and time of the opening and closing of the 
polls for each matter upon which the stockholders will vote at the meeting shall be 
announced at the meeting. 

2.9 WAIVER OF NOTICE 

Whenever notice is required to be given under any provision of the General 
Corporation Law of Delaware or of the certificate of incorporation or these Bylaws, a written 
waiver thereof, signed by the person entitled to notice, whether before or after the time stated 
therein, shall be deemed equivalent to notice. Attendance of a person at a meeting shall 
constitute a waiver of notice of such meeting, except when the person attends a meeting for 
the express purpose of objecting, at the beginning of the meeting, to the transaction of any 
business because the meeting is not lawfully called or convened. Neither the business to be 
transacted at, nor the purpose of, any regular or special meeting of the stockholders need be 
specified in any written waiver of notice unless so required by the certificate of incorporation 
or these Bylaws. 

2.10 STOCKHOLDER ACTION BY WRITTEN CONSENT WITHOUT A 
MEETING 

Any action required or able to be taken at any annual or special meeting of 
stockholders may be taken without a meeting, without prior notice, and without a vote if a 
consent or consents in writing, setting forth the action so taken, shall be signed by the holders 
of outstanding stock having not less than the minimum number of votes that would be 
necessary to authorize or take such action at a meeting at which all shares entitled to vote 
thereon were present and voted and shall be delivered to the corporation at its registered 
ofice in Delaware, its principal place of business, or to an officer or agent of the corporation 
having custody of the book in which proceedings of meetings of stockholders are recorded. 
Delivery to the corporation's registered office shall be made by hand or by certified or 
registered mail, return receipt requested. 
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Every written consent shall bear the date of signature of each stockholder who signs 
the consent and no written consent shall be effective to take the corporate action referred to 
therein unless, within sixty (60) days of the date the earliest dated consent is delivered to the 
corporation, a written consent or consents signed by a sufficient number of holders to take 
action are delivered to the corporation in the manner prescribed in the first paragraph of this 
section. 

Prompt notice of the taking of the corporate action without a meeting by less than 
unanimous written consent shall be given to those stockholders who have not consented in 
writing. If the action which is consented to is such as would have required the filing of a 
certificate under any section of the General Corporation Law of Delaware if such action had 
been voted on by stockholders at a meeting thereof, then the certificate filed under such 
section shall state, in lieu of any statement required by such section concerning any vote of 
stockholders, that written notice and written consent have been given as provided in Section 
228 of the General Corporation Law of Delaware. 

2.11 RECORD DATE FOR STOCKHOLDER NOTICE; VOTING; GIVING 
CONSENTS 

In order that the corporation may determine the stockholders entitled to notice of or 
to vote at any meeting of stockholders or any adjournment thereof or entitled to receive 
payment of any dividend or other distribution or allotment of any rights, or entitled to 
exercise any rights in respect of any change, conversion or exchange of stock or for the 
purpose of any other lawful action, the board of directors may fix a record date, which shall 
not be more than sixty (60) nor less than ten (1 0) days before the date of such meeting, nor 
more than sixty (60) days prior to any other action. 

If the board of directors does not so fix a record date: 

(i) The record date for determining stockholders entitled to notice of or to 
vote at a meeting of stockholders shall be at the close of business on the day 
next preceding the day on which notice is .given, or, if notice is waived, at the 
close of business on the day next preceding the day on which the meeting is 
held. 

(ii) The record date for determining stockholders entitled to receive 
payment of any dividend or other distribution or allotment of rights or to 
exercise any rights of change, conversion or exchange of stock or for any other 
purpose shall be at the close of business on the day on which he board of 
directors adopts the resolution relating thereto. 

In order that the corporation may determine the stockholders entitled to consent to 
corporate action in writing without a meeting, the board of directors may fix a record date, 
which record date shall neither precede nor be more than ten (10) days after the date upon 
which such resolution is adopted by the board of directors. Any stockholder of record 
seeking to have the stockholders authorize or take action by written consent shall, by written 
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notice to the secretary, request the board of directors to fix a record date. The board of 
directors shall promptly, but in all events within ten (10) days after the date on which such 
noticed is received, adopt a resolution fixing the record date. 

If the board of directors has not fixed a record date within such time, the record date 
for determining stockholders entitled to consent to corporate action in writing without a 
meeting, when no prior action by the board of directors is required by law, shall be the first 
date on which a signed written consent setting forth the action taken or proposed to be taken 
is delivered to the corporation in the manner prescribed in the first paragraph of Section 2.10 
of these Bylaws. If the board of directors has not fixed, a record date within such time and 
prior action by the board of directors is required by law, the record date for determining 
stockholders entitled to consent to corporate action in writing without a meeting shall be at 
the close of business on the date on which the board of directors adopts the resolution taking 
such prior action. 

A determination of stockholders of record entitled to notice of or to vote at a meeting 
of stockholders shall apply to any adjournment of the meeting; provided, however, that the 
board of directors may fix a new record date for the adjourned meeting. 

2.12 VOTING 

The stockholders entitled to vote at any meeting of stockholders shall be determined 
in accordance with the provisions of Section 2.1 1 of these Bylaws, subject to the provisions 
of Sections 217 and 218 of the General Corporation Law of Delaware (relating to voting 
rights of fiduciaries, pledgors and joint owners of stock and to voting trusts and other voting 
agreements). 

Each stockholder shall have one (1) vote for every share of stock entitled to vote that 
is registered in his or her name on the record date for the meeting (as determined in 
accordance with Section 2.1 1 of these Bylaws), except as otherwise provided herein or 
required by law. 

At a stockholders' meeting at which directors are to be elected, each stockholder shall 
be entitled to cumulate votes (i.e., cast for any candidate a number of votes greater than the 
number of votes which such stockholder normally is entitled to cast) if the candidates' names 
have been properly placed in nomination (in accordance with these Bylaws) prior to 
commencement of the voting and the stockholder requesting cumulative voting has given 
notice prior to commencement of the voting of the stockholder's intention to cumulate votes. 
If cumulative voting is properly requested, each holder of stock, or of any class or classes or 
of a series or series thereof, who elects to cumulate votes shall be entitled to as many votes as 
equals the number of votes which (absent this provision as to cumulative voting) he would be 
entitled to cast for the election of directors with respect to his shares of stock multiplied by 
the number of directors to be elected by him, and he may cast all of such votes for a single 
director or may distribute them among the number to be voted for, or for any two or more of 
them, as he may see fit. 
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Every stock vote shall be taken by ballots, each of which shall state the name of the 
stockholder or proxy voting and such other information as may be required under the 
procedure established for the meeting. All elections shall be determined by a plurality of the 
votes cast, and except as otherwise required by law or provided herein, all other matters shall 
be determined by a majority of the votes cast affirmatively or negatively. 

2.13 PROXIES 

Each stockholder entitled to vote at a meeting of stockholders or to express consent or 
dissent to corporate action in writing without a meeting may authorize another person or 
persons to act for him by a written or electronic proxy, filed in accordance with the procedure 
established for the meeting or taking of action in writing, but no such proxy shall be voted or 
acted upon after three (3) years from its date, unless the proxy provides for a longer period. 
Any copy, facsimile telecommunication or other reliable reproduction of the writing or 
transmission created pursuant to this Section 2.13 may be substituted or used in lieu of the 
original writing or transmission for any and all purposes for which the original writing or 
transmission could be used, provided that such copy, facsimile telecommunication or other 
reproduction shall be a complete reproduction of the entire original writing or transmission. 
An electronic proxy (which may be transmitted via telephone, e-mail, the Internet or such 
other electronic means as the Board of Directors may determine from time to time) shall be 
deemed executed if the Company receives an appropriate electronic transmission from the 
stockholder or the stockholder's attorney-in-fact along with a pass code or other identifier 
which reasonably establishes the stockholder or the stockholder's attorney-in-fact as the 
sender of such transmission. The revocability of a proxy that states on its face that it is 
irrevocable shall be governed by the provisions of Section 212(c) of the General Corporation 
Law of Delaware. 

2.14 LIST OF STOCKHOLDERS ENTITLED TO VOTE 

The officer who has charge of the stock ledger of a corporation shall prepare and 
make, at least ten (10) days before every meeting of stockholders, a complete list of the 
stockholders entitled to vote at the meeting, arranged in .alphabetical order, and showing the 
address of each stockholder and the number of shares registered in the name of each 
stockholder. Such list shall be open to the examination of any stockholder, for any purpose 
germane to the meeting, during ordinary business hours, for a period of at least ten (1  0) days 
prior to the meeting, either at a place within the city where the meeting is to be held, which 
place shall be specified in the notice of the meeting, or, if not so specified, at the place where 
the meeting is to be held. The list shall also be produced and kept at the time and place of the 
meeting during the whole time thereof, and may be inspected by any stockholder who is 
present. Such list shall presumptively determine the identity of the stockholders entitled to 
vote at the meeting and the number of shares held by each of them. 

2.15 INSPECTORS OF ELECTION 

The corporation may, and to the extent required by law, shall, in advance of any 
meeting of stockholders, appoint one or more inspectors to act at the meeting and make a 
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written report thereof. The corporation may designate one or more persons as alternate 
inspectors to replace any inspector who fails to act. If no inspector or alternate is able to act 
at a meeting of stockholders, the person presiding at the meeting may, and to the extent 
required by law, shall, appoint one or more inspectors to act at the meeting. Each inspector, 
before entering upon the discharge of his duties, shall take and sign an oath faithfully to 
execute the duties of inspector with strict impartiality and according to the best of his ability. 
Every vote taken by ballots shall be counted by an inspector or inspectors appointed by the 
chairman of the meeting 

ARTICLE I11 
DIRECTORS 

3.1 POWERS 

Subject to the provisions of the General Corporation Law of Delaware and any 
limitations in the Certificate of Incorporation or these Bylaws relating to action required to 
be approved by the stockholders or by the outstanding shares, the business and affairs of the 
corporation shall be managed and all corporate powers shall be exercised by or under the 
direction of the board of directors. 

3.2 MJMBER OF DIRECTORS 

The number of directors of the corporation shall be no less than six (6)  or 
more than eleven ( 1  I). The exact number of directors shall be nine (9), until changed, within 
the limits specified above, by a resolution duly adopted by the board of directors. The 
indefinite number of directors may be changed, or a definite number fixed without provision 
for an indefinite number, by an adopted amendment to this Bylaw duly adopted by the vote 
or written consent of holders of a majority of the outstanding shares entitled to vote; 
provided, however, that an amendment reducing the number or the minimum number of 
directors to a number less than five (5) cannot be adopted if the votes cast against its adoption 
at a meeting of the stockholders, or the shares not consenting in the case of action by written 
consent, are equal to more than sixteen and two-thirds percent (16-213%) of the outstanding 
shares entitled to vote thereon. No amendment may change the stated maximum number of 
authorized directors to a number greater than two (2) times the stated number of directors 
minus one (1). 

No reduction of the authorized number of directors shall have the effect of removing 
any director before that director's term of office expires. 

3.3 ELECTION, QUALIFICATION AND TERM OF OFFICE OF DIRECTORS 

Except as provided in Section 3.4 of these Bylaws, directors shall be elected at each 
annual meeting of stockholders to hold office until the next annual meeting. Directors need 
not be stockholders unless so required by the certificate of incorporation or these Bylaws, 
wherein other qualifications for directors may be prescribed. Each director, including a 
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director elected to fill a vacancy, shall hold office until his successor is elected and qualified 
or until his earlier resignation or removal. 

Nominations for election to the board of directors of the corporation at an annual 
meeting of stockholders may be made by the board or on behalf of the board by a nominating 
committee appointed by the board, or by any stockholder of the corporation entitled to vote 
for the election of directors at such meeting. Such nominations, other than those made by or 
on behalf of the board, shall be made by notice in writing received by the secretary of the 
corporation at the corporation's principal executive offices not less than 60 or more than 90 
calendar days prior to the first anniversary of the date that the corporation 
first mailed its proxy statement to stockholders in connection with the previous year's annual 
meeting of stockholders, except that if no annual meeting was held in the previous year or the 
date of the annual meeting has been changed by more than 30 calendar days from the first 
anniversary date of the previous year's annual meeting, notice by the stockholder to be timely 
must be received no later than the close of business on the tenth day following the day on 
which public announcement (as defined in Section 2.2) of the date of such annual meeting is 
first made. Such notice shall set forth as to each proposed nominee who is not an incumbent 
director (i) the name, age, business address and, if known, residence address of each nominee 
proposed in such notice, (ii) the principal occupation or employment of such nominee, (iii) 
the number of shares of stock of the corporation beneficially owned by each such nominee 
and by the nominating stockholder, and (iv) any other information concerning the nominee 
that must be disclosed of nominees in proxy solicitations pursuant to Regulation 14A under 
the Securities Exchange Act of 1934. 

The chairman of the annual meeting may, if the facts warrant, determine and declare 
to the meeting that a nomination was not made in accordance with the foregoing procedure. 
If such determination and declaration is made, the defective nomination shall be disregarded. 

3.4 RESIGNATION AND VACANCIES 

Any director may resign at any time upon written notice to the attention of the 
Secretary of the corporation. When one or more directors so resigns and the resignation is 
effective at a future date, only a majority of the directors then in ofice, including those who 
have so resigned, shall have power to fill such vacancy or vacancies, the vote thereon to take 
effect when such resignation or resignations shall become effective, and each director so 
chosen shall hold office as provided in this section in the filling of other vacancies. 

Unless otherwise provided in the certificate of incorporation or these Bylaws: 

(i) Vacancies and newly created directorships resulting from any 
increase in the authorized number of directors elected by all of the 
stockholders having the right to vote as a single class may be filled only by a 
majority of the directors then in office, although less than a quorum, or by a 
sole remaining director. 

(ii) Whenever the holders of any class or classes of stock or series 
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thereof are entitled to elect one or more directors by the provisions of the 
certificate of incorporation, vacancies and newly created directorships of such 
class or classes or series may be filled only by a majority of the directors 
elected by such class or classes or series thereof then in office, or by a sole 
remaining director so elected. 

If at any time, by reason of death or resignation or other cause, the corporation should 
have no directors in office, then any officer or any stockholder or an executor, administrator, 
trustee or guardian of a stockholder, or other fiduciary entrusted with like responsibility for 
the person or estate of a stockholder, may call a special meeting of stockholders in 
accordance with the provisions of the certificate of incorporation or these Bylaws, or may 
apply to the Court of Chancery for a decree summarily ordering an election as provided in 
Section 21 1 of the General Corporation Law of Delaware. 

If, at the time of filling any vacancy or any newly created directorship, the directors 
then in office constitute less than a majority of the whole board (as constituted immediately 
prior to any such increase), then the Court of Chancery may, upon application of any 
stockholder or stockholders holding at least ten (10) percent of the total number of the shares 
at the time outstanding having the right to vote for such directors, summarily order an 
election to be held to fill any such vacancies or newly created directorships, or to replace the 
directors chosen by the directors then in office as aforesaid, which election shall be governed 
by the provisions of Section 21 1 of the General Corporation Law of Delaware as far as 
applicable. 

3.5 PLACE OF MEETINGS; MEETINGS BY TELEPHONE 

The board of directors of the corporation may hold meetings, both regular and 
special, either within or outside the State of Delaware. 

Unless otherwise restricted by the certificate of incorporation or these Bylaws, 
members of the board of directors, or any committee designated by the board of directors, 
may participate in a meeting of the board of directors, or any committee, by means of 
conference telephone or similar communications equipment by means of which all persons 
participating in the meeting can hear each other, and such participation in a meeting shall 
constitute presence in person at the meeting. 

3.6 REGULAR MEETINGS 

Regular meetings of the board of directors shall be held at such place or places, on 
such date or dates, and at such time or times as shall have been established by the board of 
directors and publicized among all directors. A notice of each regular meeting shall not be 
required. 

3.7 SPECIAL MEETINGS; NOTICE 
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Special meetings of the board of directors for any purpose or purposes may be called 
at any time by any executive officer of the corporation, or by one-third of the directors then 
in office (rounded up to the nearest whole number) and shall be held at a place, on a date and 
at a time as such officer or such directors shall fix. Notice of the place, date and time of 
special meetings, unless waived, shall be given to each director by mailing written notice not 
less than two (2) days before the meeting or by sending a facsimile transmission of the same 
not less than two (2) hours before the time of the holding ,of the meeting. If the circumstances 
warrant, notice may also be given personally or by telephone not less than two (2) hours 
before the time of the holding of the meeting. Oral notice given personally or by telephone 
may be communicated either to the director or to a person at the office of the director who 
the person giving the notice has reason to believe will promptly communicate it to the 
director. Unless otherwise indicated in the notice thereof, any and all business may be 
transacted at a special meeting. 

3.8 QUORUM 

At all meetings of the board of directors, a majority of the authorized number of 
directors shall constitute a quorum for the transaction of business and the act of a majority of 
the directors present at any meeting at which there is a quorum shall be the act of the board of 
directors, except as may be otherwise specifically provided by statute or by the certificate of 
incorporation. If a quorum is not present at any meeting of the board of directors, then the 
directors present thereat may adjourn the meeting from time to time, without notice other 
than announcement at the meeting, until a quorum is present. 

A meeting at which a quorum is initially present may continue to transact business 
notwithstanding the withdrawal of directors, if any action taken is approved by at least a 
majority of the required quorum for that 
meeting. 

3.9 WAIVER OF NOTICE 

Whenever notice is required to be given under any provision of the General 
Corporation Law of Delaware or of the certificate of incorporation or these Bylaws, a written 
waiver thereof, signed by the person entitled to notice, whether before or after the time stated 
therein, shall be deemed equivalent to notice. Attendance of a person at a meeting shall 
constitute a waiver of notice of such meeting, except when the person attends a meeting for 
the express purpose of objecting, at the beginning of the meeting, to the transaction of any 
business because the meeting is not lawfhlly called or convened. Neither the business to be 
transacted at, nor the purpose of, any regular or special meeting of the directors, or members 
of a committee of directors, need be specified in any written waiver of notice unless so 
required by the certificate of incorporation or these Bylaws. 

3.10 CONDUCT OF BUSINESS 

At any meeting of the board of directors, business shall be transacted in such order 
and manner as the board may from time to time determine, and all matters shall be 
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determined by the vote of a majority of the directors present, except as otherwise provided 
herein or required by law. 

3.1 1 BOARD ACTION BY WRITTEN CONSENT WITHOUT A MEETING 

Unless otherwise restricted by the certificate of incorporation or these Bylaws, any 
action required or permitted to be taken at any meeting of the board of directors, or of any 
committee thereof, may be taken without a meeting if all members of the board or committee, 
as the case may be, consent thereto in writing and the writing or writings are filed with the 
minutes of proceedings of the board or committee. 

3.12 FEES AND COMPENSATION OF DIRECTORS 

Unless otherwise restricted by the certificate of incorporation or these Bylaws, the 
board of directors shall have the authority to fix the compensation of directors. 

3.13 APPROVAL OF LOANS TO OFFICERS 

The corporation may lend money to, or guarantee any obligation of, or otherwise 
assist any officer or other employee of the corporation or of its subsidiary, including any 
officer or employee who is a director of the corporation or its subsidiary, whenever, in the 
judgment of the directors, such loan, guaranty or assistance may reasonably be expected to 
benefit the corporation. The loan, guaranty or other assistance may be with or without 
interest and may be unsecured, or secured in such manner as the board of directors shall 
approve, including, without limitation, a pledge of shares of stock of the corporation. 
Nothing in this section contained shall be deemed to deny, limit or restrict the powers of 
guaranty or warranty of the corporation at common law or under any statute. 

3.14 REMOVAL OF DIRECTORS 

Unless otherwise restricted by statute, by the certificate of incorporation or by these 
Bylaws, any director or the entire board of directors may be removed, with or without cause, 
by the holders of a majority of the shares then entitled' to vote at an election of directors; 
provided, however, that, so long as stockholders of the corporation are entitled to cumulative 
voting, if less than the entire board is to be removed, no director may be removed without 
cause if the votes cast against his removal would be sufficient to elect him if then 
cumulatively voted at an election of the entire board of directors. 

No reduction of the authorized number of directors shall have the effect of removing 
any director prior to the expiration of such director's term of office. 
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ARTICLE IV 
COMMITTEES 

4.1 COMMITTEES OF DIRECTORS 

The board of directors may, by resolution passed by a majority of the whole board, 
designate one or more committees, with each committee to consist of one or more of the 
directors of the corporation. The board may designate one or more directors as alternate 
members of any committee, who may replace any absent or disqualified member at any 
meeting of the committee. In the absence or disqualification of a member of a committee, the 
member or members thereof present at any meeting and not disqualified from voting, whether 
or not he or they constitute a quorum, may unanimously appoint another member of the 
board of directors to act at the meeting in the place of any such absent or disqualified 
member. Any such committee, to the extent provided in the resolution of the board of 
directors or in the Bylaws of the corporation, shall have and may exercise all the powers and 
authority of the board of directors in the management of the business and affairs of the 
corporation, and may authorize the seal of the corporation to be affixed to all papers that may 
require it; but no such committee shall have the power or authority to (i) amend the 
certificate of incorporation (except that a committee may, to the extent authorized in the 
resolution or resolutions providing for the issuance of shares of stock adopted by the board of 
directors as provided in Section 151(a) of the General Corporation Law of Delaware, fix the 
designations and any of the preferences or rights of such shares relating to dividends, 
redemption, dissolution, any distribution of assets of the corporation or the conversion into, 
or the exchange of such shares for, shares of any other class or classes or any other series of 
the same or any other class or classes of stock of the corporation or fix the number of shares 
of any series of stock or authorize the increase or decrease of the shares of any series), (ii) 
adopt an agreement of merger or consolidation under Sections 251 or 252 of the General 
Corporation Law of Delaware, (iii) recommend to the stockholders the sale, lease or 
exchange of all or substantially all of the corporation's property and assets, (iv) recommend 
to the stockholders a dissolution of the corporation or a revocation of a dissolution, or (v) 
amend the Bylaws of the corporation; and, unless the board resolution establishing the 
committee, a supplemental resolution of the board of directors, the Bylaws or the certificate 
of incorporation expressly so provide, no such committee shall have the power or authority to 
declare a dividend, to authorize the issuance of stock, or to adopt a certificate of ownership 
and merger pursuant to Section 253 of the General Corporation Law of Delaware. 

4.2 COMMITTEE MINUTES 

Each committee shall keep regular minutes of its meetings and report the same to the 
board of directors when required. 

4.3 MEETINGS AND ACTION OF COMMITTEES 

Meetings and actions of committees shall be governed by, and held and taken in 
accordance with, the provisions of Article 111 of these Bylaws, Section 3.5 (place of meetings 
and meetings by telephone), Section 3.6 (regular meetings), Section 3.7 (special meetings and 
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notice), Section 3.8 (quorum), Section 3.9 (waiver of notice), and Section 3.11 (action 
without a meeting), with such changes in the context of those Bylaws as are necessary to 
substitute the committee and its members for the board of directors and its members; 
provided, however, that the time of regular meetings of committees may be determined either 
by resolution of the board of directors or by resolution of the committee, that special 
meetings of committees may also be called by resolution of the board of directors and that 
notice of special meetings of committees shall also be given to all alternate members, who 
shall have the right to attend all meetings of the committee. The board of directors may adopt 
rules for the government of any committee not inconsistent with the provisions of these 
Bylaws. 

ARTICLE V 
OFFICERS 

5.1 GENERAL MATTERS 

The officers of the corporation shall be a president, a secretary, and a chief financial 
officer. The corporation may also have, at the discretion of the board of directors, a chairman 
of the board, a chief executive officer, one or more vice presidents, one or more assistant 
secretaries, one or more assistant treasurers, and any such other officers as may be appointed 
in accordance with the provisions of Section 5.3 of these Bylaws. Any number of offices may 
be held by the same person. 

5.2 APPOINTMENT OF OFFICERS 

The officers of the corporation, except such officers as may be appointed in 
accordance with the provisions of Sections 5.3 or 5.5 of these Bylaws, shall be appointed by 
the board of directors, subject to the rights, if any, of an officer under any contract of 
employment. 

5.3 SUBORDINATE OFFICERS 

The board of directors may appoint, or empower the chief executive officer or the 
president to appoint, such other officers and agents as the business of the corporation may 
require, each of whom shall hold office for such period, have such authority, and perform 
such duties as are provided in these Bylaws or as the board of directors may from time to 
time determine. Officers appointed by the board of directors shall constitute executive 
officers of the corporation. Officers appointed by the president or chief executive officer 
shall be subordinate officers, unless otherwise specified by the board of directors. 

5.4 REMOVAL AND RESIGNATION OF OFFICERS 

Subject to the rights, if any, of an officer under any contract of employment, any 
officer may be removed, either with or without cause, by an affirmative vote of the majority 
of the board of directors at any regular or special meeting of the board or, except in the case 
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of an officer chosen by the board of directors, by any officer upon whom such power of 
removal may be conferred by the board of directors. 

Any officer may resign at any time by giving written notice to the corporation. Any 
resignation shall take effect at the date of the receipt of that notice or at any later time 
specified in that notice; and, unless otherwise specified in that notice, the acceptance of the 
resignation shall not be necessary to make it effective. Any resignation is without prejudice 
to the rights, if any, of the corporation under any contract to which the officer is a 
Party. 

5.5 VACANCIES IN OFFICES 

Any vacancy occurring in any office of the corporation shall be filled by the board of 
directors if such officer was appointed by the board of directors, or by such other person as 
appointed by the board of directors to fill such vacancy. 

5.6 CHAIRMAN OF THE BOARD 

The chairman of the board, if such an officer be elected, shall, if present, preside at 
meetings of the board of directors and exercise and perform such other powers and duties as 
may from time to time be assigned to him by the board of directors or as may be prescribed 
by these Bylaws. If there is no chief executive officer or president, then the chairman of the 
board shall also be the chief executive officer of the corporation and shall have the powers 
and duties prescribed in Section 5.7 of these Bylaws. 

5.7 CHIEF EXECUTIVE OFFICER 

Subject to such supervisory powers, if any, as may be given by the board of directors 
to the chairman of the board, if there be such an officer, the chief executive officer of the 
corporation shall, subject to the control of the board of directors, have general supervision, 
direction, and control of the business and the officers of the corporation. He shall preside at 
all meetings of the stockholders and, in the absence or nonexistence of a chairman of the 
board, at all meetings of the board of directors. He shall have the general powers and duties 
of management usually vested in the chief executive officer of a corporation and shall have 
such other powers and duties as may be prescribed by the board of directors or these Bylaws. 

5.8 PRESIDENT 

Subject to such supervisory powers, if any, as may be given by the board of directors 
to the chairman of the board or the chief executive officer, if there be such officers, the 
president shall have general supervision, direction, and control of the business and other 
officers of the corporation. He shall have the general powers and duties of management 
usually vested in the ofice of president of a corporation and shall have such other powers 
and duties as may be prescribed by the board of directors or these Bylaws. 

5.9 VICE PRESIDENTS 
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In the absence or disability of the chief executive officer and president, the vice 
presidents, if any, in order of their rank as fixed by the board of directors or, if not ranked, a 
vice president designated by the board of directors, shall perform all the duties of the 
president and when so acting shall have all the powers of, and be subject to all the restrictions 
upon, the president and chief executive officer. The vice presidents shall have such other 
powers and perform such other duties as from time to time may be prescribed for them 
respectively by the board of directors, these Bylaws, the president, chief executive officer or 
the chairman of the board. 

5.10 SECRETARY 

The secretary shall keep or cause to be kept, at the principal executive office of the 
corporation or such other place as the board of directors may direct, a book of minutes of all 
meetings and actions of directors, committees of directors, and stockholders. The minutes 
shall show the time and place of each meeting, whether regular or special (and, if special, 
how authorized and the notice given), the names of those present at directors' meetings or 
committee meetings, the number of shares present or represented at stockholders' meetings, 
and the proceedings thereof. 

The secretary shall keep, or cause to be kept, at the principal executive office of the 
corporation or at the office of the corporation's transfer agent or registrar, as determined by 
resolution of the board of directors, a share register, or a duplicate share register, showing the 
names of all stockholders and their addresses, the number and classes of shares held by each, 
the number and date of certificates evidencing such shares, and the number and date of 
cancellation of every certificate surrendered for cancellation. 

The secretary shall give, or cause to be given, notice of all meetings of the 
stockholders and of the board of directors required to be given by law or by these Bylaws. 
He shall keep the seal of the corporation, if one be adopted, in safe custody and shall have 
such other powers and perform such other duties as may be prescribed by the board of 
directors or by these Bylaws. 

5.1 1 CHIEF FINANCIAL OFFICER 

The chief financial oficer shall keep and maintain, or cause to be kept and 
maintained, adequate and correct books and records of accounts of the properties and 
business transactions of the corporation, including accounts of its assets, liabilities, receipts, 
disbursements, gains, losses, capital retained earnings, and shares. The books of account 
shall at all reasonable times be open to inspection by any director. 

The chief financial officer shall deposit all moneys and other valuables in the name 
and to the credit of the corporation with such depositories as may be designated by the board 
of directors. He shall disburse the funds of the corporation as may be ordered by the board of 
directors, shall render to the chief executive officer, president and directors, whenever they 
request it, an account of all his transactions as chief financial officer and of the financial 

SMI Bylaws 21/29 November 10,2004 



condition of the corporation, and shall have other powers and perform such other duties as 
may be prescribed by the board of directors or the Bylaws. 

5.12 REPRESENTATION OF SHARES OF OTHER CORPORATIONS 

The chairman of the board, any executive officer of this corporation, or any other 
person designated by the board of directors, shall be authorized to vote, represent, and 
exercise on behalf of this corporation all rights incident to any and all shares of any other 
corporation or corporations standing in the name of this corporation. The authority granted 
herein may be exercised either by such person directly or by any other person authorized to 
do so by proxy or power of attorney duly executed by such person having the authority. 

5.13 AUTHORITY AND DUTIES OF OFFICERS 

In addition to the foregoing authority and duties, all officers of the corporation shall 
respectively have such authority and perform such duties in the management of the business 
of the corporation as may be designated from time to time by the board of directors or the 
stockholders. 

ARTICLE VI 
INDEMNITY 

6.1 THIRD PARTY ACTIONS 

The corporation shall indemnify any person who was or is a party or is threatened to 
be made a party to any threatened, pending, or completed action, suit or proceeding, whether 
civil, criminal, administrative or investigative (other than an action by or in the right of the 
corporation) by reason of the fact that he is or was a director or officer of the corporation, or 
that such director or officer is or was serving at the request of the corporation as a director, 
officer, employee or agent of another corporation, partnership, joint venture trust or other 
enterprise (collectively "Agent"), against expenses (including attorneys' fees), judgments, 
fines and amounts paid in settlement (if such settlement is approved in advance by the 
Company, which approval shall not be unreasonably withheld) actually and reasonably 
incurred by him in connection with such action, suit or proceeding if he acted in good faith 
and in a manner he reasonably believed to be in or not opposed to the best interests of the 
corporation, and, with respect to any criminal action or proceeding, had no reasonable cause 
to believe his conduct was unlawful. The termination of any action, suit or proceeding by 
judgment, order, settlement, conviction, or upon a plea of nolo contendere or its equivalent, 
shall not, of itself, create a presumption that the person did not act in good faith and in a 
manner which he reasonably believed to be in or not opposed to the best interest of the 
corporation, and, with respect to any criminal action or proceeding, had reasonable cause to 
believe that his conduct was unlawful. 

6.2 ACTIONS BY OR INTHE RIGHT OF THE CORPORATION 
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The corporation shall indemnifL any person who was or is a party or is threatened to 
be made a party to any threatened, pending or completed action or suit by or in the right of 
the corporation to procure a judgment in its favor by reason of the fact that he is or was an 
Agent (as defined in Section 6.1) against expenses (including attorneys' fees) actually and 
reasonably incurred by him in connection with the defense or settlement of such action or 
suit if he acted in good faith and in manner he reasonably believed to be in or not opposed to 
the best interests of the corporation and except that no indemnification shall be made in 
respect of any claim, issue or matter as to which such person shall have been adjudged to be 
liable to the corporation unless and only to the extent that the Delaware Court of Chancery or 
the court in which such action or suit was brought shall determine upon application that, 
despite the adjudication of liability but in view of all the circumstances of the case, such 
person is fairly and reasonably entitled to indemnity for such expenses which the Delaware 
Court of Chancery or such other court shall deem proper. 

6.3 SUCCESSFUL DEFENSE 

To the extent that an Agent of the corporation has been successful on the merits or 
otherwise in defense of any action, suit or proceeding referred to in ~ections'6.1 and 6.2, or in 
defense of any claim, issue or matter therein, he shall be indemnified against expenses 
(including attorneys' fees) actually and reasonably incurred by him in connection therewith. 

6.4 DETERMINATION OF CONDUCT 

Any indemnification under Sections 6.1 and 6.2 (unless ordered by a court) shall be 
made by the corporation only as authorized in the specific case upon a determination that the 
indemnification of the Agent is proper in the circumstances because he has met the 
applicable standard of conduct set forth in Sections 6.1 and 6.2. Such determination shall be 
made ( I )  by the board of directors or the executive committee by a majority vote of a quorum 
consisting of directors who were not parties to such action, suit or proceeding or (2) or if such 
quorum is not obtainable or, even if obtainable, a quorum of disinterested directors so directs, 
by independent legal counsel in a written opinion, or (3) by the stockholders. 

6.5 PAYMENT OF EXPENSES IN ADVANCE 

Expenses incurred in defending a civil or criminal action, suit or proceeding shall be 
paid by the corporation in advance of the final disposition of such action, suit or proceeding 
upon receipt of an undertaking by or on behalf of the director, officer, employee or agent to 
repay such amount if it shall ultimately be determined that he is not entitled to be 
indemnified by the corporation as authorized in this Article VI. 

6.6 INDEMNITY NOT EXCLUSIVE 

The indemnification and advancement of expenses provided or granted pursuant to 
the other sections of this Article VI shall not be deemed exclusive of any other rights to 
which those seeking indemnification or advancement of expenses may be entitled under any 
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Bylaw, agreement, vote of stockholders or disinterested directors or otherwise, both as to 
action in his official capacity and as to action in another capacity while holding such office. 

6.7 INSURANCE INDEMNIFICATION 

The corporation shall have the power to purchase and maintain on behalf any person 
who is or was an Agent of the corporation, or is or was serving at the request of the 
corporation, as a director, oficer, employee or agent of another corporation, partnership, 
joint venture, trust or other enterprise against any liability asserted against him and incurred 
by him in any such capacity, or arising out of his status as such, whether or not the 
corporation would have the power to indemniQ him against such liability under the 
provisions of this Article VI. 

6.8 THE CORPORATION 

For purposes of this Article VI, references to "the corporation" shall include, in 
addition to the resulting corporation, any constituent corporation (including any constituent 
of a constituent) absorbed in a consolidation or merger which, if its separate existence had 
continued, would have had power and authority to indemnify its directors and officers, so 
that any person who is or was a director or Agent of such constituent corporation, or is or was 
serving at the request of such constituent corporation as a director, officer, employee or 
agent of another corporation, partnership, joint venture, trust or other enterprise, shall stand 
in the same position under and subject to the provisions of this Article VI (including, without 
limitation the provisions of Section 6.4) with respect to the resulting or surviving corporation 
as he would have with respect to such constituent corporation if its separate existence had 
continued. 

6.9 EMPLOYEE BENEFIT PLANS 

For purposes of this Article VI, references to "other enterprises" shall include 
employee benefit plans; references to "fines" shall include any excise taxes assessed on a 
person with respect to an employee benefit plan; and references to "serving at the request of 
the corporation" shall include any service as a director, officer, employee or agent of the 
corporation which imposes duties on, or involves services by, such director, officer, 
employee, or agent with respect to an employee benefit plan, its participants, or beneficiaries; 
and a person who acted in good faith and in a manner he reasonably believed to be in the 
interest of the participants and beneficiaries of an employee benefit plan shall be deemed to 
have acted in a manner "not opposed to the best interests of the corporation" as referred to in 
this Article VI. 

6.10 RVDEMNITY FUND 

Upon resolution passed by the board, the corporation may establish a trust or other 
designated account, grant a security interest or use other means (including, without 
limitation, a letter of credit), to ensure the payment of certain of its obligations arising under 
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this Article VI andlor agreements which may be entered into between the company and its 
officers and directors from time to time. 

6.11 INDEMNIFICATION OF OTHER PERSONS 

The provisions of this Article VI shall not be deemed to preclude the indemnification 
of any person who is not an agent (as defined in Section 6.1), but whom the corporation has 
the power or obligation to indemnify under the provisions of the General Corporation Law of 
the State of Delaware or other-wise. The corporation may, in its sole discretion, indemnify 
an employee, trustee or other agent as permitted by the General Corporation Law of the State 
of Delaware. The corporation shall indemnify an employee, trustee or other agent where 
required by law. 

6.12 SAVINGS CLAUSE 

If this article or any portion thereof shall be invalidated on any ground by any court of 
competent jurisdiction, then the corporation shall nevertheless indemnify each agent against 
expenses (including attorney's fees), judgments, fines and amounts paid in settlement with 
respect to any action, suit, proceeding or investigation, whether civil, criminal or 
administrative, and whether internal or external, including a grand jury proceeding and an 
action or suit brought by or in the right of the corporation, to the full extent permitted by any 
applicable portion of this Article that shall not have been invalidated, or by any other 
applicable law. 

6.13 CONTINUATION OF INDEMNIFICATION AND 
ADVANCEMENT OF EXPENSES 

The indemnification and advancement of expenses provided by, or granted pursuant 
to, this Article VI shall, unless otherwise provided when authorized or ratified, continue as to 
a person who has ceased to be a director, officer, employee or agent and shall inure to the 
benefit of the heirs, executors and administrators of such a person. 

ARTICLE VII 
RECORDS AND REPORTS 

7.1 MAINTENANCE AND INSPECTION OF RECORDS 

The corporation shall, either at its principal executive ofice or at such place or places 
as designated by the board of directors, keep a record of its stockholders listing their names 
and addresses and the number of class of shares held by each stockholder, a copy of these 
Bylaws as amended to date, accounting books, and other records. 

Any stockholder of record, in person or by attorney or other agent, shall, upon written 
demand under oath stating the purpose thereof, have the right during the usual hours for 
business to inspect for any proper purpose the corporation's stock ledger, a list of its 
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stockholders, and its other books and records and to make copies or extracts therefrom. A 
proper purpose shall mean a purpose reasonably related to such person's interest as a 
stockholder. In every instance where an attorney or other agent is the person who seeks the 
right to inspection, the demand under oath shall be accompanied by a power of attorney or 
such other writing that authorizes the attorney or other agent to so act on behalf of the 
stockholder. The demand under oath shall be directed to the corporation at its registered 
office in Delaware or at its principal place of business. 

7.2 INSPECTION BY DIRECTORS 

Any director shall have the right to examine the corporation's stock ledger, a list of its 
stockholders, and its other books and records for a purpose reasonably related to his position 
as a director. The Court of Chancery is hereby vested with the exclusive jurisdiction to 
determine whether a director is entitled to the inspection sought. The court may summarily 
order the corporation to permit the director to inspect any and all books and records, the 
stock ledger, and the stock list and to make copies or extracts therefrom. The Court may, in 
its discretion, prescribe any limitations or conditions with reference to the inspection, or 
award such other and further relief as the Court may deem just and proper. 

7.3 ANNUAL STATEMENT TO STOCKHOLDERS 

The board of directors shall present at each annual meeting, and at any special 
meeting of the stockholders when called for by vote of the stockholders, a full and clear 
statement ofthe business and condition of the corporation. 

ARTICLE VTII 
GENERAL MATTERS 

8.1 CHECKS 

From time to time, the board of directors shall determine by resolution which person 
or persons may sign or endorse all checks, drafts, other orders for payment of money, notes 
or other evidences of indebtedness that are issued in the name of or payable to the 
corporation, and only the persons so authorized shall sign or endorse those instruments. 

8.2 EXECUTION OF CORPORATE CONTRACTS AND INSTRUMENTS 

The board of directors, except as otherwise provided in these Bylaws, may authorize 
any officer or officers, or agent or agents, to enter into any contract or execute any instrument 
in the name of and on behalf of the corporation; such authority may be general or confined to 
specific instances. Unless so authorized or ratified by the board of directors or within the 
agency power of an officer, no officer, agent or employee shall have any power or authority 
to bind the corporation by any contract or engagement or to pledge its credit or to render it 
liable for any purpose or for any amount. 
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8.3 STOCK CERTIFICATES; PARTLY PAID SHARES 

The shares of a corporation shall be represented by certificates, provided that the 
board of directors of the corporation may provide by resolution or resolutions that some or 
all of any or all classes or series of its stock shall be uncertified shares. Any such resolution 
shall not apply to shares represented by a certificate until such certificate is surrendered to 
the corporation. Notwithstanding the adoption of such a resolution by the board of directors, 
every holder of stock represented by certificates and upon request every holder of 
uncertificated shares shall be entitled to have a certificate signed by, or in the name of the 
corporation by the chairman of or vice-chairman of the board of directors, or the secretary or 
an assistant secretary of such corporation representing the number of shares registered in 
certificate form. Any or all of the signatures on the certificate may be a facsimile. In case 
any officer, transfer agent or registrar who has signed or whose facsimile signature has been 
placed upon a certificate has ceased to be such officer, transfer agent or registrar before such 
certificate is issued, it may be issued by the corporation with the same effect as if he were 
such officer, transfer agent or registrar at the date of issue. 

The corporation may issue the whole or any part of its shares as partly paid and 
subject to call for the remainder of the consideration to be paid therefor. Upon the face or 
back of each stock certificate issued to represent any such partly paid shares, upon the books 
and records of the corporation in the case or uncertificated partly paid shares, the total 
amount of the consideration to be paid therefor and the amount paid thereon shall be stated. 
Upon the declaration of any dividend on fhlly paid shares, the corporation shall declare a 
dividend upon partly paid shares of the same class, but only upon the basis of the percentage 
of the consideration actually paid thereon. 

8.4 SPECIAL DESIGNATION ON CERTIFICATES 

If the corporation is authorized to issue more than one class of stock or more than one 
series of any class, then the powers, the designations, the preferences, and the 
relative,participating, optional or other special rights of each class of stock or series thereof 
and the qualifications, limitations or restrictions of such preferences and/or rights shall be set 
forth in full or summarized on the face or back of the certificate that the corporation shall 
issue to represent such class or series of stock; provided, however, that, except as otherwise 
provided in Section 202 ofthe General Corporation Law or Delaware, in lieu of the foregoing 
requirements there may be set forth on the face or back of the certificate that the corporation 
shall issue to represent such class or series of stock a statement that the corporation will 
furnish without charge to each stockholder who so requests the powers, the designations, the 
preferences, and the relative, participating, optional or other special rights of each class of 
stock or series thereof and the qualifications, limitations or restrictions of such preferences 
andlor rights. 

8.5 . LOST CERTIFICATES 

Except as provided in this Section 8.5, no new certificates for shares shall be issued to 
replace a previously issued certificate unless the latter is surrendered to the corporation and 
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canceled at the same time. The corporation may issue a new certificate of stock or 
uncertificated shares in the place of any certificate theretofore issued by it, alleged to have 
been lost, stolen or destroyed, and the corporation may require the owner of the lost, stolen or 
destroyed certificate, or his legal representative, to give the corporation a bond sufficient to 
indemnifi it against any claim that may be made against it on account of the alleged loss, 
theft or destruction of any such certificate or the issuance of such new certificate or 
uncertificated shares. 

8.6 CONSTRUCTION; DEFINITIONS 

Unless the context requires otherwise, the general provisions, rules of construction, 
and definitions in the General Corporation Law of Delaware shall govern the construction of 
these Bylaws. Without limiting the generality of this provision, the singular number includes 
the plural, the plural number includes the singular, and the term "person" includes both a 
corporation and a natural person. 

8.7 DIVIDENDS 

The directors of the corporation, subject to any restrictions contained in (i) the 
General Corporation Law of Delaware or (ii) the certificate of incorporation, may declare and 
pay dividends upon the shares of its capital stock. Dividends may be paid in cash, in 
property, or in shares of the corporation's capital stock. 

The directors of the corporation may set apart out of any of the funds of the 
corporation available for dividends a reserve or reserves for any proper purpose and may 
abolish any such reserve. Such purposes shall include but not be limited to equalizing 
dividends, repairing or maintaining any property of the corporation, and meeting 
contingencies. 

8.8 FISCAL YEAR 

The fiscal year of the corporation shall be fixed by resolution of the board of directors 
and may be changed by the board of directors. 

8.9 SEAL 

The corporation may adopt a corporate seal, which may be altered at pleasure, and 
may use the same by causing it or a facsimile thereof, to be impressed or affixed or in any 
other manner reproduced. 

8.10 TRANSFER OF STOCK 

Upon surrender to the corporation or the transfer agent of the corporation of a 
certificate for shares duly endorsed or accompanied by proper evidence of succession, 
assignation or authority to transfer, it shall be the duty of the corporation to issue a new 
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certificate to the person entitled thereto, cancel the old certificate, and record the transaction 
in its books. 

8.1 1 STOCK TRANSFER AGREEMENTS 

The corporation shall have power to enter into and perform any agreement with any 
number of stockholders of any one or more classes of stock of the corporation to restrict the 
transfer of shares of stock of the corporation of any one or more classes owned by such 
stockholders in any manner not prohibited by the General Corporation Law of Delaware. 

8.12 REGISTERED STOCKHOLDERS 

The corporation shall be entitled to recognize the exclusive right of a person 
registered on its books as the owner of shares to receive dividends and to vote as such owner, 
shall be entitled to hold liable for calls and assessments the person registered on its hooks as 
the owner of shares, and shall not be bound to recognize any equitable or other claim to or 
interest in such share or shares on the part of another person, whether or not it shall have 
express or other notice thereof, except as otherwise provided by the laws of Delaware. 

8.13 NOTICES 

Except as otherwise specifically provided herein or required by law, all notices 
required to be given to any stockholder, director, officer, employee or agent shall be in 
writing and may in every instance be effectively given by hand delivery, by mail, postage 
paid, or by facsimile transmission. Any such notice shall be addressed to such stockholder, 
director, officer, employee or agent at his last known address as it appears on the books of the 
corporation. The time when such notice shall be deemed received, if hand delivered, or 
dispatched, if sent by mail or facsimile, transmission, shall be the time of the giving of the 
notice. 

ARTICLE IX 
AMENDMENTS 

Any of these Bylaws may be altered, amended or repealed by the afirmative vote of a 
majority of the board of directors or, with respect to Bylaw amendments placed before the 
stockholders for approval and except as otherwise provided herein or required by law, by the 
affirmative vote of the holders of seventy-five percent of the shares of the corporation's stock 
entitled to vote in the election of directors, voting as one class. 
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United States Worldwide 

Sun's full board of directors is elected annually 
* The majority of Sun's board members are independent 

In addition to the Chairman of the Board, Sun has an independent Presiding 
Director, James Barksdale. 
Sun's board of directors and each of its committees have the authority to retain 
outside advisors 

Scott G. McNealy 
Chairman of the Board of Directors and Chief Executive Officer, Sun 
Microsystems, Inc. 
Director since 1982 
Mr. McNealy is a Founder of Sun and has served as Chairman of the Board of Directors 
and Chief Executive Officer since April 2004, as Chairman of the Board of Directors, 
President and Chief Executive Officer from July 2002 to April 2004, as Chairman of the 
Board of Directors and Chief Executive Officer from April 1999 to June 2002, as 
Chairman of the Board of Directors, President and Chief Executive Officer from 
December 1984 to April 1999, as President and Chief Operating Officer from February 
1984 to December 1984 and as Vice President of Operations from February 1982 to 
February 1984. 

- - ----" -- 
)) Contact Sun's Board Of i James L. Barksdale 
Directors President and Chief Executive Officer, Barksdale Management Corporation 

Director since 1999 
Mr. Barksdale has been President and Chief Executive Officer of Barksdale 
Management Corporation, an investment management company, since April 1999. He 
has been Chairman of The Barksdale Group, LLC, a venture capital firm, since April 
1999. Mr. Barksdale served as President and Chief Executive Officer of Netscape 
Communications Corporation, an Internet company, from January 1995 until March 
1999, when Netscape was acquired by America Online, Inc. He is also a director of Time 
Warner Inc. and Federal Express Corporation. 

Stephen M. Bennett 
President and Chief Executive Officer, Intuit Inc. 
Director since 2004 
Mr. Bennett has been President and Chief Executive Officer of Intuit lnc. and a member 
of IntuitlIs Board of Directors since Januay 2000. Prior to joining Intuit, a financial 
management software company, Mr. Bennett spent 23 years with General Electric 
Corporation. From December 1999 to January 2000, Mr. Bennett was an Executive Vice 
President and a member of the board of directors of GE Capital, the financial services 
subsidiary of General Electric Corporation. From July 1999 to November 1999 he was 
President and Chief Executive Officer of GE Capital e-Business, and he was President 
and Chief Executive Officer of GE Capital Vendor Financial Services from April 1996 
through June 1999. 

L. John Doerr 
General Partner, Kleiner Perkins Caufield & Byers 
Director since 1982 
Mr. Doerr has served as a General Partner of Kleiner Perkins Caufield & Byers, a 
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venture capital firm, since August 1980. He is also a director of Amazon.com, Inc., 
drugstore.com, inc., Google Inc., Homestore.com, Inc., Intuit Inc. and palmone, Inc. 

Robert J. Fisher 
Chairman of the Board of Directors, The Gap, Inc. 
Director since 1995 
Mr. Fisher has served as Chairman of the Board of Directors of The Gap, Inc., a clothing 
retailer, since May 2004. Previously, he had been a member of The GapC.s board from 
November 1990 to May 2004. From April 1997 to November 1999, he served as 
President, Gap Division, The Gap, Inc. 

Michael E. Lehman 
Former Executive Vice President, Corporate Resources and Chief Financial 
Officer, Sun Microsystems, Inc. 
Director since 2002 
Mr. Lehman served as Executive Vice President of Sun from July 2002 until his 
resignation from employment in September 2002. Since that time, he has served as a 
self-employed business consultant. From July 2000 to July 2002, he served as Executive 
Vice President, Corporate Resources and Chief Financial Officer of Sun, and from 
January 1998 to July 2000, as Vice President, Corporate Resources and Chief Financial 
Officer of the Company. He is also a director of Echelon Corporation, MGlC Investment 
Corporation and NetlQ Corporation. 

M. Kenneth Oshman 
Director since 1988 
Chairman of the Board of Directors and Chief Executive Officer, Echelon 
Corporation 
Mr. Oshman has served as Chairman of the Board of Directors since September 1989 
and Chief Executive Officer since December 1988 of Echelon Corporation, a provider of 
networking services for everyday devices. He served as President of Echelon from 
December 1988 to September 2001. He is also a director of Knight-Ridder, Inc. 

Naomi 0.Seligman 
Senior Partner, Ostriker von Simson, Inc. 
Director since 1999 
Ms. Seligman has served as Senior Partner of Ostriker von Simson, Inc., an IT strategy 
exchange since June 1999. From 1977 to June 1999, Ms. Seligman was Co-Founder 
and Senior Partner of Research Board, Inc., an information technology research group. 
She is also a director of Akamai Technologies, Inc. and The Dun & Bradstreet 
Corporation. 

Lynn E. Turner 
Managing Director of Research Glass Lewis 81Co. LLC 
Director since 2002 
Mr. Turner has been the Managing Director of Research of Glass Lewis 8 Co. LLC, an 
independent research firm, since July 2003. He also has served as a Managing Director 
and Senior Advisor of Kroll Zolfo Cooper LLC, a financial consulting services company, 
since July 2003. From August 2001 to June 2004, Mr. Turner was a Professor of 
Accounting and Director of the Center for Quality Financial Reporting at Colorado State 
University. From July 1998 to August 2001, he served as the Chief Accountant of the 
United States Securities and Exchange Commission. 
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Corporate Governance 
~ o a r d  of Directors 

Corporate Governance Board Committees and Charters 
,) Corporate Governance 

Guidelines The Board has an Audit Committee, a Leadership Development and Compensation 
), Standards of Business Committee and a Corporate Governance and Nominating Committee. 

Conduct 
)t Board of Directors 
> Board Committees and 

Charters 
D Certificate of 

incorporation and Bylaws 
D Business Conduct Office 
j) Disclosure Committee 
>) Employee Stock Trading 

Policies and Procedures 
,> Executive Compensation 

and Stock Options 
s Internal Audit 
)) Investor Relations 
), Learning Initiatives 
)> Qualified Legal 

Compliance Committee 

View the charter of the Audit Committee)) 
View the charter of the Leadership Development and Compensation Committee 
View the charter of the Corporate Governance and Nominating Committee 
View the Corporate Governance and Nominating Committee Policies and 
Procedures for Director Candidates 

Audit Committee 

The Audit Committee is comprised of independent directors and meets on a regular 
basis. The Audit Committee oversees internal controls and disclosure controls and 
procedures for financial reporting. In addition, the Audit Committee is responsible for the 
appointment, compensation and oversight of the work of Sun's external auditors. The 
Audit Committee's "financial expert" (as determined in accordance with Securities and 
Exchange Commission rules) is currently Lynn Turner, former chief accountant of the 
U.S. Securities and Exchange Commission. 

- -- - * -- ----- - 
)) Contact Sun's Board of / Leadership Development and Compensation Committee 

I Directors I 

The Leadership Development and Compensation Committee (LDCC) is comprised of 
independent directors who meet on a regular basis to review executive compensation 
plans, policies and programs, equity and certain other benefit plans, and leadership 
development policies, plans and practices. The LDCC is also involved in Sun's 
management succession planning. 

Corporate Governance 8 Nominating Committee 

The Corporate Governance and Nominating Committee (CGNC) is comprised of 
independent directors and its purpose is to ensure that Sun's Board of Directors is 
properly constituted to meet its fiduciary obligation to stockholders and Sun and that Sun 
has and follows appropriate governance standards. The CGNC identifies, reviews and 
approves nominees for service on Sun's board of directors and reviews and makes 
recommendations on Sun's corporate governance guidelines. 

The membership of each committee is set forth in the following table: 

Director IndependentAudit Leadership Corporate 
Committee Development and Governance and 

Compensation Nominating 
Committee Committee 

Scott G. McNealy 

James L. Barksdale x Chair 
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Stephen M. Bennett x X 

L. John Doerr x Chair 

Robert J. Fisher x x 

Michael E. Lehman See below 

M. Kenneth Oshman x 

Naomi 0. Seligman x x 

Lynn E. Turner x Chair 

Director Independence 

The definition of director independence varies among different rules and regulations. 
Sun generally defines director independence using the Nasdaq definition. Because the 
criteria for independence under the Sarbanes-Oxley Act varies from the Nasdaq 
definition, some board members considered independent under Nasdaq may not be 
classified as independent under the Sarbanes-Oxley Act and vice versa. 

Currently, Michael E. Lehman's independence status is affected by criteria differences 
between the Nasdaq rules and the Sarbanes Oxley Act. Mr. Lehman was employed by 
Sun as an executive officer within the last three years. While Mr. Lehman is independent 
using the Sarbanes-Oxley definition, he will be considered independent under the 
Nasdaq definition as of 911 7105. 

Scott G. McNealy is not considered independent under any applicable definition, 
because he is currently an executive officer of Sun. 
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claims that Apple's OS 9 and OS X operating systems violate that same patent. The case is pending in the United 
States District Court for the Eastern District of Texas. We have filed a response denying liability and stating various 
affirmative defenses, and we intend to present a vigorous defense. 

On April 1, 2004, Sun and Microsoft Corporation (Microsoft) entered into several agreements including an agreement 
to settle all pending litigation between the two companies. Pursuant to the settlement agreement, Sun agreed to dismiss 
its litigation against Microsoft with prejudice and agreed to not initiate further steps to participate in the proceedings 
pending against Microsoft instituted by the Commission of the European Communities, and each party entered into a 
release of claims with respect to such matters. Microsoft agreed to pay to Sun the amount of $700 million under this 
settlement agreement. 

Pursuant to a patent covenant and stand-still agreement, the parties agreed not to sue each other for past damages for 
patent infringement with respect to the other party's products and technologies (the Covenant Not to Sue for Damages). 
Each year until 2014, Microsoft has the option of extending the Covenant Not to Sue for Damages to apply to the 
preceding year in exchange for an annual extension payment, so long as Microsoft has made all previous annual 
extension payments and so long as Microsoft has not sued Sun or authorized licensees of its commercial products for 
patent infringement prior to such time. At the end of the ten-year term, if Microsoft has made all such payments and 
not brought any such suits, then each party will automatically grant to the other party irrevocable, non-exclusive, 
perpetual licenses under all of its patents and patent applications existing at the end of such period in order to allow 
such other party to continue to commercialize its products shipping at the end of such period and any related successor 
products. In addition, the parties agreed, for a period of six months, not to bring any patent infringement suit (including 
a suit for injunctive relief) against the other party or authorized licensees of its commercial products relating to such 
other party's products. Microsoft also agreed to pay to Sun the amount of $900 million under this patent covenant and 
standstill agreement. 

Pursuant to a technical collaboration agreement, each party agreed to provide the other party with access to aspects of 
its desktop and server-based technology for use in developing interoperable server products. Microsoft also agreed to 
pay to Sun the amount of $350 million as a prepaid nonrefundable royalty under this technical collaboration agreement. 

ITEM 4. SUBMISSION OF MATTERS TO A VOTE OF SECURITY HOLDERS 

No matters were submitted to a vote of stockholders of Sun during the fourth quarter of fiscal 2004. 

EXECUTIVE OFFICERS OF THE REGISTRANT 

The following sets forth certain information regarding our Executive Officers as of September 7,2004. 

Name- Age- Position 

Scott G. McNealy . . . . . . . . . . . . . . . . . . . . .  49 Chairman of the Board of Directors and Chief Executive 
Officer 

Jonathan I. Schwartz . . . . . . . . . . . . . . . . . . .  38 President and Chief Operating Officer 
Crawford W. Beveridge . . . . . . . . . . . . . . . .  58 Executive Vice President, People and Places, and Chief Human 

Resources Officer 
Robyn M. Denholm . . . . . . . . . . . . . . . . . . .  40 Vice President and Corporate Controller 
Michael A. Dillon . . . . . . . . . . . . . . . . . . . . .  45 Senior Vice President, General Counsel and Secretary 
Stephen T. McGowan . . . . . . . . . . . . . . . . . .  56 Chief Financial Officer and Executive Vice President, 

Corporate Resources 
Gregory M. Papadopoulos . . . . . . . . . . . . . .  46 Executive Vice President and Chief Technology Officer 

Mr. McNealy is a Founder of Sun and has served as Chairman of the Board of Directors and Chief Executive Officer 
since April 2004, as Chairman of the Board of Directors, President and Chief Executive Officer from June 2002 to 
April 2004, as Chairman of the Board of Directors and Chief Executive Officer from April 1999 to June 2002, as 
Chairman of the Board of Directors, President and Chief Executive Officer from December 1984 to April 1999, as 
President and Chief Operating Officer from February 1984 to December 1984 and as Vice President of Operations 




