Office for Civil Rights, Education

(b) Action taken under section 305 of
the Act is subject to judicial review as
provided by section 306 of the Act.

(Authority: 42 U.S.C. 6104-6105)

§110.37 Procedure for disbursal of
funds to an alternate recipient.

(a) If the Secretary withholds funds
from a recipient under these regula-
tions, the Secretary may disburse the
funds withheld directly to an alternate
recipient: any public or nonprofit pri-
vate organization or agency, or State
or political subdivision of the State.

(b) The Secretary requires any alter-
nate recipient to demonstrate—

(1) The ability to comply with the
Act and these regulations; and

(2) The ability to achieve the goals of
the Federal statute authorizing the
Federal financial assistance.

(Authority: 42 U.S.C. 6104)

[568 FR 40197, July 27, 1993, as amended at 65
FR 68057, Nov. 13, 2000]

§110.38 Remedial action by recipients.

If ED finds that a recipient has dis-
criminated on the basis of age, the re-
cipient shall take any remedial action
that ED may require to overcome the
effects of the discrimination. If an-
other recipient exercises control over
the recipient that has discriminated or
if the entity that has discriminated is
a subrecipient, both recipients or re-
cipient and subrecipient may be re-
quired to take remedial action.

(Authority: 42 U.S.C. 6103)
§110.39 Exhaustion of administrative
remedies.

(a) A complainant may file a civil ac-
tion following the exhaustion of admin-
istrative remedies under the Act. Ad-

§110.39

ministrative remedies are exhausted
if—

(1) One hundred eighty days have
elapsed since the complainant filed the
complaint with ED, and ED has made
no finding with regard to the com-
plaint; or

(2) ED issues any finding in favor of
the recipient.

(b) If ED fails to make a finding with-
in 180 days or issues a finding in favor
of the recipient, ED promptly—

(1) Advises the complainant of this
fact;

(2) Advises the complainant of his or
her right to bring a civil action for in-
junctive relief; and

(3) Informs the complainant—

(i) That a civil action can be brought
only in a United States district court
for the district in which the recipient
is found or transacts business;

(ii) That a complainant prevailing in
a civil action has the right to be
awarded the costs of the action, includ-
ing reasonable attorney’s fees, but that
these costs must be demanded in the
complaint filed with the court;

(iii) That before commencing the ac-
tion, the complainant shall give 30
days notice by registered mail to the
Secretary, the Secretary of Health and
Human Services, the Attorney General
of the United States, and the recipient;

(iv) That the notice shall state the
alleged violation of the Act, the relief
requested, the court in which the ac-
tion will be brought, and whether or
not attorney’s fees are demanded in the
event the complainant prevails; and

(v) That the complainant may not
bring an action if the same alleged vio-
lation of the Act by the same recipient
is the subject of a pending action in
any court of the United States.

(Authority: 42 U.S.C. 6104)
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