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(e) The date of service of a motion is 
determined by the standards for deter-
mining a filing date in § 81.12(d). 

(Authority: 20 U.S.C. 1221e–3, 1234(f)(1), and 
3474(a)) 

[54 FR 19512, May 5, 1989, as amended at 57 
FR 56795, Nov. 30, 1992]

§ 81.12 Filing requirements. 

(a) Any written submission to an 
ALJ or the OALJ under this part must 
be filed by hand-delivery, by mail, or 
by facsimile transmission. The Sec-
retary discourages the use of facsimile 
transmission for documents longer 
than five pages. 

(b) If a party files a brief or other 
document with an ALJ or the OALJ, 
the party shall serve a copy of the filed 
material on the other party on the fil-
ing date by hand-delivery or by mail. If 
agreed upon by the parties, service of a 
document may be made upon the other 
party by facsimile transmission. 

(c) Any written submission to an ALJ 
or the OALJ must be accompanied by a 
statement certifying the date that the 
filed material was filed and served on 
the other party. 

(d)(1) The filing date for a written 
submission to an ALJ or the OALJ is 
the date the document is— 

(i) Hand-delivered; 
(ii) Mailed; or 
(iii) Sent by facsimile transmission. 
(2) If a scheduled filing date falls on 

a Saturday, Sunday, or Federal holi-
day, the filing deadline is the next 
business day. 

(e) A party filing by facsimile trans-
mission is responsible for confirming 
that a complete and legible copy of the 
document was received by the Depart-
ment. 

(f) If a document is filed by facsimile 
transmission, a follow-up hard copy 
must be filed by hand-delivery or by 
mail within a reasonable period of 
time. 

(Authority: 20 U.S.C. 1221e–3, 1234(f)(1), and 
3474(a)) 

[54 FR 19512, May 5, 1989, as amended at 57 
FR 56795, Nov. 30, 1992]

§ 81.13 Mediation. 
(a) Voluntary mediation is available 

for proceedings that are pending before 
the OALJ. 

(b) A mediator must be independent 
of, and agreed to by, the parties to the 
case. 

(c) A party may request mediation by 
filing a motion with the ALJ assigned 
to the case. The OALJ arranges for a 
mediator if the parties to the case 
agree to mediation. 

(d) A party may terminate mediation 
at any time. Mediation is limited to 120 
days unless the mediator informs the 
ALJ that— 

(1) The parties are likely to resolve 
some or all of the dispute; and 

(2) An extension of time will facili-
tate an agreement. 

(e) The ALJ stays the proceedings 
during mediation. 

(f)(1) Evidence of conduct or state-
ments made during mediation is not 
admissible in any proceeding under 
this part. However, evidence that is 
otherwise discoverable may not be ex-
cluded merely because it was presented 
during mediation. 

(2) A mediator may not disclose, in 
any proceeding under this part, infor-
mation acquired as a part of his or her 
official mediation duties that relates 
to any fact in issue in the case or any 
matter relevant to the merits of the 
case. 

(Authority: 20 U.S.C. 1221e–3, 1234 (f)(1) and 
(h), and 3474(a))

§ 81.14 Settlement negotiations. 
(a) If the parties to a case file a joint 

motion requesting a stay of the pro-
ceedings for settlement negotiations, 
or for approval of a settlement agree-
ment, the ALJ may grant a stay of the 
proceedings upon a finding of good 
cause. 

(b) Evidence of conduct or state-
ments made during settlement negotia-
tions is not admissible in any pro-
ceeding under this part. However, evi-
dence that is otherwise discoverable 
may not be excluded merely because it 
was presented during settlement nego-
tiations. 

(c) The parties may not disclose the 
contents of settlement negotiations to 

VerDate Aug<1,>2002 12:56 Aug 02, 2002 Jkt 197126 PO 00000 Frm 00220 Fmt 8010 Sfmt 8010 Y:\SGML\197126T.XXX pfrm15 PsN: 197126T



221

Office of the Secretary, Education § 81.19

the ALJ. If the parties enter into a set-
tlement agreement and file a joint mo-
tion to dismiss the case, the ALJ 
grants the motion. 

(Authority: 20 U.S.C. 554(c)(1), 1221e–3, 
1234(f)(1), and 3474(a)) 

[54 FR 19512, May 5, 1989, as amended at 58 
FR 43473, Aug. 16, 1993]

§ 81.15 Evidence. 

(a) The Federal Rules of Evidence do 
not apply to proceedings under this 
part. However, the ALJ accepts only 
evidence that is— 

(1) Relevant; 
(2) Material; 
(3) Not unduly repetitious; and 
(4) Not inadmissible under § 81.13 or 

§ 81.14. 
(b) The ALJ may take official notice 

of facts that are generally known or 
capable of accurate and ready deter-
mination by resort to sources whose 
accuracy cannot reasonably be ques-
tioned. 

(Authority: 5 U.S.C. 556 (d) and (e); 20 U.S.C. 
1221e–3, 1234(f)(1), and 3474(a))

§ 81.16 Discovery. 

(a) The parties to a case are encour-
aged to exchange relevant documents 
and information voluntarily. 

(b) The ALJ, at a party’s request, 
may order compulsory discovery de-
scribed in paragraph (c) of this section 
if the ALJ determines that— 

(1) The order is necessary to secure a 
fair, expeditious, and economical reso-
lution of the case; 

(2) The discovery requested is likely 
to elicit relevant information with re-
spect to an issue in the case; 

(3) The discovery request was not 
made primarily for the purposes of 
delay or harassment; and 

(4) The order would serve the ends of 
justice. 

(c) If a compulsory discovery is per-
missible under paragraph (b) of this 
section, the ALJ may order a party to 
do one or more of the following: 

(1) Make relevant documents avail-
able for inspection and copying by the 
party making the request. 

(2) Answer written interrogatories 
that inquire into relevant matters. 

(3) Have depositions taken. 

(d) The ALJ may issue a subpoena to 
enforce an order described in this sec-
tion and may apply to the appropriate 
court of the United States to enforce 
the subpoena. 

(e) The ALJ may not compel the dis-
covery of information that is legally 
privileged. 

(f)(1) The ALJ limits the period for 
discovery to not more than 90 days but 
may grant an extension for good cause. 

(2) At a party’s request, the ALJ may 
set a specific schedule for discovery. 

(Authority: 20 U.S.C. 1234(f)(1) and (g))

§ 81.17 Privileges. 

The privilege of a person or govern-
mental organization not to produce 
documents or provide information in a 
proceeding under this part is governed 
by the principles of common law as in-
terpreted by the courts of the United 
States. 

(Authority: 20 U.S.C. 1221e–3, 1234(f)(1), and 
3474(a))

§ 81.18 The record. 

(a) The ALJ arranges for any evi-
dentiary hearing or oral argument to 
be recorded and transcribed and makes 
the transcript available to the parties. 
Transcripts are made available to non-
Departmental parties at a cost not to 
exceed the actual cost of duplication. 

(b) The record of a hearing on the 
record consists of— 

(1) All papers filed in the proceeding; 
(2) Documentary evidence admitted 

by the ALJ; 
(3) The transcript of any evidentiary 

hearing or oral argument; and 
(4) Rulings, orders, and subpoenas 

issued by the ALJ. 

(Authority: 5 U.S.C. 556(e), 557(c); 20 U.S.C. 
1221e–3(a)(1), 1234(f)(1), 3474(a)) 

[54 FR 19512, May 5, 1989, as amended at 58 
FR 43473, Aug. 16, 1993]

§ 81.19 Costs and fees of parties. 

The Equal Access to Justice Act, 5 
U.S.C. 504, applies by its terms to pro-
ceedings under this part. Regulations 
under that statute are in 34 CFR part 
21. 

(Authority: 20 U.S.C. 1221e–3, 1234(f)(1), and 
3474(a))
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