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MW F N O Introduction

rivacy issues concern crime victims throughout the criminal justice process. Some
THE DIRECTOR victims, afraid of harassment or retaliation by offenders, may worry that who they

Over the past three decades, the are and where they live may be readily available through public records or court
criminal justice field has witnessed an testimony. Fear about who might have access to victim impact statements, presentence
astounding proliferation of statutory reports, and compensation files may result in restrained responses and guarded participa-

enhancements benefiting people who
are most directly and intimately affect-
ed by crime. As of 2000, all states had
passed some form of legislation to ben-

tion by victims. Moreover, to cope with the complicated emotions that often accompany
the physical injuries and trauma resulting from a crime, many victims turn to counseling,
only to find that the personal thoughts they share may be disclosed during the trial.

efit victims. In addition, 32 states have According to a report issued by the U.S. Department of Justice’s (DOJs) Violence
recognized the supreme importance of Against Women Office (VAWO), the need to protect a crime victim’s confidential
fundamental and express rights for counseling communications is critical:

crime victims by raising those protec-

tions to the constitutional level. A successful prosecution depends on the cooperation of the crime victim. Yet,
O e (i T S A T ir.1 rr)ar?y cases. .. a \{voman who has been attacked frequently finds herself
forcement of victims’ rights vary from victimized a second time when her case goes to court. . . . In far too many
state to state, and it is a complex and cases, defense attorneys subpoena counseling records and call counselors as
often frustrating matter for victims to witnesses. The attorneys use the records to shift the court’s focus from the
determine what those rights mean for crime to the victim’s thoughts and comments regarding the emotionally dev-
them.To help victims, victim advocates, astating incident. Often, victims face the threat that their most intimate feel-

and victim service providers under-
stand the relevance of the myriad laws
and constitutional guarantees, the
Office for Victims of Crime awarded
funding to the National Center for
Victims of Crime to produce a series
of bulletins addressing salient legal

issues affecting crime victims. Status Of the LaW

Privacy of Victims’ Counseling Communica-
tions, the eighth in the series, provides
an overview of state 'a"_"s and current Traditionally, many types of communication have been protected from disclosure in
issues related to the privacy of com- court. These include communication between husband and wife, physician and patient,
munications between victims and their . - . .

e N e reeel) G attor.ney a'nd client, c!ergy and parlshlor.ler, and psychotherapist a'nd patle.nt. Rgcently,
legislatures have enacted laws on this confidential communication generated in the course of a counseling relationship has
issue, statutes vary greatly depending also been afforded statutory protection from disclosure. In general, these so-called

on the type of counselor covered by

Continued on page 2 OVC

ings will be disclosed in open court and become a matter of public record.!

Several state legislatures have responded by enacting laws intended to protect the
privacy of communications between victims and their counselors or therapists.

Victim-Counselor Privilege Laws
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the privilege and the extent of the protection afforded crime
victims. This bulletin and the others in the Legal Series highlight
various circumstances in which relevant laws are applied,
emphasizing their successful implementation.

We hope that victims, victim advocates, victim service providers,
criminal justice professionals, and policymakers in states across
the Nation will find the bulletins in this series helpful in making
sense of the criminal justice process and in identifying areas in
which rights could be strengthened or more clearly defined.We
encourage you to use these bulletins not simply as informational
resources but as tools to support victims in their involvement
with the criminal justice system.

Vol W. Gilliy
Directon

victim-counselor privilege laws enable counselors to maintain
the confidentiality of information revealed to them, even if they
are called to testify as a witness in a trial or another proceeding.
As proposed model legislation drafted by DOJ provides, “A vic-
tim has a privilege to refuse to disclose and to prevent any other
person from disclosing confidential communications between a
victim and a victim counselor, in any criminal, civil, legislative,
administrative, or other proceeding. Confidential communica-
tions may be disclosed by a person other than the victim only
with the prior written consent of the victim.”

In addition to preventing counselors from testifying or being
compelled to testify in court, many privilege laws directly extend
protection to a counselor’s written records, such as reports, mem-
oranda, and working papers produced during the course of the
counseling.® DOJ's proposed model legislation defines “confiden-
tial communications” as

[a]ny information, whether written or spoken, which
is transmitted between a victim . . . and a victim
counselor in the course of the counseling relationship
and in private, or in the presence of a third party who
is present to facilitate communication or further the
counseling process.*

Even in the absence of specific statutory language, courts have
interpreted the privilege to apply to records and materials devel-
oped throughout a counseling relationship. As the Pennsylvania
Supreme Court reasoned, “the statutory privilege considered here
must extend to the subpoena of records and other documents

developed throughout the counseling relationship, any other
interpretation of the statute would render the entire privilege
meaningless. . . . Insulating the counselor from giving testimony
would be inconsequential, as most information the counselor
might give would be available in the records themselves.™

Specific Victim-Counselor Privilege Laws

Although every state affords testimonial privilege to psychothera-
pists and their patients, many victims receive counseling from
service providers who, though publicly funded and more afford-
able, do not have the same credentials or professional license as
psychotherapists and often are not provided a communications
privilege. This is a significant distinction for many victims. For
example, domestic violence victims are more likely to seek coun-
seling from public resources because they are often denied access
to financial resources by their abusers. One study showed that 27
percent of battered women had no access to cash, 34 percent had
no access to a checking account, and 51 percent had no access to
credit cards.® Many victim advocates and victim service providers
argue that victims who receive counseling from rape crisis centers
or domestic violence shelters should not be denied the privilege
while victims who are able to pay for counseling from psycho-
therapists in private practice receive the privilege. Otherwise, the
privilege is conditioned solely on the victim’s ability to pay, and
the victim’s economic status becomes the basis for denying the
privilege. Applicable case law has supported this premise when
extending testimonial privilege to social workers and other coun-
selors, providing that “[d]rawing a distinction between the coun-
seling provided by costly psychotherapists and the counseling
provided by more readily accessible social workers serves no dis-
cernible public purpose.™

Because of the sensitive nature of sexual assault crimes and the
need to protect domestic violence victims from future harm,
most of the legislation extending testimonial privileges to coun-
selors has been limited to these two victim populations. More
than half of the states have passed laws extending privilege to
sexual assault/rape crisis and domestic violence counselors.® A
few states’ privilege laws apply to victim counselors in general.®
In most states, counselors must complete a specified number of
training hours to qualify for the privilege.®

Types of Victim-Counselor Privilege Laws

Victim-counselor privilege laws generally fall into one of three
categories; absolute, semiabsolute, and qualified.** These classifi-
cations apply to the victim-counselor privilege laws in effect
today.
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Some states, like Florida and Pennsylvania, have enacted statutes
that provide an absolute privilege prohibiting disclosure of confi-
dential counseling records and communications under any cir-
cumstances without the victim’s consent.** Absolute privilege
laws provide the broadest privacy security, protecting virtually all
communications between a victim and counselor.

Other states, including Alaska, Hawaii, and New Jersey, specify
exceptions to the victim-counselor privilege within their re-
spective statutes.® These states set forth a semiabsolute privilege
and authorize disclosure in limited situations when disclosure of
information is in the public interest. The most common excep-
tions involve reporting of abuse or neglect of a child or vulnera-
ble adult, perjured testimony, evidence of the victim’s intent to
commit a crime, or malpractice proceedings against the coun-
selor. Although these laws do not provide the unlimited confi-
dentiality of absolute privilege laws, they do provide complete
protection from disclosure except under narrowly defined
circumstances.

The remaining states, such as Arizona, California, and New
Hampshire, have a qualified privilege that authorizes disclosure
if a court finds it appropriate given the facts of the case.** In mak-
ing that determination, a court must use a balancing test, weigh-
ing the value of the evidence to the defendant against the
victim’s need to keep the communication confidential. The de-
fendant is required to establish that the information sought for
disclosure is at least minimally relevant or material to his or

her defense. Often, the court will conduct an in camera (in
chambers) review of the evidence before making a decision. As
a result, the confidentiality of counseling communications is
decided on a case-by-case basis, and both parties are given the
opportunity to make their arguments for or against disclosure.

Court Role in Defining Victim-Counselor
Privilege Laws

The courts have played a significant role in further defining the
limits of victim-counselor privilege laws. An example is the
development of Pennsylvania’s absolute privilege law.

In January 1981, the Pennsylvania Supreme Court issued an
opinion on whether a court presiding over a rape trial could au-
thorize the defendant’s attorney to inspect the files of Pittsburgh
Action Against Rape (PAAR), a rape crisis center.*® The files
contained copies of communications between the rape victim
and center personnel. At that time, no statutory privilege existed
to protect communications between rape crisis center personnel
and sexual assault victims from disclosure. The trial court had
issued an order permitting the defendant’s counsel to inspect the

portion of PAAR’s files containing a statement made by the vic-
tim on the night of the alleged rape. PAAR’s director refused to
comply with the court’s order and was subsequently held in
contempt. The director appealed, asking the court to create an
absolute privilege to protect the confidentiality of the victim’s
counseling records. The appellate court responded, stating,
“Although we recognize the important societal interest in pro-
moting such communications, we also recognize the compelling
societal interest in the truth-seeking function of our system of
criminal justice.”® The appellate court upheld the trial court’s
ruling allowing the defense counsel to inspect the files; however,
it limited the inspection to the victim’s statements about the
offense.

In a passionate multiple-page dissent, Justice Rolf Larson stated,
“I am convinced that an absolute privilege should exist for confi-
dential communications made in the rape victim/rape crisis
counselor relationship. . . . Since my position is, alas, only a dis-
sent, | appeal to our legislature to take cognizance of the rape
victim’s plight and to act promptly and compassionately in leg-
islatively enacting a rape victim/rape crisis counselor testimonial
privilege.”

In response to the PAAR case, the Pennsylvania legislature
created an absolute privilege law*® in December 1981. In 1992,
the Pennsylvania Supreme Court upheld the scope and constitu-
tionality of the statute, specifically noting that the intent of the
legislature was to override the decision of the court in the PAAR
case.”

Privilege laws in other states have not fared as well. Although
state courts have generally upheld absolute sexual assault victim-
counselor privileges in the face of defendant claims of constitu-
tional entitlement,® courts in a few states, such as Connecticut
and Massachusetts, have limited the absolute privilege estab-
lished by statute. Massachusetts courts have been especially
influential in molding the scope of the state’s counselor privilege.
After the legislature passed a law intended to establish an ab-
solute privilege, the Massachusetts Supreme Judicial Court deter-
mined that, under certain circumstances, a defendant must have
access to privileged materials to have a fair trial. The court
qualified the privilege by establishing a five-step procedure for
judges to follow when weighing a sexual assault victim’s statutori-
ly protected privacy interest against the defendant’s constitution-
al rights.? This balancing test was later modified to increase the
standard of need that a defendant must satisfy before being grant-
ed access to a victim’s privileged counseling records.® In July
1997, the Massachusetts Supreme Judicial Court acknowledged
for the first time that crime victims may have a constitutional
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right to protect the confidentiality of their counseling records,
thereby opening the door to broaden the privilege’s scope.* The
Massachusetts courts continue to wrestle with the counselor priv-
ilege issue.

Just as some absolute privilege laws have been judicially limited,
courts in a few states also have modified semiabsolute privilege
laws. For example, the Michigan Supreme Court modified that
state’s privilege law, holding that, “in an appropriate case there
should be available the option of an in camera inspection by the
trial judge of the privileged record on a showing . . . that there
is a reasonable probability that the records are likely to contain
material information necessary to the defense.”” In contrast,
because a qualified privilege grants both the defendant and the
prosecution the opportunity to demonstrate whether disclosure
is appropriate, these laws typically are not challenged as
unconstitutional.

Rationale for the Privilege

Both courts and legislatures have acknowledged the importance
of confidentiality in promoting an effective counseling relation-
ship. The U.S. Supreme Court observed that

effective psychotherapy . . . [d]lepends upon an atmos-
phere of confidence and trust in which the patient is
willing to make a frank and complete disclosure of
facts, emotions, memories, and fears. Because of the
sensitive nature of the problems for which individuals
consult psychotherapists, disclosure of confidential
communications made during counseling sessions may
cause embarrassment or disgrace. For this reason, the
mere possibility of disclosure may impede development
of the confidential relationship necessary for successful
treatment.?

Likewise, the Illinois Supreme Court noted that “if a rape crisis
counselor could not guarantee confidentiality to a victim, the
effectiveness of rape crisis centers would be undermined.””

New Jersey’s semiabsolute victim privilege law specifies the legis-
lature’s intent in enacting a law that states, “Counseling of vio-
lence and victims is most successful when the victims are assured
their thoughts and feelings will remain confidential and will not be
disclosed without their permission; . . . . Confidentiality should be
accorded all victims of violence who require counseling whether or
not they are able to afford the services of private psychiatrists or
psychologists.” DOJ's proposed model legislation contains a find-
ings and purposes section that outlines the need to protect victims’
confidential communications with their counselors:

This Act recognizes the important role of counseling
in the ability of victims to recover from the trauma of
the crime and in the achievement of legal safeguards
and of the social and economic assistance essential to
achieve protection from further criminal assault. . . .
Without assurances that communications made during
the counseling relationship will be confidential and
protected from disclosure, victims will be even more
reluctant to seek counseling or to confide openly to
their counselors and to explore legal and social reme-
dies fully.*

Most therapists are ethically required to inform their clients of
any limitations on confidentiality at the beginning of a counsel-
ing relationship. Both the American Psychological Association
and the American Counseling Association require their members
to explain to clients any limitations and to identify foreseeable
situations in which confidential communications might be sub-
ject to disclosure.® The level of confidentiality assurance that a
counselor can provide for a victim depends on whether the
applicable privilege is absolute, semiabsolute, or qualified.

A major benefit provided by laws guaranteeing absolute testimo-
nial privilege is that counselors can provide upfront assurance for
their clients that anything they discuss will be kept confidential.
Such assurances can help victims feel secure enough to discuss
their fears, thoughts, and feelings about the crime committed
against them.

Although semiabsolute privilege laws are more limited than
absolute privilege laws, counselors can still inform victims un-
equivocally that the confidentiality of their communications can
be maintained in all but a few situations described within the
statute. Because the limitations are clearly contained in the
statutory language, victims can be given adequate notice of the
type of circumstances that can trigger disclosure, enabling them
to make informed choices concerning the information they share.

In states with qualified privilege laws, however, counselors cannot
assure victims that their communications will remain confidential.
Because courts determine whether there are grounds for disclosure
in each case, counselors and their victims can never be sure when
the defense’s request for counseling records will be granted.

The likelihood that victims will forego the counseling they need
may increase with their uncertainty about whether their commu-
nications will be kept confidential. In December 1995, VAWO
issued a Report to Congress that presents agency findings on
victim-counselor confidentiality and model legislation (segments
of the model legislation have been quoted in this bulletin). The
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report notes that in “Massachusetts and Pennsylvania, following
judicial decisions which refused to recognize a rape victim-
counselor privilege, there were alleged decreases in the number
of victims who sought counseling, increases in the proportion of
phone calls from victims in which the victims would not disclose
their identities, increased requests from victims to have their files
destroyed, or a decreased likelihood that victims who received
counseling would thereafter pursue prosecution of the offender.”s

Current Issues

OJ recommended that its 1995 report on victim-counselor

confidentiality and proposed model legislation be dissemi-

nated to governors, attorneys general, and legislators in
states that do not have privilege laws for sexual assault and do-
mestic violence victims and their counselors.* In addition, states
already providing protection were encouraged to examine how
the privilege works in practice, review court decisions, and
consider amendments to provide the maximum confidentiality
protection possible. To date, relatively little legislative activity
has addressed victim-counselor confidentiality issues. Only a few
states with existing privilege laws amended those laws, and
Montana passed a victim-counselor privilege law for the first
time in 1997.%

Anecdotal reports from victim advocates and victim service
providers in the field indicate that unwanted disclosure of coun-
seling records has generally been avoided by informal (i.e., other
than legislative) means.* Victim service providers who counsel
victims have adjusted their policies and procedures to conform
with the confidentiality limitations in their states. For example,
they take fewer notes to avoid having records subpoenaed.

One issue that has yet to be adequately addressed in several
states is the need to extend the available privilege to include
interpreters who sit in on counseling sessions. A few states, like
Georgia and Colorado, have resolved this issue legislatively.
Under Georgia law, “[w]henever a hearing impaired person
communicates with any other person through the use of an inter-
preter and under circumstances which make such communica-
tions privileged, the presence of the interpreter shall not vitiate
such privilege and the interpreter shall not be required to dis-
close the contents of such communication.” In Colorado, “[ilf a
qualified interpreter is called upon to interpret privileged com-
munications, the interpreter shall not testify without the written
consent of the person who holds the privilege.™®

To protect the confidentiality of counseling communications,
some prosecutors employ a “don’t ask/don’t tell” policy.* Even in

Pennsylvania, which offers a statutory absolute privilege, the
courts have held that the voluntary release of counseling records
by a victim to the prosecution constitutes a waiver of the privi-
lege.® The following proposed model language outlines circum-
stances under which a victim waives the privilege:

A victim does not waive the protections afforded by
this Act by testifying in court or other proceeding.
However, if the victim intentionally partially discloses
the contents of a confidential communication in the
course of testifying, then either party may request the
court or hearing officer to rule that justice requires
that the protections . . . be waived to the extent they
apply to that portion of the communication.*

The threat of disclosure may be especially problematic for victims
when they obtain services from advocates and service providers
within the criminal justice system, who are precluded from cov-
erage under counselor privilege laws because of their connection
with the government. Ordinarily, a defendant’s access to confi-
dential information is limited to information that has been ob-
tained by prosecutors and other government employees. Some
experts recommend that prosecutors be discouraged from inquir-
ing whether a victim has undergone counseling so as not to have
counseling records in their custody, potentially making the
records subject to disclosure requests by defense attorneys. A
more realistic solution might be to encourage prosecutors to seek
a protective order to ensure that any counseling records of which
they become aware will not be subject to disclosure.

Future of Victim-Counselor Privilege

Although little recent legislative activity has related to victim-
counselor privilege, the U.S. Supreme Court reviewed the issue
in 1996. In the case of Jaffee v. Redmond,* the Supreme Court
recognized a psychotherapist privilege for the first time. Although
no federal psychotherapist-patient privilege law was in effect, the
Court was able to establish the privilege pursuant to Rule 501 of
the Federal Rules of Evidence, which “authorizes federal courts to
define new privileges . . . by interpreting common law principles
in the light of reason and experience.” In the course of its opin-
ion, the Court found the four elements traditionally viewed as
necessary to establish a privilege to apply to the psychotherapist-
patient privilege. Those elements, as formulated by Dean
Wigmore, are 1) communication must originate in a confidence
that it will not be disclosed; 2) the element of confidentiality
must be essential to the full and satisfactory maintenance of the
relationship between the parties; 3) the relationship must be one
that the community believes ought to be fostered; and 4) the in-
jury that would inure to the relationship by the disclosure of the

5
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communications must be greater than the benefit that would be
gained thereby for the correct disposal of the litigation.*

More significantly, the Court extended the privilege to a clinical
social worker, finding that “the reasons for recognizing a privilege
for treatment by psychiatrists and psychologists apply with equal
force to treatment by a clinical social worker. . . . Their clients
often include the poor and those of modest means who could not
afford the assistance of a psychiatrist or psychologist . . . but
whose counseling sessions serve the same public goals.™®

This ruling is extremely encouraging for the future of victim-
counselor privilege. Already, the U.S. Supreme Court has found
Rule 501 to be, by its own language, open-ended. The Court ob-
served that the rule “did not freeze the law governing the privi-
leges of witnesses in federal trials at a particular point in our
history, but rather directed federal courts to ‘continue the evolu-
tionary development of testimonial privileges.” ™ So far, the
Court’s rulings support the recognition of an absolute rather than
a qualified privilege. Although the Supreme Court has not ruled
directly on any qualified privilege laws, its rejection of the bal-
ancing component of such laws indicates that they are likely to
be struck down if presented to the Court for review. As the Court
stated in Jaffee,

Making the promise of confidentiality contingent
upon a trial judge’s later evaluation of the relative im-
portance of the patient’s interest in privacy and the
evidentiary need for disclosure would eviscerate the ef-
fectiveness of the privilege. . . . [I]f the purpose of the
privilege is to be served, the participants in the confi-
dential conversation “must be able to predict with
some degree of certainty whether particular discussions
will be protected. An uncertain privilege, or one
which purports to be certain but results in widely vary-
ing applications by the courts, is little better than no
privilege at all.”

Thus, the groundwork has been laid for similar findings in cases
involving other types of victim counselors.

Conclusion

Il crime victims must be able to communicate freely with

their counselors. Not only is counseling helpful in moving

victims toward recovery, it may be essential, in some cases,
to enable a victim to escape an abusive relationship or to effec-
tively assist in the investigation and prosecution of a crime. The

U.S. Supreme Court’s ruling has given victim advocates and vic-
tim service providers an opportunity to urge their state legisla-
tures to reexamine and strengthen state victim-counselor
privilege laws so victims can get the counseling they need, secure
in the knowledge that their privacy will be protected.
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