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PROCEEDINGS

CHAIRMAN DAVIS: We're going to go
directly into the hearing which is our first order
of business. We have four witnesses to hear this
morning, two on our proposed rule changes to Rule
11 and two witnesses on our new Rule 32.2. Our
first witness is Judge Paul Borman, who is a United
States District Judge in Detroit, Michigan. Is
Judge Borman here?

Judge Borman, we appreciate very much your
having an interest in our rules to take the time to
come out today and talk to us about Rule 11. We've
all read your written submission, and we’d be
delighted to hear a brief statement from you and we
hope you’ll answer any guestions the committee has
after that.

JUDGE BORMAN: Thank you, Judge Davis.

I'm looking more to the questions than really the
statement because the rule, it seems to me, and I
know that every court of appeals that has dealt
with the issue has said, well, it’s okay, but a

couple of them say, but, of course, if this were a
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really bad case where a person was sentenced based
on their race or ethnicity or something like that,
why, of course, we wouldn’t impose the waiver, and
I think that the government’s Keeney memorandum,
which was passed around in support of the memo a
year or two ago, also said, well, you know, we
shouldn’t support the waiver in the horrific cases
because that’s not fair. The basic problem is if
you tell the defendant when they’re pleading that
they have no right to appeal, then the horrible
cases, the bad cases, will never get to the court
of appeals. And I know it’s a difficult problem
because we’re looking right now just at Rule 11, an
amendment there, but after you do Rule 11, then the
judge is still faced with Rule 32 (c) (5) which says
notification of right to appeal after imposing
sentence. In any case, the court must advise the
defendant of any right to appeal the sentence.

Now, does this mean that if an individual
believes that he was coerced to plead guilty, if he
had ineffective assistance of counsel, which

resulted in an improper sentence, the judge when
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they follow Rule 32 says, you know, I know you had
a waiver and I know you signed that and the
government signed that, but I still have to tell
you that if your right to counsel was not proper,
if your sentence was based on unconstitutional
reasons, then, sir, or ma’am, you still have a
right to appeal.

So I think the committee can’t deal with
one without dealing with Rule 32, but going back to
the one you’re dealing with today, the sentencing
guidelines, and I know Mary Harkenrider from
working with the commission, I know Roger Pauley
even longer, because back when the commission was
set up and operating early on in ‘87 and ‘88, the
whole basis for its being there and setting.up
guidelines was to stop disparate sentencing, and
the reason why Congress--those of you on the courts
of appeals know that there didn’'t use to be any
appeals from sentences before the guidelines
because the judge had total discretion.

We set up a guideline system. We wanted

sentencing under law and we wanted it to be proper
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and we set up appeals to the courts of appeals.
What you’'re going to be doing now if you pass this
is telling the district judges to inform people
that there aren’t going to be appeals and,
therefore, if the district judge errs in
sentencing, and the parties agree to the error,
then you’re going to have erroneous, illegal
sentences.

And should the Advisory Committee of
Criminal Rules, a part of the Judiciary which has
the Sentencing Commission as well, which is
supposed to look out for the guidelines and enforce
what Congress passed, which is a guideline system
and a system of appeals to prevent illegal
sentencing, undermine the integrity of the
guidelines by allowing lawless sentencing by
preventing the sunshine from seeing what happens in
the district courts in sentencing?

Now, in February, I was fortunate that
Judge Martin called me and I sat a week at the
sixth circuit as a court of appeals judge, and I

took home with me some sentencing cases to write,

MILLER REPORTING CO., INC.
507 C STREET, N.E.
WASHINGTON, D.C. 20002
(202) 546-6666




vsm

and they’re going to be, well, I don’t know if any
~-none of the people here were litigating, but
there could well be findings of illegality based on
the district court’s interpretation of the
guidelines.

Now, do we want each district judge to be
able to interpret their guidelines their own way?
Or do we want uniform legal sentencing? Congress
said they want uniform legal sentencing and this, I
believe, by telling someone that you have no right
to appeal your sentence at all at the time of the
plea--and it’s not ambiguous; you’re giving up your
right to appeal the sentence; you’re giving up your
right in many cases to collaterally attack--is
going to create lawless sentencing and undermine
the integrity of the guidelines.

Now, people say, well, what’s the
difference between that and when someone pleads
guilty and gives up the right to trial, the right
to subpoena witnesses, the right to testify? The
difference is that the sentencing happens and the

trial doesn’t. When you’re waiving a right to
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trial, there is no trial. There is no possibility
of an illegality or many illegalities occurring at
the trial. When at the time you plead, you're
giving up your right to appeal your sentencing,
you’'re giving up in advance your right to appeal a
proceeding that hasn’t occurred and who knows what
might take place at the proceeding with regard to
illegalities. You’'re giving up your right to
challenge a sentence which has not yet begun to
take place in terms of the judiciary’s involvement.
The probation officer has not written the
presentence report. You don’t know what’s correct,
what's incorrect. The judge has not begun to
determine at the sentencing what the sentence will
be, and yet you’re saying, well, you’re giving up
any possible illegality or unconstitutionality that
may occur in the entire sentencing process up to
the sentencing proceeding and in the entire
sentencing proceeding itself.

In the statute, Congress provides for
appeal and what the judiciary will be doing here is

taking away the right to appeal in those cases, and
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I would assume that there is more and more. Many
of you are sitting on districts and circuits where
the parties are agreeing and in some cases both
parties. This is just defendant oriented. It's
government oriented as well. The system loses its
integrity as well when the government says we're
not going to appeal any illegality or we’re not at
the guideline--I mean at the sentencing. And the
defendant won't. Because some people say, well,
it’s not fair that the defendant has to give it up
and the government doesn’t. So some districts, the
government says fine, we’ll give it, too, as long
as it’s within this range. So both parties are
making an agreement that shields the sentencing
guidelines from their appropriate use and the
sentencing itself from the purpose that Congress
intended it to do.

One final thing. In the proposal by this
committee, you take a walk out of a real guestion
because I'm a district judge. What should I tell
the person that they’re waiving at the plea? Shall

I say, well, just go read the contract because
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that’s the contract you agreed on and that’s it and
whatever the contract says 1s what you waived, and
I don’t have to get into that. Or do I say, well,
you’'re waiving your right to appeal unless it’s an
illegal sentence or unconstitutional, and then
going up to the sentencing, what am I supposed to
say there? I'm supposed to notify of any right to
appeal.

So I think that as the committee looks at
this, even if you’re going to do something, it has
to be more complete than the proposal that you have
here in order to give the district judges an idea
of what they’re supposed to do under the rule and
obviously as well, I think, that you should stop,
look and listen in terms of examining what this
proposal will do to the integrity of the sentencing
process in the country that the judiciary created
through the guidelines and the Congress enacted
through the guidelines.

So I'd really like some questions because,
you know, I know it’s a controversial issue, and I

know that I'm not in the majority, and yet it’s
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something that I think this committee because of
where it comes from, the judiciary, has to deal
with.

CHAIRMAN DAVIS: All right. Thank you,
Judge. Let me ask you one question. By my count
at least seven circuits have held that these
waivers of sentence are valid. So when we consider
that that’s the landscape that we’re dealing with,
do you think it’s desirable for the judge to inform
the defendant that his--and make sure that the
defendant’s waiver is knowing and voluntary?

JUDGE BORMAN: Well, when you say it'’s
knowing, you have to really break down and not just
say, well, you know, you’re waiving your right to
appeal. You have to say--

CHATIRMAN DAVIS: Is that a desirable
objective to try to achieve, to try to find out if
it’s a knowing, voluntary waiver?

JUDGE BORMAN: Well, I think that you may
want to say there’s a provision in the guideline
which speaks with regard to waiver. I'm going to

talk to you more about that at the sentencing
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because we’ve got a long way to go before you
understand what’s being waived. I can't see how
you can waive something in two proceedings or I
should say the probation writing up the sentence
and the sentencing hearing itsgelf in advance.
That’s a difficulty. It’'s not like a waiver of a
trial where you’re not getting a trial and you're
waiving it and it’s over, period. You’'re waiving
an appeal from something that has yet to happen. I
can’'t see how we as judges--in other words, the
parties have agreed to something. You may want to
say, you know, you and the government have agreed
to waive the appeal from the sentencing down the
line, but I'm going to talk to you further about
that at the sentencing itself and explain to you
what that means because right now the person won't
understand what they’re waiving, and it can’t be
knowing because they don’t know what the guideline
sentencing is. They have no idea at that time.
The agreement says, okay, you’re going to
be sentenced within this range, but the probation

officer, and that happens many times, may say, you
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know, the parties have agreed to an illegal
sentence, judge, you shouldn’t take the Rule 11.
And the judge says, well, you know, I'm going to
take the Rule 11, the parties agreed to it. Mr.
U.S. Attorney or Madam U.S. Attorney, you’re not
going to appeal this; are you? No, we’re happy
with it. Okavy. Then let’s just go do the
sentence.

Well, should the judges being taking part
in an illegal sentencing? Is this really akin to a
judge being involved in plea bargaining which we’re
not allowed to do under Rule 11 when we’re doing
something before proceedings that have yet to take
place and upholding an agreement between the
parties and putting the approval of the court on
something that has yet to play itself out legally.

CHAIRMAN DAVIS: All right. Judge Dowd,
you indicated you had a guestion.

JUDGE DOWD: If this rule were adopted,
would you believe that you still have the power as
a district judge to refuse to accept the plea

agreement which included the waiver?
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JUDGE BORMAN: That’s a hard call. In our
district, the bench spoke to the U.S. attorney,
invited him over, and they took that out of the
agreement for now. Other districts they haven’'t,
and I don’t know if South Florida did that. I
guess the Justice Department people might well know
better or maybe efficient defense lawyers--

PARTICIPANT: South Florida has not taken
it out.

JUDGE BORMAN: They haven’t taken it out.

JUDGE DOWD: Do you individually? Even if
your district court adopted it and said, okay, it’s
okay to have these, don’t you as a district judge
still have the power to say, I'm sorry, I’m not
going to approve this agreement with that provision
in there?

JUDGE BORMAN: Yeah. I know Judge Berigan
did that exactly in the fifth circuit--or is that
the 11th? Louisiana. You can help me. Fifth.

And the government tried to mandamus her on that
issue, and the 11th circuit--I mean--sorry--the

fifth circuit rejected the mandamus on her refusing
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to go along with that agreement.

JUDGE MAROVICH: Mr. Chairman.

CHAIRMAN DAVIS: Yes.

JUDGE MAROVICH: I really appreciate your
concerns, particularly when you address the knowing
and voluntary part of it. People who are gitting
around this table have heard me express my views
about that on what I regard more important areas,
and my conclusion is that the term "knowing and
voluntary" under the guidelines is an oxymoron so
this is not a new problem when it comes to the
waiver of the right of sentencing. But are you not
assuming or as a part of your concerns that the
judge, whoever it is, that is going to be called
upon to take this plea including the waiver, 1is
going to be looking at the legality of the sentence
in any event and how he’s going to accept the plea
with or without the waiver provision in any event?

JUDGE BORMAN: Well, the judge probably
will not be looking at what’s composed, what the
agreement contains.

JUDGE MAROVICH: Why?
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JUDGE BORMAN: Because they’re going to
wait for the probation officer to give the
presentence report to say what the guidelines are.
At that point, what’s in the Rule 11 is the party’s
idea of what the appropriate sentence should be.

It is not something that’s been run by the
probation officer. It’s not something that judges
when they take pleas will sit down with the
guideline books and go over the whole thing because
they won't have all the facts, you know, is the
person a minor offender, a major offender, have
they used the right provision?

JUDGE MAROVICH: But there’'s going to come
a moment, there’s going to later come a moment of
truth when the judge is going to be called upon to
look this thing over and says I am not going along
with this deal for whatever reason he or she may
not be able to get past the smell test.

JUDGE BORMAN: It may cause the judge at
the later point to say I can’t accept the Rule 11.
I know what our judges generally do at the time of

the plea is say we accept the plea and defer a
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ruling on acceptance of the Rule 11 until the time
of the sentencing to see--

JUDGE MAROVICH: Well, is included in your
premise and your concerns, and I appreciate your
concerns, 1is there included in that premise a
feeling that under no circumstances 1is it
appropriate to accept a sentence that does not
neatly fit within the guidelines? Because there 1is
contrary authority out there as far as that
proposition is concerned as well if you look hard
enough for it.

JUDGE BORMAN: Well, you know, I guess we
all took the same oath to support the laws in the
Constitution, and if we feel a sentence is illegal
under the law, I think, you know, that we should
not go ahead and accept it.

JUDGE MAROVICH: No, I took the same oath,
too, Judge Borman, and there is no disagreement
about that. I'm asking you about whether or not
everybody agrees as to what the law is? Judge
Weinstein in New York has an attitude about

accepting pleas that are outside the--
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JUDGE BORMAN: I'm not getting into that.
I know what--I’'ve read a lot of opinions reversing
him. And you know I think he says that pleas are
not under the guidelines but trial convictions are.

JUDGE MAROVICH: Well, the seventh circuit
has spoken about that, too, and they upheld a
sentence that was outside the guidelines. It just
so happened that the guy pled to eight years when
he only was entitled to two, and they said that was
okay, and how they would say if it was reversed, I
don’t know, but I’'m just saying to you that there
is some law out there that indicates under some
circumstances maybe the bargain of the parties
could trump the workings of the guidelines. And
whether that 1is good or bad, I don’t debate with
you either, but there is some law there it seems.

JUDGE BORMAN: Well, you know, my position
is that the guidelines lay down the law and the
courts of appeal lay down the law, and this will
shield correcting the guidelines, making them legal
at the court of appeals level. If 90 percent of

the cases are disposed of by pleas and if these
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agreements to waive appeals are implemented, then

courts of appeals will not be able to fulfil their
function under the guidelines scheme to make sure

that sentences are correct and legal.

And, you know, I‘'ve talked with a lot of
federal judges at district and appeals levels, and
there is not, as Roger and the others know, a great
understanding of the guidelines. There 1is not a
great love of the guidelines. The guidelines are
still, you know, they’re there, but I think most
people as judges wish they weren’t, and at the same
time they’re there, but I don’t think that they’re
subject to the same scrutiny on the part of judges
as the rules of procedure in terms of carrying out
a trial or its statutory legislation, which they
are, but I think people still see them as like that
uncle that you wish hadn’t come to the Christmas
dinner.

CHAIRMAN DAVIS: Any other committee
members have gquestions?

MS. STITH: I have one question. Judge,

would a second-best solution for you, let’s assume
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that Judge Marovich is right, that the parties can
in some cases bargain around the guidelines, at
least through 11(e) (1) (c) . Is the answer that if
there is a desire to have a particular type of
sentence that the way to do it is through
11(e) (1) (¢) but still allow appeals by the
defendant if he feels that that bargain was not
kept in the lower court? In other words, this
issue, is that a separate issue from the appeal?

JUDGE BORMAN: I understand what you're
saying. The (c) plea is a guaranteed sentence
within a range, and if you don’t get it, you can
walk out. If it’s an illegal sentence, then I
think that it’s something that should be able to be
attacked. I think that the legality is the
integrity of the guidelines and I think that we as
judges and as practitioners should not be creating
or supporting a rule. We're not creating it.
We’'re supporting a rule that others have asked us
to support that undermines the integrity of the
sentencing process.

CHAIRMAN DAVIS: Judge Wilson?
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JUDGE WILSON: I probably ought to direct
this question to the Justice Department. But
Judge, I join the others in thanking you for being
here. I'm a liaison member. I'm not a voting
member so I guess I'm just musing a little, but how
big a problem is it on the appellate courts? In
other words, how many people after they plead
guilty under a plea agreement where you don’t have
a waiver, how many of them are going back and
appealing? Do you have any feel for the numbers on
that?

JUDGE BORMAN: Well, I think Judge Davis
will probably have a better field, maybe Mr.
McCabe. I'm a district court judge. But I would
assume that there are a goodly number of appeals,
and I assume that there’s a lot of ones that don't
belong in terms of I didn’t get acceptance of
responsibility, but that, you shouldn’t throw out
the bad money for the good. And I think that the
judiciary still has a process to maintain the
integrity of the guidelines. I still think that

there are many, many errors at the district court
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level that should be corrected to maintain that
integrity.

JUDGE WILSON: Judge Dowd has a--when he
accepts a plea, he almost has a sentencing hearing
there at the same time, and I tried to go that
route, but I can’t read the guidelines well enough
to give them enough advice.

[Laughter.]

JUDGE WILSON: Thank vyou.

CHAIRMAN DAVIS: Any further questions?
Judge Borman, again, thank you very much for
coming.

JUDGE BORMAN: I appreciate the
opportunity. Thank you.

CHAIRMAN DAVIS: All right. Our next
witness on Rule 11 is Mr. Thomas W. Hillier, a
federal public defender. Is it Hillier or Hillier?

MR. HILLIER: Good morning. Hillier.

CHAIRMAN DAVIS: All right. Where are vyou
from, Mr. Hillier?

MR. HILLIER: I'm from--I'm a third

generation Washingtonian. I'm living in Seattle
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currently.

CHAIRMAN DAVIS: All right, sir. We've
read the written submission and we’d be delighted
to hear a brief statement and then we hope you’ll
answer our gquestions.

MR. HILLIER: Well, I should apologize for
the size of the paper submission, but somebody told
me it might discourage reading as large as it was,
but I hope perhaps I can use it as a symbol of the
size of the problem that the defenders see this
issue as creating. I'd like to begin by diverting
from my prepared comments to answer perhaps some of
the guestions that I heard directed towards Judge
Borman or give my opinion on them.

When, for example, we talk about seven
circuits that have approved this process, I think
that that may be a bit of an overstatement. Some
of the circuits, for example, the second and the
first, have talked about limited waiver provisions
as being okay under the circumstances, but those
circuits have questioned the wisdom of the very

broad waiver and whether or not they might be
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taking advantage of a defendant and undercutting
the truth seeking function that Judge Borman was
speaking about.

Some of the circuits that are in this
seven circuit majority are highly skeptical of the
broad waivers and, indeed, as we know now, some
districts have condemned them entirely. Another
question that is sort of out there with regard to
waivers 1s the gquestion of timing, and I think that
is a critical question and one that your committee
can help resolve. Oftentimes the courts of appeals
look at the waiver of sentencing provisions and
whether knowing and voluntary at the plea colloquy
and try to discern whether or not the knowing and
voluntary at that time, and as Judge Borman says,
we don’t know at that time whether or not there’s
going to be a legal sentence imposed or not or a
sentence that’s contrary to the guidelines or not.
So it’s hard to assume that a defendant at that
point is making a knowing and voluntary waiver
unless we assume that the defendant in all cases

where there’s a waiver is also knowingly and
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voluntarily waiving her right to a fair sentence, a
sentence that comports with the guidelines.

And I think if the Rule 11 if there’s a
broad waiver provision, if it’s going to be an
honest Rule 11 colloquy, the defendant has to be
made to know that you cannot appeal a sentence that
I impose in this case that’s contrary to the
guidelines. Is that something you understand? Is
that something you’re willing to do? So timing 1is
highly important, and I would propose at the
conclusion here that perhaps at the very minimum
what this committee must do is ask the courts, the
district courts, to not accept those broad waiver
provisions until after the court has decided what
it’s going to do because only at that point can the
court decide whether or not the defendant is
receiving some benefit for that very important
waiver.

I disagree with Judge Borman’'s belief that
the parties can’t bargain around the guidelines in
any way. I agree with the implication of

Profession Stith. The rules and the guidelines
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quite clearly allow for the parties, the parties,
to bargain around the guidelines, and the
guidelines themselves say that 11(e) (1) (c) 1is fine
and if you go outside of the guidelines, that’s
fine, but you got to tell us why and you got to
assure us, me the court, that the purpose of
sentencing as statutorily enacted in 35.53 are not
being disintegrated by this plea bargain or
compromised by this plea bargain, and we do that
all the time, and that’'s perfectly appropriate.
But the issue there is the parties have

made an agreement that 11(e) (1) (¢) we’ve agreed to

something that’s entirely appropriate. Broad
appeal waivers do not allow for that. They’re one-
sided. As Judge Friedman suggested, oftentimes

they’'re contracts by adhesion and I’'d like to move
to that at this point. And I think and I hope that
one of the points that my paper makes clear is that
one of the problems with this whole notion is that
there is a wide variation in the range of kind of
waivers that we see throughout the country.

In Seattle, we don’t see them very much.
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And I think it’s all cultural. It depends upon the
strength, the relative strength of the bargaining
parties historically in the particular district.
But we see this wide variation which creates--right
away should raise a red flag to you, the committee,
that there is an uneven application of sentencing
waiver provisions, appeal waiver provisions,
throughout the country, which means there’s going
to be an uneven development of case law flowing
from the particular districts and how they deal
with this.

It also means there’s going to be uneven
treatment of the defendants from district to
district and both of these notions run counter to
an underlying purpose of the sentencing guidelines
and the Sentencing Reform Act, which is promote
some degree of uniformity and proportionality in
the sentencing function.

But it’s worse in other districts that are
completely besieged by these broad waiver
provisions. In those districts, the prosecutor

effectively controls the appellate function by
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taking away from the defendant the right to an
appeal where there is a question on a sentencing
guideline application but preserving for itself
that same right. The government then in those
districts and in those circuits is skewing the
process entirely in a way which was not only not
contemplated by Congress but was quite specifically
designed to work the opposite way. When we got
into this field of guidelines, Congress guite
wisely said both parties get a right to appeal here
because we don’t know what’s going to happen and
we're going to want to develop a consistent and
seemly body of case law as a result of that. So in
those circuits where there is a lot of broad waiver
provisions that strip the defendant of the right to
appeal but preserve it for the government, we see a
skewing of the process contrary also to the clear
congressional intent in outlining the right to
appeal.

I gquoted at length in my paper from what
happens in the Eastern District of Virginia where

this notion of appellate waivers was born. I can‘t
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overstate the seriousness of the problem in those
districts that have those types of waivers. In
Eastern Virginia, the standard plea agreement
requires that the defendant give up the right to
appeal a sentencing and any error that attaches to
that sentencing without any consideration flowing
from the government in exchange for that.

In the example that is attached to my
submission, the only perceived consideration is the
hope for a 5K motion. But the government writesg in
there if we don’'t give you the 5K motion, that
decision is unreviewable by the court. So a
defendant has to waive the right to review the one
critical concession, if that’'s what it is, that the
government is giving, which is a possibility of a
5K motion. And in exchange for that, if the judge
makes a mistake at sentencing and creates a
sentence that 1is contrary to a body of case law,
the defendant cannot appeal that.

The lopsidedness of this product in these
kinds of districts speaks to another problem with

this broad appeal waiver provision, and that’s been
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characterized by the courts as quote "the awesome
advantage of bargaining power that the government
enjoys," and indeed it is an awesome bargaining
advantage, and those decisions that say that, gee
whiz, we can’t take away this right that you have,
Mr. Defendant, to waive your appeals because that’s
a chip that you bring to the table, that’'s true in
some cases. But in some districts, for example,
Virginia and in many, many other districts as the
materials that we’ve given you show, that right is
illusory or that chip is not a chip at all. It’'s
something that’s is the price of admission to the
bargaining table, period.

So in those districts if the government
decides not to bring the 5K motion, the defendant
is left with no recourse whatsoever. We can’t
even--the courts of appeals can’t even decide
whether or not the prosecutor perhaps with impunity
decided not to do the 5K knowing that there was a
serious sentencing issue here that he felt might be

decided to the advantage of the government in that

case.
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There’s nothing like that in our system
where the prosecutor can hedge in a way which 1is
absolutely unreviewable by the courts of the
appeals. The importance of all oﬁ this is that it
carries huge public policy problems that--it
creates huge public policy problems that really
underlie this whole process and which have been
sort of ignored or at least not directly confronted
by many of the courts that have dealt with this
issue.

The core inquiry in these kinds of cases
where there’s being a sentence appeal waiver is we
should be trying to figure out not whether or not
that waiver is knowing and voluntary but whether or
not somebody is getting something for that waiver
because the public policy that allows for waivers
of important rights ig that the ability of the
parties to create something that works in their
self-interest, their mutual self-interest, and as
the Supreme Court has said that public policy
requires a mutuality of advantage or equal

bargaining power. And more importantly, the
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Supreme Court said that the defendant in order for
that waiver to be valid must benefit personally,
got to get something for it, if it’s going to be
valid.

And you don’t know if you’re going to get
something for it in a broad appeal waiver provision
until the point of sentencing, and that’s why
timing is critically important. These broad
agreements guarantee nothing and in some cases
there may be no benefit whatscever and the
frequency of that can’t be swept under the rug. We
know from the statistics that 67 percent of the
cases there is some sort of cooperation. In only
40 percent of the cases is there actually a 5K
motion given. So oftentimes we can see a defendant
1s going to be hung out to dry if he signs off or
she signs off on one of these provisions, and in
Eastern Virginia--

CHAIRMAN DAVIS: Mr. Hillier, your yellow
light is on. You got about two minutes left.

MR. HILLIER: Okay. I hope that I can get

some guestions here. In terms of sort of analyzing

MILLER REPORTING CO., INC.
507 C STREET, N.E.
WASHINGTON, D.C. 20002
(202) 546-6666




vsm

34

this, I guess it’s not like a guilty plea where,
yeah, you can waive your right to a trial. Nobody
is saying, gee, that might be terrible, but I would
ask this committee to focus on some of the words
that the courts are using when they look at these
appeal waivers. In Ready, they quote "invite
disrespect for the integrity of the courts. They
discredit the legitimacy of the sentencing process.
They create grave dangers. They threaten ordinary
principles of fairness and justice. They are
inherently unfair." These are words that are
coming out of the courts that describe this
process.

So this committee, I suggest, should move
slowly and cautiously in deciding how to deal with
this problem and decide what is at issue here and
how do we help the district court get to whatever
that issue is. And my belief is if you’re going to
adviée the courts at all in this regard, and I
think it’s a little premature--case law is still
developing and perhaps we should wait for the final

word on it from the Supreme Court--but if you’'re
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going to move forward, that the courts should be
advised to withhold accepting a broad waiver until
the point in sentencing when the court decides
whether or not there has been some benefit that the
defendant gets for that waiver and not simply are
you knowingly and voluntarily waiving this right?
Yes, I am. And then proceed with the sentencing
some months later that might result in something
the defendant didn’t expect whatsoever. In
addition, I think, well, I would invite some
questions now if there are any.

CHAIRMAN DAVIS: All right. Thank you.
Judge Dowd.

JUDGE DOWD: Do you enter into plea
agreements on behalf of your clients where the only
thing that they’re going to get out of the plea
agreement 1s accepting responsibility?

MR. HILLIER: Absolutely not. I mean,
again, this is cultural, but in our district if you
plead guilty you get acceptance of responsibility.
We don’t--but we looked--

JUDGE DOWD: Are you getting something
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more than acceptance then?

MR. HILLIER: Well, you know, the plea
agreement, if that’s what I'm--I’'ve entered pleas
where I'm getting nothing, you know, we’re just
pleading to the indictment and hoping for the best
at sentencing and I'm going to argue what I’'m going
to argue based upon--

JUDGE DOWD: But then you don’t need a

plea agreement; do you?

MR. HILLIER: Right, right, right. In
Eastern Virginia, I wouldn’t sign one of these. No
lawyer should sign that, not even a prosecutor. A

prosecutor should not sign what exists in Eastern
Virginia because they’re promoting a system that
could create an unfair result which can’t be
reviewed. But I wouldn’t sign that. In cases that
contain waivers, we simply don’t sign them.

JUDGE CARNES: Suppose you thought it was
in the best interest of your client?

MR. HILLIER: To?

JUDGE CARNES: Sign that.

MR. HILLIER: Well, you know, a broad
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talking about.
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MR. HILLIER: Well, a broad waiver I don't

believe would be in the interest of my client
until- -

JUDGE CARNES: All right. Let me ask you
this then. Do we not have any competent public
defenders in Eastern Virginia?

MR. HILLIER: There is no federal public
defender in Eastern Virginia, and I think that’s
one of the problems.

JUDGE CARNES: There is no one
representing any of these clients who are
competent? I mean why do we agree to it? Why do
they agree to plea waivers?

MR. HILLIER: Why do they agree to them?

JUDGE CARNES: Yes, the sentence waivers

and the plea waivers.

MR. HILLIER: Well, I think this committee

should call some of those people in and ask themn

that gquestion.
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JUDGE CARNES: So you don’‘t think a
defendant ever gets anything in return for a
sentence value of any value?

MR. HILLIER: Of course there are
occasions when that occurs, and in my district, for
example, if they want a sentencing appeal waiver,
we ask, well, what are you going to give me for
that? Well, I'1ll give you, you know, a cap on the
fraud in this case at $100,000. I'm not going to
hold you liable for what your codefendants did,
something like that.

JUDGE CARNES: And what’s wrong with that?
And what’s wrong with permitting that?

MR. HILLIER: Well, that is okay. That's
what I describe as a limited waiver where there is
a give and a take occurring.

JUDGE CARNES: Well, if a competent
defense attorney would insist on that, and I
understand from what you say he would, isn’t the
problem then not one of whether the appeal waivers

are permitted or not, it’s just the competency of

defense counsel?
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MR. HILLIER: No, I don’t believe that’s
the case.

JUDGE CARNES: I don’t understand why we
should restrict something that could inure to the
benefit of a defendant represented by a competent
counsel just because there are incompetent counsel
who aren’t going to use the possibility to the
benefit of their client.

MR. HILLIER: Well, let’s assume that
there are incompetent counsel out there and that
sentencing error does occur, then what does the
court of appeals--

JUDGE CARNES: I'm talking about the
bargaining stage. If a competent counsel would
insist on something in return for a sentence waiver
and would get something in return for their client.

MR. HILLIER: Right.

JUDGE CARNES: Why not allow that
possibility? Why not permit competent counsel to
obtain something of benefit for their client in the
bargaining process?

MR. HILLIER: I'm not asking you not to do
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that. I'm asking--what I’'m suggesting is that
broad appeal waivers do not allow for that. The
defendant is not getting anything, at least
guaranteed, and he doesn’t know if he’s going to
get anything at all until the time of sentencing.
So in those cases, you’re not operating--

JUDGE CARNES: Well, you could, however
broad the appeal waiver is, you could agree to the
government recommending a cap on the fraud amount,
for example, or recommending a downward adjustment
for minor or minimal role. They get something in
return, whether it will bear fruit at the
sentencing is a different thing, but if the
government keeps its part of the bargain and
recommends a downward adjustment for minimal role,
it seems to me like this is something that a
defense counsel would want to have in the
bargaining process, particularly if he’s not going
to trial, and you know, the majority of your cases
you can pretty much know that up front.

You would want something that you could

bargain with the government to get something in
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addition in return. So you’'re not saying you're
opposed to appeal waivers per se?

MR. HILLIER: Correct.

JUDGE CARNES: Okay. All right.

MR. HILLIER: I'm saying they can be
abused, and a broad appeal waiver is an abuse of
this process because there are no guarantees and
the defendant may end up getting up an illegal
sentence and the defendant is left without recourse
because some courts say that, gee, we’'re not even
going to review the merits of this claim if there’s
a waiver. We're not going to use, we’re not going
to deal with our error correcting function here,
the integrity of the court of the appeals to look
at the merits of this case. We're just going to
accept that waiver and that'’s wrong.

But your comments, Judge Carnes, suggests
that there is equal bargaining power at every table
that exists in this country, and that’s simply not
the case. So I think we'’ve got to, you'’ve got to,
and that’s one of the points I tried to make, is

look at the reality of the landscape here. Some
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defendants in some districts are getting hammered
by these things. In other places, that’s not the
case.

JUDGE CARNES: But see that possibility to
me argues in favor of the judge at the Rule 11
stage saying, look, do you understand what you're
getting into here? Let me tell you what this
appeal waiver means. It seems to me like the last
thing in the world you would want is for the judge
not to try to explain that to the defendant and
make sure the defendant understands what he or she
is doing.

MR. HILLIER: Well, I would love to see a
judge try to explain to a defendant what she’s
getting in a broad appeal waiver.

JUDGE CARNES: Well, I don’'t think it’'s
that difficult. You’'re risking whatever I decide
on these guidelines without any exceptions
whatsoever. You’'re going to be stuck with this
appeal and if I make a mistake, you can’t take it
up on appeal with two exceptions. These are the

eXxceptions we usually see in my circuit. And that

MILLER REPORTING CO., INC.
507 C STREET, N.E.
WASHINGTON, D.C. 20002
(202) 546-6666




vsm

43

is if the government appeals the sentence--fat
chance of that--but if they appeal the sentence,
you can appeal. That’s an exception that’s written
in the plea. And also if I give you a departure
outside the sentence guidelines, outside what the
written sentence guidelines provide for, if I give
you a departure, you can appeal that. Other than
that, when I say this is what you’re sentenced to,
you’'re stuck with it. I don’t understand why that
is so difficult to explain.

MR. HILLIER: Let me explain why. First
of all, not every circuit is like yours. In
Eastern Virginia, for example, we don’t even get
the departure language or the government appeal
language. In fact, we don’t even get the
unconstitutional sentence language. If it’s an
unconstitutional sentence--

JUDGE CARNES: That makes it easier to
explain to the defendant then.

MR. HILLIER: Well, yeah, you’re not--
well, okay. So at that point what you’re saying to

the defendant is whatever happens to you, no matter
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unfair, no matter how unconstitutional, no matter
how outrageous and irrational, you’re stuck with.
That sort of collogquy, that‘s the only colloguy
that could be honest.

JUDGE CARNES: Sure.

MR. HILLIER: That could honestly address
this. That undermines the integrity of the
judicial progress. And undermines the integrity of
the sentencing function.

JUDGE CARNES: But the only question
before us--

MR. HILLIER: And it’s contrary to public
policy.

JUDGE CARNES: The only question before us
is if that’s going to be the reality should it be
explained to the defendant before he or she pleads
guilty?

MR. HILLIER: Should the defendant be made
aware that she may suffer an unconstitutional
sentence? I think public policy says no to that
question, that the judiciary should be above--

JUDGE CARNES: We shouldn’t tell her?
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MR. HILLIER: --threatening a defendant
with an unconstitutional sentence to make sure that
he or she knows what’s happening. I mean that just
makes no sense to me.

JUDGE CARNES: So we don’t tell her? Just
let her find out after she suffers--

MR. HILLIER: Well, that’s the problem.

CHAIRMAN DAVIS: Judge Marovich was next.

JUDGE MAROVICH: Well, I was just
wondering whether or not you and Judge Borman have
conflicting concerns here? I mean as I hear what
you are saying to me that you would be in favor of
a waiver 1f somebody got something in return for
it, which kind of smacks like fact bargaining to
me, and we will forget about all of your loss or we
will give you less of a role or whatever. And from
what I heard Judge Borman say, he is concerned that
this kind of thing can go on between defense
counsel and prosecution and nobody has a right to
check it out by way of appeal and this thing that
has a life of its own that we’re all bound by,

namely the sentencing guidelines, is under attack.
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They seem to be conflicting concerns to me.

MR. HILLIER:

Well, I think the notion of

plea bargaining as embodied in 11 (e) (1) (c¢) kinds of

agreement is something that happens, and it’s not

improper and at times the

requirement there, as I

stated earlier, that the parties explain how it is

that this bargain doesn’t
sentencing. There’s this
philosophical belief that
satisfied.

Now that happens,

number of reasons, all of

don't think that it ought

undermine the purposes of
overarching, you know,

the purposes have to be

and it may happen for a
which are good. And I

not to happen. We all

know that we enter into plea bargains, and there’s

a good policy behind that,

a public policy, which

is to promote the efficiency of the administration

of justice, and where the parties come to an

agreement that they can be satisfied with and that

does promote the efficient administration of

justice, and there is nothing wrong with that.

What’s a problem is when only one side is really

making the decisions there, and in broad sentencing
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appeal waivers that’s the case. The prosecutor is
making the decision that this person is not going
to have a right to appeal in order just to come to
the bargaining table, and that’'s where I part
company with Judge Borman.

I think that there are limited waivers
that can be effective and promote the interest of
public policy and the efficient administration of
justice.

MS. STITH: Can I follow up on how that
works? If I understand this correctly, there would
be a provision in the plea agreement that says the
defendant waives the right to appeal if the loss--
the number used in the sentence is $100,000 or
below. He waives the right to appeal the loss
issue; right?

MS. HILLIER: Right.

MS. STITH: That’s limited and it’s clear
what the person is getting. Now let’s say, I guess
my guestion is why do you even need a limited
waiver of appeal? Why not just do 11 (e) (1) (¢) and

say the loss is no more than $100,000? Then, you
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know, should the defendant try to appeal the 90,000
he loses because he’s entered into 11(e) (1) (c)?

MR. HILLIER: Right. That’'s correct. In
fact, the statute says you lose that appeal.
Again, I think this is cultural.

MS. HARKENRIDER: Actually courts allow
appeals from 11(e) (1) (c)s.

MS. STITH: Okavy. So in order to make
sure the 11(e) (1) (¢) really is an 11(e) (1) (c) vyou
need a limited appeal waiver as to those
stipulations. Let me ask you about the broader
waiver. I guess 1t does seem to me strange that
defense counsel would enter into a waiver in other
circumstances other than related to stipulations
and caps on the sentence. I'm particularly
concerned here about this or collaterally attack
defense. No one has mentioned that. What does
that mean? Does that mean that if it turns out
later on that the probation officer who wrote the
presentence report was being bribed by somebody?
You can’t attack the sentence or that, I mean all

sorts of wild things?
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MR. HILLIER: The government--

MS. STITH: And has any court actually
enforced that, that collateral attack limitation?

MR. HILLIER: Well, that’s exactly what
the provision means. Now whether the government is
going to sit down and allow that collateral attack
because of this grave injustice, you know, remains
to be seen, but by signing that, you’'re giving up
your right to any constitutional challenge.

MS. STITH: I guess my concern is should
we have this language in here if no court ever
approved the validity of such a provision? Do we
have any case law that says that, in fact, the
defendant can walve collateral attack on
ineffective assistance of counsel or something like
that?

JUDGE CARNES: I've never seen such a
provision.

CHAIRMAN DAVIS: I think we do.

MS. STITH: We do. So ineffective
assistance of counsel at sentencing, you couldn’t

attack the sentence?
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MR. HILLIER: There are a number of cases
that say you can always--that you can raise that,
which then, you know, creates this conflict between
the language and the waiver and the reality of the
case law which, as Judge Friedman said in his
opinion, how can you understand something when the
case law 1s contrary and the defendant may be able
to go forward anyway? So it’s another argument
against the appeal waiver provisions, at least the
broad ones.

CHAIRMAN DAVIS: Mr. Martin is next.

MR. MARTIN: Mr. Hillier, I gather from
reading your paper and a number of conversations
with you over the years and months that while yvou
would like this committee to be able to change the
bargaining table or to abolish or ban broad
waivers, you recognize that the committee doesn’t
have that kind of views. And I gather that you
think that some benefit could come from this
committee taking action if, say, the commentary to
this rule, if it goes forward, suggested to

district judges that they do have the authority and
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responsibility to consider the issues that Judge
Greene and I think Judge Friedman did from this
district in looking at whether or not it is a
contract of adhesion, whether or not it is against
public policy, in that district in that case.

Could you elaborate on that a little bit about what
kind of suggestions you make on the commentary?

MR. HILLIER: That'’s exactly right and
thank you for that softball. That's really what
we’'re asking for. I mean all the cases, the seven
circuits, say that the courts have the authority to
reject or limit waivers and all the case law says
that these waivers should be scrutinized carefully.
So what the advisory committee note should say is
that if this language is in an agreement, the court
should look carefully to determine whether and
under what circumstances in this case it should be
accepted and whether or not it operates against the
public policy, and the note should make clear that
the court has the authority to strike that
provision from the plea agreement if necessary.

Usually when that happens, as a practical
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matter, the plea is going to go forward anyway.

The government is not going to insist upon

withdrawing the plea and going to trial. It’s just
not to the government’s advantage to do that. It’'s
going to create some 1ll will with the court. So

the court by acting in that fashion is going to
promote good public policy instead of what'’s
happening now.

JUDGE MILLER: Since I'm from the Eastern
District of Virginia, I think I need to comment
here.

[Laughter.]

JUDGE MILLER: I must say I left the U.S.
Attorney’s Office before this waiver came in and
frankly I was appalled when our U.S. attorneys
started doing it. But to explain why a lawyer
would plead their client guilty with the broad
waiver which includes collateral review is the fact
that they cannot plead their client guilty with any
sort of plea agreement unless they agree to this
with the U.S. attorney. It’s not an individual,

it’s a broad-based policy. They even do it in
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misdemeanor cases where they plead before a
magistrate judge, which ten minutes ago I just
realized is probably unconstitutional considering
the supervision that Article III judges should have
over magistrate judges. So I’'ll rule it
unconstitutional next time they try it with me.
But that’s why you just don’t plead guilty unless
you do have the waiver so--

JUDGE CARNES: Does no one plead blind in
your district? I mean we have blind pleas all the
time--

JUDGE MILLER: Sure.

JUDGE CARNES: --in middle Alabama. They
can’'t agree on something and the defendant just
comes up and says I'm guilty and we’re going to
argue about this, that and the other, and they do
it.

JUDGE MILLER: They do that.

JUDGE CARNES: Well, then you don’t do the
appeal waiver on a blind plea.

JUDGE MILLER: That's right.

JUDGE CARNES: So you have a choice of
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pleading blind or having an agreement with the
walver in it.

JUDGE MILLER: And if you have the
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agreement with the waiver in it, unless the defense

counsel is completely incompetent, they’ve gotten
some consideration, maybe not from the--well, not
gquid pro quo, but there is some--

JUDGE CARNES: Or they’re hoping for it
from the judge.

JUDGE MILLER: Right.

JUDGE CARNES: Yeah.

CHAIRMAN DAVIS: Judge Wilson.

JUDGE WILSON: Doesn’t all this
conversation presuppose that trial judges still
have something to do with sentencing under the
guidelines? I can't detect that I have much to do
with it, and I have a real problem with this and
that whole process, and Judge Dowd brought my
attention to it more than anybody else when I was
in baby judges school of how in the world you can

accept a plea agreement at the front end, how can
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you possibly know, and Judge Marovich and I have
corresponded about this, and I'm very inclined to
let people back out when we get to the sentencing
time if it’s not substantially what they thought
they were going to get. I guess this gets beyond,
but I think the problem here is part of the overall
problem of pleading under just the plea agreement.

I see plea agreements all the time, and I
ask the U.S8. attorney, I say what is the defendant
is getting out of this? Maybe it’s acceptance of
responsibility which ain’t nothing.

MR. HILLIER: Well, that is at the heart
of the problem. That’s why if you’re waiving your
sentencing appeal right blindly and something
happens totally unexpected and contrary to what
counsel thought was going to happen and tocld the
defendant, and even contrary to case law, then you
got a problem. And it’s the court of appeals that
are responsible for correcting that problem. If
they can’t, then we have a public policy violation.

CHAIRMAN DAVIS: Any further gquestions?

Mr. Josefsberg.
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MR. JOSEFSBERG: I might be on your side,
but this is not a softball. You said a lot about
SK and that part of the agreement is to get a 5K
and then when not receiving it, they lose their
right to appeal. With or without a waiver, a broad
walver or a limited waiver, doesn’t the government
have just about an absolute discretionary right as
to whether they file a 5K or not? With no waiver,
do you have success in going before a district
court or an appellate court in getting the
government to file a 5K because I’'ve never heard of
any successes? It’s something you don’t have to
begin with so it’s not giving up anything.

MR. HILLIER: Well, that’s right. The
problem is you’re giving up something in the wrong
context. The 5K motion--in our district we don’t

have sentencing appeal waivers conditioned upon 5K

cooperation. 5K, the consideration for the 5K is
the cooperation. That ends that package in our
district. If you want a sentencing appeal waiver,

then we got to get something else so we want

something more for that. So those districts that
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tie it into a 5K are especially problematic.

MR. JOSEFSBERG: You’re saying it’s part
of a package in your district where they’re saying
if you want to be cooperative, you want a 5K,
you’ve got to waive all your appellate rights?

MR. HILLIER: No, no, no. We will not
waive and, in fact, the U.S. attorney does not
require waivers in return for 5Ks because the
consideration for the 5K is the cooperation, not
the sentencing waiver. So we take that out of the
mix. And it should be out of the mix because then
if the government doesn’t make the 5K motion, all
those issues, not the decision on whether or not to
make the 5K, but there may be sentencing issues
that you want to appeal that operated to the
detriment of your client.

A good example 1is U.S. v. Buchanan, which
is in your materials. In the 11th circuit, the
defendant bargained for a 5K. He didn’t get it.
There was a very critical sentencing issue on
whether or not there was a cross-reference that

would apply in that case. He thought it wasn’t
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going to apply to the defendant and he was going to
get ten years even without the 5K. If it did
apply, he got life. Well, the judge found it
applied so he got life and he didn’t get a 5K. So
now he’s up on a court of appeals with a waiver
saying, hey, I waive all sentencing appeal issues
and because of that waiver, not the 5K, he can’'t
argue the merits of whether or not that cross-
reference should have applied.

So we should be taking--5K--those
districts that take advantage of the hope of a
recommendation for cooperation and require that the
sentencing waiver be part of that mix are really
taking advantage of the defendant because, as you
say, that decision is not reviewable, and he’s
given up an important right that may have a whole
lot of meaning on other issues that are decided at
the sentencing hearing for something that doesn’t
come about and that we can’t review.

MR. JOSEFSBERG: 5K really isn’t part of
the sentence?

MR. HILLIER: Well, it is in some
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districté. It shouldn’t be at all. It isn’t in
our district, and, you know, most, I mean I can’t
speak for Justice, but U.S. attorneys I feel that
are thinking correctly on this say, hey, the 5K
motion is consideration. That’'s part of--that’s
over here. Sentencing guideline waiver or the
guideline waiver, the appeal waiver, what else is
going to be out on the table? In that kind of a
case, if they wanted the waiver, it would be
conditioned upon the 5K and a particular range in
my district, not just the granting of the 5K but
also something else.

CHAIRMAN DAVIS: All right. Thank you
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very much, Mr. Hillier. We appreciate your coming.

MR. HILLIER: Thank vyou.

CHAIRMAN DAVIS: Let’s take about five
minutes and get a cup of coffee, and we’ll come
back and hear the other two witnesses.

[Whereupon, a short break was taken.]

CHAIRMAN DAVIS: Our next witness has some

insight to give us on our new Rule 32.2, and he'’s

Mr. E.E. Edwards with the National Association of
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Criminal Defense Lawyers and he has with him Mr.
Smith. Mr. Edwards, we’ll be glad--we’ve read
yours and Mr. Smith’s submission, and we’ll be glad
to hear a brief statement, and we hope you’ll
answer our guestions.

MR. EDWARDS: Judge Davis, I'm very
pleased to be here with all of you. Please sort of
read past all the "E"s in my name. I'm Bo Edwards
and have been since the day I was born, as I told
Judge Wilson, in Little Rock, Arkansas a number of
years ago. And David Smith, to my left, and I are
the co-chairs of the Forfeiture Abuse Task Force of
the National Association of Criminal Defense
Lawyers, and from my home base in Nashville, I do a
great deal of forfeiture practice, civil and
criminal forfeiture, and, of course, David not only
does practice, but he wrote the book. He'’s the
author of the two volume treatise on forfeiture.

And I'm very pleased to talk to you for a
few minutes about the proposed amendment to Rule
32.2. The dominant issue here is whether the right

to trial by jury with respect to criminal
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forfeiture proceedings is to be totally abrogated.
Now there are many sub-issues, some of them very
important sub-issues. Can this be done by
amendment or is it a change in substantive law
which is inappropriate for treatment by Rules of
Criminal Procedure? Is it constitutionally
permissible to remove this right? And if this
right is removed, are some of the considerations
that are mentioned in our submissions of great
import? And I submit they are.

But I wanted to spend my time primarily
speaking to you this morning about the core issue,
the right of jury trial in criminal forfeiture
proceedings. And I would like to begin by telling
you briefly a story about two men, both who lived
many years ago. One was a very wealthy merchant
and a smuggler by trade. And the other was his
lawyer. The merchant in 1768 had lost a ship to
forfeiture to the British crown. The name of the
ship was "The Liberty." That same year another

action was brought against this merchant under the

Sugar Act of 1764.
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The problem from the point of view of King
George III and his advisers was that the crown was
just losing too many forfeiture cases in the
colonies to jury trials. They thought that the
colonial juries were not satisfactorily
representing the crown’s interest in forfeiting
property. So in 1764, the Sugar Act was passed by
the British Parliament. I've read that. If you’'re
ever curious, it’'s found at 4 George III, Chapter
13. It’'s a very long act as forfeiture acts passed
by the British Parliament in that period were, but
there are two sections in that act that are
particularly interesting.

Section 40 provided once again or
reprovided, if you will, for trial before the Court
of Exchequer, one of the three great common law
courts of England, for forfeiture proceedings
brought in England and Ireland. Section 41,
however, provided for a special jurisdiction in
British colonies, in colonies of the crown in North
America, before Special Courts of Vice Admiralty,

which were essentially bench trials before a judge
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appointed by the king to go over to the new
colonies in North America and hear some forfeiture
cases.

In fact, Section 41 provided specifically
that there was additional jurisdiction under the
Sugar Act in any court of admiralty in the said
colonies where such offense shall be committed or
in any court of vice admiralty which may or shall
be appointed over all America at the election of
the informer or prosecutor.

Well, the action that I spoke of, the one
that succeeded the forfeiture of his sloop The
Liberty was brought against this merchant smuggler
in Boston in 1768. He hired a lawyer who began to
make speeches and write pamphlets and generally
raise an outcry against Section 41 of the Sugar
Act, and among other things, this is what he said:

Here is the contrast that stares us in the
face. The Parliament in one clause guarding the
people of the realm and securing to them the
benefit of trial by the law of the land. And by

the next clause depriving Americans of that
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privilege. What shall we say to this distinction?
Is there not in this clause a brand of infamy, of
degradation and disgrace fixed upon every American?
Is he not degraded below the rank of Englishman?
Well, the story has great significance for
all of us in this room and for all Americans
because in 1774, that very same New England
merchant and smuggler wound up as the president of
the First Continental Congress. He was a fellow
named John Hancock. You may recall hearing his
name. And in the First Continental Congress a
resolution was passed and forwarded to King Geoxrge,
which denounced the king and the parliament for
extending the powers of the admiralty courts beyond
their ancient limits. And as you will also recall,
two years later that same John Hancock was
president of a meeting in Philadelphia which
adopted the Declaration of independence, and as Mr.
Jefferson was drafting the Declaration of
Independence, in the central portion of that
historic document, he listed the grievances that

the colonies had which compelled then to rebel and
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to separate from the crown.

And one of the major grievances which Mr.
Jefferson listed and which we quoted to you in our
submission was depriving us in many cases of the
benefit of trial by jury. And incidentally, John
Hancock’s lawyer from whom I guoted a moment ago
was the second president of the United States, John
Adams.

I tell you that story because the right of
trial by jury in forfeiture cases was in no little
way a major reason that we no longer sing "God Save
the Queen" but rather sing of a "Star Spangled
Banner." It is not an issue that was ancillary to
the formation of our country and for that reason, I
believe, it gives us all pause to think about the
provision that is proposed here that would discard
with almost little care such a valued right.

The government argues that the jury is not
properly involved in this process on page one of
their response to our submission, and they contend
that criminal forfeiture was unknown in federal law

until 1970 when rules from a recognized special
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jury verdicts in criminal forfeiture proceedings.
But I submit that that overlooks a higher federal
law, the Constitution itself, because at the time
our country was formed, there were three kinds or
three types of forfeitures known to English law and
that had in large part been known to English law
for centuries.

There was the law of Dayadan ([ph], which
was the forfeiture to the crown of any object, an
animal or a thing, that caused the death of a human
being. For example, if someone fell into a mill
run and the mill stone crushed him, then either the
millstone itself or its value as determined by an
English jury was forfeited to the crown. Then
there was statutory forfeiture, which was very
popular--the Sugar Act is an example-- during the
Renaissance because the prevailing notion of
national economies at the time was an economic
theory called mercantile economics, and the notion
was that each nation in order to become wealthy had
to develop its own system of colonies and control

commerce between the mother country and those
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colonies which the English crown did very, very
carefully.

And the third was forfeiture of the
states, which was essentially criminal forfeiture,
and it was something that was not followed in this
country because it was banned by the Constitution.
The practice of forfeiture of the states was so
hated by Englishmen who put this country together
that they found it necessary to abolish it
constitutionally, not just statutorily. However,
Professor Sun Beale in her brief in Libretti, which
we have attached to our submission, shows that
there was a history not only in England but even in
the early years of our Republic where there was, in
fact, criminal forfeitures which were decided by a
jury and there were provisions for jury verdicts in
that regard.

So I would submit for your consideration
that what this submission is all about is not Jjust
bringing together in one place a set of rules to
govern criminal forfeitures as the government

suggested in its submission. It’s not just tidying
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up . It’s not just lifting an imposition or a
burden on juries. What it’s really about 1is
whether we should essentially forfeit, if you will,
our birthright. Whether we should throw out better
than half a millennium of judicial practice in
England and then in this country that before the
government can take property in whatever kind of
proceeding, be it civil or criminal, there should
be a group of unbiased peers who hears the case and
makes the decision.

The government wants a hearing, and this
is really what I believe this is about, and it’'s
not tidying up and it’s not removing the burden
from the jury, what the government really wants is
a procedure that allows them to take privately
owned property without the intervention of a jury
of peers and furthermore in the proposed amendment
without a proceeding in which the rules of evidence
apply. In fact, virtually a summary proceeding
that could be based on hearsay, that could be based
on proffers, that has little semblance of the sort

of protection of the right of private ownership of
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property that this country and its predecessors
have known for centuries.

The government suggests that the Libretti
decision from the Supreme Court either invites or
mandates this rule. But I submit to you that the
government is premature in that suggestion. The
one sentence in the Libretti decision upon which
the government bases its assertion and which I
would concede a number of lower courts since
Libretti have cited for this proposition is
inadequate foundation, if you will. That sentence
found in the majority opinion in Libretti states
our analysis of the nature of criminal forfeiture
as an aspect of sentencing compels the conclusion
that the right to a jury verdict on forfeitability
does not fall within the Sixth Amendment’s
constitutional protection.

It’s just that one sentence that the
government and the other cases rely upon to say, to
suggest that there is no Sixth Amendment
protection. But the issue of the right to trial by

jury in criminal forfeiture was not directly before
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the Supreme Court in Libretti. In fact, it was not
even briefed by the government. And this one
sentence, which is submitted in the majority
opinion with very little support or discussion, I
submit does not necessarily suggest that if the
issue were sqgquarely presented to the Supreme Court
that the outcome would be the same.

I submit to you that given the rich and
full and unambiguous history of forfeiture
proceedings both in England and in this country, if
that issue were sguarely presented to the Supreme
Court, there would be a confluence of
considerations under the Sixth Amendment right to
counsel, which Libretti mentioned, under the
Seventh Amendment, right to counsel in all civil
cases, 1in all civil trials at common law, which was
not before the court in Libretti at all, and due
process considerations of the Fifth Amendment as
well as the takings clause of the Fifth Amendment.

When you consider the consideration, the
policy, the intent of the constitutional framers in

all three of these amendments to the Bill of
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Rights, it seems inconceivable to me that the
Supreme Court could conclude that there is such a
crack between the Sixth Amendment right to trial by
jury protection in criminal cases and the Seventh
Amendment right to trial by jury protection in
civil cases that criminal forfeiture could slip
between the cracks. I just don’t believe it.

It seems to me that the government’s
assertion that we did not know criminal forfeiture
until 1970 in this country really misses the point.
It seems to me that the government is trying to
take modern criminal forfeiture, which is really a
forfeiture proceeding after all, and slap a new
hairpiece on it and say because it’s this modern
type of pleading, this modern type of proceeding,
that we can just ignore the history of the Sixth
and Seventh Amendments, and I submit that we
cannot.

For example, in Austin v. United States,
the Supreme Court without dissent had no trouble in
ignoring labels of civil or criminal or punishment

or nonpunishment in holding that the Eighth
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Amendment excessive fines clause applied to
forfeitures. The seventh circuit in a pair of
decisions, United States v. Moi Gomez [ph] and
subsequently United States v. Michelle’s Lounge
held that no matter whether the government used a
TRO under the criminal forfeiture laws or the
seizures under civil forfeiture laws, in either
event, when the government seized all the property
that a person had and then indicted that person,
thereby attaching that person’s right to counsel,
that that person was entitled to a due process
adversary hearing and the government would have to
prove that all the property the government had tied
up was probably subject to forfeiture or otherwise
some of that property would have to be released so
the defendant could use that property to hire their
lawyer to represent them in the criminal case.

And the label didn’t matter. It didn’'t
matter whether it was a criminal forfeiture or a
civil forfeiture. What mattered was that the
government was using forfeiture proceedings to tie

up property.
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I submit that there are several very good
reasons to reject the proposed amendment. One,
because the proposed amendment very clearly makes
substantive changes in the law and, therefore,
changing the law by rules of criminal procedure is
inappropriate. Second, the law, the language of
the proposed rule very clearly would conflict with
the language in Section 853, the criminal
forfeiture statute, in particular with 853 {(c) which
provides for special verdicts but throughout 853 it
is implicit that 853 was directed toward a
proceeding that engaged a jury trial.

Third, because Congress 1s at present
undertaking to reform and review forfeiture
statutes in general. Chairman Henry Hyde of the
House Judiciary Committee has been involved for two
or three years now in considering the civil
forfeiture statutes and how they should be reformed
in order to protect the right of private ownership
of property and provide for a more even playing
field in civil forfeiture. It is not inconceivable

that the Congress could pass a law even this year
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if it adopted Congressman Hyde'’s bill now pending
in Congress which would raise the burden of proof
in civil forfeiture cases to place a burden of
clear and convincing evidence upon the government.

How ironic it would be if that law were
enacted this year at the same time a rule was being
enacted that removed jury trial and removed the
rules of evidence from criminal forfeiture
proceedings. So I think it is very likely that in
the very near future--I hesitate to predict when
Congress will act on anything--but in the near
future, both the House and Senate Judiciary
Committees will be looking at both the civil
forfeiture statutes and Section 853, and to be sure
my friend Stef Cassella and I disagree about what
direction that review should take, but nevertheless
it is underway. So I think a very compelling
argument could be made that action on this rule 1is
premature because the landscape is very likely to
be altered in the near future.

And also because the DOJ in coming before

this committee and asking for this rule amendment
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is seeking something that it attempted to get from
the House Judiciary Committee just late last year.
I appeared along with Mr. Smith and Mr. Cassella
before the Crime Subcommittee of the House
Judiciary Committee on a proposal to do exactly the
same thing that this amended, proposed amended rule
would do, which is remove the right of trial by
jury in criminal forfeiture cases, and the Crime
Subcommittee after considering the matters very
much as you have heard today would have nothing of
it and determined not to take any action on a new
measure that would repeal the statutory right of
trial by jury in criminal forfeiture matters.

So I would urge this committee at the very
least to postpone consideration for a year or two
to see what Congress does, but beyond that I really
think the appropriate action would be to say that
this is not a subject matter that is appropriate
for treatment by an amendment to the Rules of
Criminal Procedure, and beyond that, and surpassing
that, the right to trial by jury any time the

government seeks to take privately owned property
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is a matter that is of such high import and so
central to the fabric of our society that its
removal is unthinkable, and I welcome your
questions as does Mr. Smith.

CHATIRMAN DAVIS: All right. Thank you
very much. Professor Stith, you want to go first?

MS. STITH: Yes. You’ve focused on the
jury trial right and let me follow up a little bit
with that and then you may want to state your views
on what you referred to as the subsidiary issues,
other aspects of the rule. You mentioned that this
proposal would remove the determination from trial
with the jury to a proceeding in which the rules of
evidence don’t apply and the burden of proof is
different, et cetera. Now, are you referring there
to the sentencing proceeding of the defendant?

MR. EDWARDS: Yes.

MS. STITH: Not to the ancillary
proceeding?

MR. EDWARDS: No. I was referring to a
sentencing proceeding. It seems to me that what

the Justice Department is really interested in
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doing is avoiding two things, is avoiding a jury
trial before they can take property and secondarily
getting the matter of criminal forfeiture at the
stage of the proceeding where the rules of evidence
have gone out the window and they can present
innuendo, they can present rumor, they can do
almost anything the district judge will permit them
to do.

MR. SMITH: If T could respond to
Professor Stith’s question. The defendant 1is
presently barred from participating in the
ancillary proceeding by the criminal forfeiture
statutes themselves, not by the rule, but by the
statutes. 853 (n) (2) specifically bars from the
defendant from participating in the ancillary
proceeding. So whatever rights the defendant has
can only be asserted in the trial itself and that
sort of reiterates a point that Bo Edwards made,
which is that the criminal forfeiture statutes
themselves are written based on the premise that
there is a right to jury trial, and if you look

carefully at the provisions of the criminal
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forfeiture statutes, they can’t be understood
without that premise.

We think that abolishing the right to jury
trial, in effect, makes these criminal forfeiture
statutes unintelligible and incoherent. And you
would really need an amendment to the statutes
themselves in order to make them mesh with an
amended rule which abolishes jury trial rights.
Mr. Edwards mentioned 853 (c) which specifically
refers to a special verdict of forfeiture. But
throughout 853 and the corresponding provisions of
the RICO statute and the other criminal forfeiture
statutes, which are all procedurally the same,
there are assumptions built into the statute that
there is a right to a jury verdict on the issue of
forfeiture, and these statutes would have to be
completely rewritten around the change in the rule
that’s before this committee.

We don’'t see how the committee really has
jurisdiction to do that when it, in effect, it

would rewrite the substantive criminal forfeiture

statutes.
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MS. STITH: Let me ask about several
subsidiary issues. It seems to me that this
proposed rule besides taking the issue from the
jury and giving it to the judge also changes the
nature of what the issue is. And I wonder if you
have any comments or concerns here. 31(e) says
that the jury shall have a finding as to the extent
of the defendant’s interest in the property. As I
understand the proposed rule, if there is an
ancillary proceeding, then all the judge decides at
sentencing is that the property was used in the
crime or otherwise had a nexus to the crime as
required by statute with no finding at the
sentencing itself that the defendant had an
interest in the property. If there is no ancillary
proceeding, I gather that as I read the rule the
judge finds the defendant had a possessory or a
legal interest in the property. Does this have any
significance? I notice it’s a change so I’'m
assuming it must be significant. Tell me.

MR. EDWARDS: Well, I think it’s highly

significant. For one reason, it would appear to me
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that the broad and rather loose language in the
proposed rule amendment is contrary to the
standard, the substantive standard for forfeiture
that appears in 853, and I did not find in either
of the Justice Department’s responses to our
submission any adegquate response to that. There
are two different--there’s an A and a B in 853, and
the standards of when the property interest of
third parties can be forfeited, and that does--
strike that--when property can be forfeited under
the criminal forfeiture provisions of 853.

And the second area was scarcely mentioned
at all. And so I find that the proposed language
in the amended rule is inconsistent and broader
than the language in 853 which sets the statutory
standard for criminal forfeiture. David, do you
agree with that?

MR. SMITH: Yes, I do. Professor, I'm not
sure I fully understand your question. I have to
be candid. So I can’'t respond.

MS. STITH: Is the nature of the factual

finding that the jury makes under 31(e), the
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language used in 31(e) 1is not repeated, it’s not
simply transferred to the judge but the actual
finding itself seems to be altered?

MR. SMITH: Yes. We noted that, I think,
in our written papers that throughout the proposal,
as a matter of fact, there are subtle changes in
the standards that the statute has established.
They may be inadvertent and they obviously could be
cleaned up, but we’ve noted at a number of places
where subtle or not so subtle changes in the
substantive standards for forfeiture have crept
into the note at various places. And obviously
those things shouldn’t be done because Congress
decides what property is subject to forfeiture. Is
that what you’re getting at?

MS. STITH: Right.

MR. SMITH: Yes.

MS. STITH: But I wondered if you had
anything more to say on it? There is one other
issue that I saw that--I was asked to make sure all
the issues get on the table. As you read the final

portion of our proposed Rule F, substitute
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property, as I read your statement, particularly
your statement before Congress in the fall, Mr.
Edwards, you read this as permitting pretrial
restraining orders with respect to substitute
property. Is that correct?

MR. EDWARDS: The proposal that I had read
a day or two before my testimony before the Crime
Subcommittee, which had not been introduced but was
the subject of the Crime Subcommittee hearing, did
provide for pretrial restraint of substitute
assets, and I was pointing out to the Crime
Subcommittee that that was a vast expansion of
government’s forfeiture powers because under
present law the government can either through
criminal forfeiture restrain property that it
alleges in an indictment is subject to forfeiture
or it can seize property under the civil forfeiture
statutes upon an ex parte showing of probable cause
that that property is subject to forfeiture, but it
cannot seize untainted privately owned property,
not without getting a judgment first.

MS. STITH: And were you asserting that
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Part F permits that in this proposed rule?

MR. EDWARDS: I don’'t believe that the
amended rule speaks to that. At least it if does,
I haven’'t ferreted it out yet.

MR. SMITH: But I think the point that Mr.
Edwards was trying to make was that you have to
look at this proposal that’s before the committee
in light of the various proposals that are
circulating in Congress, DOJ proposals, to make
other tremendous changes in the criminal forfeiture
statutes. And one of the more significant changes
that DOJ has proposed and is always pushing is this
idea that they ought to be able to seize substitute
assets prior or freeze substitute assets prior to
trial, and it’s an example of the way in which this
proposal would aggravate the losses to the
defendants inherent in DOJ’s other proposals. It’s
all one ball of wax to DOJ.

It’s unfortunate that this committee
doesn’t really know what’s going on in Congress and
to the same extent Congress sometimes doesn’t know

what'’s going on in this committee, and we’re the
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only organization that’s trying to inform both the
committee and Congress of what’s going on in the
other forum because if you put the two things
together, you see this tremendous expansion of the
government’s powers to carry out criminal
forfeitures, a great substantive expansion of the
scope of criminal forfeiture law and at the same
time a great diminution in the rights of both the
defendants and the third parties to defend against
criminal forfeitures, and if you don’t see the
whole picture you don’t really get a sense of
what’s going on.

CHAIRMAN DAVIS: Judge Dowd, do you or
anybody else on the committee have any questions?

JUDGE DOWD: If any other member of the
committee wants to inquire, they can.

CHAIRMAN DAVIS: Mr. Josefsberg.

MR. JOSEFSBERG: I have one practical
question, something I don’t understand. If we were
to vote against this, there would be a criminal
trial and after the criminal trial if there’s a

conviction, there would be a bifurcated jury trial
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on the forfeiture issue; right?

MR. EDWARDS: That'’'s the way things work
today; yes.

MR. JOSEFSBERG: And here’s what I don’t
understand. Representing a defendant and
representing claimants, I‘'m in favor of a jury
trial because there’s the possibility of maybe jury
nullification, maybe a little more mercy, maybe as
two federal judges were discussing this morning,
Judge Borman and Judge Marovich, them following
their oath, and maybe jurors may be just a little
more loose toward some wife or some children. What
I don’t understand is if I'm trying the case, and
I've just had 12 jurors say that beyond a
reasonable doubt my client is a lying dirt bag, and
that my closing argument was garbage, I really
don’t enjoy going back before those 12, and then I
like some of the ten, eight or six or whatever
preemptories you’re leaving us retroactively.

[Laughter.]

MR. JOSEFSBERG: What is the bargain about

trying this forfeiture in front of 12 people who
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have just stepped all over me?

MR. SMITH: Let me answer that. You don't
have to. You can waive your right to have the jury
try the forfeiture aspect of the case. The
government doesn’t have to agree to that, but they
usually will because they prefer trying these
things to judges normally.

MR. JOSEFSBERG: They wouldn’t if you’d
seen some of the juries I’'ve seen walk out.

MR. SMITH: They don’t always agree to the
waiver, that’s true. I've seen thém refuse it
sometimes. But you know jurors often see the
forfeiture issues completely differently, as they
should, than the question of guilt or innocence
because your client can be guilty, obviously
guilty, but the property not subject to forfeiture.
They really present totally different factual
questions. So it’s very common for juries to
quickly agree on guilt but then return a no
forfeiture verdict because the two issues are often
completely different.

JUDGE MILLER: How common is that? Do you
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have any statistics?

MR. SMITH: It’s quite common. We don'’t
keep statistics. I don't think DOJ has statistics
on that, but--

JUDGE MILLER: Wouldn’t that require
really intellectual honesty to distinguish between

those two, in which case I’'d prefer a judge over a

jury?

MR. SMITH: No. I think the jurors are
perfectly honest. The question is they’re simply
separate factual issues. The government often will

seek forfeiture of let’s say ten items of property.
Maybe five of those are subject to forfeiture and
for five the evidence just isn’t there, and the
juries will distinguish between these things. And
not only that, but there are jurors--and this
really lies at the root of the government'’s
proposal--there are jurors who simply don’t like
criminal forfeiture, who think it’s a harsh
punishment, they don’t want to take away the family
homestead, and occasionally nullification occurs,

even for an obviously guilty defendant because
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don’t forget there are third parties such as
children and wives who may be innocent who have an
interest, who are going to be hurt just as badly as
the defendant by taking away the family home, and
the jurors may sympathize with those people.

JUDGE MILLER: They have no problem being
honest about taking away father?

MR. SMITH: Right. They have no problem
taking away father, but they may have a problem
taking away the family home.

CHAIRMAN DAVIS: Judge Marovich and then
Judge Wilson.

JUDGE MAROVICH: I'm just curious whether
--I'm inclined to think that Bob Josefsberg’s
concerns are how 1t plays it out in real life. In
11 years, I have never once, not one time, had a
jury on a forfeiture. They might feel sorry for
women and children, but most of these things are in
drug cases almost universally, and they sure as
hell don’t feel sorry for people who get close to
that nasty stuff.

But I was curious as to whether my
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experience is unique or whether other judges have
the same history? 1I’ve never had one jury trial.
I don’t know 1if anybody else has.

MR. EDWARDS: Well, I can simply say that
from my experience the way I have looked at it is I
would rather have a chance at persuading one or two
or three members of the jury that the government is
overreaching, that the government is going too far,
and you’ve already--you’re taking this person’s
liberty is going to be, this defendant’s liberty is
going to be removed, but there are other matters to
be considered here. And it has also been my
experience that the government very often
overcharges with respect to criminal forfeiture so
there very often are factual defenses that a jury
could identify with, that, as David said, perhaps
not to all of the properties listed in a criminal
forfeiture count but as to some of them, and most
of the time I would rather take my chances with the
jury even though it’s the jury that just found my
client guilty.

After all, in a capital case, that’s what
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you’'re doing, too, and a life is on the line. But
let me add finally, there is a tradition centuries
long among English speaking peoples juries somehow
or another sense that the right of ownership of
property is a very important part of what we have
vis-a-vis our government, and from the 14th
century, there are many examples of English juries
and later of American juries that acted as a buffer
between the government and the property owner, even
property owners that they had already decided
needed to be put away.

So I can simply say that it does happen
and it is very meaningful to have 12 people who
aren’t back in the courtroom everyday and who
haven’'t heard dozens of cases like this the month
and the year and the years before. It makes a
difference.

CHAIRMAN DAVIS: Judge Wilson.

JUDGE WILSON: First, on the guestion
Judge Marovich talked about, I have had two or
three requests for jury trials on forfeiture and

each of those cases the government threw in the
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towel and so I didn’t actually go to trial, but I
have heard of them where the jury did not forfeit
in the Eastern District of Arkansas. At least in
Arkansas--it may have been in the Western District.
And I tell you you’re preaching to the saved as far
as I'm concerned. I spent 25 years as a
practitioner trying to get the Arkansas legislature
to pass a bill to give the right to jury trial in
child custody cases, at least in the first
instance, and never could anybody even to sponsor
the bill, but I agree with that great English
barrister of the last century that said a judge 1is
but a juror in ermine skin robe.

And I think jurors are perfectly capable
of--I notice in the comment it says that jurors may
have a hard time understanding the different
burdens of proof. I think properly instructed they
can do that and sometimes there are some legitimate
hard issues between interest in property and
whether or not they toted this dope in from
somewhere or whether they robbed this bank and

there is some real good real law property issues
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there that I think are more properly submitted to a
jury.

But let me get back--I'm like one of these
congressman I see on C-SPAN, they make a speech and
then they ask a little old bitty tadpole guestion
at the end.

[Laughter.]

JUDGE WILSON: But I noticed you said
there is one sentence in Libretti and then a
comment on page seven in our book. I don’'t believe
you have our book. It says in light of Libretti,
it is questionable whether the jury should have any
role in the forfeiture process. Well, I read
Libretti when it first came out, but I haven’t read
it in some time. I thought it pretty much knocked
the issue in the head as far as the Constitution,
but apparently even the--well, I guess I will ask
this of government--even the government concedes
there is still a question after Libretti. And
obviously your position is that Libretti doesn’t
make a definitive decision on the point?

MR. EDWARDS: Libretti does not mention
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the Seventh Amendment at all and does not discuss
whether simply placing a new label on a forfeiture
proceeding by attaching it to a criminal indictment
and making it part of a criminal proceeding matters
constitutionally. Libretti only says that our
analysis of the nature of criminal forfeiture as an
aspect of sentencing rather than an element of the
criminal offense compels the conclusion that the
right to a jury verdict on forfeitability does not
fall within the Sixth Amendment’s constitutional
protection. And that’s what I meant when I
referred to the crack between the Sixth and the
Seventh Amendment.

The only way it would seem to me that the
government could successfully persuade the Supreme
Court that there was no right to jury trial would
be to argue that somehow or another by the
Congress’ adopting 853 and allowing the government
to attach a forfeiture proceeding on to an
indictment and thereby on to a criminal proceeding,
that they have created some sort of hybrid

forfeiture action that slips between the Sixth
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Amendment right to protection in criminal trials,
jury trial rights in criminal cases, and the
Seventh Amendment right to jury trial protection in
civil cases.

And somehow or another they squeak in
between those two. But if you consider the
history, what brought the Declaration of
Independence and the Bill of Rights about, I think
that simply can’'t fly, and I don’t know what the
Supreme Court would do, how they would fashion a
conclusion that there was a constitutionally
protected right under this new hybrid type, this
forfeiture action with the new hair piece, as I
salid, but I believe they would. I believe they
would say there is a right to jury trial.

CHAIRMAN DAVIS: Judge Roll.

JUDGE ROLL: Although I think that
Libretti may answer much of this, one of the things
that I found alarming in the government’s March 20
report or statement, page three dealt with
identification of property to be forfeited and the

assertion that it needn’t be identified, that just
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the general allegation and everything that is
subject to forfeiture may be forfeited. I can
understand perhaps as far as currency or proceeds
from drug trafficking, money seized and so on, but
I'd like your comment regarding that.

MR. EDWARDS: Well, if I'm going to have
to prepare a defense, I’'ve got to know what
property the government is claiming is subject to
forfeiture. And you’'re absolutely right, when it’s
money, money being fungible, a criminal forfeiture
count might very well say a million dollars or a
half million dollars or whatever, and then go about
proving from several different directions how you
reached that bottom line, but if it’s specific
personal or real property, I believe that must be
included in the forfeiture count of an indictment.
Otherwise how is due process, the notice
requirement of due process, satisfied.

JUDGE ROLL: We’ve been talking about
culture earlier, about cultural differences between
districts, and I know in our district if it'’s

vehicles, if it’s residences, if it’s specific
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property, it is always identified in the indictment
as specifically subject to forfeiture.

MR. EDWARDS: Well, because I’'ve handled
forfeiture cases in a number of different
jurisdictions, it varies widely, and I believe
that’s David’s experience, too.

MR. SMITH: Yes, it does, Judge. I know
you're from Tucson because my brother practices
there and my wife has been out there, too.

JUDGE ROLL: Did he tell you about me and
what’s his name?

[Laughter.]

MR. SMITH: Jesse Smith, and a lot of
things are done better in Tucson than elsewhere. I
can tell you that in many, many districts, the
forfeiture allegations have become more and more
general as the years go by. When these statutes
were first enacted, when Rule 7(c) (2) was fresh,
the prosecutors made darn sure that they were
specific about the allegations because that’s the
way the rule read, but as these cases began to come

down saying, well, it doesn’t really matter whether
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you specifically allege it in the indictment, as
long as you give the defendant notice in some other
way, prosecutors started getting more ;ax about
specifically naming it in the indictment. They
learned they didn’'t have to and they could get away
with it. And that’s the trend we’ve seen.
Unfortunately, the courts have really
given Rule 7(c) (2)s interpreted very, very loosely,
and we’re not happy with that state of affairs, but
what the government would do here, as you point
out, 1s just abolish it all together and allow the
government to make generalized allegations. Not
only does that mean that the grand jury is no
longer a check for whatever it’s worth on the
prosecutor’s ability to include property in the
indictment for forfeiture and to seize that
property prior to trial, but it also has another
very pernicious effect, and that is--obviously the
defendant doesn’t know what he’s up against unless
he gets some other form of notice--but at the same
time the government is arguing we ought to expand

the scope of property that we can seize prior to
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trial to include substitute assets. That is
property that’s not tainted, that’s never been
involved in a crime, but which is substituted for
the tainted property that they can’t find.

And often what that means is seizing all
of the defendant’s property, and the government
says, well, not only do we want to do that, but we
don’'t even want to allow the defendant to have a
hearing after it’s been seized, after it’s been
restrained, to try to get it unrestrained so that
he can use it to carry on with his life. And why
aren’'t you entitled to a hearing on that? Because
the grand jury has already found that the property
is subject to forfeiture, they say, so that's
probable cause enough and you’re not entitled to a
hearing. So they are sort of speaking out of both
sides of their mouths.

On the one hand, they say we don’'t need
Rule 7(c) (2). We don’t need any specificity, but
in Congress, when they’re trying to justify the
other proposal for expanding the scope of property

that’s subject to pretrial restraint or seizure,
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they say there is plenty of protection in Rule
7(c) (2). After all, the indictment--the grand jury
has passed upon what’s subject to forfeiture.

So really the two justifications are
completely at odds with each other, but they’re
presented before different committee--I mean before
this committee and Congress, and nobody seems to
know except those of who are watching what they do
that they’re speaking out of both sides of their
mouths at the same time.

MR. EDWARDS: I would also comment. I
have observed that bad cases make bad law applies
here. In the BCCI case, for example, the
government got a lot of legal precedent that they
can use to avoid specificity because they had some
international gangsters doing a lot of very bad
things. And I can think of a couple of other cases
where they caught some cartel agents with millions
and millions of dollars, and some of the precedent
that came out of those cases were very favorable
for Justice and very unfavorable to small time

property owners who might find themselves caught up
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in a bad situation. And I don’‘t know that there 1is
any solution for that. That’'s just the way our
system works. Sometimes bad cases do make bad law.

CHAIRMAN DAVIS: Professor Schlueter.

MR. SCHLUETER: I have a quick gquestion
for you. I think one of the arguments the
department will probably say is that Libretti
stands for the proposition that all of this
forfeiture proceeding really is more in the nature

of sentencing, and if you can follow that line of

logic, then your burden of proof changes. The
rules of evidence are gone. You have not addressed
that issue in your comments. You make some very

persuasive arguments about the right to jury trial,
but if the Supreme Court has said that forfeiture
is really more in the nature of sentencing, then
this committee is going to have to struggle with
the question of whether or not to follow that logic
and continue to treat this rule, if it does, as a
question of sentencing.

MR. EDWARDS: Well, I attempted to address

that by acknowledging that there is one sentence in
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Libretti that supports the government’s reading of

Libretti. However, the issue was not squarely
before the Supreme Court in Libretti. In fact, I
would- -

MR. SCHLUETER: On the guestion of
sentencing or on the question of a jury trial?

MR. EDWARDS: The issue of the scope of
constitutional protection of the right to jury
trial was not squarely before the Supreme Court.
The Supreme Court did say that when considering A
or B--1is criminal forfeiture an element of a
criminal offense or a matter of punishment to be
considered in the sentencing hearing, they said
it’s a matter of punishment.

I cannot argue that criminal forfeiture 1is
not punishment. I would simply say it 1is a special
brand of punishment that goes all the way back to
the reign of Edward I, and it is different from the
traditional matters that come before a sentencing
judge in a sentencing hearing, and because of that
background and the background of our separation

from England, it has other constitutional
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ramifications that do not attach to the simple
issue of is it constitutional for a judge to impose
a sentence.

MR. SCHLUETER: So i1f I can interrupt you?
Do you see it as a hybrid then? 1In the sense that
if we continue with the special verdict procedures
under 31, that treats 1t more as a matter of
verdict. If we go with Libretti’s suggestion that
it’s a matter of sentencing, then that sends us
down another road, but you’re suggesting perhaps
that this committee keep it as a hybrid. That is
you continue to provide a jury trial, the rules of
evidence apply, and at the same time consider it an
aspect of sentencing.

MR. EDWARDS: Libretti did not hold 853's
provision for a jury trial unconstitutional. I
mean that issue has not been presented, and in
fact, it would be my contention that the most
appropriate action for this committee to take is to
reject this amendment.

MS. STITH: Mr. Edwards, I wonder why when

you keep gquoting from Libretti, you don’t guote
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whole sentence? In fact, doesn’t the Supreme Court
say without disparaging the importance of the right
provided by Rule 31(e), our analysis compels the
conclusion that this is merely a statutory right
and not a constitutional right?

MR. EDWARDS: It does say that. Yes, of
course. Judge Souter in his concurrence said I
would not reach the gquestion of a Sixth Amendment
right to trial by jury on the scope of forfeiture
or whether the Constitution obliges a trial court
to advise a defendant of whether a jury trial right
he may have. Had I had the privilege of sitting on
the court in Libretti, I would have joined Justice
Souter. I think it was unnecessary for the court
to reach that because about half a page later, the
court in its majority opinion found that Libretti
understood his rights and had waived them. So I
simply thought that the court was improvident in
even discussing Sixth Amendment rights, and of
course it didn’t discuss Seventh.

MR. SMITH: If I could add to that, even

if you assume, and this is in response to both
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professors’ questions, even if Libretti is correct
in that criminal forfeiture is purely a matter of
sentencing, there is nothing to prevent Congress or
this committee from assigning that sentencing
matter to a jury verdict. Jurieé do sentence, we
noted, in six or geven states in all felony cases
including my state of Virginia, and juries, of
course, sentence in capital cases, and there was a
long tradition of jury sentencing in other states
which has gradually changed.

But what’s clear is that juries have
always been the fact finders in criminal forfeiture
cases, always. There’s never been an exception to
that. And what the government is urging the
committee to do is to change that. And we don't
think they’ve born the burden of persuasion on that
because there are good policy reasons, none of
which Libretti addresses, for continuing to do it
exactly that way. Libretti says nothing about the
policy choices involved. It merely says that the
Sixth Amendment doesn’t require a jury to pass on

these issues.
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And we think all the policy choices are in
favor of continuing the present rule, as it stands.
And not only that, but the statute, the criminal
forfeiture statutes themselves are drafted and were
enacted based on that premise, that a jury will
return a verdict of forfeiture, and those statutes
will become unintelligible really if that rule is
changed. You’d have to change those statutes, too,
and that’s why we don‘t think it’s an appropriate
matter for this committee to be taking up.

Congress should take it up if it wants to
in connection with a complete rewrite of the
criminal forfeiture statutes, and we are very
confident that Congress will never ever go along
with the Justice Department’s proposal and we’re
also confident that if this committee passes the
proposal, Congress will reject it.

CHAIRMAN DAVIS: You mentioned in your
statement that you think the proposed amendment
makes some substantive changes. Could you tell me

the main provisions that you’re referring to in our

rule?
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MR. SMITH: I can answer that, Judge.

Well, one of them is the way we interpret the
government’s proposal the jury would or rather the
judge under the proposal would not make any
determination of the extent of the defendant’s
interest that is subject to forfeiture. That
question would be reserved for the ancillary
proceeding involving the third parties at which the
defendant, of course, has no right to be present.
And we don’t, to us that makes no sense at all
because you’ve got to determine the defendant, what
part of the defendant’s interest in the property is
subject to forfeiture. It is not always 100
percent of the defendant’s interest that is subject
to forfeiture.

CHAIRMAN DAVIS: My gquestion is leveled at
what do you consider a substantive change as
opposed to a procedural change in our proposed
rulev

MR. SMITH: Well, that is a substantive
change because presently the jury or in the case of

a bench trial the judge must determine the extent
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of the defendant’s interest that is subject to
forfeiture. And the defendant can obviously argue,
well, only ten percent of my property interest 1is
subject to forfeiture, the rest isn’t tainted.

It’s clean money that went into that, Let’s say
that boat. 90 percent of the money that went into
that boat is clean. I earned it honestly. Only
ten percent of it is drug money. So only ten
percent of that boat is subject to forfeiture.

The way the proposal seems to be written
is all of the defendant’s interest would always be
subject to forfeiture and the only person who could
raise a claim against that would be a third party
who might have an interest in that boat. Let'’s say
somebody with a mortgage on the boat. And that is
obviously not what the law is today and we don’t
see how the committee could change that.

CHAIRMAN DAVIS: Okay. Anything else?

MR. EDWARDS: Well, Judge Davis, I would
submit that getting a jury trial or not getting a
jury trial is a substantive matter. There is at

bare minimum a statutory right under present under
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the United States Code at present to a jury trial
on issues of criminal forfeiture and this would
change that.

I think it bears sharing with this jury an
experience that Stef Cassella and I had two or
three years ago appearing at an symposium at Notre
Dame Law School on forfeiture in which Professor
Blakey of Notre Dame Law School participated.
Professor Blakey was general counsel to Senator
John McClellan’s Senate committee that drafted and
passed the first RICO statute, which initiated the
notion of criminal forfeiture. And 853 was taken
directly from the criminal forfeiture provisions of
RICO, which Professor Blakey drafted.

And he said in that symposium that perhaps
in drafting the RICO statute, they did not think
carefully through the procedures that relate to
criminal forfeiture, and in particular we were
addressing at that point the right of third party
claimants in criminal forfeitures to have a jury
trial which the federal code does not now allow.

I noticed that a case cited in the
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government submission, United States versus Mussino
in the seventh circuit, 1is a case I have in which I
represent a third party claimant and I asked the
district court to hold 853 unconstitutional under
the Seventh Amendment as to third party claimants,
and the seventh circuit was about to take that up
and decided that the underlying criminal conviction
was goling to have to be overturned, which mooted
the judgment of forfeiture and sent me back to
district court. So I missed out on the opportunity
to have the seventh circuit pass on whether third
party claimants in ancillary criminal forfeiture
proceedings had a right under the Seventh Amendment
to jury trial, but I believe the right to jury
trial itself is a substantive right and it’s not
appropriate to remove that by rule amendment.

MR. PAULEY: Is Rule 23 invalid then?

MR. EDWARDS: What?

MR. PAULEY: Is Rule 23 invalid?

MR . EDWARDS: In what respect?

MR. PAULEY: Existing that way. It gives

the government the right to have a jury trial.
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MR. SMITH: No.

MR. EDWARDS: No, no.

MR. PAULEY: I mean the defendant cannot
waive without the consent of the government.

MR. SMITH: We don’t disagree with that.

MR. EDWARDS: No, we wouldn’t disagree
with it.

MR. PAULEY: You don't disagree with the
policy or you--

CHAIRMAN DAVIS: Mr. Pauley, I'm having
trouble hearing you.

MR. PAULEY: I mean is in--

MR. SMITH: We think the government should
have a right to a jury trial too, if it wants it,
and as I said before, sometimes the government
insists on its right to a jury trial.

MR. PAULEY: I understand, but if the rule
is delving into substance rather than procedure,
then whether or not we agree with the substance of
the rule, it’s an invalid rule?

MR. SMITH: Oh, I see.

MR. PAULEY: Is that your submission?
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MR. SMITH: It’s not my submission.

JUDGE CARNES: It seems to me you’'re
substantive as a synonym for really important or
really valuable or constitutionally guaranteed.
That’s different from, I think, the way in which
the chairman intended the question. We can’t adopt
regardless of which way we go on any rules that
affect substantive matters or we’re not supposed
to. That’'s supposed to be outside of the scope of
the rules.

MR. EDWARDS: Yes.

JUDGE CARNES: And if we adopt a rule
giving somebody a right to a jury or trying to take
it away from a right to a jury, that may be wise or
unconstitutional or what not, but in our view or at
least some of the guestions, it’s not a substantive
matter, it’s a procedural matter. How a
substantive right to property is taken away from
you or you’'re deprived or it’s defined is by
procedure, and I think the question was is there
anything in here that transgresses the distinction

between procedural rights, however important, and
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substantive rights, which is whether you can be
deprived of the property regardless of the
procedure?

MR. SMITH: Well, we think that the burden
of proof is also a substantive matter. That’s what
we’'ve said in our submission. While this
committee’s proposal doesn’t directly address
burden of proof, it does address it in a note, and
weighs in, in effect, on behalf of the government'’s
view that the burden of proof is merely a
preponderance of the evidence. Of course if you
treat forfeiture as purely a sentencing matter for
the judge, that would tend to promote the notion
that preponderance standard is sufficient.

We think, as we’ve said over and over
again, that Congress clearly intended to provide
for a beyond reasonable doubt burden of proof. I'd
be prepared to concede that that’s not
constitutionally required, but if you look at the
legislative history, and there was a fine opinion
from your circuit, Judge, that did--Elgersma.

Unfortunately it was overruled en banc. But if vyou
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look at that--

JUDGE CARNES: By a less fine opinion.

[Laughter.]

MR. SMITH: If you look at the decision,
rather than rehashing the whole legislative
history, we cited that case, and it really does
show that there is no guestion about it. Congress
intended a beyond a reasonable doubt burden of
proof for all criminal forfeiture statutes. In
fact, one of the statutes specifically incorporates
that language into it. That is the obscenity
criminal forfeiture statute. It says beyond a
reasonable doubt. The others merely assume that
that would be the burden, and the government
initially agreed--in fact, the government asked for
that.

I was in Mr. Cassella’s position in 1984
and I was involved with that legislation, and I
still remember it. There were people in Congress
who said, well, what about preponderance of the
evidence? Why shouldn’t we make it preponderance

of the evidence? And it was the Justice Department
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that insisted that the burden of proof should be
beyond a reasonable doubt because they didn’t want
to have to litigate the issue in the courts. They
thought it raised constitutional questions back
then.

So they went with the beyond a reasonable
doubt standard and you can find that in the
legislative history. In fact, we’ve cited the
House committee report that says that. But despite
all this legislative history, the courts have been
saying ever since Libretti and indeed even some
courts before Libretti that the standard of proof
is preponderance of the evidence. But there is
inconsistent decisions, and we don’t think that’'s a
matter that this committee should decide by rule.
We think it’s a substantive right conferred by
Congress which shouldn’t be overruled by the
committee.

CHAIRMAN DAVIS: Any further questions?

MR. EDWARDS: Judge Davis, just one thing
I wanted to tell Judge Marovich. I have won a

civil forfeiture case before a jury, and it was
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fun.

JUDGE MAROVICH: I didn’t disagree with
the distinction that you’ve drawn. I'm just trying
to say as a practical matter that there is a lot of
backing for Bob’s position and without disagreeing
or taking the stand on the proposition.

CHAIRMAN DAVIS: Gentlemen.

JUDGE WILSON: I realize the judicial
economy of time 1s most important consideration
these days. I found that out when we supported the
lawyer voir dire right, and we might take ten or 15
minutes longer during a trial to select a jury so
that wouldn’t work.

[Laughter.]

JUDGE WILSON: We’re not really talking--
and maybe the Justice Department will address this,
too, but how many cases does a defendant really
want? How often are they going to request a jury
trial? And by and large, they’re not going to
argue that that’s not forfeited money. Aren’'t we
really talking about issues where there--let me

back up and see if I can ask this question plainly.
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How many cases will a defendant really want a jury
trial?

MR. EDWARDS: I think it would be fairly
rare. Of course, let me temper that by it’s
difficult to say right now in the coming years how
often the Justice Department will choose to use
criminal forfeiture as opposed to civil forfeiture.
That may depend in large part on what Chairman Hyde
does to reform civil forfeiture and make the
playing field a little more even and what this
committee does with Justice’s attempt to avoid
juries.

But let’s say under present circumstances,
it is rare, and to be fair about it, Judge
Marovich, if I were in a criminal forfeiture case
and I had comfort in the federal judge hearing the
case not being too knocked out by the proof against
my client, I might very well waive jury trial on
the forfeiture issues.

JUDGE MAROVICH: You’ve put your finger on
why it is my experience.

[Laughter.]
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MR. EDWARDS: But unfortunately, I would
say my experiences run to the contrary. I'd rather
take my chances with a jury of 12 impartial
citizens who don’t come in the courtroom everyday.

JUDGE MAROVICH: I will accept your first
answer as the better--

[Laughter.]

JUDGE WILSON: I think you’'re wise.

CHAIRMAN DAVIS: All right, gentlemen.
Thank you very much for coming. We appreciate it
very much.

MR. EDWARDS: Judge Davis, thank you for
having us. Thank you, all.

CHAIRMAN DAVIS: We’ll hear next from Mr.
Stefan Cassella. And I think we’ve all met Mr.
Cassella before. He’s the Deputy Chief, Asset
Forfeiture and Money Laundering Section of the
department. Mr. Cassella, we’'ve read your written
submission and we’d be glad to hear a brief

statement and hope you’ll answer our questions

after that.

MR. CASSELLA: Thank you, Judge Davis. I
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did prepare a statement which I promise is not
longer than ten minutes long and I will be happy to
take the committee’s guestions. We thank the
committee for the opportunity to present our views
on Rule 32.2. Federal prosecutors are now
including forfeiture counts in many if not most of
their criminal indictments, and they’ve started to
ask some very practical gquestions.

How do you bifurcate the criminal trial?
What does the special verdict form look like? Does
the jury have to resolve issues of state property
law? What do I do with property that I don'’t
discover until after the trial is over? The
current rules do not answer those gquestions, and we
think that they need to be replaced with a new rule
that sets forth a clear and orderly process that
everyone can follow.

As we'’ve saild in the papers we’'ve filed
with the committee, one of the best ways to improve
the law is to eliminate the role of the jury in the
forfeiture phase of the trial. The present rules

require a bifurcated proceeding in which the jury
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must return to the courtroom to hear additional
evidence and instructions before returning a
special verdict of forfeiture. This procedure 1is
virtually universal. I can’'t remember the last
time I heard anyone tell me that a judge had
allowed a jury to hear evidence regarding the
forfeiture during the government’s case in chief.

Without a doubt, this procedure 1is
burdensome to everyone involved in the process, to
the judge, the jury and to the litigants. At the
end of a long trial, no one wants to be the one to
tell the jurors who are in the process of putting
on their hats and coats and getting ready to go
home that they have to stay to hear new evidence,
to hear new instructions, and to return a verdict
on forfeiture law. A room filled with jurors who
are visibly upset that they’re not ready to go home
is not the proper environment in which to seek the
deliberate and fair administration of justice.

Of course, such burdens might be justified
if they were necessary, but they’re not. It is now

settled that criminal forfeiture is part of the
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defendant’s sentence and sentencing matters are
commonly assigned to the court. Mr. Smith and Mr.
Edwards have just argued that just because the
Constitution permits forfeitures to be resolved by
judges doesn’t mean that they should be, but the
same could be said for all sentencing issues. We
could insist that the jury make all factual
findings necessary under the sentencing guidelines,
but we don’t.

If the court can make the decisions that
might result in the imposition of a life sentence,
it seems the court can also find that the defendant
will have to forfeit his car or his house or his
bank account. Moreover, having the jury make
findings of fact with respect to forfeiture can
lead to inconsistent results. In a drug case, the
jury might find that the defendant earned so much
money from his drug dealing and he has to forfeit
that amount.

The court, however, can ignore that
finding and use a larger or smaller amount to

calculate the offense level that determines the
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sentencing guideline. We cited in our written
testimony a recent fourth circuit case where that
happened. It seems to us that it makes little
sense to have both the judge and the jury make the
same calculation with each free to ignore the
other.

And finally, having the jury make the
forfeiture findings is often simply impractical.
The statutes provide for post-trial discovery to
give the government a chance to locate and identify
property traceable to the offense. In other words,
they contemplate that at least some of the
forfeitable property will not be found until after
the jury is dismissed. Now, suppose in a drug
case, the government discovers a cache of gold bars
buried in the defendant’s backyard long after t