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Agenda F-18 (Summary)
Rules
September 1996

SUMMARY OF THE
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the
Conference:

1. Approve proposed amendments to Bankruptcy Rules 1010, 1019, 2002,
2007.1, 3014, 3017, 3018, 3021, 8001, 8002, 9011, and 9035, and proposed
new Rules 1020, 3017.1, 8020, and 9015 and transmit them to the Supreme
Court for its consideration with the recommendation that they be adopted by
the Court and transmitted to Congress in accordance with the law ................ pp- 4-9

2. Approve proposed amendments to Civil Rules 9 and 48 and transmit them
to the Supreme Court for its consideration with the recommendation that
they be adopted by the Court and transmitted to Congress in accordance
WIth the JaW ..eeeeeeeiecrerierinesiesesenessecssisssicsanessesssessssesesssasssssssssssonsassessnens pp- 10-13

3. Approve proposed amendments to Criminal Rule 16 and transmit them to
the Supreme Court for its consideration with the recommendation that they
be adopted by the Court and transmitted to Congress in accordance with the
JAW ceoevecveeieeveenesrcenessesesessnosssssssssssseesessassessnssessssasessssesnsessasasasansnsassassestssasanne pp.16-17

4. Approve proposed amendments to Evidence Rules 407, 801, 803(24),
804(b)(5), 806, and proposed new Rules 804(b)(6) and 807 and transmit
them to the Supreme Court for its consideration with the recommendation
that they be adopted by the Court and transmitted to Congress in accordance
WIth thE JAW ...eeeeeeeeeceevenaecnssne et csstcesasssstsressassssessssessnesnssssnssnsassnsans pp-19-21

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL

CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.




The remainder of the report is submitted for the record, and includes the following N

]
items for the information of the Conference: , N/
> Rules governing attorney conduct ...................................................................... p- 22
> Report to the Chief Justice on proposed select new rules
and rules amendments generatmg COMTOVETISY .euvvvecuesersisensusinsmessssnsssssansnassassess p- 23
> Status of proposed and pending rules AMENAMENLS .....ccevveriiereunimmenrurensisinsrinees p. 23
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Agenda F-18
Rules
September 1996
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES

Your Committee on Rules of Practice and Procedure met on June 19-20, 1996. All
the members attended the meeting, with Ian H. Gershengorn attending on behalf of
Deputy Attorney General Jamie S. Gorelick, who was unable to be present.

Representing the advisory committees were: Judge James K. Logan, chair, and
Professor Carol Ann Mooney, reporter, of the Advisory Committee on Appellate Rules;
Judge Paul Mannes, chair, and Professor Alan N. Resnick, reporter, of the Advisory
Committee on Bankruptcy Rules; Judge Patrick E. Higginbotham, chair, and Professor
Edward H. Cooper, reporter, of the Advisory Committee on Civil Rules; Judge D. Lowell
Jensen, chair, and Professor David ‘A. Schlueter, reporter, of the Advisory Committee on
Criminal Rules; and Judge Ralph K. Winter, Jr., chair, and Professor Margaret A. Berger,
reporter, of the Advisory Committee on Evidence Rules.

Participating in the meeting were Peter G. McCabe, the Committee’s Secretary;

Professor Daniel R. Coquillette, the Committee’s reporter; John K. Rabiej, Chief, and

i

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.




Mark D. Shapﬁo, attorney, of the Administrative Office’s Rules Committee Support

Office; Patricia S. Channon of the Bankruptcy Judges Division; William B. Eldridge of O
the Federal Judicial Center; Professor Mary P. Squiers, Director of the Local Rules

Project; and Bryan A. Garner and Joseph F. Spaniol, consultants to the Committee.

AMENDMENTS TO THE |
FEDERAL RULES OF APPELLATE PROCEDURE

Rules Recommended for Tentative Approval Subject to Later Reconsideration

The Advisory Committee on Appellate Rules submitted for approval amendments
to Appellate Rules 26.1, 29, 35, and 41, together with Committee Notes explaining their
purpose and intent. The proposed amendments had been circulated to the bench and bar
for comment in Septemf)er 1995. A public hearing was scheduled, but later canceled.
The advisory committee requested that transmission of the amendments to the Judicial -
Conference be deferred, however, until the completion of the style revision project. A
The style revision of the Appellate Rules is part of a comprehensive effort to
clarify and simplify the language of the procedural rules. The style changes are designed
to be nonsubstantive. The comprehensive style revision was published for public
comment in April 1996, and the comment period expires on December 31, 1996. Instead
of approving and transmitting the substantive amendments to Rules 26.1, 29, 35, and 41
separately, the advisory committee recommended that their transmittal be deferred until

next year, when they could be considered along with the stylized revision of the Appellate

Rules.
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" Your committee approved the proposed amendments provisionally, subject to
-
| *\u reconsideration in light of any comments that may be received on the same rules during
consideration of the stylized revision of the rules. A full explanation of the proposed
amendments will be submitted next year when they are transmitted to the Judicial

Conference for approval.

Rules Approved for Publication and Comment

The Advisory Committee on Appellate Rules submitted proposed amendments that
would combine Appellate Rules 5 and 5.1 into a new Appellafe Rule 5 with the
recommendation that it be published for public comment.

Rule 5 (Appeal by Permission Under 28 U.S.C. § 1292(b)) and Rule 5.1 (Appeal
by Permission Under 28 U.S.C. § 636(c)(5)) would be amended to combine both rules
r\“““““’”: into a new Rule 5 that would govern all discretionary appeals from district court orders,

judgments, and decrees. Although Rule 5 deals with interlocutory appeals and Rule 5.1

deals with judgments originally entered on direction of a magistrate judge, both rules

involve discretionary appeals, a;ld‘much of Rule 5.1 is repetitive of Rule 5. Most of the
131,:{ changes are intendgd to broaden the laﬁguage so that the new Rule 5 would apply to all
discretionary appeals. |

In addition to econorﬁizing the rules, the proposed rules’ consolidation would
govern any futuré discretionary appeals authorized under 28 U.S.C. § 1292(e). The
statutory provision ‘was anie;lded in‘ 1992 authorizing the Supreme Court to prescribe
rules that “provide for an appeai of an interloﬁutory decision to the courts of appeals tﬁat

o,
ffﬂ i
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is not otherwise provided for” in § 1292. The Court has not yet exercised its authority
under § 1292(e), but a proposed amendment to Civil Rule 23 is being published for O
comment that would permit a discretionary interlocutory appeal from a district court order
granting or denying class action certification. Instead of prescribing separate rules for
each newly authorized interlocutory appeal, the proposed single rule would govern
present and future discretionary appeals.
Appellate Form 4 (Affidavit to Accompany Motion for Permission to Appeal in
Forma Pauperis) would be substantially revised to request more detailed information,
which is needed to evaluate a party’s eligibility to proceed in forma pauperis.
The committee voted to circulate the proposed amendment of Appellate Rules 5

and 5.1 and the revised Appellate Form 4 to the bench and bar for comment.

»

AMENDMENTS TO THE
FEDERAL RULES OF BANKRUPTCY PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Commiftee on Bankruptcy Rules submitted proposed amendments to
Federal Rules of Bankruptcy Procedure 1010, 1019, 2002, 2007.1, 3014, 3017, 3018,
3021, 8001, 8002, 901 1; and 9035 and proposed new Rules 1020, 3017.1, 8020, and
9015, together with Committee Notes explaining their purpose and intent. Many of the
changes conform to, or imﬁlement, the Banl&uptcy Reform Act of 1994. The Act
contains provisions on procedures éoverning, among other matters, small businesses,
appointment of trustees, and jury trials. The proposed amendments — with the exception

of Rule 1010 — and new rules had been circulated to the bench and bar for comment in

O
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September 1995. A public hearing was scheduled, but later canceled because no request
to appear was received by the committee.

The proposed amendments to Rule 1010 (Service of Involuntary Petition and
Summons; Petition Commencing Ancillary Case) would conform certain references to
subdivisions in Civil Rule 4 and Bankruptcy Rule 7004 that were changed in 1993, and
1996, respectively. The amendments are technical and not intended to make any
substantive change.

After approving amendments to Rule 1010, your committee agreed with the
request of the advisory committee not to publish them for comment because they were
purely conforming and technical involving changes in certain cross-references and their
publication for comment was not appropriate or necessary. Under section 4(d) of the
Procedures for the Conduct of Business by the Judicial Conference Committees on Rules
of Practice and Procedure, “(t)he Standing Committee may eliminate the public notice
and comment requirement if, in the case of a technical or conforming amendment, it
determines that notice and comment are not appropriate or necessary.”

Rule 1019 (Conversion of Chapter 11 Reorganization Case, Chdpter 12 Family
Farmer’s Debt Adjustment Case, or Chapter 13 Individual’s Debt Adjustment Case to
Chapter 7 Liquidation Case) would be amended to clarify the effect of a conversion of a
case to a different chapter of the Bankruptcy Code and make stylistic improvements.

New Rule 1020 (Election to be Considered a Small Business in a Chapter 11

Reorganization Case) provides procedures and time limits for a small business to elect to
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be considered a small business in a chapter 11 case. The new rule implements certain

A

provisions added to the Bankruptcy Code by the Bankruptcy Reform Act of 1994 that
authorize a qualified debtor in a chapter 11 reorganization case to elect to be considered a

small business.

Rule 2002 (Notices to Creditors, Equity Security Holders, United States, and
United States Trustee) is amended to provide notice of a meeting called for the purpose of
electing a chapter 11 trustee. In addition, the caption of every notice required to be given
by the debtor to a creditor must include information mandated under § 342(c) of the
Bankruptcy Code as amended by the Bankruptcy Reform Act of 1994.

Rule 2007.1 (Appointment of Trustee or Examiner in a Chapter 11 Reorganization
Case) is amended to provide procedures for the election of a chapter 11 trustee
implementing § 1104(b) of the Bankruptcy Code as amended by the Bankruptcy Reform O
Act of 1994.

The proposed amendments to Rule 3014 (Election Under § 1111(b) by Secured
Creditor in Chapter 9 Municipality or Chapter 11 Reorganization Case) would set a
deadline for secured creditors to elect the application of § 1111(b)(2) of the Bankruptcy
Code in a small business case when a conditionally-approved disclosure statement is
approved finally without a hearing.

Rule 3017 (Court Consideration of Disclosure Statement.in Chapter 9
Municipality and Chapter 11 Reorganization Cases) is amended to give the court

flexibility in fixing the record date for determining the holders of securities who are -
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entitled to receive a disclosure statement, ballot, and other materials in connection with
the solicitation of votes on a plan.

New Rule 3017.1 (Court Consideration of Disclosure Statement in a Small
Business Case) would implement § 1125(f), added by the Bankruptcy Reform Act of
1994, by providing procedures for the conditional and final approval of a disclosure
statement in a small business chapter 11 case.

Rule 3018 (Acceptance or Rejection of Plan in a Chapter 9 Municipality or a
Chapter 11 Reorganization Case) would be amended to provide a court with flexibility in
fixing the record date for determining the holders of securities who may vote on a plan.

Rule 3021 (Distribution Under Plan) would be amended to provide flexibility in
fixing the record date for determining the holders of securities who are entitled to receive
distributions under a confirmed plan; to treat the holders of debt securities the same as
other creditors by requiring that their claims be allowed to receive distribution; and to
clarify that all interest ‘holders whose interests have not been disallowed may receive a
distribution under a confirmed plan.

Rule 8001 (Manner of Taking Appeal; Voluntary Dismissal) would be amended to
conform to the 1994 Bankruptcy Reform Act’s provisions that amended 28 U.S.C. § 158
to permit an appeal as of right from an order extending or reducing the exclusivity period
for filing a chapter 11 plan under § 1121 of the Code. Subdivision (¢) would be

specifically amended to provide a procedure for electing to have an appeal heard by the
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district court rather than by a bankruptcy appellate panel, under 28 U.S.C. § 158(c)(1), as
amended by the Act.

The proposed amendments to Rule 8002 (Time for Filing Notice of Appeal) would
allow a court, based on excusable neglect, to enter an order — more than 20 days after the
expiration of the time to file a notice of appeal — permitting a party to file a notice of
appeal if the motion for an extension was timely and the notice of appeal is filed not later
than ten days after the entry of the order extending the time; and to prohibit any extension
of time to file a notice of appeal if the appeal is from certain types of orders.

New Rule 8020 (Damages and Costs for Frivolous Appeal) would be added to
clarify the authority of a district court or a bankruptcy appellate panel hearing an appeal
to award damages and costs for a frivolous appeal.

Rule 9011 (Signing of Papers; Representations to the Court; Sanctions;
Verification and Copies of Papers) would be amended to conform to the 1993
amendments to Civil Rule 11, except that the Rule 11 “safe harbor” provision — which
prohibits the filing of a motion for sanctions unless the challenged paper is not withdrawn
or corrected within a prescribed time after service of the motion — does not apply if the
challenged paper is a bankruptcy petition.

New Rule 9015 (Jury Trials) would provide procedures relating to jury trials in
bankruptcy cases and proceedings, including procedures for consenting to have a jury

trial conducted by a bankruptcy judge under 28 U.S.C. § 157(e), as added by the

Bankruptcy Reform Act of 1994.
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Rule 9035 (Applicability of Rules in Judicial Districts in Alabama and North

(‘Wﬁh\ |
i

Carolina) would be amended to clarify that the Bankruptcy Rules do not apply to the

2

extent that they are inconsistent with any federal statutory prdvision relatiﬂg to
bankruptcy administrators in the districts of North Carolina and Alabama.

The proposed amendments to the Federal Rules of Bankruptcy Procedure, as
recommended by your committee, appear in Appendix A together with an excerpt from
the advisory committee report. .

Recommendation: That the Judicial Conference approve proposed
amendments to Bankruptcy Rules 1010, 1019, 2002, 2007.1, 3014, 3017,
3018, 3021, 8001, 8002, 9011, and 9035, and proposed new Rules 1020,
3017.1, 8020, and 9015 and transmit them to the Supreme Court for its
consideration with the recommendation that they be adopted by the Court
and transmitted to Congress in accordance with the law.

G \ Official Bankruptcy Forms Approved for Publication and Comment

The Advisory Committee on Bankruptcy Rules submitted proposed revisions of
Official Bankruptcy Forms 1, 3, 6, 8, 9, 10, 14, 17, and 18, and new Forms 20A and
20B and recommended that they be published for public comment.

Most of the proposed changes to the Official Forms are technical or intended to
lt‘vi clarify or simplify existing forms. Some of the more frequently used forms wére
2 redesigned by a graphics expert, and instructions in forms often used by petitioners in
3 bankruptcy or creditors were rewritten using plain English.
i :} Your committee voted to circulate the proposed amendments to Official Forms 1,

3,6,8,9,10, 14, 17, and 18, and new Forms 20A and 20B to the bench and bar for

VaihiaN comment.
{
WW '
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AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE

Rules Recommended for Afmr&a] and Transinission

The Advisory Cbmrﬁittee on Civil Rhles submitted to your committee proposed
amendments to Civil Rﬁles 9 and 48 t‘ogether‘x;v‘ith‘ Cbmmittee Notes explaining their
purpose and intent. The proposéd ;néndments ‘V‘QCI"C circulated to the bench and t;ar for
comment in Sciﬁtember 1995. Public hcarings were held in Oakland, California; New
O;leans, Louisiana; and Atlanta, Georgia.

Rule 9(h) (Pleading Special Matters) would be amended to resolve the ambiguity
that arises from interlocutory appeals in cases that involve both admiralty and
nonadmiralty claims by clarifying that “a case that includes an admiralty or maritime
claim within this subdivision is an admiralty case within 28 U.S.C. § 1292(a)(3).”

The proposed amendments to Rule 48 (Number of Jurors — Participation in
Verdict) would require the initial empaneling of a jury of twelve persons iﬁ all civil cases,
in the absence of stipulation by counsel to a lesser number. The jury may be reduced to
fewer members if some are excused under Rule 47(c). A jury may be reduced to fewer
than six members, however, only if the parties stipulate to a lower number before the
verdict is returned. The proposed amendments would not alter the requirement of
unanimity, nor require alternate jurors.

The advisory committee found the following considerations persuasive: .

[ It reviewed the considerable body of literature on jury size, particularly empirical
studies, which overwhelmingly favored a return to twelve-person juries. (A survey
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of the relevant articles is contained in an October 12, 1994 memorandum from the
o advisory committee’s chairman. Itis set out in Appendix B.)

® A twelve-person jury would significantly increase the statistical probability of
having a more diverse cross-section of the community and would include more
persons from different occupational and economic backgrounds than a smaller
jury. In particular, a twelve-person jury would likely include more racial,
religious, and ethnic minority representation. For example, the statistical
probability of including in a twelve-person jury at least.one member of a minority
that constitutes 10% of the population is one and one-half times greater than in a
six-person jury. An empirical study substantiating the statistical probabilities has
shown that minorities constituting 10% of the population were represented on
twelve-person juries 82% of the time and on six-person juries only 32% of the
time.

° A twelve-person jury has a greater capacity for recalling all facts and arguments
presented at trial. '

] A larger jury would be less likely to be dominated by a single aggressive juror and
less likely to reach an aberrant decision.

® Recent studies have challenged the data relied on by the courts when they
‘ originally decided to reduce jury size in the early 1970's.

° Few magistrate judges lack access to twelve-person jury courtrooms within
reasonable proximity to their chambers.

: ° Although the added costs are not insignificant — roughly $10 million per year —

i ‘ the increase would be less than 13% of the funds allocated to pay for jurors’
expenses and only one-third of one percent of the judiciary’s overall $3 billion

) budget. The advisory committee was sensitive to and appreciated the concerns of
kit the Economy Subcommittee “that the fiscal implications of (this) policy (change)
be carefully considered as part of (the) deliberations before these amendments are
i placed before the Judicial Conference.” (The Economy Subcommittee expressed
i no policy position on the proposed amendments.)

i Objections to the proposal were voiced during the public comment period. First,
(h opponents argue that the present flexibility in the rule, which allows, but does not require,

a judge to seat a jury of less than twelve persons, has been working well, and the
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proposed change is unnecessary. Second, they also assert that incurring added costs to
pay the expenses of additional veniremembers and some structural renovation to jury
boxes in magrstrate Judge courtrooms Would be unwise, espemally in these times of
financial restraints. An argument was also made that more hung Jurles would result.

The udV1sory commrttee concluded rhat tne poss1b111ty of an increase in the number
of “hung j _]lll'lCS caused by ”the proposed amendndents was not supported by data. The
committee found telling the statistical companson of hung juries in civil and criminal jury
trials. Recent data showed that in 1995, only 122 of 4,248 jury trials in criminal cases
(2.9 percent) and 26 of 4,236 jury trials in civil cuses (six tenths of one percent) resulted
in hung juries. The difference in the overall number of hung juries between the two can
be discounted further when considering the more demanding “beyond a reasonable
doubt” level of certainty mandated in criminal twelve-person jury trials. The advisory
committee also recognized that some districts would experience difficulties in securing a
larger juror pool. But it concluded that the benefits outweighed the difﬁculdes.

The advisory committee unanimously voted to recommend that the proposed
amendments to Rule 48 be submitted for approvul. The advisory committee found
particularly helpful the article written by Chief Judge Richard S. Arnold, which reviews
the long history and extols the virtues of a twelve-person jury. Trial by Jury: The
Constitutional Right to a Jury of Twelve in Civil Trials, 22 Hofstra L. Rev. 1(1993) —
contained in Appendix C. Professors Wrigﬁt and Miller also found the article to be “a

persuasive argument that smaller juries are inferior to twelve person juries.” 9A Charles
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A. Wright & Arthur R. Miller, Federal Practice and Procedure § 2491, n. 35 (1995). In
the end, the advisory committee believed that juries lie at the core of the Article III
function and that it is important to regain the strength of twelve-person juries, restoring
the longstanding tradition of the court system that had been followed for over 600 years.

The Standing Committee noted the substantial public comment on the proposed
amendments, much of it adverse from the bench, while positive from practitioners,
including national bar associations. A committee member expressed concern over the
opposition expressed by a number of judges who commented on the proposed
amendments. In addition, the Committee on Court Administration and Case Management
opposes the proposed amendments for reasons set out in Judge Ann C. Williams’
December 21, 1994 and March 20, 1996 letters contained in Appendix D. The
Department of Justice stated its strong view, however, favoring the proposed amendments
because the gains — better representation and better verdicté — were worth the additional
costs. After carefully considering the various points of views, your committee voted 9 to
2 with one abstention to recommend approval of the proposed amendments.

The proposed amendments to the Federal Rules of Civil Procedure, as

recommended by your committee, are in Appendix E together with an excerpt from the

advisory committee report.

RECOMMENDATION: That the Judicial Conference approve the
proposed amendments to Civil Rules 9 and 48 and transmit them to the
Supreme Court for its consideration with the recommendation that they be

adopted by the Court and transmitted to Congress in accordance with the
law.
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The proposed amendments to Rule 26(c) (General Provisions Governing
Discovery; Duty of Disclosure) dealing with protective orders were originally published
for comment in October 1993, but were later revised and republished in September 1995
after being returned to the rules committees by the Judicial Conference. The advisory
committee decided not to proceed with the amendments at this time, but to defer further
consideration to coincide with future study of the American College of Trial Lawyers’
request to narrow the general scope of discovery.

The proposed amendments to Rule 47 (Selection of Jurors) would have given the
parties a right to supplement the court’s examination and orally question prospective
jurors under reasonable limits on time, manner, and subject matter determined by the trial
court in its discretion. The proposed amendments were circulated to the bench and bar
for comment in September 1995. The advisory committee decided not to go forward with
the proposal. Instead, the advisory committee urged the’Federal Judicial Center to
include presentations of experienced practitioners and judges on voir dire at future
judicial programs and orientations.

Amendment of Rule 23 Approved for Publication and Comment

At the request of the Ad Hoc Committee on Asbestos Litigation, the Judicial 4
Conference in March 1991 directed your committee to ask the Advisory Committee on
Civil Rules to study whether Rule 23 should be amended to accommodate the demands of

mass tort litigation.
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The advisory committee began its work with a review of a draft rule proposed in
1986 by the American Bar Association, which would have collapsed the three
subdivisions of Rule 23(b); created an opt-in class i)rovision; authorized a court to permit
or deny opting out of any class action; specifically governed notice requirements for
(b)(1) and (b)(2) classes; and made many other changes, many of them independently
significant. In 1993, the advisory committee recommended publication of a modified
version of the ABA proposal, but then withdrew it for further consideration.

The advisory committee requested that the Federal Judicial Center study all class
actions terminated in a two-year period in four metropolitan districts. Meanwhile, the
advisory committee continued to study the rule. It invited experienced class action
practitioners to meet with the advisory committee, held a conference at the University of
Pennsylvania Law School, attended a symposium at Southern Methodist University Law
School, and participated in a symposium at the New York University Law School. In
addition, many lawyers and representatives of bar groups attended and spoke at the Fall
1995 and Spring 1996 advisory committee meetings.

The advisory committee faced a host of competing proposals that would
substantially amend Rule 23. At several meetings, it painstakingly drafted and debated
various options. In the end, the advisory committee requested publication of proposed
amendments tﬁat were significant, but much less sweeping and comprehensive than many
other proposals promoted by serious class action participants. Among other things, the

advisory committee’s preliminary draft would provide more discretion to the district court

)
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in certifying class actions, explicitly permit certification of settlement classes, and
establish a discretionary interlocutory appeal of ;he certification decision.

Class actions involve difficult and divisive issues. The advisory committee’s
proposal has drawn immediate criticism from some persons and professional groups that
have closely followed the rulemaking process. Although there was some disagreement on
some of the substantive provisions, your committee agreed that the public airing of the
proposal would provide all interested persons an oﬁportunity to express their views as
contemplated under the Rules Enabling Act. Further views and comments from
academics, experienced practitioners, and judges on the proposal would be especially
helpful in the committees’ future deliberations.

Your committee voted to circulate the proposed amendments to the bench and bar
for comment.

AMENDMENTS TO THE
FEDERAL RULES OF CRIMINAL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Criminal Rules submitted to your committee
proposed amendments to Criminal kMe 16 together with Committee Notes explaining
their purpose and intent.

Rule 16 (Dilvcovery and Inspection) would be amended to require pretrial
reciprocal disclosure by the parties of expert testimony offered on the issue of the
defendant’s mental condition. The reciprocal disclosure provisions, parallel to similar

provisions adopted in 1993, would be triggered when the government requests disclosure
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concerning expert witness’ information regarding the defendant’s mental condition after
the defendant has given notice under Rule 12.2(b).

The proposed amendments to Rule 16 were circulated to the bench and bar for
comment in September 1994, together with controversial changes that would have
required the government to disclose the names of witnesses to be called at trial seven days
before the trial. Although there was no controversy or discussion of the specific
amendments providing reciprocal rights for the disclosure of expert witness’ information,
the specific proposal was subsumed by the action of the Judicial Conference at its .
September 1995 session rejecting the amendments to Rule 16 — which was aimed at the
provision requiring government pretrial disclosure of the names of witnesses. JCUS-SEP
95, p. 96.

The advisory committee concluded that separate republication of the same
proposal on disclosure of expert witnes;’ information on the defendant’s mental condition
was unnecessary. It submitted the proposed amendments for approval.

The proposed amendments to the Federal Rules of Criminal Procedure, as
recommended by your committee, are in Appendix F with an excerpt from the advisory
committee report.

Recommendation: That the Judicial Conference approve the proposed

amendments to Criminal Rule 16 and transmit them to the Supreme Court

for its consideration with the recommendation that they be adopted by the

Court and transmitted to Congress in accordance with the law.

The Advisory Comx;ﬁttee on Cn'miﬂa’l Rules decided not to proceed with proposed

amendments to Rule 24 (Trial Jurors) that would have provided parties with a right to
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participate in the oral questioning of prospective jurors by supplementing the court’s

éxamination under reasonable limits on time, manner, and subject matter determined by O
the court in its discretion. The proposed amendments were circulated to the bench and

bar for comment in September 1995. The advisory committee joined with the Advisory

Committee on Civil Rules in urging the Federal Judicial Center to use its training and

educational programs to provide more information on effective voir dire from

experienced lawyers and judges.

Rules Approved for Publication and Comment

The Advisory Committee on Criminal Rules submitted to your committee
proposed amendments to Criminal Rules 5.1, 26.2, 31, 33, 35, and 43 and recommended
that they be published for public comment.

The proposed amendments to Rule 5.1 (Preliminary Examination) would require O
the production of witness’ statements after the witness had testified at a preliminary
hearing. Rule 26.2 (Production of Witness Statements) would be amended to include a
cross-reference to the proposed amendment of Rule 5.1. The amendments are similar to
changes made in 1993 requiring production of witness statements in other proceedings
governed by Rules 32, 32.1, 46, and Rule 8 of the Rules Governing Proceedings Under
§ 2255.

The proposed amendments to Rule 31 (Verdict) would require that jurors be polled

individually whenever any polling occurs after the verdict, either at a party’s request or on

the court’s motion.

j
/
<
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Rule 33 (New Trial) would be amended to clarify the time within which to file a
motion for a new trial on the ground of newly discovered evidence. Under the proposed
amendment, the two-year time limit would commence on the date of the verdict or
finding of guilty instead of on the date of the final judgment — which has been
interpreted to mean either the appellate court’s judgment or the issuance of its mandate.

Rule 35 (Correction or Reduction of Sentence) would be amended to allow a court
to aggregate a defendant’s assistance rendered before and after sentencing in determining
whether a defendant’s subsequent assistance is “substantial” as required under Rule
35(b).

The proposed amendments to Rule 43 (Presence of the Defendant) would add
proceedings involving the reduction of sentence under Rule 35(b) and (c) and
resentencing hearings under 18 U.S.C. § 3582(c) to those at which the defendant’s
presence is not required. A defendant’s presence is not now required in similar
proceedings involving the correction of sentence.

The committee voted to circulate the proposed amendments to the bench and bar

for comment.

AMENDMENTS TO THE
FEDERAL RULES OF EVIDENCE

Rules Recommended for Approval and Transmission
The Advisory Committee on Evidence Rules submitted to your committee
proposed amendments to Federal Rules of Evidence 407, 801(d)(2), 803(24), 804(b)(5),

806, and 807, and new Rule 804(b)(6) together with Committee Notes explaining their
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purpose and intent. The proposed amendments were circulated to the bench and bar for
comment in September 1995. A public hearing was held in New York, New York in
January 1996.

Rule 407 (Subsequent Remedial Measures) would be amended to extend the
exclusionary principle expressly to product liability actions and to clarify that the rule
applies only to remedial measures made after the occurrence that produced the damages
giving rise to the action.

Rule 801 (Definitions) would be amended to.address the issues raised by the

Supreme Court in Bourjaily v. United States, 483 U.S. 171 (1987). It would codify the
holding in Bourjaily by stating expressly that a court must consider the contents of a
coconspirator’s statement in determining “the existence of the conspiracy and the
participation therein of the declarant and the party against whom the statement is
offered.” The amendment also provides that the content of the declarant’s statement does
not alone suffice to establish a conspiracy in which the declarant and the defendant
participated. The amendments also treat analogously preliminary questions relating to the
declarant’s authority and the agency or employment relationship.

The contents of Rule 803(24) (Other Hearsay Exceptions; Availability of
Declarant Immaterial) and Rule 804(b)(5) (Other Hearsay Exceptions; Declarant
Unavailable) would be combined and transferred to a new Rule 807 (Residual Exception)

under the proposed amendments. The changes would facilitate future additions to Rules

803 and 804. No chahge in meaning was intended.
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New Rule 804(b)(6) (Hearsay Exceptions; Declarant Unavailable) would provide
that a party forfeits the right to object on hearsay grounds to the admission of a
declarant’s prior statement when the party’s deliberate wrongdoing or acquiescence
therein was intended to procure the unavailability of the declarant as a witness. The rule
would apply in civil as well as criminal cases and would apply to any party, including the
government. The amendment would apply only to actions taken after the event to prevent
a witness from testifying at trial.

The proposed amendment of Rule 806 (Arzacking and Supporting Credibility of
Declarant) corrects a misplaced comma in a citation.

Proposed new Rule 807 (Residual Exception) consists of old Rules 803(24) and
804(b)(5).

The proposed amendments to the Federal Rules of Evidence, as recommended by
your committee, are in Appendix G together with an excerpt from the advisory committee
report.

Recommendation: That the Judicial Confereﬁce approve the proposed

amendments to Evidence Rules 407, 801, 803(24), 804(b)(5), 806, and

proposed new Rules 804(b)(6) and 807 and transmit them to the Supreme

Court for its consideration with the recommendation that they be adopted by
the Court and transmitted to Congress in accordance with the law.

The proposed amendments to Rule 103 (Rulings on Evidence) would have
clarified the different practices among the courts regarding the finality of rulings on
pretrial motions concerning the admissibility of evidence. Unless the court ruling had

been stated on the record or the context clearly demonstrated that the ruling was final, the

‘ Rules
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proposed amendments would have explicitly established a default rule requiring counsel
to renew at trial any pretrial objection or proffer that was earlier denied by the court to O
preserve the objection for appeal purposes.

The proposed amendments to Rule 103 were circulated to the bench and bar for.
comment in September 1995. Neither the rule published for comment nor an alternative
default rule commanded a majority in the comments or in the advisory committee. The
advisory committee decided not to go forward with the proposed amendments.

RULES GOVERNING ATTORNEY CONDUCT

Your committee sponsored a second special study conference on federal rules
governing attorney conduct to follow up on a conference held in January 1996. Inclement
weather experienced on the East Coast in January prevented several key participants from
attending the initial conference. The conferees completed their work, unanimously C\\
agreeing that problems caused by the present “balkanization” of applicable local rules in
the districts need to be addressed and corrected. Several recommendations were
submitted for the committee’s consideration, including obtaining more data on the 17
courts that adopted a previousl); approved Conference model local fule and the attorney
disciplinary procedures employed by the districts. The committee agreed to request the
Federal Judicial Center to study these two matters. It deferred any formal action until the

conclusion of ongoing negotiations between the Department of Justice and the

Conference of Chief Justices on contacting represented parties.

)
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-~ REPORT TO THE CHIEF JUSTICE
Q ON PROPOSED SELECT NEW RULES OR
" RULES AMENDMENTS GENERATING CONTROVERSY
In accordance with the standing request of the Chief Justice, a summary of issues
concerning the proposed amendments generating controversy is set forth in Appendix H.
STATUS OF PROPOSED AMENDMENTS
A chart prepared by the Administrative Office (reduced print) is attached as

Appendix I, which shows the status of the proposed amendments to the rules.

Respectfully submitted,

o~ Alicemarie H. Stotler
\NW Frank H. Easterbrook James A. Parker
T Thomas S. Ellis, III Alan W, Perry
1 Jamie S. Gorelick Sol Schreiber
5 Geoffrey C. Hazard, Jr. Alan C. Sundberg
d‘j\ | Phyllis A. Kravitch E. Norman Veasey
:wﬁ | Gene W. Lafitte William R. Wilson, Jr.
e
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e
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APPENDICES
Appendix A —
Appendix B —

Appendix C —

Appendix D —
Appendix E —
Appendix F —
Appendix G —

Appendix H—

Appendix I —

Proposed Amendments to the Federal Rules of Bankruptcy Procedure (\
Survey of Literature on the Size of Juries

Chief Judge Richard S. Arnold, Trial by Jury: The Constitutional Right
t0 a Jury of Twelve in Civil Trials, 22 Hofstra L. Rev. 1 (1993)

Conespohdence from Judge Anh C. Williams

Proposed Amendments to the Federal Rules of Civil Procedure
Proposed Amendments to the Federal Rules of Criminal Procedure
Proposed Amendments to the Federal Rules of Evidence

Report to the Chief Justice on Proposed Select New Rules or Rules
Amendments Generating Controversy

Chart Summarizing Status of Rules Amendments
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Agenda F-18 (Appendix A)
Rules
September 1996

TO: Honorable Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
and Procedure
FROM: Paul Mannes, Chair
Advisory Committee on Bankruptcy Rules
DATE: May 13, 1996
RE: Report of the Advisory Committee on Bankruptcy Rules
Introduction

The Advisory Committee on Bankruptcy Rules met on March 21-22, 1996, in Memphis,
Tennessee. The Committee considered public comments regarding the proposed amendments to
the Bankruptcy Rules that were published in September, 1995. After making several changes,
the Committee approved the proposed amendments for presentation to the Standing Committee
for final approval. Following the meeting, the Committee added to the package of proposed
amendments a technical amendment to Rule 1010 that was not published for comment.

At its March meeting, the Committee also approved a package of proposed amendments
to the Official Bankruptcy Forms, and two new Official Bankruptcy Forms, for presentation to
the Standing Committee with a request to publish them for comment.

1. Action Items

A. Proposed Amendments to Bankruptcy Rules 1010, 1019, 2002, 2007.1, 3014,
3017, 3018, 3021, 8001, 8002, 9011, and 9035, and Proposed New Rules 1020,

3017.1, 8020. and 9015 Submitted for Approval by the Standing Committee and
Transmittal to the Judicial Conference.

A preliminary draft of these proposed amendments (except for the proposed
amendments to Rule 1010) were published for comment by the bench and bar in
September 1995. Only five letters were received during the comment period.
Comments were submitted by the following judges, lawyers, and organizations:

(1) Hon. Geraldine Mund, United States Bankruptcy Judge, Central

Rules App. A-1
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District of California

(2) Hon. James E. Yacos, United States Bankruptcy Judge, District of
New Hampshire

(3) James Gadsden, Esq., New York City, New York

(4) Anthony Michael Sabino, Esq., Chair of the Bankruptcy Section of the
Federal Bar Association (submitting the Bankruptcy Section's comments)

(5) Joseph Patchan, Esq., Director of the Executive Office for United
States Trustees

These comments are discussed below following the text of the relevant proposed
amendments.

The public hearing on the preliminary draft of the proposed amendments,
scheduled to be held in Washington, D.C., on February 9, 1996, was canceled for
lack of witnesses.

The proposed amendments to Rule 1010, which were not published for comment,
are technical and-are necessary to conform to changes in subdivision designations
in Civil Rule 4 and in Bankruptcy Rule 7004. The Advisory Committee requests
that the amendments to Rule 1010 be approved and transmitted to the Judicial
Conference without the need for publication. (Rule 4(d) of the Procedures for the
Conduct of Business by the Judicial Conference Committees on Rules of Practice
and Procedure provides that "[the Standing Committee may eliminate the public
notice and comment requirement if, in the case of a technical or conforming
amendment, it determines that notice and comment are not appropriate or
necessary.").

1. Synopsis of Proposed Amendments

(a) Rule 1010, which contains references to certain subdivisions of Civil
Rule 4 and Bankruptcy Rule 7004, is amended solely to conform to the 1993
changes in subdivision designations in Civil Rule 4 and the 1996 changes in
subdivision designations in Bankruptcy Rule 7004.

(b) Rule 1019(3) and (5) are amended to delete such phrases as
"superseded case" and "original petition" because they give the erroneous
impression that conversion of a case to a different chapter of the Bankruptcy Code
results in a new case or a new petition for relief, and to make stylistic
improvements. ‘
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(c) Rule 1020 is added to provide procedures and time limits for a small
business to elect to be considered a small business in a chapter 11 case under §
1121(e) and 1125(f) of the Code as amended by the Bankruptcy Reform Act of
1994.

(d) Rule 2002(a) is-amended to provide for notice of a meeting called for
the purpose of electing a chapter 11 trustee under § 1104(b) of the Code as
amended by the Bankruptcy Reform Act\ of 1994,

(e) Rule 2002(11) is amended conSIStent w1th the 1994 amendment to §
342(c) of the Code, to provide for the inclusion of certain information in the
caption of every notice requlred tQ be. glven bya debtor to a creditor.

() Rule 2007.11s amended to provide procedureSw for the election of a
chapter 11 trustee under § 1104(b) of the Code as amended by the Bankruptcy
Reform Act of 1994,

(g) Rule 3014 is amended to provide a time limit for secured creditors to
make an election under § 1111(b)(2) of the Code in a small business chapter 11
case.

(h) Rule 3017 is amended to give the court flexibility in fixing the record
date for the purpose of determining the holders of securities who are entitled to
receive a disclosure statement, ballot, and other materials in connection with the
solicitation of votes on a plan.

(i) Rule 3017.1 is added to provided procedures, consistent with the
Bankruptcy Reform Act of 1994, for the conditional and final approval of a
disclosure statement in a small business chapter 11 case.

() Rule 3018 is amended to give the court flexibility in fixing the record
date for the purpose of determining the holders of securities who may vote on a
plan. . A

(k) Rule 3021 is amended (a) to provide flexibility in fixing the record
date for the purpose of determining the holders of securities who are entitled to
receive distributions under a confirmed plan, (b) to treat the holders of debt
securities the same as other creditors by requiring that their claims be allowed in
order to receive a distribution, and (c) to clarify that all interest holders (not only
those that are "equity security holders") may receive a distribution under a
confirmed plan.

(1) Rule 8001(a) is amended to conform to the Bankruptcy Reform Act of
1994 which amended 28 U.S.C. § 158 to permit an appeal as of right from an

Rules App. A-3



order extending or reducing the exclusivity period for filing a chapter 11 plan

under § 1121. ‘ : : \ C

(m) Rule 8001(e) is amended to provide a procedufe for electing under 28
U.S.C. 158(c)(1), as amended by the Bankruptcy Reform Act of 1994, to have an

- appeal heard by the district court rather than by a bankruptcy appellate panel.

Rules App. A4

(n) Rule 8002(c) is amended (1) to provide that a request for an extension
of time to.appeal must be "filed” (rather than "made") within the applicable time
period; (2) to give the court discretion-- more;than 20 days:after the expiration of
the time to file a notice of appeal --.tororder that a party may file a notice of appeal
if the motion for an extension was timely and the notice of appeal is filed not later
than ten days after entry of the order extending the time; and (3) to prohibit any
extension of time to file a notipéj of appeal if the appeal is from certain types of
orders. Lo R :

(0) Rule 8020 is added to clarify that a district court hearing an appeal, or
a bankruptcy appellate panel, may award damages and costs for a frivolous
appeal. : ‘

(p) Rule 9011 is amended to conform to the 1993 amendments to Civil
Rule 11, except that the safe harbor provision -- prohibiting the filing of a motion
for sanctions unless the challenged paper is not withdrawn or corrected within a
prescribed time after service of the motion -- does not apply if the challenged C\
paper is a bankruptcy petition. -

(@) Rule 9015 is added to provide procedures relating to jury trials in
bankruptcy cases and proceedings, including procedures for consenting to have a
jury trial conducted by a bankruptcy judge under 28 U.S.C. § 157(e) that was
added by the Bankruptcy Reform Act of 1994.

() Rule 9035 is amended to clarify that the Bankruptcy Rules do not
apply to the extent that they are inconsistent with any federal statutory provision
relating to bankruptcy administrators in the judicial districts in North Carolina and
Alabama. :
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF BANKRUPTCY PROCEDURE’

Rule 1010. Service of Involuntary Petition and
Summons; Petition Commencing Ancillary Case

1 On the filing of an involuntary petition or a petition

2 commencing a case ancillary to a foreign proceeding the clerk

3 shall forthwith issue a summons for service. When an

4 involuntary petition is filed, service shall be made on the

5 debtor. When a petition commencing an ancillary case is

6 filed, service shall be made on‘th‘e parties against whom relief

C:: 7 is sought pursuant to § 304(b) of the Co‘de and on any other
| 8 parties as the court may direct. The summons shall be served
%‘ 9 with a copy of the petition in thé manner ﬁrovided for service
10 of a summons and complaint by Rule 7004(a) or (b). If

y 11 service cannot be so made, the court may order that the
l; 12 summons. and petition be served by mailing copies to the
:; 13 party's last known address, and by at least one publication in

it * New matter is underlined; matter to be omitted is lined through.

CNPHM\ ~
s
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14

15

16

17

a manner and form directed by the court. The summons and
petition may be served on the pa;ty anywhere. Rule 70646
7004(e) and Rule #g)yand-hy 40) F.R.Civ.P. apply when

service is made or attempted under this rule.
COMMITTEE NOTE

The amendments to this rule are technical, are promulgated
solely to conform to changes in subdivision designations in Rule 4,
E.R.Civ.P., and in Rule 7004, and are not intended to effectuate any
material change in substance.

In 1996, the letter designation of subdivision (f) of Rule 7004
(Summons; Time Limit for Service) was changed to subdivision (e).
In 1993. the provisions of Ru1¢ 4, FR.Civ.P., relating to proof of
service contained in Rule 4(g) (Return) and Rule 4(h) (Amendments),
were placed in the new subdivision (1) of Rule 4 (Proof of Service).

“The technical amendments to Rule 1010 are designed solely to

Rules App. A-6

conform to these new subdivision designations.

The 1996 amendments to Rule 7004 and the 1993
amendments to Rule 4, F.R.Civ,P., have not affected the availability
of service by first class mail in ajccordance with Rule 7004(b) for the
service of a summons and petitipn in an involuntary case commenced
under § 303 or an ancillary case commenced under § 304 of the Code.

GAP Report on Rule 1010. These amendments, which are technical
and conforming, were not published for comment.
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FEDERAL RULES OF BANKRUPTCY PROCEDURE 3

Rule 1019. Conversion of Chapter 11 Reorganization
Case, Chapter 12 Family Farmer's Debt Adjustment
Case, or Chapter 13 Individual's Debt Adjustment Case
to Chapter 7 Liquidation Case

When a chapter 11, chapter 12, or chapter 13 case has

been converted or reconverted to a chapter 7 case:

* % %k %k ¥k

(3) CLAIMS FILED BEFORE CONVERSION ¥

SUPERSEDED—CASES. All claims actually filed by a

creditor irthe-superseded-case before conversion of the case
are shatt-be deemed filed in the chapter 7 case.
% % % %k k
(5)  FILING FINAL REPORT AND SCHEDULE
OF POSTPETITION DEBTS.
(A) Conversion of Chapter 11 or Chapter 12

Case. Unless the court directs otherwise, if a chapter

11 or chapter 12 case is converted to chapter 7, the

Rules App. A-7
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14 debtor in possession or, if the debtor is not a debtor in
15 possession, the trﬁstee serviné at_the time of
16 ‘conveféion, shall: - | |

17 | () _not later than 15 days after
18 conversion of the case, file a schedule of
19 unpaid debts incurred after the filing of the
20 petition and before conversion of the case.
21 including the name and address of each holder
22 of a claim; and

23 (i) _not later than 30 days after
24 conversion of the case, file and transmit to the
25 United States trustee a final report and
26 account;

27 ~ (B) Conversion of Chapter 13 Case. Unless
28 the court directs otherwise, if a chapter 13 case is
29 ' convgned to chapter 7,

Rules App. A-8
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30 (i) the debtor, not later than 15 days
31 - after conversion of the case, shall file a
32 ‘ schedule of unpaid debts incurred after the
33 filing of the petition and before conversion of
34 the case, including the name and address of
35 each holder of a claim: and
36 (ii) the trustee, not later than 30 days
37 after conversion of the case, shall file and
Q T;\ 38 transmit to the United States trustee a final
‘ 39 report and account;
1 40 (C) Conversion After Confirmation of a Plan.
41 Unless the court orders otherwise. if a chapter 11,
‘ | 42 chapter 12, or chapter 13 case is converted to chapter
* 43 7 after confirmation of a plan, the debtor shall file:
; 44 (i) a schedule of property not listed in
“ 45 the final report and account acquired after the
il
i

Rules App. A-9
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filing of the petition but before conversion,

~except if the case is converted from chapter 13

to chapter 7 and § 348(f)(2) does not apply;

(ii) a schedule of unpaid debts not

listed in the final report and account incurred
after confirmation but before the conversion;
and

(iii) a schedule of executory contracts
and unexpired leases entered into or assumed
after_the filing of the petition but before

conversion.

(D) Transmission to United States Trustee.

The clerk shall forthwith transmit to the United States

The clerk shall forthwith transmit to the UG oldive
trustee a copy of every schedule filed pursuant to Ruie

1019(5).

{} ] ! 1. i‘ . - ] l l . .
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* %k %k k %

COMMITTEE NOTE

The amendments to subdivisions (3) and (5) are technical
corrections and stylistic changes. The phrase "superseded case" is
deleted because it creates the erroneous impression that conversion
of a case results in a new case that is distinct from the original case.
Similarly, the phrase “original petition is deleted because it
erroneously implies that there is a second petition with respect to a
converted case. See § 348 of the Code.
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FEDERAL RULES OF BANKRUPTCY PROCEDURE 9
Public Comments on Rule 1019. None.

GAP Report on Rule 1019. No changes to the published draft.

Rule 1020. Election to be Considered a Small Busmess in
Chapter 11 Reorganization Case

1 In a chapter 11 reorganization case, a debtor thatisa
2 small business may elect to be considered a §ma11 business by

3 filing a written statement of election not Igiter than 60 days

4 after the date of the order for relief.

(o COMMITTEE NOTE
e
This rule is designed to implement §§ 1121(e) and 1125(f)
that were added to the Code by the Bankruptcy Reform Act of 1994.

Public Comments on Rule 1020:

o, (1) Mr. Patchan, Director of the Executive Office for U.S. Trustees,
‘ made a "minor suggestion" that the deadline for filing an election to
be treated as a small business in a chapter 11 case be the first date set
for the meeting of creditors under § 341 of the Code (rather than 60
days after the order for relief).

(2) Mr. Sabino of the Federal Bar Association suggested that (a) the

rule state that only a debtor that is qualified under the Code as a small
business may elect to be treated as a small business, and (b) the rule

Rules App. A-13
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provide that the court may extend the 60-day period to file an election
only "if the debtor seeks such an extension within those original 60
days and the court signs an order granting such e)gtension."

GAP Report on Rule 1020. The phrase “or by a later date as the
court, for cause, may fix" at the end of the published draft was
deleted. The general provisions on reducing or extending time
periods under Rule 9006 will be ‘applicable.

Rule 2002. Notices to Creditors, Equity Security
Holders, United States, and United States Trustee

1 (2) TWENTY-DAY NOTICES TO PARTIES IN
2 INTEREST. Except as provided in subdivisions (h), (i), and
3 () of this rule, the clerk, or some other person as the court
4 may direct, shall give the debtor, the trustee, all creditors and
5 indenture trustees at least notless-than 20 days' days notice by
6 mail of:

7 (1) the meeting of creditors pursuantto under
8 § 341 or § 1104(b) of the bodc;

9 ok K kK

Rules App. A-14
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FEDERAL RULES OF BANKRUPTCY PROCEDURE 11

(n) CAPTION. The caption of every notice given
under this rule shall comply with Rule'1005. The caption of

every notice required to be given by the debtor to a creditor

shall include the information required to be in the notice by

§ 342(c) of the Code.

% %k k k %k

COMMITTEE NOTE

Paragraph (a)(1) is amended to include notice of a meeting of
creditors convened under § 1104(b) of the Code for the purpose of
electing a trustee in a chapter 11 case. The court for cause shown
may order the 20-day period reduced pursuant to Rule 9006(c)(1).

Subdivision (n) is amended to conform to the 1994
amendment to § 342 of the Code. As provided in § 342(c), the failure
of a notice given by the debtor to a creditor to contain the information
required by § 342(c) does not invalidate the legal effect of the notice.
Public Comments on Rule 2002. None.

GAP Report on Rule 2002. No changes to the published draft.

Rules App. A-15
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Rule 2007.1. Appointment of Trustee
or Examiner in a Chapter 11 Reorganization Case
(@ ORDER TO APPOINT TRUSTEE OR
EXAMINER. In a chapter 11 reorganization case, a motion
for an order to appoint a trustee Or%an examiner pursuantto
under § 1104(a) or § 1184(b) 1104(c) of the Code shall be

made in accordance with Rule 9014.

(b) ELECTION OF TRUSTEE.

(1) Reguest for_an Election. A reguest to

convene a meeting of creditors for the purpose of

electing a trustee in a chapter 11 reorganization case

shall be filed and transmitted to the United States

shail B THEeU dld dl i S e s

trustee in accordance with Rule 5005 within the time

prescribed by § 1104(b) of the Code. Pending court

approval of the person elected. any person appointed

by the United States trustee under & 1104(d)_and
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15 approved in accordance with subdivision (c) of this
16 rule shall serve as trustee.
17 (2) Manner of Election and Notice. _An
18 election of a trustee under § 1104(b) of the Code shall
19 be conducted in the manner provided in Rules
20 2003(b)(3) and 2006. Notice of the meeting of
21 creditors convened under § 1104(b) shall be given as
22 provided in Rule 2002. The United States trustee
{:; T 23 shall preside at the meeting. A proxy for the purpose
"
| 24 of voting in the election may be solicited only by a
‘ 25 ~ committee of creditors appointed under § 1102 of the
26 Code or by any other party entitled to solicit a proxy
27 pursuant to Rule 2006.
; 28 (3) Report of Election and Resolution of
; 29 Disputes.
'l
o
\Wiw

i
Bt
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(A) Report of Undisputed Election. If

the election is not disputed, the United States

trustee_shall promptly file a report of the

election, including the name and address of ‘

the person elected and a statement that the

election is undisputed. The United States

trustee shall file with the report an application

for approval of the appointment in accordance

with subdivision (c) of this rule. The report

constitutes appointment of the elected person

to serve as trustee, subject to court approval,

as of the date of entry of the order approving

the appointment.

(B) Disputed Election. If the election

is_disputed, the United States trustee shall

promptly file a report stating that the election
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is disputed, informing the court of the nature

of the dispute, and listing the name and

address of any candidate elected under any

alternative presented by the dispute. The

report shall be accompanied by a verified

statement by each candidate elected under

each alternative presented by the dispute,
setting forth the person's connections with the

debtor, creditors, any other party in interest.

their respective attorneys and accountants, the

United States trustee, and any person

employed in the office of the United States
trustee. Not later than the date on which the
report of the disputed election is filed, the
United States trustee shall mail a copy of the

report and each verified statement to any party

Rules App. A-19
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in interest that has made a request to convene

a meeting under § 1104(b) orto receive a copy

of the report, and to any committee appointed

under § 1102 of the Code. Unless a motion for

the resolution of‘ the dispute is filed not later

than 10 days after the United States trustee

files the report, any person appointed by the

United States trustee under § 1104(d) and
approved in acco;dance with subdivision (c)

of this rule shall serve as trustee. If a motion

Of Ul UG S dl O R

for the resolution of the dispute is timely filed,

and the court determines the result of the

alltd e U A ) e e

election and approves the person elected, the .

report will constitute appointment of the

elected person as of the date of entry of the

order approving the appointment.

>
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) (c) APPROVAL OF APPOINTMENT. An order
approving the appointment of a trustee elected under

§ 1104(b) or appointed under § 1104(d). or the appointment

of an examiner pursuantto-§-1104¢e) under § 1104(d) of the

Code, shall be made onty on application of the United States

trustee;._The application shall state stating the name of the
person appointed;thenames-of-the-parties-inm-interest-with ‘ tes-in- 1
] he—Enited—S Hed firrott
appointment; and, to the best of the applicant's knowledge, all
the person's connections with the debtor, creditors, any other
parties in interest, their respective attorneys and accountants,

the United States trustee, and persons employed in the office

- of the United States trustee. Unless the person has been

elected under § 1104( y_b), the application shall state the names
of the parties in interest with whom the United States trustee

consulted regarding the appointment. The application shail be

Rules App. A-21
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accompanied by a verified statement of the person appointed

setting forth the person's connections with the debtor,

creditors, any other party in interest, their respective attorneys

and accountants, the United States trustee, and any person

employed in the office of the United States trustee.
COMMITTEE NOTE

This rule is amended to implement the 1994 amendments to
§ 1104 of the Code regarding the election of a trustee in a chapter 11

- case.

Rules App. A-22

Eligibility for voting in an election for a chapter 11 trustee is
determined in accordance with Rule 2003(b)(3). Creditors whose
claims are deemed filed under § 1111(a) are treated for voting
purposes as creditors who have filed proofs of claim.

Proxies for the purpose of voting in the election may be
solicited only by a creditors' committee appointed under § 1102 or by
any other party entitled to solicit proxies pursuant to Rule 2006.
Therefore, a trustee or examiner who has served in the case, or a
committee of equity security holders appointed under § 1102, may not
solicit proxies. ,

“The procedures for reporting disputes to the court derive from
similar provisions in Rule 2003(d) applicable to chapter 7 cases. An
election may be disputed by a party in interest or by the United States
trustee. For example, if the United States trustee believes that the

O

.
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person elected is ineligible to serve as trustee because the person is
not "disinterested,” the United States trustee should file a report
disputing the election.

The word "only" is deleted from subdivision (b), redesignated
as subdivision (c), to avoid any negative inference with respect to the
availability of procedures for obtaining review of the United States
trustee's acts or failure to act pursuant to Rule 2020.

Public Comments on Rule 2017.1:

(1) Mr. Patchan, Director of the Executive Office for U.S. Trustees,
recommended that the proposed amendments be changed to provide
that the U.S. trustee's report of the election of a chapter 11 trustee
constitute the appointment of the trustee, rather than requiring the
U.S. Trustee to appoint the person elected. That is, rather than the
U.S. Trustee making the appointment, the U.S. Trustee's report to the
court is.the appointment. He also suggested that the committee note
clarify that (a) scheduled creditors whose claims are deemed filed
under § 1111(a) of the Code are treated, for voting purposes, as
creditors who have filed proofs of claim, and (2) any examiner or
trustee;who. has served in the case, or an equity security holders'
committee, may not solicit proxies for the purpose of the election of
a trustee. ’

(2) Mr. Sabino of the Federal Bar Association suggested that the rule
require the U.S. trustee to file a motion asking the court to resolve a
disputed election, rather than waiting for a party in interest to file
such a motion.

GAP Report on Rule 2017.1. The published draft of proposed new
subdivision (b)(3) of Rule 2017.1, and the Committee Note, was

Rules App. A-23
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substantially revised to implement Mr. Patchan’s recommendations
(described above), to clarify how a disputed election will be reported,
and to make stylistic improvements. ‘

10
11

12

Rules App. A-24

Rule 3014. Election Pursuantto Under § 1111(b) by
Secured Creditor in Chapter 9 Municipality or and
Chapter 11 Reorganization Case €ases

An election of application of § 1111(b)(2) of the Code
by a class of secured creditors in a chapter 9 or 11 case may

be made at any time prior to the conclusioh of the héaring on
the disclosﬁre statemént or within such later time as the court
may fix. If the disclosure statement is conditionally approved
pursuant to Rule 3017.1, anda ﬁnal hearing on the disclosure
sta?tement is_not held, the electioﬁ of ag‘ g‘ iicaﬁon of

§ 1111(b)(2) may be made not later than the date fixed

pursuant to Rule 3017.1(a)(2) or another date the court may
fix. The election shall be in writing aﬁd signed unless made
at the hearing on the disclosure statement. The election, if

made by the majorities required by § 1111(®)(1)(A)(), shall

f/““>
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13 be binding on all members of the class with respect to the

14 plan.

COMMITTEE NOTE

This amendment provides a deadline for electing application
of § 1111(b)(2) in a small business case in which a conditionally
approved disclosure statement is finally approved without a hearing.

Public Comment on Rule 3014. Mr. Sabino of the Federal Bar
Association suggested that the rule be amended to provide that any
extension of time to file a § 1111(b)(2) election may not be extended
unless the extension is ordered before the conclusion of the disclosure
statement hearing. This comment was unrelated to the proposed
amendments to the rule.

GAP Report on Rule 3014. No chaﬁges to the published draft.

Rule 3017. Court Consideration of Disclosure
Statement in Chapter 9 Municipality and Chapter 11
Reorganization Cases

1 (a) HEARING ON DISCLOSURE STATEMENT
2 AND OBJECTIONS THERETO. Except as provided in Rule
3 3017.1, after a disclosure statement is filed in accordance with
4 Rule 3016(b) Feltewing-the-filing-of a-disclosurestatement-as

Rules App. A-25
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provided-inRule-3016(c), the court shall hold a hearing on
not-less—than at least 25 days days' notice to the debtor,
creditors, equity security holders and other parties in interest
as provided in Rule 2002 to consider such the disclosure
statement and any objections or modifications theréto. The
plan and the disclosure statement shall be mailed with the
notice of the hearing only to the debtor, any’ trustee or
committee appointed under the Code, tﬁe Securities and
Exchange Commission, and any party in intérest who requests
in writing a copy of the statement or plan. Objections to the
disclosure statement shall be filed and served on the debtor,
the trustee, any committee appointed under the Code, and any
sueh other entity as-may-be designated by the court, at any

time before the disclosure statement is approved prior—to

approvat-of the-disclosure-statement or by such an earlier date

as the court may fix. In a chapter 11 reorganization case,

@
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FEDERAL RULES OF BANKRUPTCY PROCEDURE 23
every notice, plan, disclosure statement, and objection
required to be served or mailed pursuant to this subdivision
shall be transmitted to the United States trustee within the
time provided in this subdivision.

(b) DETERMINATION ON DISCLOSURE
STATEMENT. Following the hearing the court shall
determine whether the disclosure statement should be
approved.

(c) DATES FIXED FOR VOTING ON PLAN AND
CONFIRMATION. On or before approval of the disclosure
statement, the court shall fix a time within which the holders
of qlajms and interests may accept or reject the plan and may
fix a date for the hearing on confirmation.

(d) TRANSMISSION AND NOTICE TO UNITED

STATES TRUSTEE, CREDITORS, AND EQUITY

SECURITY HOLDERS. Upon ©n approval of a disclosure

Rules App. A-27
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statement, tmtess — except to the extent that the court orders

" otherwise with respect to one or more unimpaired classes of

creditors or equity security holders; — the debtor in
possession, trustee, proponent of the plan, or clerk as ordered
by the court orders shall mail to all creditors and equity
security holders, and in a chapter 11 reorganization case shall
transmit to the United States trustee,

(1)  the plan; or a eourt-approved court-approved
summary of the plan;

2) the disclosure statement approved by the
court;

3) notice of the time within which acceptances
and rejections of such the plan may be filed;
and

(4)  any such other information as the court may

direct, including any court opinion of the-court
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approving the disclosure statement or a eourt
approved court-approved summary of the
opinion.
In addition, notice of the time fixed for filing objections and
the hearing on confirmation shall be mailed to all creditors
and equity security holders in accordance with pursuant-to
Rule 2002(b), and a form of ballot conforming to the

appropriate Official Form shall be mailed to creditors and

- equity security holders entitled to vote on the plan. inthe

event If the opintorrof-the court opinion is not transmitted or

- only a summary of the plan is transmitted, the epintonrof-the

court opinion or the plan shall be provided on request of a
party in interest at the plan proponent's expense of—the
propenent-of-the-plan. If the court orders that the disclosure
statement and the plan or a summary of the plan shall not be

mailed to any unimpaired class, notice that the class is

Rules App. A-29
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FEDERAL RULES OF BANKRUPTCY PROCEDURE
designated in the plan as unimpaired and notice of the name
and address of the person from whom. the plan or summary of
the plan and disclosure statement may be obtained upon
request and at the plan proponent's expense of theproponent
of-the—ptan, shall be mailed to members of the unimpaired
class together with the notice of the time fixed for filing
objections to and the hearing on confirmation. For the
purposes of this subdivision, creditors and equity security
holders shall include holders of stock, bonds, debentures,
notes, and other securities of record on at the date the order
approving the disclosure statement is was entered or another
date fixed by the court, for cause, after notice and a hearing.
(¢) TRANSMISSION TO BENEFICIAL HOLDERS

OF SECURITIES. At the hearing held pursuant to
subdivision (a) of this rule, the court shall consider the

procedures for transmitting the documents and information
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FEDERAL RULES OF BANKRUPTCY PROCEDURE 27
required by subdivision (d) of this rule to ueneﬁcial holders
of stock, bonds, debentures, notes, and other‘ securities, and
determine the adequacy of the sueh procedures and enter any
such orders as the court deems appropnate

COMMITTEE NOTE
Subdivision (a) is amended to provide that it does not apply

to the extent provided in new Rule 3017.1, which applies in small
business cases. : :

Subdivision (d) is amended to provide flexibility in fixing the
record date for the purpose of determining the holders of securities
who are entitled to receive documents pursuant to this subdivision.
For example, if there may be a delay between the oral announcement
of the judge's order approving the disclosure statement and entry of
the order on the court docket, the court may fix the date on which the
judge orally approves the disclosure stateient as the record date so
that the parties may expedite preparation of the lists necessary to
facilitate the distribution of the plan, disclosure statement, ballots,
and other related documents.

The court may set a record date pursuant to subdivision (d)
only after notice and a hearing as provided in § 102(1) of the Code.
Notice of a request for an order fixing the record date may be
included in the notice of the hearing to consider approval of the
dlsclosure statement mailed pursuant to RuIe 2002(b).

If the court fixes a record date pursuant to subdivision (d) with

Rules App. A-31
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respect to the holders of securities, and the holders are impaired by
the plan, the judge also should order that the same record date applies
for the purpose of determining eligibility for voting pursuant to Rule

3018(a).

Other amendments to this rule are stylistic.

Public Comments on Rule 3017. James Gadsden, Esq., inquired as to
the need for the amendments to Rule 3017(d) that will give the court
discretion, for cause and after notice and a hearing, to fix a record
date -- for the purpose of receiving vote solicitation materials — that
differs from the date on which the order approving the disclosure
statement is entered. He believes that the rule works fine as is and
that the effect of the amendment could operate as an injunction
against transfers of securities without the protections of Rule 7065.

GAP Report on Rule 30‘1"‘7;‘ No changes to the: published draft.

. Rule3017.1 Court Consideration of
Disclosure Statement in a Small Business Case

A o e e e e e e —————

2) CONDITIONAL APPROVAL OF DISCLOSURE

1

2 STATEMENT. If the debtor is a small business and has
3 made a timely election to be considered a small business in a
4 chapter 11 case, t‘}he‘ court may., on anﬁlication of the plan
5 progonéngq conditiémallv approve a disclosure statement filed

Rules App. A-32




(M

e
FEDERAL RULES OF BANKRUPTCY PROCEDURE 29
6 in accordance with Rule 3016(b). On or before conditional
7 approval of the disclosure statement, the court shall:
8 (1) fix a time within which the holders of
9 claims and interests may accept or reject the plan;
10 (2) fix a time for filing objections to the
11 disclosure statement;
12 (3) fix a date for the hearing on final approval
13 of the disclosure statement to be held if a timely
d;:\ 14 objection is filed: and
| 15 (4) fix a date for the hearing on confirmation.
16 (b) APPLICATION OF RULE 3017. Rule 3017(a),
| 17 (b). (c), and (e) do not apply to a conditionally approved
L‘ 18 disclosure statement. Rule 3017(d) applies to a conditionally
w | 19 approved disclosure statement. except that conditional
20 approval is considered approval of the disclosure statement
; ) 21 for the purpose of applying Rule 3017(d).
¥
T
(o

Rules App. A-33
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(c) FINAL APPROVAL.

(1) Notice. Notice of the time fixed for filing

obijections and the hearing to consider final approval

of the disclosure statement shall be given in

accordance with Rule 2002 and may be combined

with notice of the hearing on confirmation of the plan.

(2) Objections. Objections to the disclosure

statement shall be filed, transmitted to the United

States trustee, and served on the debtor, the trustee,

any committee appointed under the Code_and any
other entity designated by the court at any time before
final approval of the disclosure statement or by an

earlier date as the court may fix.

(3) Hearing. If a timely objection to the

disclosure statement is filed, the court shall hold a
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hearing to consider final approval before or combined

with the hearing on confirmation of the plan.

COMMITTEE NOTE

This rule is added to implement § 1125(f) that was added to
the Code by the Bankruptcy Reform Act of 1994.

The procedures for electing to be considered a small business
are set forth in Rule 1020. If the debtor is a small business and has
elected to be considered a small business, § 1125(f) permits the court
to conditionally approve a disclosure statement subject to final
approval after notice and a hearing. If a disclosure statement is
conditionally approved, and no timely objection to the disclosure
statement is filed, it is not necessary for the court to hold a hearing on
final approval. S

Public Comment on Rule 3017.1. Bankruptcy Judge Geraldine Mund
recommended that the proposed new rule be expanded to apply to any
debtor (rather than being limited to debtors that are small businesses)
for whom the court orders conditional approval of a disclosure
statement and a combined hearing on final approval of the disclosure
statement and plan confirmation.

GAP Report on Rule 3017.1. No change to the published draft.

Rules App. A-35
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‘Rule 3018. Acceptance or Rejection of Plan ina
Chapter 9 Municipality or a Chapter 11 Reorganization
S Case

(2) ENTITIES ENTITLED TO ACCEPT OR REJECT
PLAN; TIME FOR ACCEPTANCE OR REJECTION. A
plan may be accei)ted or rejected in accordance with § 1126
of the Code within the time fixed by the court pursuant to
Rule 3017. Subject to subdivision (b) ‘ofj this rule, an equity
security holder or creditor whoée claim is based on a security
of record shall not be entitled io acéept (‘)r‘l"eje‘ct a plan unless
the equity security holder or creditor is the holder of record of
the security“ on tﬁe date the order approving the disclosure
statement is entéred or on another date fixed by the court, for
cause, after notice and a heaﬁng. For cause shown, the court
after notice and hearing may pei'mit ﬁ ‘creditor or equity

security holder to change or withdraw an acceptance or

rejection. Notwithstanding objection to a claim or interest,

)
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the court after notice and hearing may temporarily allow the
claim or interest in an amount which the court deems proper

for the purpose of accepting or rejecting a plan.

% % %k %k %

COMMITTEE NOTE

Subdivision (a) is amended to provide flexibility in fixing the
record date for the purpose of determining the holders of securities
who are entitled to vote on the plan. For example, if there may be a
delay between the oral announcement of the judge's decision
approving the disclosure statement and entry of the order on the court
docket, the court may fix the date on which the judge orally approves
the disclosure statement as the record date for voting purposes so that
the parties may expedite preparation of the lists necessary to facilitate
the distribution of the plan, disclosure statement, ballots, and other
related documents in connection with the solicitation of votes.

The court may set a record date pursuant to subdivision (a)
only after notice and a hearing as provided in § 102(1) of the Code.
Notice of a request for an order fixing the record date may be
included in the notice of the hearing to consider approval of the
disclosure statement mailed pursuant to Rule 2002(b).

If the court fixes the record date for voting purposes, the judge
also should order that the same record date shall apply for the purpose
of distributing the documents required to be distributed pursuant to
Rule 3017(d).

Rules App. A-37
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Public Comments on Rule 3018. James Gadsden, Esq., inquired as to
the need for the amendments to Rule 3018(a) that will give the court

discretion, for cause and after notice and a hearing, to fix a record

date — for the purpose of voting eligibility — that differs from the
date on which the order approving the disclosure statement isentered.
He believes that the rule works fine as is and that the effect of the
amendment could operate as an injunction against transfers of
securities without the protections of Rule 7065.

GAP Report on Rule 3017. N~o‘c,hanges to the published draft.

Rule 3021, Distribution Under Plan.

1 After confmnat‘wior;"éf ;‘;a plan, distribution shall be
2 made to ;creditdrswx‘/:hcs‘;clz;i&;s‘i havebeen allowed, to interest
3 holders , of— 1 ‘I‘,i;):" } ft
4 seeurities—of—record—at- Lhc .t;;;;l of commencement—of
5 ‘ dtsmbum-whcsec}am-ereqmty'sccﬂﬂfy whose interests
6 have not been ~disaﬂowed, and td indenture trustees who have
7 | filed claims pursua;nt to Rule 36@3 (c)(5) and-which that have
8 been allowed. For the purpose of this rule, creditors include
9 holders vof bonds, debentures, notes. and othef debt securities,
10 and interest holders include the holders of stock and other

Rules App. A-38
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equity securities, of record at the time of commencement of
distribution unless a different time is fixed by the plan or the

order confirming the plan.
COMMITTEE NOTE

This rule is amended to provide flexibility in fixing the record
date for the purpose of making distributions to holders of securities
of record. In a large case, it may be impractical for the debtor to
determine the holders of record with respect to publicly held
securities and also to make distributions to those holders at the same
time. Under this amendment, the plan or the order confirming the
plan may fix a record date for distributions that is-earlier than the date
on which distributions commence. ‘

This rule also is amended to treat holders of bonds,
debentures, notes, and other debt securities the same as any other
creditors by providing that they shall receive a distribution only if
their claims have been allowed. Finally, the amendments clarify that
distributions are to be made to all interest holders — not only those
that are within the definition of "equity security holders" under § 101
of the Code — whose interests have not been disallowed.

Public Comments on Rule 3021. James Gadsden, Esq., inquired as
to the need to change the present rule (providing that the record date
for distribution purposes is the date on which distributions
commence) to provide that the record date for distribution purposes
is the date on which distributions commence unless the plan or
confirmation order fixes a different date. He believes that the rule

works fine as is and that the effect of the amendment could operate

Rules App. A-39
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as an injunction against transfers of securities without the protections
of Rule 7065.

GAP Report on Rule 3021. No changes to the published draft.

10
11

12

Rules App. A40

Rule 8001. Manner of Taking Appeal;
Voluntary Dismissal

(a) APPEAL AS OF RIGHT; HOW TAKEN. An
appeal from a finat judgment, order, or decree of a
bankruptcy Judge toa dlStrlCt court or bankruptcy appellate
panel as germltted by 28 U S.C. § 158(a)( 1) or (a)(2) shall be
taken by filing a notice of appeal with the clerk within the
time allowed by Rule 8002. An appellant's failure Fatture-of
atrappetiant to take any step other than the timely filing ofa
noticé oanppea] dbes not affect the validity of the appeal, but
is ground only for such action as the district court or
bankruptcy appellate panel deems approériate, which may
include dismissal of the appeal. The notice of appeal shall (1)

conform substantially to the appropriate Official Form, (2)
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13 shatt contain the names of all parties to the judgment, order,
14 or decree appealed from and the names, addresses, and
15 telephone numbers of their respective attorneys, and (3) be
16 accompanied by the prescribed fee. Each appellant shall file
17 a sufficient number of copies of the notice of appeal to enable
18 the clerk to comply promptly with Rule 8004.
19 (b) APPEAL. BY LEAVE; HOW TAKEN. An appeal
20 from an interlocutory judgment, order, or decree of a
C :“ 21 bankruptcy judge as permitted by 28 U.S.C. § 158(a)(3) shall
| 22 be taken by filing a notice of appeal, as prescribed in
23 subdivision (a) of this rule, accompanied by a motion for
24 leave to appeal prepared in accordance with Rule 8;)03 and
25 with proof of service in accordance with Rule 8008.
‘i 26 ok ok ok %
i 27 (e) ELECTION TO HAVE APPEAL HEARD BY
v' 28 DISTRICT COURT INSTEAD OF BANKRUPTCY
o
é,w
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APPELLATE PANEL. CONSENT—TO—APPEAL—TO
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jstater- An election to have an appeal heard by the district

court under 28 U.S.C. § 158(c)(1) may be made only by a

statement of election contained in a separate writing filed

within the time prescribed by 28 U.S.C. § 158(c)(1).

COMMITTEE NOTE

This rule is amended to conform to the Bankruptcy Reform

Act of 1994 which amended 28 U.S.C. § 158. As amended, a party
may — without obtaining leave of the court — appeal from an
interlocutory order or decree of the bankruptcy court issued under

Rules App. A-42
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§ 1121(d) of the Code increasing or reducing the time periods referred
toin § 1121.

Subdivision (e) is amended to provide the procedure for
electing under 28 U.S.C. § 158(c)(1) to have an appeal heard by the
district court instead of the bankruptcy appellate panel service. This
: ssubdivision is applicable only if a bankruptcy appellate panel service
i is authorized under 28 U.S.C. § 158(b) to hear the appeal.

i Public Comments on Rule 8001. Mr. Sabino of the Federal Bar
| ‘ Association commented that the amendments to Rule 8001(e)
i (election to have appeal heard by district court) are "premature”
|
|

because the goal of having a bankruptcy appellate panel (BAP) in
every circuit is "far from being achieved."

o GAP Report on Rule 8001. The heading of subdivision (e) is
C f‘ amended to clarify that it applies to the election to have an appeal
N heard by the district court instead of the BAP. The final paragraph of
the Committee Note is revised to clarify that subdivision (e) is
applicable only if a BAP is authorized to hear the appeal.

Rule 8002. Time for Filing Notice of

'.  ; | Appeal

1 - ek

1» 2 (c) EXTENSION OF TIME FOR APPEAL.
! \ 3 (1) The bankruptcy judge may extend the time
1 4 for filing the notice of appeal by any party fer-a-period
i

i

Rules App. A-43
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126-davef 1 o theti
gthefmsc—prcscrrbcd—by—ﬁns—‘l‘ﬂb unless the

]udgment, order= or decree aggealed from: .

(A) grants. rehef from an automatlc

stay under 5 362, §‘ 922 § 1201. or § 1301;

(B) authorlzes the sale or lease of

Dronertv or the use of K:ash collateral under

" ’1

(0] authorizes‘ fhe obtaining of credit
under § 364: |

5_12‘) ‘aut‘horizes‘ ‘th‘e assumption or
assignment of an executory contract Or

unexpired lease under § 365;

(E) approves a disclosure statement

under § 1125: or

)

)
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(F) confirms a plan under § 943,

§ 1129, § 1225, or § 1325 of the Code.

(2) A request to extend the time for filing a

notice of appeal must be made by written motion filed

before the time for filing a notice of appeal has

expired, except that such a motion filed not later

request—made—no—more than 20 days after the

expiration of the time for filing a notice of appeal may

be granted upon a showing of excusable negleét if-the
o 1 tedf i hori
] 1 ' E l 1 - . F l-

the-Code. An extensionkof time for filing a notice of

Rules App. A-45
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appeal may not exceed 20 days from the expiration of

the time for filing a notice of appeal otherwise

prescribed bVAthiS rule or 10 days from the date of

entry of the order granting the motion, whichever 18

later.
COMMITTEE NOTE

Subdivision (c) is amended to provide that a request for an
extension of time to file a notice of appeal must be filed within the
applicable time period. This amendment will avoid uncertainty as to
whether the mailing of a motion or an oral request in court is
sufficient to request an extension of time, and will enable the court
and the parties in interest to determine solely from the court records
whether a timely request for an extension has been made.

The amendments also give the court discretion to permit a
party to file a notice of appeal more than 20 days after expiration of
the time to appeal otherwise prescribed, but only if the motion was
timely filed and the notice of appeal is filed within a period not
exceeding 10 days after entry of the order extending the time. This
amendment is designed to protect parties that file timely motions to
extend the time to appeal from the harshness of the present rule as
demonstrated in In re Mouradick, 13 F.3d 326 (9th Cir. 1994), where
the court held that a notice of appeal filed within the 3-day period
expressly prescribed by an order granting a timely motion for an
extension of time did not confer jurisdiction on the appellate court

f
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because the notice of appeal was not filed within the 20-day period
specified in subdivision (c).

The subdivision is amended further to prohibit any extension
of time to file a notice of appeal — even if the motion for an
extension is filed before the expiration of the original time to appeal
— if the order appealed from grants relief from the automatic stay,
approves a disclosure statement, confirms a plan, or authorizes the
sale or lease of property, use of cash collateral, obtaining of credit, or
assumption or assignment of an executory contract or unexpired lease
under § 365. These types of orders are often relied upon immediately
after they are entered'and should not be reviewable on appeal after the
expiration of the original appeal period under Rule 8002(a) and (b).

Public Comment on Rule 8002. None.
GAP Report on Rule 8002. No changes to the published draft.

Rule 8020. Damages and Costs for
Frivolous Apg‘ eal

1 If a district court or bankruptcy appellate panel
2 determines that an appeal from an order, judgment, or decree

3 of a bankrugtcy 1udge is fnvolous, it may, after a separately
4 filed motion or notice from the dlstnct court or bankrugtcy

Rules App. A-47
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appellate panel and reasonable opportunity to respond. award

just damages and single or double coSts to the appellee.
COMMITTEENOTE

This rule is added to clarify that a district conrt hearing an
appeal, or a bankruptcy appellate panel; has the authority to award

" damages and costs to an’appellee if it finds  that the appeal is

frivolous. By conforming to the languagc: of Ru\l;:?BSFLR.App.P., this
rule recognizes that the authority to award damages and costs in
connection with' frivolous appeals is the same for district: courts
sitting as appellate courts, bankruptcy appellate,panels, and courts of
appeals. | |

Public Comment on Rule 8020. None.

GAP Report on Rule 8020. No changes to the published draft.

Rule 9011. Signing and of Papers: Representations to
the Court; Sanctions; Verification and Copies of Papers

1 (2) SIGNATURE. Every petition, pleading, written
2 motion, and other paper served-or-filed-imacase-under-the
3 ecdmn-bchaif-oh‘partrrcprcscntcd-brmmy , except
4 a list, schedule, or statement, or amen;iments thereto, shall be
5 signed by at least one attorney of record in the attorney's

Rules App. A48
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6 individual name. A party who‘ is not represented by an

7 attorney shall sign all papers. —whose-officeaddressand

10 party'saddress-and-telephonenumber: Each paper shall state

11 the signer's address and telephone number, if any. Fhe

12

13
- 14
i 15
il 16
il 17
‘\ 18
: 19

20

21 documentisnot-signed;it An unsigned paper shall be stricken

L
| ‘ Rules App. A-49
|
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unless itissigned-promptly-afterthe omission of the signature

is corrected promptly after being called to the attention of the

pmm—whosc—srgnamre-rs-requcd attorney or party. if-a

| PR . J s o loks £ 4lne 1 4la vy
TUCUIIVIIU 1S OIBLIUU I vIUIALIULD Ul s TurCT uc—Loult Vil

(b) REPRESENTATIONS TO THE COURT. By

presenting to the court (whether by signing, filing, submitting.
or later advocating) a petition, pleading, written motion, or
other paper, an attorney or unrepresented party is certifying

that to the best of the person's knowledge. information, and

o

)
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37  -belief, formed after an inquiry reasonable under the
38 circumstances, —
39 (1) _itis not being presented for any improper
40 purpose, such as to harass or to cause unnecessary
41 delay or needless increase in the cost of litigation;
42 (2) the claims, defenses, and other legal
43 ~ contentions therein are warranted by existing law or
44 by a nonfrivolous argument for the extension,
(:; 45 modification, or reversal of existing law or the
} 46 establishment of new law:
:[ 47 R (3) _ the allegations and other factual
48 contentions have evidentiary support or, if specifically
1 ! 49 so identified. are likely to have evidentiary support
} ‘: 50 after a reasonable opportunity for further investigation
B .
51 ' or discovery; and

Rules App. A-51
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| (4) the denials of factual contentions are

warranted on the evidence or, if specifically so

identified, are reasonably based on a lack of

information or belief.

(c) SANCTIONS. If, after notice and a reasonable

opportunity to respond, the court determines that subdivision
(b) has been violated, the court may, subject to the conditions
stated below. impose an appropriate sanction upon_the
attornevs, law firms, or parties that have violated subdivision
(b) or are responsible for the violation,

§)) How‘Initiated.

(A) By Motion. A motion for

sanctions under this rule shall be made

separately from other motions or requests and
shall describe the specific conduct alleged to

violate subdivision (b). It shall be served as

o
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provided in Rule 7004. The motion for

sanctions may not be filed with or presented to

the court unless, within 21 days after service

of the motion (or such other period as the

court may prescribe), the challenged paper,

claim, defense. contention, allegation, or
denial is not withdrawn or appropriately
corrected, except that this limitation shall not
apply if the conduct alleged is the filing of a
petition _in violation of subdivision (b). If

warranted, the court may award to the party

prevailing on the motion the reasonable
expenses and attorney's fees incurred in
presenting or opposing the motion. Absent
exceptional circumstances, a law firm shall be

held jointly responsible for violations

N
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committed by its partners, associates. and

emplovees.

(B) On Court's Initiative. On its own

initiative. the court mav enter an order

describing the specific conduct that appears to

violate subdivision (b) and directing an

attorney. law firm, or party to show cause why

it has not violated subdivision (b) with respect

thereto.

(2) Nature of Sanction; Limitations. A

sanction imposed for violation of this rule shall be
limited to what is sufficient to deter repetition of such
conduct or comparable conduct by others similarly
situated. Subject to the limitations in subparagraphs
(A) and (B), the sanction may consist of, or include,

directives of a nonmonetary nature, an order to pay a
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‘penalty into court, or, if imposed on motion and

warranted for effective deterrence, an order directing

payment to the movant of some or all of the

reasonable attorneys' fees and other expenses incurred

as a direct result of the violation.

(A) Monetary sanctions mayv not be

awarded against a represented party for a

violation of subdivision (b)(2).
(B) Monetary sanctions may not be

awarded on the court's initiative unless the

court issues its order to show cause before a

voluntary dismissal or settlement of the claims
made by or against the party which is, or

whose attorneys are, to be sanctioned.

(3) _Order. When imposing sanctions, the

court shall describe the conduct determined to

Rules App. A-55
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constitute a violation of this rule and explain the basis

for the sanction imposed.

(d) INAPPLICABILITY TO DISCOVERY.

Subdivisions (a) through (c) of this rule do not apply to

disclosures and discovery requests, reSponses, objections. and

motions that are subject to the provisions of Rules 7026

through 7037.

(e) VERIFICATION. | Except as otherwise
specifically brovided by these rules, papers filed in a case
under the Code need not be verified. Whenever verification
is required by these rules, an unsworn declaration as provided
in 28 U.S.C. § 1746 satisfies the requirement of verification.

)(f) COPIES OF SIGNED OR VERIFIED PAPERS.
When these rules require copies of a signed or verified paper,
it shall suffice if the original is signed or verified and the

copies are conformed to the original.

®
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COMMITTEE NOTE

This rule is amended to conform to the 1993 changes to
F.R.Civ.P. 11. . For an explanation of these amendments, see the
advisory committee note to the 1993 amendments to F.R.Civ.P. 11.

The "safe harbor" provision contained in subdivision
(c)(1)(A), which prohibits the filing of a motion for sanctions unless
the challenged paper is not withdrawn or corrected within a
prescribed time :after service of the ‘motion, does not apply if the
challenged paper is a petition. The filing of a petition has immediate
serious consequences, including the imposition of the automatic stay
under § 362 of the Code, wh1ch may not be avoided by the
subsequent withdrawal of;the. petition. | ‘In addition, a petition for
relief under chapter 7 or chapter 11 may not be withdrawn unless the
court orders dismissal of the, case for,cause after notice and a hearing.

Public Comments to Rule 9011: o

(1) Bankruptcy Judge Geraldine Mund observed that
subdivision (c)(1)(B) does not give a 21-day safe harbor when the
court discovers the wrongful conduct and brings it to light by an order
to show cause, asked whether this is intentional, and suggested that
the committee "may wish to. discuss and clanfy" this. Judge Mund
also suggested that subdivision (c)(2)(B) should permit the court to
order monetary sanctions even if the matter is settled or dismissed.

(2) Bankruptcy Judge Yacos suggested that Rule 9011(a)
expressly provide that unsigned papers will not be accepted for filing
by the clerk and that the provision regarding the striking of unsigned
papers should. apply only with respect to papers that clerks
"inadvertently and through a mistake" accept for filing.

Rules App. A-57
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GAP Report on Rule 9011. The proposed amendments to subdivision
(a) were revised to clarify that a party not represented by an attorney
must sign lists, schedules, and statements as well as other papers that

are filed. ‘
| | Rule 9015 ,‘[ugx Tnal

1 (a) APPLICABILITY OF. CERTAIN FEDERAL

2 RULES OF CIVIL PROCFDURE Rules 38 39. and 47-51

3 - ER.Civ.P., and Rnle 8“lv( é) F R va[fP 1nsofar as it applies to

4 tnals apply dn cases ‘and“ ’tocjeedm s, except that a

5 .demand made: gursuant to Rule 38(b) F R. va P. shall be filed

6 in accordance with Rule 5005.

7 (b) CONSENT TO HAVE TRIAL CONDUCTED BY

8 BANKRUPTCY JUDGE. If the right to a jury trial applies.

9 a tlmely demand has been ﬁled gursuant to Rule 38(b)
10 F.R. C1v P. and' the bankru ‘tc judge has been speciall
11 designated to conduct the jury trial, the parties may consent to
12 have a jury trial eonducted by a bankruptcy judge under 28
13 USC. § 1571‘ e) by jointly or segarately t“ﬂdng a statement of

Rules App. A-58
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" consent within any applicable time limits specified by local

rule.

COMMITTEE NOTE

This rule provides procedures relating to jury trials. This rule
is not intended to expand or create any right to trial by jury where
such right does not otherwise exist.

Public Comment on Rule 9015. Mr. Sabino of the Federal Bar
Association commented that the language of the proposed amendment
(speaking of bankruptcy judges being "specially designated") does not
comport with the statute. He also suggested that the statement of
consent track specific language (he suggested that reference to Civil
Rule 38 "mlght be helpful in thls regard as a reference pomt")

GAP Regort on Rule 9015. No changes to the published draft

Rule 9035. Applicability of Rules in Judicial
Districts in Alabama and North Carolina

i In any case under the Code that is filed in or
2 transferred to a district in the State of Alabama or the State of
3 North Carolina and in which a United States trustee is not
4 authorized to act, these rules apply to the extent that they are

Rules App. A-59
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5 not inconsistent with any federal statute ﬂ-xc-prcwsmns-ﬁf-ﬂﬂc
6 Hand-titte-28-of the- United-States-Code effective in the case.
COMMITTEE NOTE

Certain statutes that are not codified in title 11 or title 28 of
the United States Code, such as § 105 of the Bankruptcy Reform Act
of 1994, Pub. L. 103-394, 108 Stat. 4106, relate to bankruptcy
administrators in the judicial districts of North Carolina and Alabama.
This amendment makes it clear that the Bankruptcy Rules do not
apply to the extent that they are inconsistent with these federal
statutes. ‘ ‘ |

Public Comment on Rule 9035. None.

GAP Report oﬁ Rule‘9035. No changes to the published draft.
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FOR THE FIFTH CIRCUIT

MEMORANDUM

To: Members Advisory Committee on Civil Rules
From: Patrick E. Higginbotham

Re: Six-Person Versus Twelve-Person Juries
Date: October 12, 19%4

Herewith a Dbrief survey of the literature on jury
decisionmaking, particularly empirical studies. As well, the
policy arguments on both sides. While most of these arguments are
drawn from existing 1literature, the arguments about juror
education, juror political participation, and application of Batson
have not yet been made in the context of jury size. I hope that
this summary is useful.

Part I discusses reasons for returning to twelve-person
juries. These reasons fall into two categories: Section A analyzes
the intrinsic workings of the jury, and Section B examines the
broader values served by twelve-person juries. Part II considers
policy arguments supporting smaller juries.

I. ARGUMENTS FOR TWELVE-PERSON JURIES

A. Jurv Deliberations and Outcomes

1. Influence of Minority Viewpoints

Small jury size reduces the number of viewpoints on a jury and
decreases the chance that there will be minority viewpoints. It
reduces the likelihood that the minority will influence enough
jurors in the majority to switch their votes, which suggests that
groups and minorities do not participate in as much deliberation on
small juries. Alice M. Padawer-Singer et al., Legal and Social-
pPsychological Research in the Effects of Pre-Trial Publicity on

Juries, Numerical Makeup of Juries, Non-Unanimous Verdict
Requirements, 3 Law & Psychol. Rev. 71, 78 (1977). Small size

makes it difficult for a member of the minority to hold out,
because that member is much less likely to have an ally to support
him. Michael J. Saks, Ignorance of Science Is No Excuse, Trial,
Nov.-Dec. 1974, at 18, 19; see also Robert MacCoun, Inside the
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Rlack Box: What Empirical Research Tells Us About Decisionmaking by
Civil Juries 150 (1994) (reprinted from Robert E. Litan ed.,
Verdict: Assessing the Civil Jury System (1993)). gjj

2. oOuality of Deliberation

Small Jjuries are more influenced by personalities,
particularly by dominant individuals in the group. Victor J. Baum,
The Six-Man Jury--The Cross Section Aborted, Judges’ J., Jan. 1973,
at 12, 13; Norbert L. Kerr & Juin Y. Huang, Jury Verdicts: How Much
Difference Does One Juror Make?, 12 Personality & Soc. Psychol.
Bull. 325, 332 (1986); John R. Snortum et al., The Impact of an
Aggressive Juror in Six- and Twelve-Member Juries, 3 Crim. Just. &
Behav. 255 (1976).  Juror bias is more influential in a small
group. Carol M. Werner et al., The Impact of Case Characteristics
and Prior Jury Experience on Jury Verdicts, 15 J. Applied Soc.

Psychol. 409 (1985). ~Small groups recall less evidence. MacCoun,
supra, at 161, 167. They deliberate more quickly and less

thoroughly. Id. They are less likely to correct errors. Id.

3. Outcomes

The verdicts of small juries are more inconsistent than those
of twelve-person Jjuries. Shari Seidman Diamond, QOrder rin the
Court: Consistency in Criminal-Court Decisions, in .2 C. James
Scheirer & Barbara L. Hammonds, The Master Lecture Series: (jx

Psychology and the Law 123, 133 (1982). Small juries are more
likely to render aberrant verdicts.  Valerie P. Hans & Neil Vidmar,
Judging the Jury 167 (1986); Baum, supra, at 12; Michael J. Saks,
Tf There Be a Crisis, How Shall We Know 1t?, 46 Md. L.iRev. €3, 76
& n.51 (1986). ‘ S

N
o

Small juries’ verdicts are generally more severe. Robert
Buckhout et al., Jury Verdicts: Comparison of 6- vs. l12-Person
Juries and Unanimous vs. Majority Decision Rule in a Murder Trial,
10 Bull. Psychonomic Soc’y 175 (1977). 1In criminal cases, small
juries are more likely to convict. E.d., Angelo Valenti & Leslie
Downing, Six Versus Twelve Member Juries: An Experimental Test of
the Supreme Court Assumption of Functional Equivalence, 1
Personality & Soc. Psychol. Bull, 273 (1974). Contra Martin F.
Kaplan & Charles E. Miller, Group Decision Making and Normative
Versus Informational Influence: Effects of Type of Issue and
Assigned Decision Rule, 53 J. Personality ‘& Soc. Psychol. 306
(1987) . Small juries hang less frequently, Valenti & Downing,
supra, which suggests that they suppress reasonable disagreement
and confirms the difficulty that holdouts face in small juries.

th

o
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B. Broader Values Served by Twelve-Person Juries

1. Diversity

Small juries are less likely to comprise a fair, diverse
cross-section of the community. They are less likely to contain
members of minorities, whether they be racial, ethnic, or religious
minorities. See Saks, Ignorance of Science, supra, at 19; see also
Hans Zeisel, The Waning of the American Jury, 58 A.B.A. J. 367, 368
(1972). It is. more. difficult to apply Batson to small juries;
because it takes fewer peremptory challenges to exclude minorities,
it is more difficult to discern a pattern of discriminatory
challenges. Small juries usually contain a smaller percentage of
women. Lucy M. Keele, An Analysis of Six vs. 12-Person Juries,

. Tenn. B.J., Jan.-Feb. 1991, at 32, 34. Small juries contain a
narrower range of ages and occupations. Id. '

2. ©Education and Participation of Citizens

As Alexis de Tocqueville noted, one of the key functions of
juries is to educate the citizenry about the administration of
justice: : :

The jury, and more especially the civil jury, serves to
communicate the spirit of the judges to the minds of all
the citizens; and this spirit, with the habits which
attend it, is the soundest preparation for free
institutions. It imbues all classes with a respect for
the thing judged and with the notion of right. . . . It
teaches men to practice equity; every man learns to judge
‘his neighbor as he would himself be judged . . . .
‘ . It may be regarded as a gratuitous public
school, ever open, in which every juror learns his
rights, enters into daily communication with the most
learned and enlightened members of the upper classes, and
becomes practically acquainted with the laws . . . .

. . I look upon [the jury] as one of the most
efficacious means for the education of the people which
society can employ. ‘

1 Alexis de Tocqueville, Democracy in America 295-96 (Vintage ed.

1945) (emphasis added). Six-person juries by definition educate
only half as many citizens as twelve-person juries do.
They also empower fewer «citizens, reducing popular

participation in the justice system. Tocqueville recognized that

- popular rule is bound up with popular education: "[T]he jury, which

is the most energetic means of making the people rule, is also the
most efficacious means of teaching it how to rule well." Id. at
297. Popular participation is desirable in a democracy; it
diffuses power and enables citizens to practice self-government.
The Supreme Court has recognized the participatory benefits of jury

3
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service. E.qg., Powers v. Ohio, 111 S. Ct. 1364, 1368-69 (1991);
see also Akhil R. Amar, The Bill of Rights as a Constitution, 100
Yale L.J. 1131, 1187-89 (1991). But small juries limit the number
who can share this experience, this responsibility, this right of
the people to participate. '

|

3. Perceived Fairness-.and Legitimacy

[T

Finally, the populaceé .recognizes:twelve:person juries as the
paradigm. The number twelve:is enshrined.in.outr history and in our
¢ulture; the classic Henry Fonda movie Twelve Angry Men exemplifies
and reinforces, this view. Smaller juries.are seen.as illegitimate;
to the mahﬁiﬁ thewstgeet,‘ﬂ@ury“‘is‘Syﬁ¢nymous>with‘twe1ve jurors.
Perhaps for this reason, people perceive .small.juries as being less
fair. Robert MacCoun & "'Tom'iR..Tyler; The Basis of Citizens’
Perceptions of the Criminal Jury: Procedural Fairness, Accuracy,
and Efficiency, 12 Law & Human Behav. 333 (1988). o |

i
et

II. - ARGUMENTS FOR SMALLER JURIES

Proponents of juries smaller than twelve members rely on only
two arguments. The first one is time savings. If a trial requires
fewer jurors, voir dire will supposedly be faster. Accelerating
voir dire conserves the time of the judge, the jurors, and other
court personnel. (While a few proponents claim that faster
deliberations are a benefit, reducing deliberation is a liability
because it brings with it a lack of thoroughness and suppression of
legitimate disagreement.) The counter argument is that in
practice, the amount of time saved has been negligible. One study
found that the average voir dire for a six-person jury took 52.0
minutes, while the average voir dire for a twelve-person jury took
52.1 minutes. Keele, supra, at 33. Time savings were linked not
to the size of the  jury, but rather to the size of the venire
panel. Id. Furthermore, in the days before six-person juries,
trial judges spent less than one percent’ of their time impaneling
juries, so any time savings for judges aré minor. Id. (citing 1971
study by the Federal Judicial Center). 'The jargument continues that
the only people who save much time as airesult of smaller juries
are the handful of venire members who would have to serve as jurors
if the jury were larger. . ‘ oo

The second claimed benefit of small juries is cost. Advocates
of smaller juries predicted cost savings in the neighborhood of
three to four million dollars per year, based on fewer salaries for
jurors and cost savings flowing from time savings for court
personnel. The counter argument is that juror fees are paltry.
And because the actual time savings have been minuscule, the
government probably has not realized the projected cost savings.
Peter W. Sperlich, ... . And Then There Were Six: The Decline of
the American Jury, Judicature, Dec.-Jan! 1980, at 262, 276. Even

4
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if the cost savings have materialized, they are minuscule,
amounting to less than one-thousandth of one percent of the federal
budget. Richard S. Arnold, Trial by Jury: The Constitutional Right
to a Jury of Twelve in Civil Trials, 22 Hofstra L. Rev. 1, 27
(1993); Zeisel, supra, at 370. The argument concludes that the
cost dlfference is an insufficient justification when compared to
the inferior brand of justice meted out by small juries.

Our trial courts are the heart of the federal judiciary. A
United States District Court Judge brings to his tasks a greater
array of skills and talents than any other federal judicial

~officer. Conducting jury trials is one of the more important of

these tasks. Happily, the conduct of trials is our most successful
endeavor. We do this well and have for two centuries. The
traditions and practices that together comprise this institution
are, to my lights, a national treasure. With eyes on the British
model, the judicial conference cut the civil juries in half--only
flfteen or so years ago. We have crept back toward twelve with the
abolition of alternates. \thether we return to the ‘traditional
model is our question. :
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Interacting Groups: A Test of Three Models, 58 J. Personality
& Soc. Psychol. 438 (1990)
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Angelo Valenti & Leslie Downing, Six Versus Twelve Member Juries:

An Experimental Test. of the Supreme Court Assumption of

Functional Eguivalence, 1 Personality and Social Psychology
Bulletin 273 (1974)

Carol M. Wernéf et al., The Impact of an Aggressive Juror in Six
and Twelve-Member Juries, 15 Journal of Applied Social
Psychology 409 (1985) . ! _ :

b

Hans Zeisel, The Waning of the American Jury, 58 A.B.A.. J. 367, 368
(1972) | |

CASES:

Ballew v. Georgia, 435 U.S. 223 (1978) (invalidating five-member
juries) . ‘ :

Colgrove v. Battin, 413 U.S. 149 (1973) (upholding six-member civil
jury)

Powers v. Ohio, 111 S. Ct. 1364 (1991) (accepting jury-
participation rationale for Batson) : ‘

Williams v. Florida, 399 U.S. 78 (1970) (holding that six-member
criminal jury is constitutional)
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TRIAL BY JURY: 4
THE CONSTITUTIONAL RIGHT TO
A JURY OF TWELVE IN CIVIL TRIALS

Richard S..Arnold’

I. INTRODUCTION

Good afternoon. It’s going to be hard to live to up my intro-

_ duction, and if I don't I hope you won’t be too hard on me. I like to

hear all those high-sounding things about appointments to the bench
and so forth. I suppose some judges, at least, are political appointees.
That’s not true with me. I was appointed on merit. My merit was that
I worked for a senator! The Dean was also kind enough to refer to
the fact that I am now Chief Judge of the Eighth Circuit. Let me tell
you how you get to be Chief Judge: you live that long! That’s all
there is to it. I had the good fortune to survive my predecessor, who
took senior status. Now I am Chief Judge, and that doesn’t amount to
nearly as much as it sounds like. The job of Chief Judge is to do
what the other judges want.

I must begin by thanking the Hofstra Law School community for
inviting me to make this talk. Your school has a very strong and
excellent reputation, which is confirmed to me by the presence of
some of my friends on the faculty who are very strong scholars. I am

* Chief Judge, United States Court of Appeals for the Eighth Circuit. This Article is
adapted from the 1993-1994 Howard Kaplan Memorial Lecture, delivered by Judge Amold on
October 6, 1993, at the Hofstra University School of Law. The author acknowledges with
gratitude the substantial assistance of his law clerk, Elizabeth Bowles, in the preparation of
this Article. ‘
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referring particularly to my old friend and law school classmate, Leon
Friedman, who is the world’s foremost scholar on the subject of
federal habeas corpus. Another law"school friend of mine, John Greg-
ory, is here, and I spent many happy hours with John in the Harkness
Commons at Cambndge talking about life and the law. . Two class-

‘mates who are not from law"s¢hool, but from clerkshnp, are on the

faculty here, Bernie Jacob and Malachy Mahon, the founding Dean.
So I feel that I am among friends.

It is very gratifying to be associated with the name of Howard
Kaplan. It’s a distinguished. name in legal circles, and not the only
such name in the Kaplan fam y. But the real reason I know this is a
great law school ‘s that you vited me to speak! No other law
school has gwen me a sxmxlar‘mwtauon, so I now pronounce you

tation, from my own'; pomt

ik
HH

Arkansas a small s te

e

Some. people have come to suspect
3 two came from.
o address a group of law stu-

state know how m
that there may be

In any evept,
dents—1 count fak b ‘
ber, by the way, and also peaking of faculty members, no-
tice how the facﬁlty 3
they treat judges. Tp ‘
good for us, 1 guess i
great: thmgs about the llaw
You can even see new thmgs ina
it again. So its rea p\ﬂl?ge or me to be in a law school com-
munity, and I thm 2

from "‘hearmg me.

crse us in the classroom, which is
to‘f be a law student One of the

ies. iS¢ ﬂawyers are not, some judges are
not. But I beheve (hat Jp es are, a good thing in civil cases and in
criminal cases, in complex’ m ‘ters as well as simple ones. When I
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‘served as a district judge for about eighteen months, I was fond of
‘telling jurors in my courtroom -that I would prefer to have a case

decided by twelve ordinary people {han by one ordinary person. In
other words, I do not believe much in expertise, and if there is such
a thing, I doubt if it is any match for common sense.

So what is the brg deal? What is so interesting about the sub-
ject? Trial by jury is in the Constitution, and therefore we have al-
ways had it and always will. So. why should we be talking about it?

‘Because trial by juryis:anjnsitution 1under attack from those who

are opposed to it outright and from those who think it ought to be
watered 'down. In England, which we nghtly regard, in some ways, as
the source of our liberties, the institution has all but completely dis-
appeared in civil cases. And in this country, especially in the last
twenty years or so, various measures have been taken to limit or
water down the right to trial by jury. In some federal district courts,
you can’t get your case before a jury unless you. first go through a
mandatory arbitration procedure. And in. every federal district court in
this country, if you do get a jury, it is lrkely to be a truncated group
of six or eight instead of the traditional “twelve good people and
true.” My brother—who is a judge on our. court and a former law
‘teacher,|and ‘therefore a person we listen, to——says that a group of six
is not a: jury, it is a committee.

‘What I want to talk about briefly is how, we got into this busi-
ness of reducmg the size of juries, how it got started and make a
few comments on its implications and whether or not . itjis a good
idea: What [ dm going to do is describe a couple pf United States
Supreme Court "opinions. which have upheld, against constrtutxonal
attadk, juries df less than twelve. Then I'want to talk. about some of
the historical and procedural arguments on both srdes of the issue. In
the end, I will'try to draw some observations on broader questions. I
am sure a lot of you are already acquamted with some of this, and I
thought I was.too until I started some intensive examination of the
subject. Sometimes it is just good to be. remmded of thrngs.

O. THE le..r_uus AND COLGROVE CASES

For over six hundred years, Western crvrhmtron took it for
granted that a jury must be composed of twelve persons. This as-

1. See, eg.. TWELVE Goop MEN AND TRUE: THE CRIMINAL TRIAL JURY IN ENGLAND,
1200-1800 (J.S. Cockburmn & Thomas A. Green eds., 1988). ‘

Rules App. C-3
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sumption was belied in 1970, when the United States Supreme Court
held in Williams v. Florida® that'a Florida rule of criminal procedure
that allowed' six-person juries was, constitutional. The Court held that
the Florida rule did not violate the Sixth Amendment to the United
States Constitution as ‘applied. agamst the states through the Due Pro-
cess Clause of the Fourteenth "Amendment.® Although Williams was
in fact hmned to a discussionof whether due process required; a jury
of twelve in cnmmal cases vin the state courts, it soon came: ‘to be
cited for ‘the proposmon that,a twelve-person jury was not constitu-
tlonally requnred in“any" i¢ase~-Lstate ‘o federal, civil or crlmmal Com-

“mentators drew ‘this conclusmn” ‘from sweepmg statements m'lde by

e'imajority: “We . conclude . . . the fact

Justice Whlte, ‘wmmg
;’comp05¢d of prec:sely 12 |s a his-

that the jury ‘at commo“g :

nce [except o
h’@é numhu' vtwd\/e from holh a hlstoncal

yr Bgt a
tltunon «dld not ;mandate 1welve person

h‘c samew kmd of demsnons,
: 1 wit ;ess‘ money spent The

ted) the’ wproceSS begun in, Wzllz“‘ams, a
“:‘i‘rjn‘enm ﬂeﬁpitmnwof a comerstone

| ‘got t

b o |
Lo “,\ Ty [\ .

Ly J LRIy

‘ oung Dugcan v. Louisiana, 391 US. 145, 182 (1968) (Harlan, J.
'but 1 do want to say that I think it is unforiunate for opinions of any
‘rences about groups—here, mystics. | don’t know if the mystics rose
Ins. but 2 mysuc is slmply somebody who prays a lot and who not only
j Th?ts all 'there is to it; ‘there is nothing mystenous about it. The
term here, it sounds like they think a mystic is someone who be-
|§:,“and Ihat is nol the case.

1973). ‘

l\( ] o ) o
7. See also discubsid dlinfra pan VII.
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" decision. Justice Brennan wrote the opinion of the Court. There was a
dissent by Justice Douglas and Justice Powell which found simply
that the practice violated the Federal Rules of Civil Procedure, be-

" " cause it was instituted simply by local rule in the district court, and
~ the district court by local rule ought not to be able to do something

that important.* Then Justice Marshall, joined by Justice Stewart,

dissented on constitutional grounds.” I guess that if I had but one

thing I would leave you with, it would be to take some time to read

the dissenting opinion “of Justicg':Marshall-in Colgrove v. Battin, be-

" cause it is a great exposition of constitutional law and theory.

V When the Founders drafted the Bill of Rights to include the
_ Seventh Amendment, a jury of twelve was what they contemplated:
" the common law of England had fixed the number at twelve over

four hundred years before the drafting of the Bill of Rights. Further-
more, it was a scholarly axiom at the time the Bill of Rights was
drafted that a jury was comprised of twelve. This clearly was the
understanding of the Founding Generation and continued to be the
" understanding in this country until Williams."

IIl. A HISTORY OF THE JURY IN ENGLAND

C: S Little is known for certain about the origin of the jury and how
it first came to England. In 1878, the historian William Forsyth stated,
+hat “fg'ew subjects have exercised the ingenuity and baffled the re-
search ‘of the historian more than the origin of the jury.™ Because

- by the Middle Ages the jury in England was unquestionably viewed
as the protector of human 'liberty, English scholars, out of a sense of
Anglo-Saxon pride, traced the origin of the jury to Alfred the Great
(871-899). Other scholars have cited the laws of Aethelred I (865-
871) and Aethelred the Unready (978:1016), as well as the judgment
of twelve witnesses during the reigns of Edgar the Peaceful (959-975)
and Edward the Confessor (1042-1066), as. proof that the jury was

8. Colgrove, 413 US. at 165 (Douglas, J. disseating).
9. Id. a1 166-88. : ‘

10, See, eg. Uaited States v. Wood, 299 U.S: 123 (1936) (jury is twelve. no more, no
fess, and must be unanimous); Capital Traction Co. v. Hof. 174 US. 1 (1899) (trial by jury
is trial by a jury of twelve mea under the superintendence of a3 judge): American Publishing
Co. v. Fisher, 166 US. 464 (1897) (verdict must be returned by twelve: nine is insufficient).

11. Wituam FORsYTH, HISTORY OF TRIAL BY JURY 2 (Lenox Hill Pub. & Dist. Co.
1971) (24 ed. 1878). e

12. See, eg. id. Blackstone called Alfred the Great a “superior genius.” 3 WILLIAM
BLACKSTONE, COMMENTARIES 350 (William S. Hein & Co. lInc. 1992) (1768).

()
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English in origin.® William Blackstone himself wrote that jury trial
was “co-eval” with the first civil govemment.in England. "

After the middle nineteenth century, however, scholars acknowl-
edged that the English jury may not have been English 'in origin.
Some scholars traced the ‘original jury back to ancient, Greece and to
the Athenian statesman Solon.”® Others. argued that the system of
Judxces found'under the twelve tables of Rome was sufﬁcnently simi-
lar 'to the English Juryumhat the jury may have been brought over 10
England at the time .of th ..Roman Conquest 16 Nonetheless, these
scholars have ‘conceded that any direct, influence Greek and’ Roman
legal systems‘might have: hadw‘on the devclopment of the Eriglxsh jury
was, at ‘best, slight.” P

" Because there are ‘large. gaps in, thc trall from ancxcnt Rome to

3

ﬂand of the. Middle - Ages, perhaps a b;tte{ suggesnon comes

RIS

““wm ‘the laws 0 »ng Aethelred he, Unready, circa 997,
}’ ]

tﬁanes—-on,{kmghts‘-—andw a rcpresentauve
! A )

,would “accuse NO
T 1Mmc‘e Aethelred the

a pomon of 'tenth century Eng-
‘D nes some‘ scholars have looked

1es to ﬁnd the roots of

the Enghsh»" ;
have ‘met wlt
. "The

am the Conqueror
‘with .the  Frankish

2729 (1973) ‘ 1 !

14, 3 BLAC‘I&S‘I"ONE. :uprmlio“l' i ‘ Py B (M‘ W

1. Sec, eg. MORRSS J. BLOOMSTEIN, VERDICT: THE JURY SYSTEM 2-3 (1968); RENE
A. WORMSER, THE p\w 52, 54 56-58 (1949).

16. See, ez, Maxnils A" LiesSER. TiE HISTORICAL DEVELOPMENT OF THE JURY Sys-
TEM 2946 (Rpchestet. The ‘ J‘Coopeuuve Publishing Co, 1894). “{A]a institution
resenmibling the modern’ jﬂl’y m varj ‘us pecls ,must bave austed in England—brought thither

by the Romans, and ongmaung‘ -1
at 171, | ‘ i
' 17, See,'e. '

18.. THEO ONCISE HISTORY or rrua Couuon Law 108 (5tb
ed 1956). © 1 \w P

19. See, ¢g. i 2 'gaps 'in_historical ev:dence o[ the. ‘origin of the jury led
William| Forsyth mo“ quotc y»Bomgmgnom whs;\ origin, is lost '"h !he“ mghl of time.” * FORSYTH,
supra ‘nofe 11, lat 2 } RN »‘3 i ) me " ‘ I ‘ ‘M i

,

®
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the fourteenth century.® Regardless of where the jury began, by the
1080s it was firmly established in England, although its function little
resembled that which we consider to be the jury’s today. While Sir
Edward Coke cited an instance of its use in 1074, the first record-
ed use of a jury in an English court occurred between 1083 and
1086.2 | |

" In the Frankish Empire, as the Court correctly pointed out in
Williams, the number of jurors varied.” Similarly, among the French
Normans, the number ‘varied, and twelve “bHas not even the place of
the prevailing grundzahl [baseline number].”* Nonetheless, in Eng-

"land, the number twelve was the grundzahl and most likely had been

since the time of Henry II (1154-1189).%

During the early years of the jury, when its function was to
serve as a means of gathering evidence by calling those who were
familiar with the facts in issue, the usual number of family members
or neighbors called was twelve.® Additionally, when a plaintiff or
defendant had to “make’ his law,” he was required to provide jurors
who acted as oath-helpers; that is, men who were willing to swear
upon penalty of damnation that the interested: party was telling the
truth.” The customary number of men required was ‘twelve, although
a noble or person of great influence might be required; to produce
more® As the jury increasingly became 'used to evaluate -and weigh

y Vo
' L

20. E.g., EDWARD JENKS, A SHORT HISTORY OF ENGUISH LAW“4:]-48‘ (1949). 1 Sr
FREDERICK POLLOCK & FREDERIC W. MAITLAND. THE HISTORY OF ENGUSH LAW BEFORE
THE TIME OF EDWARD 1 14042 (Cambridge University Press 2d cd. 1968) (1895); JAMEs B.
THAYER, A PRELUMINARY TREATISE ON EVIDENCE AT THE COMMON Law 48 (Boston, Linle
Brown & Co. 1898). - i ‘ o

'21. RICHARD THOMSON, AN HISTORICAL ESSAY ON THE MAGNA CHARTA OF KING JOHN
228 (Gryphon Editions, Ltd. 1982) (1829). o s

22. The trial was a civil one and involved a disputed land title of the abbot of Ely.
See MOORE, supra pote 13, at 35-36; 1 POLLOCK & MAITLAND, supra note 20, at 143-44;
JOHN REEVES, HISTORY OF THE ENGLISH LAW 84-85 (Augustus M. Kelley 1969) (2d ed.
1787). At oue time in history, the most important principles of law evolved out of land dis-
putes. At ode time, constitutional law in England was a branch, of the law of real property.
PLUCKNETT, supra note 18, at 37. Therefore, it is not surprising to: find that the first jury
case is a dispute over a land title. ' C .

23. Williams v. Florida, 399 US. 78, 87 0.19 (1970).

24. THAYER, supra note 20, at 8S.

25. Id.

26. 2 POLLOCK AND MAITLAND, supra note 20, at 600-01; sez also FORSYTW, supra
pote 11, at 63, ‘ ‘ ‘ oo

27. Robert H. White, Origin and Development of Trial by Jury, 29 TENN. L. REV. 8,
11-13 (1961). '

28. Id. at 11.

Rules App. C-7



Rules App. C-8

iestablished..‘There is.a,great,

FILE. CAWPSNDOCZZ ARNOLDVAR NOLD FIN May 053194 Tue 3.50pm

8 HOFSTRA LAW REVIEW [Vol. 22:1

evidence presented by the parties, twelve men, or more Specrﬁcally
twelve peers,” were used to judge the evidence, although the num-

ber continued to vary if not. enough men were acquainted with the

parties or the facts, or if the parties consented. »

By the late thirteenth century, twelve had come to be the recog-
nized number for juries, although numerous cases are reportcd where
the parties agreed to fewer.’ # . Additionally, a unanimous verdict was
not yet: the ule.® In 1367, during - the. rule of Edward III (1327-
1377), the: reqmrcmentrof a unanimous, verdxct of twelve was firmly
‘heport m»the Yearbooks of an argument
‘before the, Court of King’s Bench. The, cése was an action of trespass
in whrch one of the twelve Jurors would pot agree to the verdrct The
n.and 1mpnsoncd the twelfth

every unquest shall
bring us a,rgpz‘e.n‘_
judgmient on ‘
“Don ‘tu bol.h T

lxshed
The unammlty requrrement in' civil cases continued, nonetheless,

to be sporadrcall‘y ’bpplred prrmanly because it was easier to obtain a
verdrct from. f wer‘men.‘ However, any variation in number ended
during the: lrergnlrofr Edward IV. (1461 1483) when the unanimous
verdict of twelve ”unquestronably and mvarrably became the law of
England abse ' consent of the pames 1In' 1410, the jury took on
what lwould be rtszodem form when the jurors were limited to

! “l e L b

[

29, A noble Ind 3 1 be.. Judged by mobles. Charles L. Wells. The Ongm of the Petty
Jury, 27 LQ. REV. 347 360 (1911). ‘ Lo "

30. THAYER, supra mote 20. at 86. ‘ Sl

31, Jd. at 89-90. . ‘

32. Id. at 86-88.. )

33, 1d. at 88 [¢iting Y.B. 41 Edw. 3, fol. 31, pl. 36 (1367)).

34 JER ‘Stepbens. The Growth of Trial by Jury in England, 10 Harv. L. Rev. 150,
159 (1897) (oﬁsavm that because “procuring a verdict of twelve was difficylt, “for 2 time
the verdict ‘of rhe ma)onry [was] received™).

35. THAYER, supra oote 20, at 88-90; Stephens, supra note 34, at 159.
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consideration of evidence presented in open court.*
Once the jury began to consider evidence presented in court

rather than render verdicts based on their own knowledge, the prob-
- lem of jury control was squarely presented. In the sixteenth century,
. political trials were common, and the English courts began to take it
.upon themselves to pumsh jurors for returning verdicts that were
.. 'clearly against the evidence. Since courts could set aside verdicts and
‘ f(;pumsh Jurors at will, they regularly did so when they did not approve
. . of the jury’s verdict. This result severely undermined the jury protec-
tion the English had come to value, and it allowed the courts to
operate as inquisitors.” Oné example of this' appeared in a 1594

treatise on the jurisdiction of the courts. A popular Protestant folk

~_hero who had played an active role in Wyatt’s rebellion was acquitted
* by the jury for purely political reasons and in complete derogation of
“the evidence. The court severely fined many of the Jurors, incarcerat-
_ed some of them, and set aside the verdict.*

The practrce of stringent Jury oontrol by the courts ended in

‘1670 in the famous Bushel s Case Bushel s ‘Case was a habeas

corpus action by a ]t‘xror seekmg his' ‘telease from prison. The jury

‘upon which Bushel sat had’ acqurtted William Penn of unlawful as-

sembly, despxte full and manifest evidence. As'a result Bushel was

~committed to prison. Chief Justice Vaughan. took the opportunity to

clanfy the position and dutles of the jury. He stated that the jury was

- not requrred to do the court’s blddmg, bemuse 1f te Jurors returned

a wrong verdrct, they, and not the judge who\ drrected the verdxct,
‘would be pumshed by the attaml, a procedure“ whereby a second
jury would conv:ct and pumsh the fi rst for ren@qrmg a false verdict.
In his view, becapse the jury was operaung under ihe shadow of the

sanction of. attamt, it must be completiely free [rom the directions of

. the bench and from ‘other pumshments meted lout’ by the ' court.”

il
Chief Justice | Vaughan knew that for all mtents and purposes the
attaint was an obsolete form;' therefore, his oprmon 'was in effect a

_ declaration of the independence of the jury, an independence that

woul& comxnue to ensure its posmon m Englisk jurisprudence as

[T

L

36. FORSYTH,'supra pote 11, at 131.

37. PLUCKNETT, supra note 18, at 131.33.

38. See id. at 133-34 (citing RICHARD CROMPTON, AUTHORITIE ET JURISDICTION DES
COURTs fol. 325 (1594)).

39. 124 Eng. Rep. 1006 (C.P. 1670).

40. PLUCKNETT, supra note 18, at 134.

41. Hd.
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protector of the mdnvndual

IV. THE REASONING ‘BEHIND. THE USE OF TWELVE JURORS

So the number of _yurors became absolutely fixed some five hun-
dred years ago, whxch is a pretty good length of time as human insti-
tutions. go. But: why 1 twclve" What difference does it make? I suppose
~ that if :the question, were “Why not eleven?” ‘or “Why not thirteen?”,
it would' not, excite me. But the ‘question is “Why not six?” This is a
_substantial’ dxfference, SO we ‘need to look at some of the hxstoncal

background to. deten'nme why there were twelve ‘
wThe rcasor‘x_“ ;he jufﬁfﬁ number came 1o’ be ﬁxed at twelve is

-~ difficult. to- pmpomt with é‘ertamty Various 1heones ‘have been pro-

posed.LOne reason. suggesif d lis bascd on the_ struclure of the English
~courts, durmgwthe S. and imost important ad-
mlmstratwe, pol ‘lcal " X m ﬁngland was the
county 2 fiz

i

tnals were conducl-
HMihm the county.®

‘ hundreds, each of
B undred had its own
1 ‘grand jury, " drawn

‘o‘lﬁa ted that since the

elvc, thls formed
ve.* The' present-
jury, '“prcsentmg
the 1pn’zsenlment jury
body that .rendered
‘191’,;\““ both civil and
Junes from the

i

ng'
gr ew fas large as

| ‘H m
Wells, “émbarrass-
f [ii: TR AT

SR . T
Q. I \at 90~94“ l Pol MAmAND. :upra" note 20, :‘at‘"532-5f6.
a3, P’LUCENEH‘ supm no(T “%8 at 90-91 1 Pou..OCL & MMTLAND supm note 20, at
s3s31. U ] S T S A

44. PLUCKNETT, supra note 18. at 87-89; 1 POLLOCK & MA‘H"lAND supra note 20, at

45! Wells, supra sote 29, at 348. AT ‘
46. See, eg., id. ‘ [ “‘»“1
47. Id. at 354. BRI
48. Id. at 356. \ ‘ -
o I
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ingly large and unwieldy, and the sense of the personal responsibility

of each juror was in danger of being lost™ To solve this problem,

the next step was to create petit juries by taking a number of men

‘from each of the presentment juries until twelve men were assembled.

.Since the petit jury was to represent the whole county in deciding
: "cases, it stood to reason that its structure would parallel the structure
! “of the presentment jury.” What is not clear is why the presentment
jury itself numbered twelve.

Another theory 4s to why the number was fixed at twelve stems
from the fact that twelve was the common number throughout Eu-
rope, particularly Scandinavia, and that it made its way with the
Danes into England. Proffatt stated, “The singular unanimity in the
.selection of the number, twelve to compose certain judicial bodies, is
‘a remarkable fact in the history of many nations.™* Serjeant Ste-
phen, who. wrote in the middle of the nineteenth century, believed
‘both the jury and the use of twelve stemmed from the Scandinavians:
" “The most probablc theory,” he said, “seems to be that we owe the
germ of this (as of so many of our msmutrons) to the Normans, and
‘that it was denved by them from Scandinavian tnbumls where the
judicial number of twelve was always held in great veneration.””
C -Once again, however, why twelve was beld in such venerauon is not
o .considered. .

) ‘ Perhaps the most reasonable explanatlon comes from Lord

Coke’s Institutes of the Lawes of England and Duncombe s 1665
work, Trials per Pais. Duncombe states:

And first as to [the jury’s] number twelve: and thxs numbcr lS no
less estecmcd“by our law than by Holy Writ. If the twelve apostles
on their twelve thrones must try us in our eternal state, good reason
hath, lhe law to appomt the numbcr of twelve to try uhr !cmporal
The tribes- of Israel. -were twelvc, the patriarchs were. twelve, aud
Solomon’s. ofﬁccrs were twelve.™ K

50. Id.
. S1. 1d. at 357
i‘ oo 157 7§2. JOHN PROFFATT, TRIAL BY JURY 11 0.2 (San Francisco, Sumner Whitney & Co.
I - .
‘ " 53. FORSYTH, supra note 11, at 4 (quoting 3 JAMES STEPHEN, NEW COMMENTARIES ON
THE LAWS OF ENGLAND 349 (London, Butterworths 1845)); see also 1 FRancis X. Busch,
i LAaw AND Tactics IN JURY TRIALS § 24 (1949); THORL G. Repp, TRIAL BY JURY § 33
i (Edioburgh, Thomas Clark 1832).

54. THAYER, supra note 20. at 90 (quoting GILES DUNCOMBE, TRIALS PER PAIS. OR,
THE LAW OF ENGLAND CONCERNING JURIES BY Nist PrRIUS. & C. 92 (8th ed. 1766)).

Rules App. C-11
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Similarly, in his Institutes of the Lawes of England, Lord Coke, Chief
Justice, stated that the “number of 12 is much respected in holy writ,
as 12 apostles, 12 stones, 12 tribes, etc.”® Even the oath taken by
jurors of that time supports this theory: “Hear this, ye Justices! that I
will spgak the truth of that which ye shall ask of me on the part of
the king, and I will do faithfully to the best of my endeavor. So help
me God, and these holy Apostles.”® As far back as A.D. 725, the
ancient King of Wales, Morgan of Gla-Morgan, whom some credit
with the adoption, of trial by jury, called it Apostolic Law. He stated,
“For . . . as Christ and his twelve apostles were finally to judge the
world, so buman_tribunals ‘should ‘be composed of ' the king and
twelve wise men,™" It does seem true, and I think we can take it as
a given, that uniber. twelve was picked ‘for 'the English courts
cause of ous background. In fact; in Williams, the United
this ‘drgu lisparag

iling th

; i oy
e
at everyo

on:'five “hundredyear,
on until twenty,years ; ‘

it'a certain
/no matter

wi‘thdﬁ;t interription u
' 'regularity, ja- certaini

mption

pnﬁ;lv;;ﬂiscussed
thé! fact that
drafted the

below, for retaining /that B
the Founders believed a “jury”'to’'b
Seventh Amendment.

$5. 1 Sik EDWARD COKE. THE FIRST PART OF THE INSTITUTES OF THE LAWES OF ENG-
LAND 155 (Garland Publishing, Inc. 1979) (1628).

§6. WiLLIAM FORSYTH, HISTORY OF TRIAL BY JURY 197 (London. John W. Patker &
Soa 1852). ,

§7. PROFFATT, supra note 52, at 11 n2 (citing FORSYTi. supra note 11, at 45 n2).

58. Williams v. Florida, 399 U.S. 78, 88 (1970).

e
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V. THE UNDERSTANDING OF THE JURY AT THE TIME OF THE
ENACTMENT OF THE SEVENTH AMENDMENT

This brings us to that dreaded phrase, “the intention of the Fram-

" ers.” We hear a lot of debate about original intent these days. If you

‘call it history, that’s fine, but il you call jt ongmal intent, it becomes

controversial. So you can call it whatever you like, but I am going to

give you a few facts about what juries were like in the colonies
before the Constitution was wrilten.

It is always best to begin at the begmnmg, and the begmnmg of
the civil jury was in England. There, the constitutional right to a jury
trial was guaranteed by the Magna Charta, signed at Runnymede by
King John on June 15, 1215. The Magna Charta provided that no
freeman would be disseized, dispossessed, or imprisoned except by

" judgment of his peers or by “the laws of the land. ™* It further stat-
ed, “To none will we sell, to none will we deny, to none will we
delay right or, justice.”™ During the next: hundred years, the English
kings reaffirmed the ‘Magna Charta thirty-eight times.® By the

- 1600s, when the. thirteen colonies were founded, jury trial had be-
come one of the great palladiums of English llberty

The colonists brought the jury to the colonies across the Atlanuc

C\i from England: The 1606 Charter to the Virginia, Company mcorporat-
~ ed the right to a Jury trial, and by, 1624 qall trials in Virginia, both
civil and criminal,; were by jury.® In 1¢ 28 the Mass1chusetts Bay
Colony introduced gury ‘trials, and the nght 10 a Jury trial was codi-
fied in the Massachusetts: Body of leernes hy 1641 @ The .Colony
of West New. Iersey 1mpiemented trial hy ‘ y in 1677 s, dd New

Hampshire in 1680 and Pennsylvama m HL6!52 under leham Penn
Massachusetts (164‘1), Rhode Island (1647 N ‘w Jersey (1683), South
Carolina. (1712), and Delaware (1727) adOpted the Magnaw Charta s
specxfic language.® :

\F M,

fry,,

1 . 59. THOMSON, supra mote 21, at 8S.

H . . 60, Id ar 83. :

B | ) 6l. 1 WINSTON QIUKCHILI. A HISTORY OF THE ENGLISH SPEAKING PEOPLES 254

f (1956); THOMSON, supra note 21, at 369-93.

62. Harold M. Hyma.n & Catherine M. Tarrant, Aspects of American Trial Jury History,
1 in THE JURY SYSTEM IN AMERICA 21, 24.25 (Rita J. Simon ed., 1975).

£ 63. MASSACHUSETTS BopY OF LIBERTIES 1 29 (n.p. 1641), reprinted in SOURCES OF

[ OUR LiBERTIES 151 ‘(Richard L. Perry & Joha C. Cooper eds,, 1959). ‘

e 64. Stephan Landsman, The Civil Jury in America: Scenes from an Unappnxmtgd Histo-

s ry, 44 HAsTINGS LJ. 579, 502 (1993). ,

" 65. 1 J. KENDALL FEW, IN DEFENSE OF TRIAL BY JURY 36 (1993).

gﬂllm\

wgp”
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One of the interesting things that occurred during this time peri-
od is that the king of England tried to water down the right to trial
by jury. He issued mandates to colonial governors, who then attempt-
ed to circumvent the right to- trial by jury by expanding admiralty
jUrlSdlCllOﬂ. The colonies resisted stoutly, and congresses were held
to protest this oppression. From these! congresses ultimately developed
the Declarauon of Indcpendence, ‘which_ listed the denial of “the bene-
fits of trial by jury”'as- onei; of the grievances .which led to the Revo-
lution.” Add:tlonally, Amenc:m‘“ “?lawyers listéd, the extension. of pdmn-
ralty ’furxsdxctlon as one of Jexgh vquallons of “immemorial rights or
lxberues secured by «th ‘ he'iland. ™ H‘Tht civil jury right was
tithe gudrantee -of a jury trial was
toall of the: pre<United Statés bills
dgcs wete appomted and removed

ools \of thpw gov-
wtnal for: ‘cxth“er an

n 1mponan role thr&)ughout the
jury lnal> was‘ not mcluded

o, “\‘N N R L e \“ S - Vi

66. . See Landsnu, supra note 64, at 595 Charls \\‘I" W
History of the, Sewquh {lmcndmau. 57 MINN wL REV 639.‘
and are.\noqunx ‘ip admii '3 Twi
TIONS ON, THE. ADOI
phia, J. B. Llpp'hbon ;

67. l.andsman il

68. N Roscoe‘ Po

o I

7. ld a ss a
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a necessity for such a provision.” Upon this remark, some members
of the Convention suggested that a “Commiltee to prepare a Bill of
Rights” be created.” After some debate, this motion was defeated

‘for fear that the new Federal Bill of Rights would be supreme to the
‘bills of rights of the individual states.” Two days before adjourn-

ment, the right to a civil jury trial was again raised by a delegate
from South Carolina, who suggested that the phrase “And a trial by
jury shall be preserved as usual in civil cases,” be added to the end
of Article IIL™ This motion was ‘defeated, however, on the basis that
what was considered “usual” differed from state to state.”

- Why the Framers chose not to include the right to a civil jury
trial in the original Constitution may be understandable.' After months
of debate and tinkering with the broad shape and powers of the fed-
eral government, the delegates were doubtless under a great deal of
pressure to complete ‘the task they had been sent to- perform.” Some
delegates argued that attempting to ‘put a right to a jury trial in the
Constitution presented drafting difficulties that were hard to jovercome
at such a late stage Modem scholars, however, have found these
claims to be disingenuous and- atgue that, in ,actuahty, many Federal-
ists believed that the ﬂedglmg country could ill .afford to protect
hberty in such a costly way.™ Due to the fact that the' <ivillj \jury trial
often functloned to protect debtors to ‘the detriment of credntors, and
since Jury «decisions were often iad ‘ho¢, they seemed to be too unreli-
able to protect America’s financial ‘system.™ ‘With the Revoluuon,
the need for juries to counterbalance judges hand p:cked by“England
had been eliminated, and many. delegates beheved that the elected
representatrves of. the people would, adequately protect the rights of
the mdrvrdual 'so .that civil jury protectxon was uurmecessary o

71. James Madison, chncsday Sqor 12, I787—-ln Convention, in 2 THE RECORDS OF
THE FEDERAL CONVENTION OF 1787 587-88 (Max Farrand ed. 1966) [hercinafier RECORDS].

72. Id. a1 588.

. 73. Joumnal, Wednesday September 12. 1787, in 2 RECORDS. supra pote 71, at 583;

Madison, supra note 71, at 588.

74. James Madison, Saturday Sepr. 15. 1787—in Convauum. in 2 RECORDS, supra note
71, at 628.

75. M.

76. Charles W. Wolfram, The Constitutional History of the Sevemh Amendment, 57
MINN. L. REV. 639, 661 (1973).

77. Landsman, supra note 64, at 598.

78. See, eg., id.

. Id.

80. Id.

Rules App. C-15
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Despite the confidence many of the drafters had that the new
government would not infringe on the rights of the individual, the
failure to include a right to a civil jury trial was nearly a fatal blow
to the new Constitution.* The failure to provxde for jury trials creat-
ed a wave. of protest.® Some key delegates had . refused to sxgn the

~Constitution, and plans were laid to attack the document even before

Rules App. C-16

the Convention adjourned.®, Some Antx-Federahsts argued that the
new Constitution ;had elxmmated the right to a cml _|ury entxrely—a
result unacceptable .to: the, citizens of the new repubhc ‘These at-
tacks forced .the:, federahsts 1o defend the new . Constitution: and to
explain. that: the Consmunon,” dxdr, ot elnmxmte the nght to jury trial.
Alexander Hamxltonr ‘ 3 deralzst No. 83 extolled the virtues of

.the’ Jury, refemng ;t ery p

very, ‘pélladxum of free govemment
yof the. r;ghth to, ‘

g

and »‘thlrd,‘ m
quenily cued

prmce or such: as enj oy the hxghest
i‘ons, in spight of their own natural
mvoluntary bxas towards" those of
itito; b expﬁeted froin buman

TR TR (R B

those gcn ally- selected‘ by t
offices in the state, their dec;s
u\tegmy, ‘will have

thexr own M"ahk '
! Al

81, ,\Volf:am. supra gote 66, at 661.
£2. Landsman, supra oote 64, at 598.
83. Wolfram, supra pote 66, at 662.
84. Id. at 668. .
85. THE FEDERALST No 83, a1 257.58 (Alexander Hamilton) (Roy P. Fairfield ed., 2d

ed. 1966).

86. Landsman, supra note 64, at 598-99. o

7. Id. ar'S%9.

83. 1d.

o

®
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nature, that the few should be always attentive to the interests and
good of the many.®

The Anti-Federalists were unwilling to accept an unrestrained federal

judiciary and insisted upon the injection of “the many” into the pro-
ceedings of “the few.” They were ever mindful that a federal judicia-

Iy that was too free from constraint could go the way of England’s

Lord Mansfield, of whom a Virginia court said in 1786, his “habit of
control[l]mg juries' does not accord with the free mstxtuttons of this
country.”®

Ultimately, the Anti-Federalists were unsuccessful in preventing
the Constitution’s adoption; however, the Constxtutton s drafters were
reduced to pleading. drafting difficulties to explain the omission of the
«civil jury right and promised repeatedly that a Bill of Rights would
be among the first acts of the Ftrst Congress At least seven of the
states ‘ratifying the Constitution called immediately for an amendment

to mclude the nght to a Jury trial.? Since the Anti-Federalist argu-

ments were the drtvmg force behind the adoptxon of the Seventh
Amendment, commentators have argued that their statements should

- be accorded wetght in determmmg the motwatron behtnd its adop-

tion.”
The debates surroundmg the: Constttutton S, adoptnon demonstrated

the . strong belief of the Amencan populace that the role of the civil
jury was vital. to the protectton of mdtvxdual liberty,™ " and the Sev-
enth Amendment proved far easter to draft than the Federalists had
supposed ’l'he broad text of ‘the Seventh Amendment, and its refer-
ences, to the oommon law, ulttmately were in accord with early Anti-
Federahst arguments as they appeared in the Pemtsylvama Packet in
1787. Inl mcludmg the right to a civil jury trial in the Constitution, “a

referer ce might easrly have heen made to the' common law of Eng-
land, whrch obtains through every state.” =5 Not only was the victory
of theh civil Jury found in the Seventh Amendment, it was also to be

3 BLACKSTONE, supra note 12, at 379, cited in Landsman, supra vote 64, at 599-

Landsman, supra pote 64, at 600 & n.119.

Wollram, supra note 66, at 666.

Landsman, supra note 64, at 600.

See, e.g., Wollram, supra note 66, at 672-73.

Id. at 668-69.

Edith G. Headerson, The Background of the Seventh ‘Amendment, 80 HARV. L. REV.
289, 297 (1966) (citing a piece in the Pennsylvania Packet for October 23, 1787 authored by
“A Democratic Federalist™).

RRE8S28 B

Rules App. C-17
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found in the Judiciary Act of 1789,% which held equity in check
while emphasizing remedies at law and the jury trial. 7T

The final text of the Seventh Amendment read: “In Suits at
common law, where the. value in controversy shall exceed twenty

~ dollars, the nght ‘of tnal by jury shall be prescrved and no fact tried

by a jury shall be, otherwrse re- exammed in any Court of the United
States, than accordmg to the. rules ot' the common law.™* Unlike the
Sixth Amendment whrch made no reference to the common law, the
Seventh Amendment referred ‘to the common ' law twrce—once to
define the types of cases triable before a jury, and once to specify the
circumstances under whrch tlre jury s verdict could be rev:ewed

To understan‘ what” he Framers consndered to ‘be mcluded within
‘ w-ry ‘toi look lto. the' structure of
s of ec Ty th'lt the "Fram-
i 'ha ve argued

that, smce vast di
to Jury practrce,

¢ consulted
tnal  In

thoug ! "0l ‘
vania Supreme Court referred to tbe Jury as bemgr twelve in lns de-

IR

9. Judiciary Act, cb. 20, 1 Stat. T3 (1789).
97. Landsman, supra note 64, at 600,

98.

100.
101,
102.

US. CONST. amend. VII.

See, e.g., Henderson, :uprn sote 95, at 299.
1d. at 299-320.

3 DEBATES, supra note. 66, at 469,

Id. at 467.

ff"'

9
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fense of the Constitution’s provision for appellate review.'®

* Additionally, while jury practice in the colonies did vary with
respect to the jury’s domain, cases concurrent with or immediately
following the debates about the adoption of the Seventh Amendment
conclude that a jury of twelve must be provided in every case in
which a jury was required by a state’s constitution. In the 1780 case
of Holmes v. Walton,'"™ the New Jersey legislature had passed a law

‘providing for seizure of goods traded from New Jersey, which was

controlled by the Continental Army, and New York City, which was
controlled by the British."”® Although trade between New Jersey and

" New York was objectionable from a military standpoint, it was quite
- profitable for the people of New Jersey, and therefore, the law for-

bidding it and providing for seizure of the profits was not popular
with the public." Nonetheless, the New Jersey legislature deemed

“the seizures important and was therefore anxious to make this un-

popular statute ‘work. To this end, it had provnded for, juries of six,
thinking a jury of six to be more easily controlled by the courts.”
It was. a very simple idea—il you bhave fewer people, it is easier to
get them to agree, and then it is more likely. that the 'state is going to
win. 'That seems self-evident to me, but.as ‘you will see if .you read
Williams*® and Colgrove,'” it was not self-evident to the Supreme
Court. In any event, the defendant in Holmes v.. Walton argued on

~ certiorari to the New Jersey Supreme Court that the trxal was in vio-

lation of his right to trial by jury. as .guaranteed by : the New Jersey
Constitution."® The New Jersey Constitution provided “that the ines-
timable right of tnal by jury shall remain confirmed,‘as a part;of the
law of this colony, 'without repeal, forever.™ On thebasis of this
language, the New Jersey Supreme: Court ruled), Holmes 's: trial uncon-
stitutional and'ordered his goods restored to hlm 2, ‘ :

In 1808, ithe! Pennsylvania' Supreme . Court ' mterpreted ns state’s

constitution by reference to the laws of William Penn in 1682, which

103. 2 id. at 53940.

104. (NJ. 1780) (uoreported case).

105. POUND, supra pote 68, at 97.

106. Id.

107. 1d.

108. 399 U.S. 78 (1970); sec discussions supra part Il and infra pan VI
109. 413 US. 149 (1973); see discussions supra part Il and mfra part VIL.
110. POUND, supra note 68, at 97.

111. NJ. ConsT. of 1776, art. XXII, cited in Pounp, :upra uole 68, at 190.
112. POUND, supra note 68, at 97.98.

Rules App. C-19
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declared that a jury trial should be by twelve men.'” Clearly the
court believed that the Commonwealth’s constitution had incorporated
this provision. The debates surrounding the adoption of the Pennsyl-

. vania- Constitution of 1873 similarly shed light on the intent of the

Framers in 1791. The delegates to. the Pennsylvania Convention de-
‘bated whether to alter the substance of the constitutional right to a
“jury trial as found in the Pennsylvania Constitution of 1776. As the
delegates debated theichanges in jury \ law an amendment would make,

onédelegate said, “It is :scarcely necessary to remark that a trial by
jury means a 'jury: of twelve.men . ..., Noyless number, can satisfy
the requirement in the'Bill of ‘Rights. It is necessary.to havq a jury of
‘twelve men. Thatiis"a, jury; the: only legal jury.”!, All, of the. dele-
gates' agreed :that; the Pennsylvania; Copstitution of 1776, required a
- jury ‘of itwelve.}™; pport,jof, the- changes to
the I (Constitut] that “when we :speak .about
juries,) we. usua y.iremember e men qop‘s‘tq‘itg‘tq‘,\jh“ jury, and

i 1y \ fore that

en.™ b ST
1‘{1 . Bennet v. Com-
o 'y L

.of ';”‘Eq gland to

i : t"edl b

f Wb ‘.:“” ¥ '
was brought.in Be xist .at com-
- was not.re ui‘g“e‘d' hoow Ewelye would
Ly . e 18

mmon., law.
Whitehurst v.

ttistated in-
tithe;adoption of
ors'?'<—andicited;

S I

1|Cou

113. Emerick v. Harris, 1 Binn. 416 (Pa. 1808).

114, Jerome L. Edelstein, Comment, The Jiiry Size Question in Pennsylvania: Six of One
and a Dozen of the Other, 53. TEMP. L.Q. 89, 112 (1980) (citing 2 DEBATES OF THE CON-
VENTION TO AMEND THE CONSTITUTION OF PENNSYLVANIA 296 (Hamisburg, B. Singerly
1873)). ‘ ‘

115. Id. at 11112 & 0.99.

116. /d. at 112 n.99.

117. 2 Va. (2 Wash.) 154 (1795).

118. Jd. at 154-5S, K

119. 3 N.C. (2 Hayw.) 110 (1800).

120. 1d. at 110,

121. Stite e rel. Kohne v. Simens, 29 S.CL. 2 Speers) 761, 767 (1844).
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| ~ tion the 1794 case Zylstra v. Corporation of Charleston.”* In 1805,
: the Delaware Court of Common Pleas reiterated that all of its civil
jury verdicts must be unanimous,' and in 1815 the Delaware Su-
- preme Court referred to the unanimity requirement as being a unani-
mous verdict of twelve 124 Massachusetts also required a unanimous
verdict.'®
i Although each of these cases reflect the early states’ interpreta-
" tion of their individual -constitutions, they also reflect the commonly
: . held view among the people of the early Union that a civil jury was
comprised of no more and no less than twelve members. There were,
to be sure, efforts in some of the colonies 1o have juries of less than
twelve for cases that were considered somehow second class. A very
* interesting -example is a South Carolina, statute that provided that
juries in cases involving- slaves should have no less than three mem-
bers, but no more, than five.”” That is a very clear 1mplrcauon, it
i seems to me, that the six-person jury was thought of as a kind of
il second-rate institution, and I just wonder, how much of that history
| . was brought to the attention of the. Supreme Court when they made
1 their decision ‘in Colgrove. o,
! . Well, ‘what about treatises? One of the great ways to detemine
2 . what the legal atmosphere of a certain time perlod was is to look at
C its law books. I have the great good fortune of havmg in my posses-
ol ~ sion 2 list of law books that were.in my grandfather s law office in
1895 in- a. little town called Washmgton,\Arkansas They. were pre-
i dominantly treatises:- Blackstone, Kent, Slory, Cooley. ‘There was very
little change in the law then. You could buy a lrenusc 'md be pretty
sure that»‘ten years ‘later it would, still be lhe law. of course, ‘that is
i far different from how we live now, but in, the days of the Framers
- you had Lord Coke, you had Matthew Hale, and’ you had Bncton,
i and they all concurred that juries meant twelve. 127,
! In his book, The Development of Constitutional Guarantees of
|
4
1

|
\
1: 122. 1 S.CL. (1 Bay) 382, 384 (1794).
| . 123. Gillaspy v. Gamat, 2 Del. Cas. 225 (1805).
i 124. Pierce v. Patterson, 1 Del. Cas. 541 (1815) (noung Gillaspy, 2 Del. Cas. at 225).
L ‘ 125. Commonwealth v. Tuey, 62 Mass. (8 Cush) 1, 4 (1851); cf. Apthorp v. Backus, 1
i Kirby 407, 416-17 (Conn. 1788) (requiring a unanimous verdict in Connecticut).
| 126. Terry W. Lipscomb & Theresa Jacobs, The Magistrates and Frecholders Court, S.C.
1 HIST. MAG,, Jan. 1976, at 62, 62.
li 127. See infra notes 133.34 and aeeompanymg text (views ol‘ Coke and Hale); for
{ Bracton's view, see 2 HENRY OF BRACTON, BRACTON ON THE LAWS AND CUSTOMS OF ENG-
i LAND 328-29 (Samuel E. Thorne trans., 1968).

1
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Liberty,”® Roscoe Pound wrote that eighteenth century colonial law-
yers were “steeped” in the teachings of Lord Coke, the “most authori-
tative law books available to -them. "2 It -was these teachings that
caused the colonial lawyers. to rebel agamst England’s claim to abso-
lute and authoritative rule.®® When these . lawyers opposed the ma-
nipulation of the jury by colonial courts, they were upholding 'the
traditional teachings of their law 'books. Y In-this light, the require-
ments for jury trial ‘stated by Lord Coke 'in his Institutes of the Lawes
of Englandm become wexghty evndence /as ‘to the number of jurors
the colonists, and, by extensxon, the Framcrs, believed necessary. Lord
Coke clearly understood ‘the ‘jury fo be tompnsed of twelve individu-

l 13 er Manhew Hale‘ siated that a jury was: “twelve and no:less,
v Matthew Bacon stated: that

me\‘i‘j’ramers had declmed
: Seve&uh Amendment, al-

| ‘Courhdrew from
levate 'every aspect; of the
vel,! nd thereforc, ,twelve

3 tm'ly ‘ajve Wm ]
ithe rctfuxromerii‘ "’f a twelve -person

P
Ll |

:“12:8. POUND, supra bote: 68

129. H. at 57.

130. 1d.

131. See id.

132. 1 COKE, supra mote 55.

133. Id. at 155; see supra text accompanying note 55.

134. 2 SIR MATTHEW HALe, THE HISTORY OF THE COMMON LAW 141 (photo. repnm
1993) (London, G.G. & J. Robiason Sth ed. 1794). ’

135. 3 MATTHEW BACON, A NEW ABRIDGMENT OF THE LAW 727 (London. A. Strahan,
6th ed. 18(77)

136. See supra pote 54 and accompanying fext.

137. Lanmy T. Bates, Tnal by Jury After Wnlhams v. Flonda. 10 HAMUNE L. REV. 53,
63-64 (1987).

138. Williams v. Florida, 399 US. 78, 96 (1970).

139, Jd. at 96.
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jury, which was retained by each of the colonies,'® many of the
colonies had declined to adopt a vicinage requirement, and those that
had such a requirement each treated the vicinage as encompassing a
~ different area.'! Like the other discrepancies in the right to a civil
* jury referred to by opponents of the twelve-member jury, the failure
to include the vicinage requirement in the Seventh Amendment does
nothing to negate the fact that the Framers understood the civil jury
to be comprised of twelve men.
In fact, prior to Williams, the Supreme Court had adopted this
understanding. In Capital Traction Co. v. Hof'* decided in 1899,
‘the Supreme Court stated, “*Trial by jury,” in the primary and usual
sense of the term at the common law and in the American constitu-
tions . . . is a trial by a jury of twelve men, in the presence and
"under the supermtendence of a judge.™' In American Publishing
Co. v. Fisher," decided in 1897, the Court likewise determined that
the right to jury given by the Seventh Amendment mcluded the right
to a unanimous verdxct—-a verdict by nine with the rest disagreeing
was insufficient.”® In /1913, the Court held in Slocum v. New York
Life Insurance Co.'** that the right to jury trial “preserved is the
right to have. the issues of fact presented by the pleadings tried by a
C\; L Jury of ;welve, , under the dxrectlon and superintendence of the
o court.™*” The Court reafﬁrmed its conclusion, that the fact that the
common-law, Jury as comprised of twelve meant that the Seventh
Amendment reqmred twelve seveml times;, although ‘often in dicta.®
In thlzams ., FIortda,“" the United States ‘Supreme Court dis-
cussed its . precedems on the, cml jury., Although Williams was a
criminal case con rumg the apphcabxhty of the Slxth Amendment to
the states mueh* of lits dlscussxon focused on the mtent of the Framers
and the contents 'of the word’ “jury.™® Therefore, the Court felt
constrained to address its own determinations of what a jury entailed.

140. Sec Bates, supra note 137, a1 65-68.
141. See Drew L. Kershen, Vicinage, 29 OKLA. L. Rev. 801, 814-16 (1976)
V 142. 174 US. 1 (18%). ‘
0 143. Id. at 13,
i ‘ 144, 166 U.S. 464 (1897).

145. Id. at 468.

146. 228 U.S. 364 (1913).

147, 1d. at 397.

148. See, c.g., Crowell v. Benson, 285 US. 22 (1932): Herron v. Southern Pac. Co., 283
US. 91 (1931); Webster v. Reid, 52 US, (11 How) 437 (1850).

149, 399 U.S. 78 (1970).

150. Id. at 92-101.

u
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It dismissed Capital Traction and Fisher in a footnote by stating that
“cases interpreting the jury trial provns:ons of the Seventh Amendment
generally leap from the fact that the jury possessed a certain feature
at common. law to the. conclusxon that that feature must have been
preserved by the Amendmems s:mple re{erence to trial. by ‘ju-

1y.”™! Despite this language,wthe,, Williams,. Court expressly . left open

“whether . . . additional, references, to tbe common law" that occur in

the Seventh Amendment mlght support an mterprelauon .different

from that.accorded the.Sixth Amendment in Williams." C
Although ‘the. Wzllzams‘ ,pourt specnﬁcally recogmzed that its

reasoning; might “be thqgght car equally on. 1he mlerpremtxon of
d. soughtm to dlspgl ‘that conclusion,

the Sevenlh Amendment[]""’ af

illiar ‘,“many fedznl dxstrlct courts
‘ allow sxx-person juries in
as . the genes:s of an idea
3 in. 'xll federal

nent ome’ fr m to change’ JUl'lCS from

to the. possi-
nei from local

li

151, M at 92 030,

152. W

153. Id.

154, :See infra notes 164, 167, 174, 187 and accompanying text.

155, ﬂlru Judge Court and Six-Person Civil Jury: Hearings on S. 271 and H.R. 8285
Before the Subcomm. on Courts, Civil Liberties, and the Administration of Justice of the
Comm. on the Judiciary, 93d Cong., 28 Sess. 30 (1974) [bereinafier Hearings] (statement of
Hon. Edward Devitt, Chiel Judge, District of Minnesota).

156. See infra notes 188-91 and accompanying text.

157. 'The Judicial Confereace is a body of twenty-seven judges: the chief judge of each
judicial c‘urq:l. the chief judge of the Court of Claims, the chief judge of the Court of Cus-
toms and Patem Appeals. a district judge selected from each circuit, and the Chief Justice of
the United States, who presides over the Conference. It is the body lhat governs the lower
federal courts: for administrative purposes. 28 US.C. § 331 (1988).
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the Operation of the Jury System recommended that the Judicial
Conference adopt the position that federal civil juries should be com-
posed of six members unless the parties themselves stipulated to
fewer than six.'®® The Conference adopted this resolution in March
of 1971." In its second meeting of that year, however, the Confer-
ence determined that the best way to effectuate its resolution would

~ be to seck passage of a statute and specifically considered a bill'®

then pending in the House." While the Conference approved the
bill to the extent that it affirmed the Conference’s position on civil
juries, it refused to extend its reasoning to criminal juries.’® The
Conference specifically referred to juror utilization and cost efficiency
as reasons to require the change and estimated that three million

‘dollars could be saved by the Judiciary by adopting six-person ju-
ries.'® Despite these optimistic figures, the  Conference' acknowl-
. edged that the savings in 1971 in the twenty-nine districts that had
~moved to six-person juries were “less than could be realized™ because

the courts continued to call the same size panels as lhey had when
they were using twelve-person juries.'®

'+ The House: bxll did not pass, and the following: ycar the Confer-
ence reiterated: its’ support for six-person juries. The- Conference ap-
proved‘“ of another- pending House bill'*® that provided: for six-
person jurieés and a reduction of peremptory challenges in civil cases.
This bill also failed ito pass, but byithe end of 1972, fi fty-sxx of the
ninety-four federal districts had, nonetheless, adopted six{person ju-
ries.) In April of '1973, the Conferenice. again: pledged. its support

- for pending six-person jury Jdegislation.”® In June of that year, the

United States Supreme - Court held in Colgrove v. Batin,'* a 5-4

158. REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE UNITED
STATES 5-6 (Mar. 15-16, 1971).
' 159. REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE UNITED
STATES 41 (Oct. 28-29, 1971).

160. H.R. 7800, 92d Cong., 1st Sess. (1971).

161. REPORT. supra note 159, &t 41

162. Id.

163. 1971 Dir. ADMIN. OFF. US. CTs. ANN. REP. 198,

164. 1d.

16S. ‘Rﬁmx‘r OF THE Pnocemmos OF THE JUDICIAL Conmma-: OF THE UNITED
STATES 5-6 (Apr. 6-7, 1972). "

166. ‘HIR. 13496, 92d Cong, 2d Sess. (1972).

167. 1972 D ADMIN. OFF. US. CTs. ANN. REP. 169, 176-181.

168. REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE UNITED
STATES 13 (Apr. 5-6, 1973).

169. 413 US. 149 (1973).
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decision, that the Seventh Amendment to the United States Constitu-
tron did not require the civil jury to be composed of: twelve.'”
' Armed with the Colgrove decision, the Conference reviewed two

new - bills™ pending “before the 93d Congress and endorsed a

bill'"™ that preserved unanimity and limited the number of - perempto-

ry ‘challenges in civil’ cases.”™ By 1973, seven additional. districts
had reduced’ their civil juries. to six.”™ At the hearing before a Sub-

- committee of theCommiltee on the. Judrcrary, District . Judgesw Devitt

and Stanley testified that ai reduction .in .the .size of the civil jury
would save: the Judiciary ‘both time and mon‘ey"’——up to, four mil-
lion ‘dollars .could be: saved by the movef'?‘ They, arguedn‘ that a re-
duction in Juryusrze wouldimean that less monty. would be necded to
malintain ithe' court ; lsystem,‘ [,,addmona“y,rlhc,w ume rspent; byh Judges,
lawyers, clerks and jurors;. mould be. more‘ n‘efflcrentl. |

qwmroponents dlso argued. tha
lacei of .the ]ury ‘

It

nce :;‘beIWeen“’wuémg Junes X
tl" ‘ ““‘ ?

msrgmﬁmn

;reduerrig the‘ srze of the
9 do ity.0 :cour;e.wlt does
‘Wlthr\ th

i w \‘un‘

Q
S Were . pamcu larly

T

mmmee. The sub-

\ rllmg to‘ Q [ such c‘onsmu-
: ‘J,of what, was,r\ ltimatel the derﬁmxna-

tion of only five members of the Supreme Court 1" Thrs reluctance

wolme o .
. . " . . s o i
'

170 ld at 160 ‘

171. HR 8"85.\1b93d Cong., 1st Sess. (1973) & S. pr_88 '93d (‘ong,.. 1st Sess. (1973).

172. S. 2057, 93d" Cong., 1st Sess. (1973). ol h

173. REPORT OF THE PROCEEDINGS OF THE Jumcum ]s‘Conm‘ ] OF ‘ms UNITED
STATES 54-55 (Sepl. 13-14, 1973). T

174, See Hanngs, supra pote 155, at 17 (stalemem of Hon Edward Devm. Cluef Judge,
District of Minnesota). ,

175. Id. « 17-18 (statemeat ol’ Hon Edward Devm, Chlei )udge. sttrrc( of anesota),
id. a1 18-23| (stalemenp of Hoo.jArthur J. Stanley, Clunmanuof the, Judmal Confcrence Com-
mittee on lhe Operanon of the Jury Syslem) B

176. ld.'at 160 (statement of Prof. Hans Zeisel, Umvcrsny ,of\mnca l,aw School)

3127733!.m:y M,‘ Keele. M Amly.m of Six. vs. IZ-Pcr:on -"‘"a‘\ ) |ENN. ‘BJ‘.. Jan.-Feb 1991,
at . i . ‘ Lt

178. 1d. at 33-34. i i

179. See, eig., Hearings, supra sote 155, at 30 (remarks of ch querl F. Drmnn)

~)
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“was increased in light of evidence demonstrating that time savings
had been negligible in the districts already using six-person juries. In

fact, according to a 1972 study, the average time for voir dire of a
six-person jury was 52.0 minutes; the average time of voir dire for

twelve-person juries was a mere tenth of a minute longer, 52.1 min-

utes.'® Addmonally, overall time savings were related not to the
number of jurors on the petit jury, but rather to the size of the panel
from which the jurors were drawn.'™ The conclusion .that the time
saved was negligible was confi rmed by a separate study conducted in
1971, which showed that just under one percent of a judge's total
working time was spent impaneling juries. Even cutting impanel-
ing time in half would save a judge only four-tenths of one percent
of his or her total working time." Finally, the four million dollars
that could be saved by reduction of the jury, while not an insignifi-
cant sum, was only two percent of the 1973 judicial budget and less
than one-thousandth of one percent of the total federal budget.'™

The Judges argument | that 4 number of federal district courts had
adopted this new rule was. unaVaxhng Meémbers of - Congress felt that
the Judiciary had simply assumed the, _power to alter the Jury to six
members, regardless | of congressronal actxon 185 Fmally, no,. justifi-
cations beyond time and mioney saved were’ offered in support of the
six-person jury, and proponents ts, could not, explam why they had arbi-
trarily chosen six, as opposediito t‘our or eight, sx'the propcr num-
ber.'*.

Due to. congressronal misgivings, nellher thxs bill | nor two subse-
quent bills passed, elther house of Congress, desprte the hcsl efforts of
the Conference to support the leglslalron and to’ resubmxt bxlls for

2
i

'vconsrderatron In 1978, after many farlpd altempts tm get Congress to

adopt legrslatron jpermitting six-person Jurres, the; Jufdncral Conference
agreed to stop seekmg legrslatron on the sub;ec#; a result not com-
pletely at ddds with its goals, since elghty-frve df ‘the mnety-five

federal district courts had rules permitting the use of fewer than

180. Keele, supra note 177, at 33.

181. Id.

182. Id. (citing s 1971 Federal Judicial Center Srudy).

183. M.

184. Hearings, supra note 1S5, at 160 (statement of Prof. Hans Zeisel, University of Chi-
csgo Law School).

185. Id. at 36-37 (remarks of Rep. Robert F. Drinan).

186. See, e.g.. id. at 30 (statement of Hon. Edward Devin, Chiel Judge, District of Min-
wesota, acknowledging uniformity as the primary purpose of the bill).

Rules App. C-27
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twelve jurors.' Ultimately, since many districts had adopted six as
the standard size for civil juries, in 1991 the Conference amended
Federal Rule of Civil Procedure 48 to allow the district courts to seat
juries of no less.than six and. no mote than twelve.'® Behevmg that
the minimum size of the civil jury had been, constitutionally set at six
by ‘‘the. Supreme Court,’ the. Conference ensured that Rule 48
would allow juries of less than; six. only when the parties so stipulat-
d.!* Rule .48 also- preserved the“ ‘ﬂnammny requirement,_ absent con-
sent of -the ‘partiesi'”  Although, ‘far ,from' . the mandatory six-person
c¢ivil jury rule; advocated rby the | ‘nference in the early 19705, Rule

48 nonetheless- *represented th qumxmuon of wh'u lhe Conference

courts—the . s:x-person civil ju

MM TRV

VII THE» SUPREME CdUR'r

‘ Afler the olding he Conference appeared to! be on
constxtuhonal nain ' its rt'ef srx-person federal Jurxes.

‘ mcxden;s‘o‘f trial by
he . Court' continued:
the part of th”e Fram-

characterlshcs of the

187. REPORT OF THE PROCEEDINGS OF THE JUDICIAL CONFERENCE OF THE UNITED
STATES 78 (Sept. 21-22, 1978).

188. Fep. R. Civ. P. 48,

189. Ballew v. Georgia, 435 US. 223, 245 (1978) (disallowing five-person ctiminal ju-
ries).

190. FeD. R. Cry. P. 48 advisory committec’s note accompanying 1991 amendment.

191. Fep. R. Q. P. 48. ‘

192. Colgrove v. Battin, 413 US. 149, 155-56, (1973).

193. Id. at 156 (quoting Williams v. Florida, 399 US. 78, 99 (1970))

194. Id. a1 157,

9
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Distinguishing Capital Traction Co. v. Hof'® and other prior

-Supreme Court cases by stating that their references to civil juries of
twelve'® were dicta, the Court proceeded to analyze whether the
jury of six satisfied the Seventh Amendment.'” To make this deter-
" mination, the Court referred to statistical studies, much as it did in
Williams, and concluded that there was no difference in the function
of six versus twelve-person juries.' Since there was no difference,
 the requirement of twelve could not be a substantive one. In rejecting
‘the conclusion that the Seventh Amendment jury right included the
right to twelve jurors, the Court misplaced its rchance on empmcal
evidence.

‘The Colgrove Court cited the six “cxpenmcnts” relied on in
Williams'™ that the Court said demonstrated there were “no discemn-
ible' differences” between six and twelve-person juries.™ One such
experiment was an -unsupported assertion that there would: be no
' differences between the two.™ Three of the studies were reports of
~ courtroom officials’ ‘casual observations of six-person ‘juries, and a
fifth was-a statement, that a jurisdiction was consndermg swntchmg to
sxx-person juries.”™ The final experiment was an 1ruclc on the cost

savmgs expected from- the change 'to'six-person gunes ~
C * The Court then concluded that ‘the minority’s ability to defend its
e position in the face of a 5-1 split is equivalent 110 its ability lo do so
in a 10-2 split because both result in an 83% to 17% 'ratio.™ How-
~ ever, the studies cited by the Court to support thxs proposmon found
precnsely the opposite. In-fact, it is the absolute, not \the relative, size
of the opposmon that determines the mmonty s ability to defend it-
self. *5 The 'presence of even the Smgle ally in the 10-2 split: makes
an enon'nous dxfferencc m the abxhty of the! mmomy to resxst pressure

f to conform.® TR

t

s 195. 174 US. 1 (189%9). ,
At 196. Sec supra notes 142-48 and sccompanying text,
i 197. Colgrove, 413 US. at 158.
gl . 198. Id. at 158-60.
s 199. Williams v. Flonda, 399 US. 78, 101 0.48 (1970).
N i}; 200. Colgrove, 413 US. at 158 & 0.14.
: : . 201. Michael J. Saks, Ignorance of Science is No Excuse, TRIAL. Nov.-Dec. 1974, at 18,
; 18.
i; 202. M.
L 203. .
204. Williams v, Florida, 399 US. 78, 101 0.49 (1970)
I 205. Saks, supra note 201, at 19.
o 206. Id.
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The Williams Court also asserted that there would be a negligible
difference in the amount of minority representatlon and  participation
when' jury sizes were reduced. *” But sample size will always affect
the extent to which minority groups are represented. A 1974 statistical
study showed that.in a community with a. 10% minority population, it
could be expected that one -or. more. minority members would be
present on 72% of twelve-person juries;, however, this statistic chang-

‘es dramatically when the number of jurors .is reduced to six.™ On a
.Six-person; .jury, one or:more. .mmorlty members would be. expected to

be present -on only: 47% f the pancls.‘ Not only. is this. prOJected
disparity significant, an empmcal study of actual mmomy [represen-
tationyon six jand twelvc-person juries, demonstrated that,‘rather than

the ipredicted | 2% to. 47% ,contrast, minorities were ! repres:nted on

ies 82% Mof mt_he umel, a‘n‘d on snx person juries only

i rh

twelve:person . j
ino txes unden‘eprcsented on the

32% . of the‘.‘,umé.’[?? Not: only

S, t they onstitute ¢

I \1‘

auon of h
% |of, t

‘M

‘ \panels,q;‘ thtu

T

in* the Mcommumty

equ

I "hw" "Wh ;Sq
fonnd 'that sxx-p

il |

whe‘rf ‘thjé‘ si%

207, Williams, 399 US. at 102. | G

208. Saks. supra note 201, at 1% s also Hans Zemel,‘ The Wmm;g of the American
Jury, 58 AB.A. J. 367, 368 (1972).

209. Saks, supra pote 201, at 19.

210. Keele, supra pote 177, at 34.

211. Judge Victor J. Baum, The Six-Man Jury—The Cross Seclion Aborted, JUDGES' ),
Jan. 1973, at 12, 12.

212, Id. at 13.

)

4
e

4
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more unpredictable verdicts.”® Second, a 1976 study demonstrated

that a six-person jury is far more likely to fall under the influence of

an aggressive juror than is a twelve-person jury. A 1988 study

showed that personality characteristics of individual jurors are far

more likely to control a six-person jury than a twelve-person jury,

leadmg to determinations based on personality rather than the evi-
dence.®*

Third, numerous recent studies have demonstrated that the quality

of the jury’s discussion and deliberation is better in larger groups

= than in smaller ones.”® As mentioned previously, minority view-

points are far more likely to be present on a larger jury.*’ Jury

members in the minority are far more likely to maintain their view-

point if they are certain that at least ohe other member of the jury

agrees with them. This is far more hkely in the twelve-member jury

than in a six-member jury.* Since, according to the Williams and

Colgrove Courts, one of the requxrements of the jury is effective

deliberation, and since the jury .is predxcated on the notion that a

cross-section,, is crucial to a fair, outcome, the fact that more view-

points are . available in, twelve-person juries than sxx-person juries is

all the more significant. 29 An. early majonty in the twelve-person

£  jury 1s reversed far more often than in six-member juries, suggestmg

Ww”' that i m twelve-person juries. there lS greater group and mmomy partic-
ipation.

Individual juror bias is reduced by an increase in Jury size, !
-and verdicts are less severe in twelve-person Jurxes z In the crimi-

r
213.. Mnchael 1. ‘Saks, If There Be a Crisis, How Shall We Know ll? 46 MD’ L. REw.
63, 76 ‘n51 (1986) cited with a”rowl in David L. Faigman, To Have and Have Not: As-

:mmg the Value of Social Sacnce to the Law as Science and Pollcy, 38 'EMorY L.J. 1005,

1022-23 (1989).

214.; JohnR. Sportum et al The lmpacl of an Aggressive Juror in Stx aml Twelve-Man-
ber Juries,. 3 CRiM. JUST. & BEHAV. 255 (1976).

le‘L Nﬁ:rben L Kerr & Juin Y. Huang, Jury Verdicts: How Miick Difference Does One
Juror Malz? 12 \PERSONAU‘!Y & Soc. PsychoL BuLL 325(1986).

216“ See, e.g. Keele. supra; pote 177, at 36. 40; R. Scott deale et al., A:ymmcmml
Social l ﬂumce i Freeb' Interacting Grodp.r A Tcsl of Three Model:. 58 J PERSONA.LIW &
Soc. PsycHoL 438 (1990). I

217.. See supra motes 208-09 and accompanying text.

218. Sec supra notes 20506 and accompanying text.

219. Keele. supra note 177, at 34-35.

220. Allce M. Padawer-Singer et al, Legal and Social- Paychologxcal Research in_ the
i . Effects of Pre-Trml Pubﬁaly on| Juries, Numerical Makeup of Juries, Non-Unanimous Verdict
i ) chwranalp. 3 L.‘& PSYCHOL Rev. 71, 78 (1977).
in 221.' Carol M.:Wetner ‘et al, The Impact of Case Characteristics and Prior Jury Experi-
}g“ ence on Jury Verdicts,. xs J. APPLIED Soc. PsycHoL 409 (1985).
| 222. Robert Buckhout et aly Jury Verdicts: Comparison of 6- vs. 12-Person Juries and
|
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nal context, six-person juries have been shown to be far more likely
to convict than twelve-person le’lCS and twelve-person juries’ delib-
erations are more likely to result in a hung jury.®

In my opinion, the empirical evidence now “available demon-
strates unequivocally that there are. sngmﬁcant (differences between six
and twelve-member juries. These. dxft'erences affect the nature of civil
verdicts, the ability to obtain an adequate cross-section of the popula-
tion, the ability .of minority. jurors to hold fast in their opinions, and
the quahty of -the decision- makmg process

‘ - ‘
VHI CONCLUSION

Well ‘what am I saymg" Am I saymg that the Supreme Court is
wrong and ought to be overruled" of course not. ‘One of the most
irrelevant things in the world mayhe the' most irrelevant thing, is a
lower-court Judge who does no "agree with the United States Supreme
Court. It is, only shghtly less‘ ‘ns‘ultmg for me; to say that they are
wron ‘than’ for me to say that they ‘are’ right! You remember that
famous quote from Tustice' Holrhes that it irritated him somewhat for
law revnews o wnte articles ying the - was Wrong in an oplmon he

had wr;tten, but tt\”reélly dro hxmuo é ‘ ﬁ
nght.m So 'my! ptﬁx‘rp“ se is ot to' ‘say‘ wh‘ether the ‘Supreme Court
was. right or wrong. 'The 'St ‘Court is the Supreme Court and

that is the end. ot‘ that. 'I‘hey” decnded what the Constntutlon means,

and, I am bound by that' decxsumj;l ‘ SRR
'But, let rner ‘remmdt you :tthat oourts ‘are: hot the only source of
rxghts in thls country The Co ;rt‘ does not say you must have a six-
person Jury, ;the, Co ! ? ay‘have}a st“x ‘person jury. Congress
by ‘statute, or the Judlcxal fe‘renﬁ:e " the Congress by rule, or
the local dtstrxct cohrts by rule, or the Judnclal Conference by resolu-
txon, tall have the authbnty to“r jise: the wsnze of _]UHCS to ;twelve if they
Jindivi istrict ju ju dges have that authonty When

I was ;on t;hegf;drs it e used 10! try cases! wlt h|  juries of less
than ttwelve“,‘, ‘ awyer. ot'iprotest. ' But then\l have found
whét‘ the ]udke doesﬂ‘

that lawyers‘iklo not :uguel’l‘y} ﬁrot‘ :

LR : r‘ r“ . !
e \ T T

Unanimous vs. Majority Decision Rule. m a Mamlcr Trml 10 BULL. PS§CHONOMIC Soc’'y
178 (1977). ‘
223. Angelo Valeati & Leslie Dowumg. S:x Vemc dev‘e‘ Member rlum:: An Expen-
mental Test of ithe Supreme. Court Assumptis of F fio "qu alef ”l PERSONALITY &
Soc. Psycsol. BuiL 273 (1974). v ‘
224. See Charles E. Hughes, Foreword.,‘SO YALE LJ 737 737 (!941)

o
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So what is the point here? I have heard it said that a good

speech should make one point, and I want you to know I have not

-'made that pomt yet. The point is not that every incident of the jury
as it existed in 1791 should be preserved If that were the point, we
would have twelve jurors, but they would all be men, they would all
be white, and they would all own real estate. And no one argues that
those qualifications, ,if that is what they are, are enshrined in the
Constitution, or even that they are a good thing.. Why ‘not? Because
conditions have changed. In the case of gender and color, you have
explicit constitutional change. You have the three Civil War Amend-
ments and the Nineteenth Amendment, and maybe the Equ')l Rights
Amendment someday, that say 'that this is.a different world from
1791,

So I'm not arguing that juries should look exactly the way they
looked .in 1791. But my questlon is this:. what has changed with
respect to the number? There is no social ‘condrt‘non‘ that exists now
that did not in 1791 that has a thing to do with how many people are
to be on a jury. There is no social condmon that existed then that no
longer exists now that has to do with how many pegple are to be on
a jury. Often, we use the phrase “evolving . Consmutron, and we all

C know: that it does evolve. It evolves because facts change, because
— conditions change But sometimes we should ask ourselves if it al-
ways -evolves in the right direction. Change rs gomg to occur, but all

change is not change for the better. I suggest to you that a change to

“water down™ juries. from twelve members to six is not for the better.

Justice Marshall’s dissenting opinion .in: Colgrove makes exactly
these pomts. He says, first of all, that what matters is the intention of
the Framers.® Of course, the Jury-tnal provision s a ‘little more
specxﬁc‘ than some of the others in the 'Constitution and it is possible

‘ to engage some meamngful and fairly detailed. historical research

g about. what a jury trial ‘meant .in 1791,,whereas a ' phrase like “due
i process‘ L0 equal protection” is. much ‘more general One of the
things that Justice, Marshall 'says deserves to be quoted He writes,
“[W]henr consututxonal rights are grounded in nothmg more sohd than
the intuitive, unexplamed sense. of fi ve' Jusuces that a certain line is
| ‘right’ or ‘just,” “those rights are certain to (erode‘and eventually disap-
J pear altogether.”® The difference is “tbe difference ‘between inter-

225. Colgrove v. Battin, 413 U.S. 149, 167, 176-77 (1973) (Marshall, 1., dissenting).
226. Id. at 181.

\
\
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preting a constitution and making it up as one goes along.™®
S So the debate in Williams and Colgrove is about the intention of
the Framers. There is no one saying, “We don’t care what the Fram-
ers i‘ntended.'* The Justices on both sides argued from the historical
record as to what that intention was. And the assumption is that ' if
you 'know what the intention was, then ‘you follow it. That is an
assumption that I thinkevery judge on 'those  Courts would have
‘agreed with So ‘when someone: atgues. that :the. interpretation of the
'Cohstitution “should change,’ you have to ask yourself, “Is this a
'change 'for the ‘better?” Is it; really something that is happening be-
cause ‘of modemn ‘conditionis, jor!is-it 'something that is -happening, as
in the case of the reduction «6f thetnumber of jurors, because you are
going to save a little money and arguably become a little more effi-
ciént? 1 would' reriind »you ‘thatefficiency, although it is & value, is
not the only’value" that we. expect out of ‘our government. In. fact, the
rame y constructed a system that would not be complete-
t trust government, and; the jury is one of the
n‘itJ\’ o i :
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Well, by now you may have guessed that I feel fairly strongly
about this subject. And I guess that I come to it with some degree of
emotion. And here is the thing I wanted to tell you—the point: emo-
tion is not a bad thing. In law or anywhere else, we do not often
think of it that way, perhaps. We say that the life of the law is rea-
son, but there is more to it than cold rationalism. As Pascal said,
“The heart has its reasons, which reason does not know."?* In legal
matters, if you have strong feelings, if you become emotional about
them, there is nothing wrong with that so long as your feelings and
your emotions can be tested by reason.

When I hear the words “the Bill of Rights” and when I hear the
names of James Madison or the other great Founders of our constitu-
tional order, I get a whole set of emotional responses. I take alarm at
the effort to do away with one jot or tittle of the cherished freedoms
they gave us. We hear a lot these days about unenumerated rights,
and we know that there are such rights, but let us also preserve those
rights that are enumerated, like the right to trial by jury. And when
you defend those rights do not be afraid to let your heart have a say
as well as your head. Thank you.

229. BLAISE PASCAL, PENSEES 95 (William F. Trotter trans.. Random House. Inc. 1941)
(1669).
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COMMITTEE ON COURT ADMINISTRATION AND CASE MANAGEMENT Rules
of the September 1996
JUDICIAL CONFERENCE OF THE UNITED STATES

United States District Court
Everett McKinley Dirksen Building
219 South Dearborn Street
. Chicago, Illinois 60604
Honorable Ann C. Willlams, Chalr Honorable Alan A, Nevas
Honorable Norman W, Black Honorable Maurice M. Paul
Honorable John C. Coughenour Honorable Barry Russell -
Honorable J. Thomas Greene March 20, 1996 Honorable Laurence H. Silberman
Honorable Thomas A. Higgins Honorable Jerome B. Simandle
Honorable D. Brock Hornby Honorable Richard Voorkees
Honorable Diana E. Murphy

Honorable John L. Wagner

Honorable Patrick E. Higginbotham

United States Court of Appeals

13E1 Earle Cabell Federal Building
and United States Courthouse

1100 Commerce Street

Dallas, TX 75242-1003

Dear Judge Higginbotham:

In December 1994, I wrote you expressing the Court Administration and Case
Management Committee's views on proposals to amend Rules 47(a) and 48 of the Federal Rules
of Civil Procedure. The Committee is opposed to requiring judges to allow attorneys to
supplement the voir dire examination by asking questions of the jurors directly. Itis also
opposed to mandating a twelve-member jury in all civil cases. I have attached our earlier letter
which more fully explains the Committee's position.

Sincerely,
Ann C. Williams

Attachment

Rules App. D-1




COMMITTEE ON COURT ADMINISTRATION AND CASE MANAGEMENT
JUDICIAL CONFERENCE of the UNITED STATES

Honorable Ann C. Williams
Chair

December 21, 1994

Honorable Patrick E. Higginbotham

Chair, Advisory Committee on Civil Rules

13E1 Earle Cabell Federal Building and
United States Courthouse

1100 Commerce Street

Dallas, Texas 75242

Dear Judge Higginbotham:

In response to your request for our Committee’s views on two proposed civil rule
changes affecting the selection of prospective jurors in civil cases, the Court Administration
and Case Management Committee discussed both proposals at its December meeting. [ am
writing to report that the Committee unanimously declined to endorse either proposed rule
change.

The first proposal would amend Rule 47(a) of the Federal Rules of Civil Procedure
to require judges to allow counsel to supplement the voir dire examination by asking
questions of the jurors directly. The present rules permit this practice, and the Federal
Judicial Center report indicated that more and more judges, according to its 1994 survey,
are following this practice. Although many of the judges on our Committee permit this
practice, none would want to compel judges to require it. The Committee’s view is that the
current rule is working well and need not be changed.

Members also noted that the lawyers are cooperative during voir dire, in that they
do not use it as a forum to argue their cases. Concern Was expressed that if the permissive
rule were made an entitlement, the lawyers’ behavior might change. Moreover, Committee
members thought that a mandatory rule might provide an opportunity for attorneys to raise
additional appellate review issues.

®
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Honorable Patrick E. Higginbotham
Page Two

In discussing the impact of Batson v. Kentucky, 476 U.S. 79 (1986), and the several
cases expanding the Supreme Court’s decision, the Committee concluded that judges have
become more flexible in the manner they conduct voir dire examination by allowing greater
attorney participation. Rather than changing the rule to require attorneys to conduct or
supplement voir dire examination, the Committee recommends that judges be educated on
the merits of attorney participation by urging them to encourage attorney questioning within
definite time limits and under specified instructions as to the types of questions that are
permitted to be asked of jurors.

The second proposal would amend Rule 48 to require twelve-member juries for all
civil jury trials. While the Committee members acknowledge the benefits of seating a
twelve-member jury, they did not think it necessary to change the current rule to achieve
those benefits. The Committee concluded that the present rule provides the flexibility for
judges to seat from 6 to 12 persons on the jury, depending upon the complexity of the case.
The Committee expressed concern that by mandating twelve-member juries, we are asking
our citizens to spend a great deal more time in the judicial process, in cases where that
might not be necessary. The Committee suggests that education of judges regarding what
size jury is best in particular types of cases is a better alternative than mandating a twelve-
member jury in all cases.

In addition to obvious extra costs entailed by increasing the size of the jury, the
proposed rule change would also result in capital expenses; many of our jury boxes in
magistrate judges’ and bankruptcy judges’ courtrooms would need to be redesigned to
accommodate the larger sized juries.

We appreciate the opportunity to provide our thoughts and opinions on these issues.
Please let us know if we can provide further assistance.

Sincerely,

Ko O SNl

Ann C. Williams
Chair

cc:  Abel J. Mattos
John K. Rabiej
Susan Hayes
Mark Shapiro

Rules App. D-3
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Rules
September 1996
To: Honorable Alicemarie H. Stotler, Chair, Standing Committee on Rules of
Practice and Procedure
From: Patrick E. Higginbotham, Chair, Advisory Committee on Civil Rules
DATE: May 17, 1996
Re: Report of the Advisory Committee on Civil Rules

L Introduction

The Advisory Committee on Civil Rules met on April 18 and 19, 1996, at the
Administrative Office of the United States Courts in Washington, D.C. The Committee
considered public comments on four rules that had been published for comment in September,
1995: Civil Rules 9(h), 26(c), 47(a), and 48. In part II(A) of this Report, the Committee
recommends that the amendments to Rules 9(h) and 48 be submitted unchanged to the Judicial
Conference with a recommendation for adoption. For reasons discussed in this Introduction, the
Committee concluded that Rule 26(c) should be held for further consideration as part of a new
project to study the general scope of discovery authorized by Rule 26(b)(1) and the scope of
document discovery under Rules 34 and 45. (This project is described further in Part III.) This
Introduction also will describe the Committee conclusion that amendment of Rule 47(a) should
be postponed in favor of efforts to encourage mutual education and communication between

bench and bar on the values of lawyer participation in the voir dire examination of prospective
jurors. ’

% %k %k k *k
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I1. ACTION ITEMS

A. Rules Transmitted for Judicial Conference Approval
Rules 9(h), 48

1. Synopsis of proposed amendments

This brief synopsis will be followed by a separate introduction for each of Rules 9(h) and
48. .

These proposed amendments of Rules 9(h) and 48 were published for comment in
September, 1995. They are now submitted with a recommendation that they be transmitted to the
Judicial Conference for approval in the form in which they were published.

The Rule 9(h) amendment resolves a possible ambiguity by including nonadmiralty
claims in an admiralty action within the 1nterlocutory appeal provisions of 28 U.S.C. §
1292(a)(3). . ‘

The Rule 48 amendment restores the 12-pérson civil jury, but without alternates and with
the continuing right of the parties to stipulate to smaller juries down to a floor of six.

(a) Rule 9(h)

28 U.S.C. § 1292(a)(3) provides for interlocutory appeals in "admiralty cases.” Rule 9(h)
now provides that "admiralty cases” in this statute "shall be construed to mean admiralty and .
maritime claims within the meaning of this subdivision (h)." Because an admiralty case may
include nonadmiralty claims, this language is not easily apphed when a district court disposes of
a nonadmiralty claim advanced in an admiralty case by an order that otherwise fits the
requirements of § 1292(a)(3). The amendment resolves the question by allowmg an appeal
without regard to whether the order disposes of an adrmralty claim or a nonadmiralty claim.

(b) Rule 48

The proposed amendment of Rule 48 would restore the 12-person jury, albeit without
alternates. The Committee weighed the following benefits of the proposal. First, a 12-person
jury would significantly increase the statistical probability of including a more diverse cross-
section of the community than a smaller jury, and, in particular, would include greater minority
representation. For example, a 12-person jury is one and one-half times as likely to include at
least one member of a minority constituting 10% of the population than is a 6-person jury. An
empirical study has shown minorities represented on 12-person juries 82% of the time and on 6-
person juries only 32% of the time. Second, a 12-person jury has a greater capacity for recalling
all facts and arguments presented at tnal Third; a larger jury would be less likely to be
dominated by a single aggressive juror and less likely to reach an aberrant decision. Fourth,

Rules App. E-2
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recent studies have challenged the data relied on by the courts when they originally decided to
reduce jury size in the early 1970s. Fifth, few magistrate judges lack access to 12-person jury
courtrooms within reasonable proximity to their chambers. Sixth, although the added costs are
not insignificant, the increase would be less than 13% of the funds allocated to pay for jurors’
expenses, and only one-third of one percent of the judiciary’s overall $3 billion budget.

Two objections to the proposal were elicited during the public comment period. First, the
present flexibility in the rule, which allows, but does not require, a judge to seat a jury of fewer
than 12 persons, has been working well, and the proposed change is unnecesssary. Second,
incurring added costs to pay the expenses of additional venire members and courtrooms would be
unwise, especially in these times of financial restraints.

After discussing the comments;ithe Commiittee voted to recommend that the proposed
amendments to Rule 48 be submitted to the Standing Committee. The Committee found
particularly helpful the article written by Chief Judge Richard S. Arnold, which reviews the long
history and extols the virtues of a 12-person jury. 22 Hofstra L. Rev. 1 (1993). In the end, the
Committee was persuaded that the jury function lies at the heart of the Article IIl courts; that it is
vital that we regain the benefits of 12-person juries, restoring a tradition adhered to for hundreds
of years.

Rules App. E-3
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PROPOSED AMENDMENTS TO THE

FEDERAL RULES OF CIVIL' PROCEDURE!

Ruleh9. Pleading Speéial Ma;ters
| | | % % ¥k %k ¥

(h) ADMIRALTY AND MARITIME CLAIMS. A pleading or
count setting forth a cla1m for relief within the admiralty and
maritime juﬁsdiction thétii"s also within the jurisdiction of the
district court on someﬁlcéther ground may contain a statément
identifying the claim as an admiralty or maritime claim for the
purposes of Rules 14(c), 38(e), 82, and the Supplemental
Rules for Certain Admiralty and Maritime Claims. If the
claim is cognizable only in admiralty, it is an admiralty or
maritime claim for those purposes whether so identified or
not. The amendment of a pleading to add or withdraw an
identifying statement is governed by the principles of Rule 15.
chaims-withinthe-meaning-of-this-subdiviston-th) A case that
includes an admiralty or maritime claim within this
subdivision is an admiralty case within 28 U.S.C.
§ 1292(a)(3). |

! New matter is underlined; matter to be omitted is lined through.
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Committee Note

Section 1292(a)(3) of the Judicial Code provides for appeal

from "[ilnterlocutory decrees of * * * district courts * * * determining

the rights and liabilities of the parties to admlralty cases in which
appeals from final decrees are allowed.™ »

Rule 9(h) was added in 1966 with the unification of civil and
admiralty procedure. Civil Rule 73(h) was amended at the same time
to provide that the § 1292(a)(3) reference "to admiralty cases shall be
construed to mean admiralty and maritime claims within the meaning
of Rule 9(h)." This provision was transferred to Rule 9(h) when the
Appellate Rules were adopted

A smgle case can 1nclude both adm1ralty or maritime claims
and nonadmiralty clalms or parties. This combination reveals an
ambiguity in the statement in present Rule 9(h) that an admiralty

"claim" is an admiralty "case." An order "determining the rights and
liabilities of the parnes" within the meaning of § 1292(a)(3) may
resolve only a nonadmlralty clalm or may isimultaneously resolve
mterdependent admlralty and nonadmlralty iclaims. Can appeal be
taken as to the nonadrmralty matter, because it is part of a case that
includes an admlralty 10131[1'1, 0r'is. appeal hmlted to-the admiralty
cla1m" ‘ :

The courts of appeals have not achieved full uniformity in
applying the § 1292(a)(3) requirement that an order "determin[e] the
rights and liabilities of the parties." It is common to assert that the
statute should be ‘construed narrowly, under the general policy that
exceptions to the final judgment rule should be construed narrowly.
This policy would suggest that the ambiguity should be resolved by

Rules App. E-5
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limiting the interlocutory appeal right to orders that determine the
rights and liabilities of the parties to an admiralty claim.

*.A broader view is chosen by this amendment for two reasons.

The statute applies: to admiralty "cases,” and may itself provide for
appeal from an order that disposes of a nonadmiralty claim that is
joined in a single case with an admiralty claim. Although a rule of
court may help to clarify. and implement a statutory grant of
jurisdiction, the. line is mnot always clear between permissible
implementation and 1mperm1sslble withdrawal of jurisdiction. In
addition, so long as an order truly d1sposes of the rights and liabilities
of the parties within,the" meaning of § 1292(a)(3), it may prove
important to permit appeal as to the nonadmlralty claim. Disposition
of the nonadmiralty claim, for example, may make it unnecessary to
consider the admlralty claim and have the same effect on the case and
parties as disposition; of the adm1ra1ty c1a1m . Or the admiralty and
nonadmiralty .claims ‘;may be; mterdependent An illustration is
provided by Roco; Carn”‘e g Ltdi?fv M/V Numberg Express, 899 F.2d
1292 (2d Cir. 1990) ‘Clzums ifo ossps of jocean shipments were
made agamst two defgldants, one, subJ : adrmralty jurisdiction
ummary j as jgranted in favor of the

1.2, “ mlralty defendant. The

pted w1th the explanatlon

;(...a

]the advantages of
“dant would be
summary judgment
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It must be emphasized that this amendment does not rest on
any particular assumptions as to the meaning of the § 1292(a)(3)
provision that limits interlocutory appeal to orders that determine the
rights and liabilities of the parties. It simply reflects the conclusion
that so long as the case involves an admiralty claim and an order
otherwise meets statutory requirements;: the opportunity to appeal
should not turn on the circumstance that the order does — or does not

'— dispose of an admiralty claim. No attempt is made to invoke the

authority conferred by 28 U.S.C. §.1292(e) to provide by rule for
appeal of an interlocutory decision that is not otherwise provided for

by other subsections of § 1292.

GAP REPORT ON RULE 9(h)
No changes have been made in the published proposal.

Summary of Comments: Rule 9(h)

95-CV-156: Robert J. Zapf, Esq., for the Practice and Procedure
Committee, U.S. Marijtime Law Assn.: Fully supports the proposal.

"[IInterlocutory appeals in admiralty cases are very useful, even if
rare." Nonmaritime claims, such as environmental claims, should be
included.

95-CV-193: Carolyn B. Witherspoon. Esq., for the Federal
Legislation and Procedures Commltte:e= Arkansas Bar Assn.: The
Committee had no objections.

95-CV-274: Kent S. Hofmeister, Esq., for Federal Bar Assn. by Mark
D. Laponsky, Esqg.. Chair of Labor Section: Congress should study the
desirability of § 1292(a)(3) and interlocutory appeals in general. But
so long as § 1292(a)(3) persists, the right to appeal should extend to
nonadmiralty matters included in an admiralty case. The proposal is
endorsed.

Rules App. E-7
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Testimony on Rule 9(h)

George J. Koelzer, Esg. December 15: Tr at 107: "Proposed Rule 9(h)

* * * js.one I suppose everybody endorses." .
Rule 48. Number of J urors — Partlapatlon in Verdict

The court shall seat-a Jury of not-fewer-than-stx-and-not

2 ‘ more-than twelve members and—aAll jurors shall participate
3 in the verdict unless excused from service by-the—court
4 pursuantto under Rule 47(c). Unless the partics otherwise
5 stipulate otherwiee, ‘(1) the verdict sﬁall ee unanimous, and
6 (2) no verdict shaﬂ may be taken frorﬁ a jury reduced-instze
7 to of fewer than six members.

’; Cofnmittee Note

N

Rule 48 was amended in 1991 to reflect the conclusion that it
had been "rendered obsolete by the adoption in many districts of local
rules establishing six as the standard size for a civil jury." Six-person
jury local rules were upheld by the Supreme Court in Colgrove v.
Battin, 413 U.S. 149 (1973). The Court concluded that the Seventh
Amendment permits six-person juries, and that the local rules were
not inconsistent with Rule 48 as it then stood.



o=l L e L

6 ‘Federal Rules of Civil Procedure

~ Rule 48 is now amended to restore the core of the twelve-
member body that has constituted the definition of a civil jury for
centuries. Local rules setting smaller j Jury sizes are invalid because
inconsistent with Rule 48.

The rulings that the Seventh Amendment permits six-member
juries, and that former Rule 48 permitted local rules establishing six-
member juries, do not speak to the question whether six-member
juries are desirable. Much has been learned since 1973 about the
advantages of twelve-member juries. Twelve-member juries
substantially increase the representative quality of most juries, greatly
improving the probability that most juries will.include members of
minority groups. The sociological and psychological dynamics of
jury deliberation also are strongly influenced by jury size. Members
of a twelve-person jury are less easily dominated by an aggressive
juror, better able to recall the evidence, more likely to rise above the

biases and prejudices of individual members, and enriched by a

broader base of community experience. The w1sdom enshrmed in the
twelve-member tradition is . mcreasmgly demonstrauad by
contemporary social science. =

Although the core of the twelve-member jury is restored, the
other effects of the 1991 amendments remain unchanged Alternate
jurors are not provided. The jury includes twelve members. at the
beginning of trial, butmay be reduced to fewer members if some are
excused under Rule 47(c). A jury may be reduced to fewer than six
members, however, only if the parties stlpulate toa Iower number
before the verdlct is: retumed :

Rules App. E-9
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Careful management: of jury arrays can help reduce the
incremental costs associated with the return to twelve-member juries.

Stylistic changes have been made.
GAP Report on Rule 48
‘Noychanges ha&e been made in Rule 48 as published.
Pllepublication Comments

(The prepublication comments are presented in the order of
the set presented to' the ‘Committee on Rules of Practice and
Procedure for the July, 1995 meetmg )

Honorable. William T. Moore, Jr.: As pracucmg lawyer and newly
appointed judge, has had no difficulties; with Rule 48, and
recommends that it not be changed. .

Honorable. John F. Nangle: In practice, 7- and 8-member juries are
used due to the elimination of alternates. In 21 years on the bench has
never had a hung jury. Are majority verdlcts being considered? Why
ask for trouble? Do not adopt the proposal. |

Honorable. Morey L. Sear: The Rule 47 proposal is very bad. "[T]he
proposal.to.go back to 12 person juries ] is equally bad.”

Honorable. J. Chfford Wallace ‘The Judicial Council of the Ninth
Circuit unanimously. ¢ opposes the Rule 48 proposal. Experiences with
smaller juries generally have been posmve, and there are no
compelling reasons to empanel larger juries for all cases.
Honorable. Ann C. Williams: The Court Administration and Case
Management Committee unanimously declined to endorse the
proposal. The present rule provides flexibility, allowing 12-person
juries when the complexity of the case warrants. Mandating 12-

)
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person juries for all cases would require citizens to spend more time
in the judicial process in cases where that may not be necessary.

-Education of judges regarding jury size in particular cases is a better

alternative. And some court facﬂltles are not equlpped for 12-person
juries. :

Honorable. Joseph E Stevens, Jr.: In complete accord with Judge
Nangle. Would prefer to eliminate civil juries. Barring any such
radical departure, 6- or 8-person juries are economical and
expeditious. They should not'be abandoned.

Honorable. Claude M. Hilton: There are no problems with the 6-
person civil jury, and no reason to consider any changes.
Honorable. John A. MacKenzie: "In 28 years on this bench, I have
never felt the jury size had produced a bad verdict." We now
routinely seat 8 j JUI'OI'S

Honorable. James M. Rosenbaurn Wntes as charr of the Court
Desrgn ‘Guide Subcommittee 6f the Judicial Conference Committee
on Security, Space: Aand Facilities. - Present Design Guide standards
contemplate 6- to 8-person juries for magistrate judges. The square
foot costs of court construction range from $150 to $250. There are
50 court facilities i in‘various stages. of desrgn and construction; all
would be‘affected by the proposed amendment.” The Committee has
and offers no opmmn on the adv1sab1hty of the rules change.
Honorable chhard‘L A3‘W1111amsr The need for a rule governing the
number of civil j JUI'OI' sa mystery. "Please notify whatever group of
the. federal Jud1c1a1y concerned about this issue to table it in
perpetmty and: move on to. somethmg that will be helpful.

Honorable. Rebecca Beach Smlth Endorses her approval on Judge
Wllhams letter.
Anthony A, A1a1m 0: ncurs completely wvrth the views expressed by
Judge John Nanglé; noted above. 1

Rules App. E-11
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Comments After Publication

95-CV-95: Honorable. Stewart Dalzell: In E.D.Pa., the cost of adding
four jurors at $50 to $52 a day would be $261,000 a year. Never has
empaneled an 8-person jury without at least one black juror. If 8-
person jurors were more ~unstable, we would expect longer
deliberations; in fact, there seems to be no dlfference in deliberation

time between 8- and 12-person juries. (The same remarks have been
appended to Judge Dalzell’s later letter, 95-CV-109.)

95-CV-98: John Wissing, Esqg.: True community representatton is not

pos31ble with 6 jurors. "[L]Juck, chance or bias * * * play a role in the
verdict because too few: minds are at work X 12 -person juries are
better. :
95-CV-99: Honorable Edwm F Hunter WD La. 1mt1ated the 6-
person jury, This: should beleft! to the dlSC i »pf the court.
95-CV-100: Honorable. Andrew W Bogue Th “C‘omrmttee Note is
“absolute nonsense." "I do not appxec1ate broad general comments
such as you peoplé made w1thout any. empmcal \ ‘tudles whatsoever
6- or 7-person juries.are, easmr to manage and § ye money;,
95-CV-101: Honorable Stanwc od. R, Duval‘gv Jr.::Most Judges seat 8
or 9 ]urors Batsom tensures nn1n0qty TepIes ta’uon, there is no
unfairness; 12 mcreases ‘the | prospect ¢ person, who is
recalcnrant obdurate;, biased * ** thereby asing the, pos31b111ty
ofa mlstrtal f The number of peremptone

Ao

) ulmd‘ not be increased.

‘to »beheve that you
;hen ypu have only

needless trme to; then selectlon pmcegm1
long used 6- -person juries, which dtspense q
diversity.
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95-CV-108: Honorable. Robert B. Propst: Disagrees with the
proposal. If there is change, why not 8- or 9-person juries? And less

‘than unanimous verdicts?

95-CV-109: Honorable. Stewart Dalzell: E. D Pa. is in the process of
creating nine courtrooms with jury boxes that will hold only 8 people;
the building cannot accommodate larger jury boxes and still fit nine
courtrooms in the available space. In addition, there are existing
courtrooms, in constant use for civil tfials, that seat only 12; they
would be unusable because of the need to seat alternates as well.
95-CV-110: Bertram W. Eisenberg. Esq.: The time and administrative
savings supposed to follow reduction to. 6-member: juries "never
really panned out." Itis good to return to 12.

'95-CV-111: Frank E. Tolbert. Esq.:.It is good to return to the

common law tradmon of 12, even though 6-person juries are "more
prompt.”

95-CV-112: Honorable. Jackson L.. Klser 6 -person Junes have
worked admirably. Do not increase costs. If there is a strong leader
on the jury, "that is the luck of the draw"; 11 others can be led as
easily as 5 others.

95-CV-113: Honorable. Judith N Keep. for the unanimous ]udges of
the Southern District of California: Realistically, this will mean 11-
and 12-person juries in short cases, and 6- or 7-person juries in long
cases because of attrition in long cases. And there is no hope of a
cross-section in long cases in any event, since fmancral and family
hardships eliminate many groups of people. And 'tradition" i§ not a
compelhng concern when varlous ‘states have wrdely dlfferent
practlces ‘ )

95- CV 114: Honorable ‘JohnW Brssell The "core" of the 12—person
jury will not be restored because fewer will be left at verdict time in
protracted cases; 16 or 18 would be needed to have 12 to dec1de
Costs: would goup:! And New Jersey has 6-person juries; defendants
would be encouraged to remove, expecting less risk of a substantlal
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plaintiff’s verdict from a 12-person jury ("did the defense insurance
industry promote and/or endorse the proposed amendment"?).
95-CV-115 Honorable. Richard L. Williams: Present juries generally

have 8 members. A 50% increase would increase the burden on
citizens called to serve. Sufficient representativeness is achieved by
8, Larger juries will protract deliberations, and increase the number
of mistrials for failure to agree.

95-CV-118: Richard C. Watters, Esq : "Rule 48 would be a positive
step in civil jury trials." ‘

95-CV-119: Richard A. Sayles, Esg.: [J]uries; of less than twelve
especially of six;,. produce extreme, results, one way or the other, more
often than juries of twelve." -

95-CV-121: Honorable. Michael A. Telesca: Increasmg jury size wﬂl
lead to greater ¢ costs, partlcularly with Jury-box sizes now often-set at
eight. . If the judge. carefully selects the jury, 6 will not be susceptlble
to domination, can; laccurately‘ recall the evidence,. and can de01de
fairly., o P

95-CV-122: Allen L ‘Smith Jrr ‘Es + L parumpated ina Supreme
Court case that questloned 6-person Junes in 1972, Ihearuly approve
a return to 12.:12;are needed to‘ provide, "a desn‘able expenentlal
diversity needed injso much cxvﬂ htlgatlon T
95-CV-126: DamelN ‘Flatten,, 8q.: Favors the pfopdsal
95-CV-127: Daniel iA. Ruley.Jr
person Junes is, tlia‘t lthey len

l l
.31 ] Esq.: "My experience w1th six

‘emselves to. control by one. or two
‘ m: he ‘_ened w1th twelve

persons " (See a1s0l95 CV-ﬂ 65
95-CV-128: Mike
it morg’ dlfﬁcult‘
manner.. . . | el N

95:CVs 129 Honorablel JCharles P S1fton As chxef ]udge of
E.Di l\j R ‘ :onstrucungytwp new courthouses with 8- person
jury; boxes in magls‘u.‘ate ]udgesl wcourtrooms, ob]ects to a proposal

< H b oy . ‘
, 11h9an _Esq.: Favors the 1ncrease It will ma.kc

e ‘mptory challen gesi ina dlscnmmatory

R
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that will require redesign and increased expense.

95-CV-132: Honorable. Robert P. Propst: (See also 95-CV-108) The
Committee should consider less-than-unanimous verdicts. This may
be particularly desirable if a first trial has mistried for failure to reach
unanimous agreement.

95-CV-134: Professor Michael H. Hoffheimer: It is good to return to
12-member juries, but bad to allow them to be reduced to as few as
6 at deliberation time. This will encourage court and attorneys to
tolerate significant attrition.

95-CV-137: Honorable. Philip M. Pro: 12-member juries can be used
now where appropriate; juries of less than 8 or 9 are rare. And
magistrate judges now  conduct many civil jury trials; their
courtrooms are not large enough for 12-person jury boxes.
95-CV-139: Honorable. Joseph M. Hood Questlons whether the
additional cost is warranted.

95-CV-140: Michael E. Oldham ‘Es .. and Heather Fox Vickles
@_ 12-person juries "mcrease the representatlve quallty of most
juries, enhancing the probablhty of minority participation, and
improve the sociologic and psychologlcal dynamics of Jury
deliberations."

95-CV-141: Brent W..Coon, Esq.: Supports the proposal
95-CV-142: Honorable. Alan A. McDonaJd Smaller j Junes are more
efficient and economical, What data show: that larger juries are more
representative? Nor is-there factual support for the assenxon that the
sociological-and psychologlcal dynarmcs are affected. All that can be
said is that it is easier to'hang a 12—person _]ury o

95-CV-143: ‘Honorable.; Fred Van, Slckle ‘The amendment would
increase costs, and ask more of prospectlve _]UI'OI'S It w111 increase the
risk of hung j juries; partws rarely stlpulate o' nonunanimous verd1cts
It will increase removal from : state court to take advantage of the
unanimous 12-member jury. requu‘ement The Chlef Judges of the
Ninth Circuit have voted unanimous’ Topposmon R :
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95-CV-145: Honorable. William O. Bertelsman: No strong
opposition, but most civil j Junes now are 8 to 10. There is no need for
change.

95-CV-147: Honorable. PeterC Dorsey: Agrees with Judge Telesca,

95-CV-121 above.

95-CV-149: Thomas D. Allen, Esq.: 12—member juries, with a
unanimity requirement provide “a greater probabthty of correctness."
95-CV-152:. Richard W. Nichols, Esq.: California permits 9-3
verdicts; if federal courts use 12-person unanimous juries, defendants
will remove many more cases because. this practice favors them.
Diversity can be protected by effective use of the proposed Rule 47(a)
power to part1<:1pate in voir dire, and by astute observance of Batson.
Jurors are more likely to be influenced by a lawyer on the jury than a
Toudmouth. Costs will be: ancreased partlcularly in a state such,as
California where some _]llI'OI'S live so far from court; that theymust, be
housed in hotels.| It'i is better tofleave this matter, for local rules that
can respond to local COIldltIOIlS ‘ ‘
95-CV-154: Ira B Gmdberz Esq Supports for the reasons stated m
the commentary T TR

verdicts are more‘ acceptable to the pubhc
95-CV-159 Honorablet

‘ rously opposed
nore orderly to use
unes are better

ﬂ ‘H
i‘%tclg ; ,of mmonty

ority/lines.” The
8¢ c,;ologlcal and

//

)




A e AR

Cn:

i’

-
e

14 Federal Rules of Civil Procedure

95-CV-162: J. Richard Caldwell. Jr., Esq.: 12-person juries represent
a meaningful cross-section. There is less risk that one juror with a

private agenda will dominate. There is no reason to expect that
significantly more time will be required.
95-CV-163: Honorable. Prentice H. Marshall: Wholeheartedly
approves.

95-CV-164: Honorable Donald D Alsop: The amendment at least
should provide for quotient [sic for majority] verdicts if the jury is
unable to agree unanimously after a stated number of hours.
Minnesota state ‘courts allow a 5/6 verdict after 6 hours of
‘'deliberation; the practice is successful.
95-CV-165: Daniel A. Ruley. Jr., Esq.: ‘6-person j JUI'ICS frequently are
controlled by one or two dominant persons leading to higher and
lower verdicts and, at times, verdicts contrary to the evidence. These
risks are reduced by 12-person juries. (Seg also 95-CV-127.)
95-CV-166: Honorable, Lucius D. Bunton: A survey of all 10 active
judges in W.D. Tex. shows 9 opposed to changing rule 48."None now
'use 12 jurors; most use 7 or 8. Minorities "are more than adequately
represented.” An experiment with 3-person shadow juries showed
‘that in 80% of the cases the 3-person juries ! reaChed the same result
as the 6-person juries. An increase in numbers 1 1s expensive.
95-CV-169 Honorable‘ Gene E. Brooks 12-person juries will bring
ﬁaddltlonal COSS. Mmonty pamapatmn in, <the system will be
unchanged only the numbers in :,pamcular tnals will be affected.
Differences betweeri 6 and 12 _ fsocmloglcal nd. psychological
dynanncs should be staUSncally ms1gn1ﬁcant e?Commlttee to

95-CV-172 Honorable Je”rrv Buchmeyer‘ ]
unneceSSary Tuse ' 12+ member JUI‘ICS m all
trials.": S PR o
95-CV- 173 Honorable. Sam R Cummm s: Reglsters opposmon
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95-CV-174: Honorable. Virginia M. Morgan, for Federal Magistrate
Judges Assn.: Opposes. - Magistrate judges presided at 17.2% of

federal civil jury trials in the year ending September 30, 1994. Jury
sizes now generally range from 7 to 9; they perform well. There are
no perceptible problems in including minority representatives. The
fear of domination by an aggressive juror has not been demonstrated.
Increased jury size will add to costs. And most magistrate judges
have courtrooms desrgned for. smaller ]UI'ICS (The same statement
has been given number 95-CV-202.) -

.95-CV-180: Honorable Stewart Dalzell See also 95-CV-95, 109:

Supplementmg earher comments,‘adds that the architects have now

renovatlon pro;ect only by reducmg the number of courtrooms and

‘that there is no money to. draft a contingency plan.

95-CV-181 Honorable 'I;homasP Griesa, for the unanimous judges
beneﬁt m returnmg to 12-person
juries. “The change would mcreas ost and\ lengthen the time needed

'to select a jury.i6-,. ,8-,‘<and Qrmember Junes «are as likely to be
representative:. of th

ommunity,. and ,are .no ;more likely to. be
he: same»statement was forwarded
nug "ner95-CV 181 )

dominated by a single member,
by Judge JohnF Leet ‘

“ ‘“Es lZ-person Junes for.the
ddmg that larger«,Junes

reasons, advang
may. reduce the
95-CV ﬂ85* Ho

Junes "to save fm ‘

i e
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- 95-CV-186: Honorable. Sam Sparks: 6-person jury verdicts parallel

12-person jury verdicts. The expense of jury trials is staggering; why
double it?
95-CV-187: Honorable. Edward C. Prado for the Sth Circuit District

- Judges Assn.: A poll of 94 district judges in the 5th Circuit produced

73 responses as of the date of writing. 63 oppose the proposal, while

10 favor it.

95-CV-189: Honorable. Barefoot Sanders: Normally uses 8- or 9-
person juries. Only speculation supports the proposal to revert to 12.
95-CV-190: Robert R. Sheldon, for the Connecticut Trial Lawyers

' Assn.: Because attorney voir dire takes time, expanding the jury may

hamper efforts to provide attorney voir dire. 12-member juries may
lead to compromise verdicts because of the difficulty of securing
unanimity; the proposal "contains a strong bias against the party
carrying the burden of proof — whlch means that the proposal would
work against plamtlffs in civil cases." ‘

95-CV-193: Carolm B. Wlthersgoon, Esg . fo the 3‘ F¢dera1
Leglslatlon and Procedures Commlttee= Arkansas Bar ‘A“‘ssn' No

© objection. S

95-CV-198: Honorable John D. Ramey 12-person juries wﬂl result
in longer trials, and add delay for illness, ‘car trouble, or:the like.
There will be more mistrials and more expense.

95-CV-200: Honorable. David H1ttner There is no need for a 12-
person jury when a unammous verdlct is- required. It will add
expense.

95-CV-203: Honorable John F. Nangl By ehmmatmg alternates, we
have gone to 7- or 8- person juries. "The idea of securing more
diversity with 12 is ridiculous! Why not'14 or 16?7 * * * [A]re you
still going to require a unanimous verdict"? -

95-CV-206: ‘Dean M. Harris, Esq.. for Atlannc Richfield Co.: A 12-
person, jury is more likely to be representatxve and more likely to
render ‘an impartial verdict. ‘

Rules App. E-19




Rules App. E-20

Federal Rules of Civil Procedure 17

95-CV-214: Kathleen L. Blaner, Esq., for Litigation Section, D.C.
Bar: The proposal "should foster improved diversity among jury
members, resulting in a jury that is more representative of the
community."

95-CV-215: Honorable Terer Kern: 12 jurors will increase costs,
and lead to a:dramatic increase in mistrials. Requiring a unanimous
12-person verdict "would be a heavy burden for plaintiffs and would
skew the process dramatically in:the defendant’s favor."

95-CV-221: Norbert F. Bergholtz, Esq.: 12 -person juries will be as
representative of society as possible. And “[plarties in * * * high risk
litigation deserve to have the issues decided by the collective w1sdom
of a reasonable number of individuals." = :
95-CV-230: GordonR -Broom. Esq.. for. Mlinois Assn. of Defense
Trial Counsel: A: 12-person jury is. more. representanve .and less
susceptible of dommatxon But there* should be discretion to add
alternate jurors for long trials. - | L

95rCV—233 Ro erD Hughey. Esg., for chh1ta Bar Assn.;, 12 JllI'OI'S
increase the qua11ty of ]ury dlscourse and may i mcrease d1vers1ty But
"a requirement of unanimity’ ina, 12-member Jury * % % will. cause an
increase in ‘mistrials, ‘r&nd may, 1ncrease ithe . l)urden of pr‘oof qupon
plaintiffs.". lAgreement of 10, Jurors shduld be“ sufﬁment to return a
verdict. “‘;iuq;‘,;w Pl BT R ST N ‘ .

Y Junes "must be Juxtaposed

‘mterests served, by retummg to 12 pers
to a civil justice system. plagued w1th back-log " Itis not clear that a
return to 12-person juries is; des1rab1e L

95-CV-238: wHonorablel.h a

is, unammous, 12 areu’ L
defeating, because W1th ‘;;‘ Q) ”lithe parties  will snpulate to
nonunanimous verdi tis di ,1‘ It to ge »enough Jurors as.it 1s
‘Costs will, soar b me needed; to panel gunes wﬂl u1ncrease
delays from 111ness tardmess, and absentee1smuww1ll mcrease The

6!, The: proposal w111 be self-

»
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total number of minorities serving will increase, but not the
proportion.
95-CV-240: Honorable. T.F. G11r0v Dalv The increase to 12 Jurors

"would unduly increase the cost of a trial to no useful purpose.”
95-CV-245: Robert F. Wise, Jr., Esq., for Commercial and Federal

+Litigation Section, N.Y. State Bar Assn.: Most civil juries now are 8-
or 10-person juries. The proposal will increase the burdens imposed

by jury service at a time when efforts are directed to reduce them. If

‘12-person juries really are better, the proposal should require that 12

remain at deliberation time. And the belief that 12 are better is
suspect; much recent criticism has been directed toward unanimous
12-person jury verdicts in criminal cases. Minority participation is
best ensured by developing representatrve jury-selection lists; the
increase in the number of particular juries that include any. partlcular
minority is not of itself sufficient reason to.incréase jury size. This
would be a step backward. :

95-CV-247: Don W Martens Esq., for American Intellectual
Property. Law_Assn.: A 12-person jury "will better represent the
commumty asa whole and' collectively bring a better cross-section of
experience to the task'of deciding * * *."

95-CV-248: Michael A, Poge, Esq.. for Lawyers For Civil Justice:

History is stron‘g1 "Srnall juries are'more prone to err than larger

ones. * * * The 1rnportance 'of group dynamics in the jury setting
cannot be overstated Concerns over finding Jurors and costs are
minimal. This is a.sound’ proposal.’

95-CV- 249: Hugh F. Young, Jr 'Executive Director, for the Produc
Liability Defense \Councﬂ ThlS is "consistent w1th the finest tradition
of Amerrcan Jun<.prudence

95- CV-253: William{ ‘B Poff _Esq.. for Executive Commlttee Nat.
Assn; of Rallroadl Tnal Gounsel Approves.

95:CV-256: Harriet L <Tumev Esq.. for State Bar of Arizona:
Opposes the prdposa]. iTo be sure, 12 members would increase
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diversity in the makeup of the jury and the views expressed, and make
it more difficult for one person to dominate. But the requirement of
unanimity makes it easier for one person to deadlock the jury. And
the added cost is not 1ns1gn1ﬁcant |

95-CV-257: Brian T.:Mahon. Esq.. for Connectlcut Bar Assn.:

Opposes. Expenence in Gonnectlcut federal courts shows that juries.

of 8 work well; the problems feared:in the Commlttee Note have not
occurred. There is no magic in the trad1t10na1 12.

95-CV-258: Honorable.. Robert N. Chati ny: It is difficult to know
whether 12 j Jurors are, better. Buta strong case should be shown to
overcome the: added Costs, . 1nclud1ng the ,burdens imposed. by
summomng more: people forj Jury service and by takmg longer to seat
aJury L Wy

95-CV-267: Honorable A Joe F1sh Usually uses a jury of more than
6, but fewer than:12, ] ength and nature of the case.
There is no need to revert to 12 — the supportmg arguments 'are
rather nebulous‘an | *. ¥ ien overcome the known, and

95. CV-273 vPam ‘
e .y ;

Law

twelve-member j echamsm whlch are
more likely;to oent or bxased juror
* * *  No deStined t‘o‘ be Jess
representatw ate ‘opp rtumty for
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The Committee should "draft a new rule which would make the jury

‘'size the same whether a litigant is in state or federal court in any

given jurisdiction" — conformity to state jury practice. [Itis not clear
whether this proposal would include state majority-verdict rules as
well.]
95-CV-274: Kent S. Hofmeister, Esq.. for Federal Bar Assn. by Mark
D. Laponsky, Esq.. Chair, Labor Law Section: The jury system is as
close to participatory democracy as we get. The movement to smaller
juries "may well be a cause of public dissatisfaction with the
operation of the jury system." Twelve may be as large a jury as can
be managed. The benefits of returmng to the presumptron of 12

seem to far outweigh the costs."

95-CV-281: Honorable. Dean Whrp_p_le 13 years of trymg cases w1th

2-person juries in state court and 8 years with 6-person juries in
federal court show "no difference in jury verdicts." The Committee
Note arguments "appear to be result driven and an attempt to
perpetuate the myth that only juries made up of 12 people are really
juries." The dollar cost wwrll mcreaSe, as will the time needed tosita
jury.
95-CV-282: Steven R Merrcan for Develonment of the Law
Committee, Chicago Bar Assn.: Our commrttee has been addressed
by Dr. R. Scott Tindale of. Loyola Umversrty "regarding the dynamics
of Juror interaction and jury decision-making in large and small
groups.” The Commrttee voted unanrmously to support the Rule 48
amendment. « | ., .
95-CV-283: Tensa E Chaw Executive _Director. National
Emgloyment Lawyers ! Assn The Association is constituted by
lawyers "who prim; anly or exclusively represent individual employees
in employment—related matters.” The 12-person jury amendment is
desirable, "providing [src] that a less than unanimous jury could
réturn a verdict." Unamrmty will prolong deliberations and increase
mistrials; mistrials are a. problem for individual litigants who lack the
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resources for retrials. "A jury system which is less than unanimous
will not engender an overwhelming number of verdicts in favor of
plaintiffs." Before adopting the amendment, the Advisory Committee
should study "whether the unanimity requirement substantially affects
the results of trials compared to states which have 6-person juries."
95-CV-284: Michael . W. Unger. Esg;, for Court_Rules &
Administration Comm.; Minn. State Bar Assn.: If the costs can be
borne, agrees that "the quahty of decmon making is nnproved bya
larger jury." . But Minnesota has ;good experience with a rule
permitting 5/6 verdlct after 6 hours of deliberation; this should be
considered, to offset the increased risk of a- hung jury with 12 jurors.
95-CV-289: Anthony C. Epstein, Esqg.. for ID C. Bar Section on
Courts, ete. lSupports.‘w : 'fThe Jury is, next to the ba]lot 1tse1f, the most
important civic Jnstltutmnwm our; democracy Part1c1pat10n in jury
service,is one [of]. the most 1mportant opportumtles and obhgatlons
oficitizenship.” And j Jury service. 1mproves pubhc understandmg of
the judicial system fo‘r Ly :
95-CV-290: Reag
Practice Sectmn AB
10/ 12 verdlct is pern
S-CV 291‘:‘14‘ Hon01
about the’ numbe‘r‘:“;,
money.i, . .
95:CV-295: Thoma
Federal Rulc i‘ Revisil
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-Supreme Court when it approved 6-person criminal and civil juries

has been shown wrong.
95-CV-297: David K. Hardy, Esq.: We should return to a 12-person

jury. "The length and complexity of trials as well as the enormity of

the issues to be resolved more than justify the extra cost * * *."
95-CV-298: Honorable. Ernest C. Torres: I have tried civil cases with
both 6- and 12-person juries and see no difference in the quality of
decisions. Elimination of alternates has de facto increased most civil
juries to 8. Larger juries will increase the number of hung juries and
compromise verdicts. Time and expense will be increased. We
should not change. : ,

Testimony on Rule 48 Sy

Peter Hinton, Esq., December 15: Tr. 29 to 49: The 12—persog jury
-proposal "is an analytically motivated trip to injustice” unless it is

coupled with provision for a nonunanimous verdict. Any i 1ncrease in
the risk of hung juries tips the playing field in favor of corporate
defendants, because individual plaintiffs cannot afford retrials.
Attorney voir dire will help offset this risk, but not enough And by
increasing the number of jurors, "you have s1gn1ﬁcant1y mcreased the
potential for an aberrant jury.” "If youhad a nme—person maj onty and

‘adequate peremptories, I would be all for this."

Honorable. ‘Mlchael R. Hogan, December 15: Tr 49 to63: 6-person
juries work It is mcrcasmgly dlfﬁcult to get citizens to serve as
jurors. Many courtrooms are built with 7- or 8-person jury boxes,
including our maglstrate ]udge courtrooms. Although with trials by
consent before: maglstrate Judges 6-person juries could be made part
of the consent:process; this: mlght reduce our ability to rely on
magistrate Judge trials — and we have: relied .on maglstrate judges
extenswely and successfully ‘ e ;

Iy
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Dr. Judyv Rothschild, December 15: Tr 63 to 87: (Dr. Rothschild’s
background is described with her Rule 47(a) comments.) There are
stray marks favorable to 12-person juries, but most of the testimony
focuses on the suggestion that if jury size is increased, the number of
peremptory challenges should be increased accordingly.

George J. Koelzer, Esq.. December 15: Tr 98 to 113: Has never had
an experience, going well back into the days when 12-person juries
were used in civil cases as well as criminal, in which the inability to
agree on a verdict could be ascribed to the size of the jury. Law and
centuries.of experiénce show that a jury of 12 works quite well. It
brings more experience and common sense to the task, and is more
representative.

Robert Aitken, Esg.. December 15: Tr 113 to 125: The shrinkage of
the jury is obvious. The number 12 was settled long ago, and worked
for centuries. If we can shrink to 6, why not 1?7

Robert B. Pringle Esq.. December 15: Tr 133 to 142: Has practrced
both xon the defense srde and — increasingly, particularly in
mtellectual property cases — on the plaintiff side. Began with the
view-that d.large jury favors the defense, but;now prefers it for all
sides. A 1a1'ger jury gives.a fair cross-section, of the community. It
helps;in) technical cases to have an engineer or two on the panel; there
isia rlsk they will dommate a 6-person jury, but less concern with a
jury of 12 1 do believe;that juries are capable of assessing technical
issues, 1ndeed at least \as»\capable as judges. ‘They, brmg common
sense,. whatever the level of for rmal educatlon There is no need to
add altérnates., = |} ‘

EhauWembach‘ Esqg. December‘ 15 Tr 142 t0w 151 There 1s a nsk that
12-person juries; wﬂl result.in' more hung juries;; ‘the federal judges
who ‘have made thxs},observatlon to me were, t0: be sure; appointed
after 197 8 (so have nio experience; w1th 12-person c1v11 ]urles) ‘
Lomse A. La Mothe Esq.  December 15‘ Tr153 to 168 Whﬂe Iwas
a member of the California State Judicial Council we had a study

o
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done by the National Center for State courts on moving from 12- to
8-person juries. The initial results caused the Council to lose any
interest in the change. 12-person juries are more representative, a
matter of great importance in our increasingly diverse society. And
; the influence of any single juror is reduced The perception of
i fairness is enhanced.
Professor Charles Weisselberg, December 15: Tr 168 to 185: The
return to 12-person juries is good. But it would be better to provide
for alternates, to increase the prospect that there will be 12 jurors left
to deliberate at the end of a long and complex trial. A fair trial is
more ‘important than the dlsappomtment of alternates who are
excused without- dehberatmg at the end of trial.
Honorable. Duross Fitzpatrick, January 26: Tr 3 to 15: Always uses
12-person juries. "They give a good cross-section. The parties accept
the results better than might be with smaller juries. I regularly chat
with the jurors after the verdict. They understand the instructions.
(m\x Judge Arnold has made irrefutable points‘ in favor of 12-person juries.
e * Majority verdicts are not a good idea; "a hung jury is not always a bad
* idea." Fallout from the O.J. case has put ‘people in a panic about jury
" trial; "I.don’t think we need to be changmg the jury system because
- of one case that’s med n Callforma "o
uary 26: Tr: 15 to 21: Lawyers select a jury
much dlfferently ‘when itis »sxx, because of concern that a single juror
can dominate in a way that is not. hkely wn:h ajury of 12. T have had
two expetiences when both sides !agreed that a 6-person jury came out
opposite from what we expected. -
Frank C.. Jones Es *Janu ‘1‘ 26‘ Tr 22 0 31: There is a very

canj mﬂuence the: outcome
<d1fﬁcu1t with 12. ‘A‘Lnd a
' representatwe of thewcom

\Horson Junes but this is much more
apers?On jury is more likely to be truly

[N

et dy
g L_y'yn |
o
. I
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Michael A. Pope, Esq., January 26: Tr. 74 to 80: In Illinois we have

- always had 12-person juries. "There is something about it that seems

Rules App. E-28

to work. * * * And it does seem to bring out the best in people * * *."
And hung juries "are extremely rare."

Kenneth Sherk, Esq., January 26: Tr 80 to 86: Cha1r Federal Rules
of Civil Procedure Committee, American College of Trial Lawyers.
We endorse the 12-person jury "if for no other reason thaq for, the
representativeness factor, just get a better cross- section.”

J.. Richard Caldwell..Jr., Esq., January 26: Favors the proposal.
‘Magistrate Judges try civil cases in M.D. Fla, They can use an empty
courtroom with:a 12-member.jury bex, or add a few chairs to their
own courtrooms "They work perfectly well w1th a twelve-member
jury.” t b

John A. Chandler Es . Janu 26 »Tr 93 to 100 The rationale in the
Adv1sory Commlttee Npte supportstthe proposal 'to provide more
;d1vers1ty and to, avo1d the odd verdict. * * * You get.more aben'ant
decisions with six-person: juries;*:.*, ,‘I,thmk pred1ctab111ty helps

lawyers and helps clients; assess; ases " There are anecdotes

suggesting that. plamtl s:?‘jlawyers tend to choose the 6-person ]ury
state court in Fulton copnt i :;r ;

ha ome of my u brethren

ERRIN

have amuch more thorough iew of t | ‘
HonorablemHa denW ad, February 9; All but 2 of%thejudges of

fair verdicts retumed by smaller JuﬁES A poll 'of the 5th C1rcu1t

D

{,«
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District Judges Association got 73 responses from 94 members. 63
oppose the proposal, while 10 support it. Again, the feeling is that
the proposal increases costs without real benefit.

Honorable. Virginia M. Morgan, February 9: Tr 43 to 49. President,
Federal Magistrate Judges Association. There are concerns about
COSts. ‘
Honorable. John F. Keenan, February 9: Tr 56 to 64: For all the
judges, S.D.N.Y. "There is no data or reliable information to support
the concept that 12-member juries achieve better results than 6, 8 or
10-person juries." We use 8-member juries; to do that, we have a
venire panel of 22. If we go to 12-member juries, the panel must
increase to 33 to offset increased losses. "This would increase our
annual expenses for jurors by 50 percent on the civil side, an
expenditure which we view as totally unnecessary.” In New York we
have great diversity, and our jury panels reflect that diversity now.
The value of jurors as emissaries for the judicial system is well served
by smaller juries.

Honorable. John M. Roper, February 9: Tr. 64 to 80: Appearing for
the Economy Subcommittee, Budget Committee of the Judicial
Conference. This testimony is directed only to cost implications, not
to the wisdom of the proposal as a matter of procedure. (The chair of
the Budget Committee has vigorously supported a return to 12-person
juries as a matter of policy.) The cost of returning to 12-person juries
could go as high as $12,000,000. The more jurors you select, the
greater the pooi, the greater the number of challenges for cause, the
greater the number of people who simply do not show up, the greater
the need to send marshals out to round up people, and so on. There
are also courtroom costs, both with respect to retrofitting existing
magistrate judge courtrooms with larger jury boxes and with respect
to new court construction plans that contemplated shared use of
courtrooms in ways that permit construction of some courtrooms for
smaller juries, and others for 12-person juries. Although parties can

Rules App. E-29
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be told that they can have a magistrate-judge trial only if they consent
to a smaller jury, this may reduce the frequency of consents to
magistrate-judge trials. Some defense firms believe there is a greater
prospect of a hung jury with 12, and are wﬂhng to pay for it, whether
or not the perception is accurate.

Al Cortese, Esq.. February 9: Tr 98 to 109: The Natlonal Chamber
Litigation Center supports the proposal. -

)
~

)
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Agenda F-18 (Appendix F)
Rules
September 1996

TO: Hon. Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
and Procedure

FROM: Hon. D. Lowell Jensen, Chair
Advisory Committee on Federal Rules of Criminal
Procedure

SUBJECT Report on Proposed and Pending Rules of Criminal
Procedure

DATE: May 7, 1996

L INTRODUCTION.

At its meeting April 29, 1996, the Advisory Committee on the Rules of Criminal
Procedure acted upon proposed or pending amendments to Rules of Criminal Procedure
5.1, 16, 26.2, 31, 33, 35, and 43. The Committee decided not to take any further action
on a proposed amendment to Rule 24(a), which would have provided for attorney-
conducted voir dire.

* %k %k %k *k

IO. ACTIONITEMS

* % %k %k %k

B. Rule 16. Discovery and Inspection; Disclosure of Expert’s Testimony.

At its July 1995 meeting, the Standing Committee approved for transmittal to the
Judicial Conference two key amendments to Rule 16. The first amendment would have
required the government to provide the names of its witnesses to be called at trial seven
days before the trial. The second, would have required the parties to disclose summaries
of expert testimony offered on the issue of the defendant’s mental condition. The
amendment requiring pretrial disclosure of names and government witnesses was the
subject of pro and con discussion and was ultimately rejected by the Judicial Conference.
Although there was no controversy and no discussion concerning the expert testimony
amendment, it was rejected at the same time by the Judicial Conference.

At its January 1996 meeting, in light of this history, the Standing Committee
asked whether the Advisory Committee wished to reconsider the amendment governing
expert testimony and during its April 1996 meeting, the Advisory Committee did
reconsider this proposal and voted to resubmit it to the Standing Committee.

Rules App. F-1
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Recommendation: The Advisory Committee recommends that the
amendments to Rule 16 regarding expert testimony be resubmitted to the
Judicial Conference without further public comment.

* ¥ ¥ k% %
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 16. Discovery and Inspection’

bt

(a) GOVERNMENTAL DISCLOSURE OF EVIDENCE.

2 (1) Information Subject to Disclosure.
3 % %k %k %k %k

4 (E) EXPERT WITNESSES. At the defendant's
5 request, the government shall disclose to the
6 defendant a written summary of testimony that the
7 - government intends to use under Rules 702, 703, or
C': 8 705 of the Federal Rules of Evidence during its case-
‘  9 inchief at trial. I the government requests
10 ﬂ discovery under subdivision (b)(1)(C)(ii) of this rule
11 and the defendant complies, the government shall, at
12 the defendant’s request, disclose to the defendant a
| 13 written summary of testimony the government

14 intends to use under Rules 702, 703, or 705 as

. ' New matter is underlined and matter to be omitted is lined through.
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evidence at trial on the issue of the defendant's

mental condition. Fhis—The summary provided

under this subdivision sha11 must describe the

witnesses' opinions, the bases and the reasons for

those _opinions therefor, and the witnesses'

qualifications.

(2) Information Not Subject to Disclosure. Except
as provided in paragraphs (A), (B), (D), and (E) of
subdivision (a)(1), this rule does not authorize the
discovery or inspection of reports, memoranda, or other
internal government documents made by the attorney for
the government or any qther government agent agentstn

. +th—the—; L ion—of
investigating or prosecuting the case. Nor does the rule

authorize the discovery or inspection of statements made

o
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by government witnesses or prospective  government

witnesses except as provided in 18 U.S.C. § 3500.

* ¥k %k 3k k

(b) THE DEFENDANT'S DISCLOSURE OF EVIDENCE.

(1) Information Subject to Disclosure.

* k %k %k ¥k

(C) EXPERT WITNESSES. Under the following

circumstances, the defendant shall, at the

government's request, disclose to the government a
written summary of testimony that the defendant

intends to use under Rules 702, 703, or 705 of the

Federal Rules of Evidence as evidence at trial: (i) if

¥ the defendant requests disclosure under

subdivision (a)(1)(E) of this rule and the

government complies, or (ii) if the defendant has

given notice under Rule 12.2(b) of an intent to

Rules App. F-5
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46 present expert testimony on the defendant's mental
47 condition. the—defendant—at—the—government's
48 request;must-disctose-to-the-government-a-written
49 stmmaryﬁf-ﬁcsumnﬁhc-dcfmdam-mteﬂds-tﬁ'ﬂsc
50 underRules762;703-and-705-of the FederalRules
51 of-Evidence-as—evidence—at-trial: This summary
52 must shall describe the witnesses’ opinions of-the
53 witnesses, the bases and reasons for those opinions
54 therefor, and the witnesses' qualifications.

55 * %k % ¥k %k

COMMITTEE NOTE

Rules App. F-6

Subdivision (a)(1)(E). Under Rule 16(a)(1)(E), as amended in
1993, the defense is entitled to disclosure of certain information about
expert witnesses which the government intends to call during the trial.
And if the government provides that information, it is entitled to
reciprocal discovery under (b)(1)(C). This amendment is a parallel
reciprocal disclosure provision which is triggered by a government
request for information concerning defense expert witnesses as to the

o

)
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defendant’s mental condition, which is provided for in an amendment

to (b)(1)(C), infra.

Subdivision (b)(1)(C). Amendments in 1993 to Rule 16
included provisions for pretrial disclosure of information, including
names and expected testimony of both defense and government
expert witnesses. Those disclosures are triggered by defense requests
for the information. If the defense makes such requests and the
government complies, the government is entitled to similar,

~reciprocal discovery. The amendment to Rule 16(b)(1)(C) provides

that if the defendant has notified the government under Rule 12.2 of

* ‘an intent to rely on expert testimony to show the defendant’s mental
‘condition, the government may request the defense to disclose

information about its expert witnesses. Although Rule 12.2 insures
that the government will not be surprised by the nature of the defense
or that the defense intends to call an expert witness, that rule makes
no provision for discovery of the 1dent1ty, the expected testimony, or
the qual1ﬁcat10ns of the expert witness. The amendment provides the
government with the limited right to respond to the notice pr0v1ded
under Rule 12.2 by requesting more specific information about the
expert. If the government requests the specified information, and the
defense complies, the defense is entitled to remprocal dlscovery under
an amendment to subdlvmon (a)(I)(E) supra. '

Rules App. F-7




TO: Hon. Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice and Procedure

FROM: Hon. D. Lowell Jensen, Chair
Advisory Committee on Federal Rules of Criminal Procedure

SUBJECT: GAP REPORT: Explanation of Changes Made Subsequent to the
- Circulation for Public Comment of Rules 16 and 32.

DATE: May 23, 1995

At its June 1994 meeting the Standing Commitiee approved the circulation for public
comment of proposed amendments to Rules 16 and 32.

Both rules were published in September 1994, with a deadline of February 28, 1995
for any comments. At a hearing on January 27, 1995 representatives of the Committee
heard the tcsumony of several witnesses regarding the amendments to Rule 16. At its
meeting in Waslungton, D.C. on April 10, 1995, the Advisory Committee considered the
writtent submissions of members of the public as well as the testimony of the witnesses.

Summaries of the any comments on each Rule, the Rules, and the accompanying
Committee Notes are attached.

The Adv:sory Committee’s actions on the amendments subsequcnt to the circulation
for public comment are as follows:

1. Rule l6(a)‘(l)(E) & (i))(l)(C). Disclosure of Expert Witnesses.
The Committee made only minor stylistic cha.nges to the proposed amendments to

Rule 16(a)(1)(‘E.) and 16(b)X1XC). Very few comments were received on these particular
provisions in Rule 16.

* % % % %
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Advisory Committee on Criminal Rules . 12
GAP REPORT

Rules 16 and 32
C;:’ May 1995

ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENTS TO RULE 16

* % * % %

II. LIST OF COMMENTATORS: Rule 16

CR-01 Graham C. Mullen, Federal District Judge, Charlotte, N.C,, 9-19-94.

CR-02 Robert L. Jones, III, Arkansas Bar Assoc., Fort Smith, Ark.,
10-7-94.

CR-03 Prentice H. Marshall, Federal District Judge, Chicago, IL., 9-30-94.

:suww

* * % % *

CR-10 John Witt, City of San Diego, CA., 1-6-95

CR-11 ‘Akron Bar Assoc. (Jane Bell), Akron, OH., 1-27-95

* * & % *

C:

Rules App. F-9




Advisory Committee on Criminal Rules 14
GAP REPORT

Rules 16 and 32

May 1995

* * %k % %

IV. COMMENTS: Rule 16

Hon. Graham C. Mullen (CR-01)
Federal District Judge, Western District of North Carolina

Charlotte, N.C.
Sept. 19, 1994

Judge Mullen believes the proposed new Rule 16 is long overdue.

-k k k k%

Robert L. Jones, ITI (CR-02)
President, Arkansas Bar Association
Fort Smith, Ark.

Oct. 7, 1994 C\

M. Jones, commenting on behalf of the Arkansas Bar Association, agrees with the
proposed changes to Rule 16 of the Federal Rules of Criminal Procedure.

Hon. Prentice H. Marshall (CR-03)

Federal District Judge, Northern District of Illinois
Chicago, IL.

Sept. 30, 1994

Judge Marshall urges the Committee to adopt the language of Rule 26(a)(2) of the
Rules of Civil Procedure in the proposed amendment to Criminal Rule 16 relating to
anticipated expert testimony.

* % % %x %
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Advisory Committee on Criminal Rules 18
GAP REPORT

Rules 16 and 32

May 1995

* % % % %

John Witt (CR-10)
City of San Diego
San Diego, CA
Jan 6, 1995

Mr. Witt thanks the Committee for an opportunity to provide input on the proposed
amendments and notes that his counsel have informed him that nothing the amendments will
have enough impact to justify any comments.

Ms Jane Bell (CR-11)
Akron Bar Assoc.
Akron, Ohio

Jan. 27, 1995

The Akron Bar Assoc. supports the proposed amendments to Rule 16.... It also
supports the provisions for discovery concerning experts.

* * & % *
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Agenda F-18 (Appendix G)
Rules
September 1996

To: Honorable Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice and Procedure

From: Ralph K. Winter, Jr., Chair

Advisory Committee on Federal Rules of Evidence
Date: May 15, 1996
Re: | Report of the Advisory Committee on Evidence Rules
Introduction

The Advisory Committee on Evidence Rules met on April 22, 1996, in Washington, D.C.
The Committee considered public comments regarding the proposed amendments to the Evidence
Rules that were published in September 1995. After deferring action on a proposed amendment
to Rule 103(e) and making several changes to other proposed amendments, the Committee
approved the amendments discussed below for presentation to the Standing Committee for final
approval. ‘

Rule 103(e). Although a majority of the Committee agreed that a uniform default rule
ought to be codified as to whether a pretrial objection to, or a proffer of, evidence must be
renewed at trial, neither the rule that was published for comment nor the alternative formulation
commanded a majority. Comments received in connection with the proposed amendment were
unanimously in favor of a rule, but split on the proper formulation. Nine comments supported the
published rule while eleven supported the reverse formulation.

1. Action Items

A. Proposed Amendments to Evidence Rules 407, 801(d)(2), 803(24), 804(b)(5).
804(b)(6), 806, and 807 Submiitted for Approval by the Standing Committee

and Transmittal to the Judicial Conference.

These proposed amendments were published for comment by the bench and bar in
September 1995. Letters were received from thirty-nine commentators. (Two of
the comments are identical but were submitted by different members of the
Federal Magistrate Judges Association.) The following letters contain only

general statements regarding published rules submitted for Standing Committee
approval: ‘

Rules App. G-1
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(1) Leon Karelitz, Esq. of Raton, N.M., in a letter dated November 7,
1995, "supported the Advisory Committee's proposed amendments” and also ‘
"commend[ed] that Committee's reasoning and decision not to amend the rules C
listed on pp. 160-161." -

(2) Senior Judge Prentice H. Marshall of the Northern District of Illinois,
approves of the proposed amendments and the Advisory Committee's tentative
decision not to propose amendments to.the listed rules.

(3) 1. Houston Gordon, Esq., Covington, Tenn., supports the changes in
Rules 407 and 801(d)(2). :

(4) Magistrate Judge Virginia M. Morgan, on behalf of the Federal
Magistrate Judges Association, in a letter dated January 23, 1996, supports the
proposed changes.

(5) Carolyn B. Witherspoon, Esq., on behalf of the Arkansas Bar
Association, in a letter dated January 31, 1996, wrote that the Committee had no
objection to the proposed changes to Rules 801, 803, 804, new Rule 807, and Rule
804(b)(6) and 806, and pointed out that the proposed change to Rule 407 would
change the law in the Eighth Circuit.

" (6) James A. Strain, Esq., on behalf of The Seventh Circuit Bar
Association, characterized the proposed amendments as "appropriate.”

)

(7) Harriet L. Tumney, Esq., on behalf of the State Bar of Arizona, in a
letter dated February 27, 1996, writes that the State Bar "supports the proposed
amendments to Rules 801, 803, 804, 806, and 807."

(8) Kent S. Hofmeister, Esq., on behalf of the Federal Bar Association, in
a letter dated February 29, 1996, endorses the proposed amendments.

(9) Donald R. Dunner, Esq., on behalf of the American Bar Association
Section of Intellectual Property Law, in a letter dated March 1, 1990, writes that
“this committee has no substantive comment" on the amendments proposed for
Rules 407, 801(d)(2) or 804(b)(6). With regard to amendments to the latter two
rules, the letter further states that the committee "finds the amendments to be
reasonable."

(10) Nanci L. Clarence, Esq., on behalf of the Executive Committee of the
Litigation Section of the State Bar of California, in a letter dated February 28,
1996, writes that the Section takes "no position” on the proposed amendments.

Judge Ralph K. Winter, Chair, presided over a public hearing in New York on
January 18, 1996, which was also attended by the Hon. Jerry E. Smith and



C

Gregory P. Joseph, members of the Evidence Committee and Professor Margaret
A. Berger, the Reporter. At the hearing, the Committee heard from Professor
Richard D. Friedman of the Michigan Law School and Thais L. Richardson, a
student at the American University Law School.

Bryan Gamner, consultant on style, suggested certain stylistic improvements
that were incorporated into the rules that were published for comment. The
Advisory Committee voted, however, at its April, 1996 meeting to defer all
restylization efforts. Consequently, any changes that had been made in the rules
solely for stylistic reasons have been eliminated.

1. Synopsis of Proposed Amendments

(a) Rule 407 is amended to ex‘tiend‘tﬁ‘e eXclusionary principle of the rule to
product liability actions, and to clarify that the rule applies only to measures taken

" after an injury or harm caused by an event.

(b) Rule 801(d)(2) is amended to provide that a court shall consider the

_contents of the statement seeking admission when determining whether the
" proponent has established the preliminary facts that make a statement admissible

as an authorized or vicarious admission or a coconspirator's statement. With
regard to a coconspirator's statement this amendment codifies the holding in
Bourjaily v. United States, 483 U.S. 171 (1987). The amendment also resolves an
issue on which the Supreme Court had reserved decision by providing that the
contents of the statement do not alone suffice to establish the preliminary facts.

(c) Rule 804(b)(6) is added to provide that a party forfeits the right to
object on hearsay grounds to the admission of a statement made by a declarant
whose unavailability as a witness was procured by the party's wrongdoing or

“acquiescence therein. This rule codifies a principle that has been recognized by
" every circuit that has addressed the issue, although the tests for finding waiver and

the applicable standard of proof have not been uniform. The proposed rule
adheres to the usual Rule 104(a) preponderance of the evidence standard for
preliminary questions. The rule would apply in civil as well as criminal cases and
would apply to wrongdoing by the government.

(d) The contents of Rules 803(24) and 804(b)(5) have been combined and
transferred to a new Rule 807. Consequently, there will now be only one residual
hearsay exception instead of two. This change was made to facilitate future
additions to Rules 803 and 804. No change in meaning is intended.

(e) Rule 806 is amended to eliminate a comma that mistakenly appears in
the current rule.

Rules App. G-3




PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF EVIDENCE" .

Rule 407. Subsequent Remedial Measures

When, after an injury or harm allegedly caused by an

gvent, measures are taken which that, if taken previously,

would have made the event injury or harm less likely to occur,

evidence of the subsequent measures is not admissible to

prove negligence, m' culpable conduct, a defect in a product,

a defect in a product's design. or a need for a warning or

instruction imeonnection-with-the-event. |

’ % %k %k * %
COMMITTEE NOTE

The amendment to Rule 407 makes two changes in the rule.
First, the words "an injury or harm allegedly caused by" were added
to clarify that the rule applies only to changes made after the
occurrence that produced the damages giving rise to the action.

Evidence of measures taken by the defendant prior to the "event"
causing "injury or harm" do not fall within the exclusionary scope of

* New matter is underlined; matter to be omitted is lined through.
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Rule 407 even if they occurred after the manufacture or design of the
product. See Chase v. General Motors Corp., 856 F.2d 17, 21-22 (4th
Cir. 1988). "

Second, Rule 407 has been amended to provide that evidence
of subsequent remedial measures may niot be used to prove "a defect
in a product or its design, or that a warning or instruction should have
accompanied a product.” This amendment adopts the view: of a

' ‘majority of the circuits that have interpreted Rule 407 to apply to

products liability actions. See Raymond v. Raymond Corp., 938 F.2d
1518, 1522 (1st Cir. 1991); Inre] oint Eastern District and Southern

District Asbestos ngatlon VA Armstrong World Industries, Inc., 995
F.2d 343 (2d Cir. 1993); Cann v. Ford Motor Co., 658 F.2d 54, 60
(2d Cir. 1981), cert. denied, 456.U.S. 960 (1982); Kelly v. Crown
Equipment Co., 970 F2‘d 1273, 1275 (3d Cir. 1992); Wemer v.
Upijohn.Inc., 628 F.2d 848 (4th Cir. 1980), cert. denied, 449 U.S.
1080 (1981); Grenada Steel Industries ‘Inc v. Alabama Oxygen Co.
Inc., 695 F.2d 883 (5th Cir. 1983); Bauman V. Volkswagenwerk

‘-Aktlengeselfschaft 621 F.2d 230 232 (6th Cir. 1980); Flaminio'v.

Honda Motor Comgany, Ltd., 733 F, 2d 463, 469 (7th Cir. 1984);
Gauthxer A2 AMF Inc 788 F 2d 634 636 37 (9th Cir. 1986)

Although th1s amendment adopts a uniform federal rule, it
should be noted that evidence of subsequent remedial measures may
be admissible pursuant to the second sentence of Rule 407. Evidence
of subsequent measures that is not barred by Rule 407 may still be

“subject to exclusion on Rule 403 grounds when the dangers of
- prejudice or confusion substantlally outwelgh the probative value of

the evidence.
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Public Comments on Rule 407.

(1)  Judge Martin L.C. Feldman of the Eastern District of
Louisiana, in his letter of November 6, 1995, expressed concern that
the impeachment exceptlon to Rule 407 might be applied too broadly.

2) Frank E Tolbert of . Mﬂler ‘Tolbert, Muehlhausen,
Muehlhausen & Groff, P.C., Logansport, Ind., in a letter dated
November 1, 1995, agreed that Rule 407 should be extended to
product liability actions as to changes made after the occurrence that
produced the 1nJury

3) chhard C Watters, Esq of Mrles Sears ‘& Eanni,
Fresno, CA, in a, letter dated November 9, 1995, supported the
proposed amendment T S

‘ (4@ Joseph D Jamrl, Esq oﬁ J amrl & Kohus Houston,
Tex., in ataletter datediNc vember‘ 6, 1995, Mrote that “the rule should,
if .anything, be: amundedﬂ to permzpproof of subsequent remedral
measures in products habrhty cases." . :

S ‘” i " ' 3]
(5) Professor Mrchael H Hoffhelmer Umversrty of
Mississippi Law Center in aletter dated December 1, 1995, objected
to a stylistic change that substltuted a that" fora "Wh]Ch "

(6) Brent W ,Coon Esq N ,of {Provost, ,Umphrey,
Beaumont, Tex.; in a letter dated November 27,. ,‘1995 recommended
amending the rule | to specrﬁcallyt exclude claims grounded in
products habrhty as opposed to expressly including such claims. The
public would be: much better served.”

®
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@ John A K. Grunert, Esq., of Campbell & Associates,
Boston, MA., in a letter dated January 4, 1996, urges reconsideration
of some of the proposed changes. He suggests that "the rule should
apply only to remedial measures taken after the alleged tortfeasor
knew or should have known of the mJury or harm." As drafted, he
fears the rule will produce "the same uricertairity and factual difficulty
that the so-called 'discovery rule' and 'successive harms' rule have
created with respect to statute of limitations defenses." He proposes
eliminating the words relating to "injury or harm" entirely as not
needed due to judicial decisions, or if there is a need for clarification
substituting instead: "When, after the first occurrence of injury or
harm for which damages or other forms of relief are sought in the
litigation," etc. He also suggests adding "a breach of warranty" in
order to fully accomplish the Committee's purpose and deleting "a
defect in a product’s design" as "a redundant source of possible
confusion.” Fmally, he see no need to change the second sentence of
the rule : L

‘) Judge Edward R. Becker of the Third Circuit, in a
letter dated January 17, 1996, "commend[s] the Committee for this
proposal.”

® Robert F. Wise, Jr., Esq., on behalf of the Federal
Procedure Committee of the New York State Bar Association, in a

letter dated February 28, 1996, writes that "the proposed amendments

appear to codify the ex1st1ng ‘case law and we support their
adoptlon ‘ ‘

(10) Hugh F. Young, Jr., on behalf of the Product Liability

'Advisory Council (PLAC), in a letter dated February 29, 1996,
‘comments extensively on the proposed amendments. He writes that

PLAC "is a non-profit association whose corporate members include

Rules App. G-7
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more than 110 major product manufacturers along with more than
300 attorneys in private practice who represent those manufacturers
at trial and on appeal in cases involving products liability." PLAC
supports the change extending Rule 407 to all product liability
actions, but urges the Committee to revise the rule "to make clear
that, in product liability cases, it applies not only to changes made in
a product line after an accident occurs but also to any product line
changes made after ithe sale of the product involved in the case.”

- PLAC argues that the, change is mneeded in order to encourage

‘manufacturers to make changes that will ayoid addmonal accidents.

(1 1) Tha1s L. Rlchardson a student at American Un1vers1ty
Law School submitted a gomment that w111 be published in volume
45 of The Amencan University Law Review. The Comment approves
of extending the rule' 0. jproducts habﬂlty actlons but objects that
limiting the rule to; easﬁres taken, after the event giving rise to the
lawsuit is "1ncons1stent W1th both public policy and substantlve
products liability law."” Ms. Richardson, testified to the same. effect at

the pubhc hearmg on J anuary 18 1996.

(12) Wllham B Poff Esq on behalf of the National
Association of Railroad Trial Counsel, in a letter dated March 1,
1996, approves the ,cha.nges V : :

(13) Professor David P. Leonard of Loyola Law School,
Los Angeles, CA, in a letter dated March 1, 1996, finds that the
Committee's clanﬁcatlon of the meaning of "after an event” is "ill-
advised." "[T]he goal of promoting safety would be thwarted by
admitting evidence of subsequent remedial measure taken before the
accident in question had occurred." - Accordingly he recommends
applying “the exclusionary principle to all cases in which admission
might materially affect the decision whether to repair, regardless of

™)
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whether the measure was taken before or after the accident in
question. While a rule requiring the judge to make such a factual
finding would not be perfect, it would reach results more in
accordance with the rule's purpose in a greater number of cases than
would the current proposal.”

(14) Pamela Anagnos Liapakis, on behalf of the
Association of Trial Lawyers of America (ATLA), in a letter dated
March 1, 1996, opposed the revision principally on the grounds that
disagreements among circuits ought to be resolved by the Supreme
Court, and that excluding evidence of subsequent measures is a bad
rule for products liability cases as no empirical evidence exists that
anybody has ever made a safety-related change because of the rule.
She states that subsequent repair evidence is often the only evidence
available to a plaintiff to prove feasibility since other evidence resides
in defendants' file cabinets. She also states that the amended rule is
outcome-determinative because it would make plaintiffs susceptible

'to summary judgment motions long before a litigation would reach

the stage where feasibility might be;controverted so that the exception
in the second sentence of Rule 407 would apply.

GAP_ Report on Rule 407. The words "injury or harm" were
substituted for the word "event" in line 4. The stylization changes in
the second sentence of the rule were eliminated. The words "causing
'injury or harm™ were added to the Committee Note.

Rules App. G-9
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Rule 801. Definitions

(d)

* %k %k ¥ ¥

Statements which are not hearsay. A

statement is not hearsay if —

% %k ¥ X

2) Admission . by party-opponent. The
statement is offered agaiﬂst a party and is (A)
the party's own statement, in either an
individual or a representative capacity or (B)
a statement of wﬁi&h the party has manifested
an adoption or :belief in its truth, or (C) a
statement by a pefson authoﬁzed by the party
to make a stawmﬁnt concerning the subject, or
(D) a statement by the party’s agent or servant
concerning a matter within the scope of the

agency or employment, made during the

®
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existence of the relationship, or (E) a
statement by a coconspirator of a party during
the course and in furtherance of the

conspiracy. The contents of the statement

shall be considered but are not alone sufficient

to_establish the declarant's authority under

subdivision (C), the agency or employment

relationship _and__scope thereof under

subdivjsidn (D). or the existence of the

conspiracy and the participation therein of the
declarant and the party 'against whom the
statement is offered under subdivision (E).

t

COMMITTEE NOTE

Rule 801(d)(2) has been amended in order to respond to three
issues raised by Bourjaily v. United States, 483 U.S. 171 (1987).
~ First, the amendment codifies the holding in Bourjaily by stating
‘expressly that a court shall consider the contents of a coconspirator's
statement in determining "the existence of the conspiracy and the

Rules App. G-11
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participation therein of the declarant and the party against whom the
statement is offered." According to Bourjaily, Rule 104(a) requires
these preliminary questions to be established by a preponderance of
the evidence.

Second, the amendment resolves an issue on which the Court
had reserved decision. It provides that the contents of the declarant’s
statement do not alone suffice to establish a conspiracy in which the
declarant and the defendant participated. The court must consider in
addition the circumstances surrounding the statement, such as the
identity of the speaker, the context in which the statement was made,
or evidence corroborating the contents of the statement in making its
determination as to each preliminary question. This amendment is in
accordance with existing practice. Every court of appeals that has
resolved this issue requires some evidence in addition to the contents
of the statement. See. e.g., United States v. Beckham, 968 F.2d 47, 51
(D.C.Cir. 1992); United States v. Segulved 15F.3d 1161, 1181-82
(1st Cir. 1993), cert. denied, 114 S. Ct. 2714 (1994) United States v.
Daly, 842 F.2d 1380, 1386 (2d Cir.), cert. denied, 488 U.S. 821
(1988); United Statesv Clark, 18 F.3d 1337, 1341-42 (6th Cir.), cert.
denied, 115 S. Ct 152 (1994) United States v. Zambrana, 841 F.2d
1320, 1344-45 (7th‘ Cir. 1988) Umted States v. Silverman, 861 F.2d
571, 577 (9th Cixi \»1988) United States V. Gordon, 844 F.2d 1397,
1402 (9th Cir. 1988) Umted States v. Hernandez 829 F.2d 988, 993
(10th Cir. 1987), cert. demed 485 U S. 1013 (1988) United States v.
Byrom, 910 F.2d 725,736 ‘(l 1th Cir. 1990).

Third, the amendment extends the reasoning of Bourjaily to
statements offered under subdivisions (C) and (D) of Rule 801(d)(2).
In Bourjaily, the Court rejected treating foundational facts pursuant
to the law of agency in favor of an evidentiary approach governed by
Rule 104(a). The Advisory Committee believes it appropriate to treat

)
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analogously preliminary questions relating to the declarant's authority
under subdivision (C), and the agency or employment relationship
and scope thereof under subdivision (D).

Public Comments on Rule 801.

(1) . Judge Edward R. Becker of the Third Circuit, in a
letter dated January 17, 1996, finds the proposed rule an improvement
over the current state of the law, but urges the Committee to restore
the old gvidence aliunde principle that predated the Bourjaily opinion.
Judge Becker notes that Bourjaily was an exercise in the
jurisprudence of "plain meaning" rather than a "jurisprudential
declaration" about the law of evidence by the Supreme Court; that he

knows of no evidence that the drafters of the rules intended to-abolish

the independent evidence requirement; and that coconspirators’
statements are suspect in terms of trustworthiness so that
bootstrapping is "particularly dangerous.”" Abandonment of the
mdependent evidence = requirement eliminates one of the few

' safeguards of rehablhty

2 ~13 o Damel E. Monhat, on behalf of the Kansas Association

-of Criminal Defense Lawyers, in a letter dated Jahuary 22, 1996,

opposes allowing the contents of a hearsay statement to be used in
determining the admissibility of a hearsay statement, but "absolutely
support[s] that part of the amendment which clarifies that the contents
of the hearsay statement are not alone sufﬁment to establish the
existence of a consplracy ‘ : :

(3) Paul W. Mollica, on behalf of the Chicago Council of
Lawyers, in a letter dated February 7, 1996, urges additional study
before the rule is extended to civil cases. He argues that the per se
rule established by the proposal requiring corroboration before a

Rules App. G-13
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statement is admitted into evidence "could unreasonably deprive a
party of important evidence, especially where the party opposing
admission of the statement proffers no evidence to rebut it."

4 Robert F. Wise, Jr., on behalf of the Commercial and
Federal Litigation Section of the New York State Bar Association, in
a letter dated February 28, 1996, characterizes the proposed
amendment as "a net gain for those resisting admission of co-
conspirator statements," although he notes that some, particularly
criminal defense lawyers will question whether "some independent
evidence" is sufficient protection. He also observes that the "quality
of the independent evidence required has not been defined." Treating
authorized and vicarious admissions comlstently with coconspirators'
statements makes sense as all rest on an agency theory: On balance he
terms the proposed: amendment an- 1mpr0vernent that helps to clarify
the law. Con : \

' (5)  Professor James J. Duane of Regent University Law
School, in a letter. dated February 29, 1996, submitted lengthy
comments that he hopes to have published. He objects to the
proposed amendment as codifying pure dictum, predicts that the
amendment will have no impact on any cases; and "if adopted, will
instantly become the most frivolous and tnv1a1 of all the Federal
Rules of Evidence." He suggests that. something should have been
done about the . quantlty or. quality of theiadditional independent
evidence, the source of the mdependent evidence, and the need for
each of the three requlred findings to be- supported by independent
evidence. He also proposed substltutmg "conspirator” for

"coconspirator,” and rewriting the rul¢ to substitute "conspirator of
the party" for "consplrator of a party" bccausc the provision's plain-
meaning is that a statement may be offered agamst any defendant in
a multi-party cnmmal case (even one who was not,amember of the

®
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‘conspiracy), if it was made by someone who was in a consp1racy with

at least one of the other defendants.

(6)  William J. Genego and Peter Goldberger as Co-Chairs
of the National Association of Criminal Defense Lawyers' Committee
on Rules of Procedure (NACDL), in a letter dated February 29, 1996,
write that NACDL would prefer to reject Bourjaily and does not
support the extension of that holding to other agents' statements,
particularly in criminal cases. But if these suggestions are rejected,
NACDL states that "we certainly support the creation of a specific
rule of insufficiency for bootstrapped offers of co-conspirator

statements.” NACDL points out that concerns about the reliability of

coconspirator statements have been exacerbated by the Sentencing
Guidelines' harsh penalties and incentives for cooperation. NACDL
also states that the extension of the bootstrappmg rule to other forms
of admissions makes matters worse in "white collar crime" cases

-.arising in a business setting. |

no (7) Professor Myrna S. Raeder of Southwestern Law
School, in a letter dated March 1, 1996, objects to the proposed
amendment as "fall[ing] short of any meaningful assurance of
reliability. . . . Some type of additional reliability check is warranted,

whether by mdepcndent evidence or. . . by additional foundational
requirements." She enclosed a 1990 report prepared by the American
Bar Association: Criminal Justice Section's Commlttee on Rules of
Criminal Procedure and Evidence. :

®8) Professor Richard D. Friedman of the University of

 Michigan Law School testified at the public hearing held on January

18, 1996. He does not think the amendment should be adopted
because it is not needed and will increase confusion. "When we talk
about some evidence, I think it is very, very hard to put your ﬁngers
on what that means and I don't even think -- I don't really think it is
pos31ble In his view there almost always is other evidence, and in
cases in which there really was no conspiracy one should trust the
district trial courts to make the appropriate Judgment

Rules App. G-15
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GAP Report on Rule 801. The word "shall” was substituted for the
word "may" in line 26. The second sentence of the committee note
was changed accordingly.
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" Rule 803. . Hearsay Exceptions; Availability of

Declarant Immaterial

Ck ok ok ok ok

(24)  [Transferred to Rule 807] Otherexceptions—
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COMMITTEE NOTE

The contents of Rule 803(24) and Rule 804(b)(5) have been
combined and transferred to a new Rule 807. This was done to
facilitate additions to Rules 803 and 804. No change in meaning is
intended.

Public Comments on Rule 803.

)] Professor Bruce Comely French of Ohio Northern
University Law School, in a letter dated January 16, 1996, noted his
opposition to the residual provisions on principle. He also opposed
combining the exceptions, if they are to be retained, into the proposed
Rule 807. He believes that a designation system such as (24a) or (5a)
would aid historical research.

Rules App. G-17
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2) All other comments approved combining the two
residual exceptions into a new Rule 807.

3 Comments addressed to the substance of the residual
exception are discussed in connection with Rule 807.

GAP Report on Rule 803. The words "Transferred to Rule 807" were
substituted for "Abrogated.”

Rule 804. Hearsay Exceptions; Declarant Unavailable

1 * %k % % %

2 (b)  Hearsay exceptions.
3 % ¥ %k Xk k
4 5 [Transferred to Rule 807] Other-exceptions—
5 ; realt ” -
. ; . . ‘ harvi vt
g i ies-that-CAY4 s-offered
9 4 : it frct— Bt .
10 bati he-point forwhich-tisoffercd-t
11 cthcr—evrdtncc—whtch—thc—pmpcnem—can—pmcurc‘ 1 1

Rules App. G-18
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12 through—reasonable—efforts;—and—C)—the—generat
13 purposes-of-these-rules-and-the-interestsof justice-witt
14 ‘
15
16
17
18
19

' 20

-

‘ 21

22
23 (6) Forfeiture by wrongdoing. A statement
24 | offered against a party that haé engaged or acgﬁiesced
25 in wrongdoing that was iinte"n‘ded to. and did, procure

26 the unavailability of the declarant as a witness.

C
el
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COMMITTEE NOTE

Subdivision (b)(5). The contents of Rule 803(24) and Rule
804(b)(5) have been combined and transferred to a new Rule 807.
This was done to facilitate additions to Rules 803 and 804. No
change in meaning is intended.

Subdivision (b)(6). Rule 804(b)(6) has been added to provide
that a party forfeits the right to object on hearsay grounds to the
admission of a declarant's prior statement when the party's deliberate
wrongdoing or acquiescence therein procured the unavailability of the
declarant as a witness. This recognizes the need for a prophylactic
rule to deal with abhorrent behavior "which strikes at the heart of the
system of justice itself." United States v. Mastrangelo, 693 F.2d 269,
273 (2d Cir. 1982), cert. denied, 467 U.S. 1204 (1984). The
wrongdoing need not consist of a criminal act. The rule applies to all
parties, including the government. It applies to actions taken after the
event to prevent a witness from testifying.

Every circuit that has resolved the question has recognized the
principle of forfeiture by misconduct, although the tests for
determining whether there is a forfeiture have varied. See, e.g.,
United States v. Aguiar, 975 F.2d 45, 47 (2d Cir. 1992); United States
v. Potamitis, 739 F.2d 784, 789 (2d Cir.), cert. denied, 469 U.S. 918
(1984); Steele v. Taylor, 684 F.2d 1193, 1199 (6th Cir. 1982), cert.
denied, 460 U.S. 1053 (1983); United States v. Balano, 618 F.2d 624,
629 (10th Cir. 1979), cert. denied, 449 U.S. 840 (1980); United States
v, Carlson, 547 F.2d 1346, 1358-59 (8th Cir.), cert. denied, 431 U.S.
914 (1977). The foregoing cases apply a preponderance of the
evidence standard. Contra United States v. Thevis, 665 F.2d 616, 631
(5th Cir.) (clear and convincing standard), cert. denied, 459 U.S. 825
(1982). The usual Rule 104(a) preponderance of the evidence

D,
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standard has been adopted in light of the behavior the new Rule
804(b)(6) seeks to discourage.

Public Comments on Rule 804{!_)){ ). See Pubhc Comments on Rule
803.

Public Comments on Rule 804(b)(6).

(1) Robert F. Wise, Jr., Esq. on behalf of the Commercial and
Federal Litigation Section of the New York State Bar Association, in
a letter dated February 28, 1996, states that the proposed amendment
raises "two potential concerns." First, a higher clear and convincing
standard would be more appropriate than the preponderance of the

. evidence standard because a penalty -or punishment is at stake and

because the consequences of admission may be severe. He also

- believes that a higher standard may cut down on time consuming
- satellite litigation. Second, he finds that the words " 'wrongdomg and

‘acquiesced' are''somewhat nebulous and are likely to. engender
dispute.” He asks whether the rule would apply to'a corporatlon in

civil litigation that refused to produce ats employees in a forelgn

jurisdiction? Fmally, he ﬂnds no pressmg need for a rule since the
courts have been able to deal with these situations, and; fears that
more litigation and a more mechamcal approach may ensue if the
amendment is adopted.

(2) - William B. Poff, Esq. on behalf of the National
Association of Railroad Trial Counsel, in a letter dated March 1,

- 1996, comments that the word "acquiesce" is too vague and suggests

substituting "who has engaged, directly or indirectly, in wrongdoing."

(3) Professor Myrna‘ S. Raeder of Southwestern University
School of Law, on behalf of ten professors of evidence and

Rules App. G-21
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individuals interested in evidentiary policy, in a letter dated March 1,
1996, made a number of suggestions. "Forfeiture" should be
substituted for "waiver" because the concept of knowing waiver in
this context is a fiction. The rule should be rewritten so that it would
apply only when the defendant is aware that the victim is likely to be
a witness in a proceeding. If the defendant is accused of murdering an
individual, and there is no conmection to witness tampering; a
traditional hearsay exception should be requlred $0 as to ensure
trustworthy evidence and to discourage persons from manufacturing
inculpatory statements from victims in murder cases. Therefore the
words "obstruct justice”should be. added at line 34 after the words
"intended to" and the phrase;"in a pendmg proceedmg should..be
added after the word: "witness"/at line 36, The phrage ' acqulesced in
wrongdoing” is t00, broad a standard mere knowledge by the party
should not suffice. She suggests subsntutlng ngaged in or dlrected
wrongdoing” ati hnes 33-34, and;mnendmg .committee ,note. to
indicate ' that  the lexception ; W1 not ‘appl 1, 'unless a plausxble
possibility“ existed that had the ;‘a(?:cw ised opp sed the conduct it would
not have;occurred, "iShe also endoré : qp”” gtﬁltmg the more strmgent
“clear rand convi mg“ standardr nd adding , an advance notice
pfoviSvon becaude‘? e pr@posed rul‘ TSt IP “1 thei;res1dual rules.and
resentation is not

necessanly self-evxdent‘ I T R R :w

(4) William J. Genego and Peter Goldberger, Co-Chairs of
the National Association of Criminal Defense Lawyers' Committee
on Procedure, in-a letter dated February 29, 1996 write that "NACDL
strongly opposes the addition of proposed subparagraph (b)(6)." "A
rule necessarily allowing the ‘admissibility ..of . untrustworthy,
immaterial, inferior quality, and unjust evidende as a sanction for
supposed misconduct is strong medicine,, which. should be more
carefully formulated." Tt objects specifically that, the terminology
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("wrongdoing) is too vague; the preponderance standard of proof too
low; that a notice requirement is needed; and that "forfeiture" should

" be substituted for "waiver." NADCL further objects to "a party who"

instead of "a party that" which would more clearly be potentially

- applicable to the government. NADCL suggests that a more

appropriate remedy is to admit evidence of the wrongdoing as tending
to show "consciousness of guilt" by the defendant or “consciousness
of doubt" by the government, accompanied by an "adverse inference"
charge to the jury.

(5) Professor Richard D. Friedman of the University of
Michigan Law School, at the public hearing on January 18, 1996, and

" in his submitted statement voiced a number of concerns. He prefers

"forfeiture" to "waiver" and a "clear and convincing" standard. He
approves of the rationale behind "acquiescence” but wishes the
committee note to state that "knowledge of the conduct, and even
satisfaction concerning it, does not suffice unless there was at least a
plausible possibility that if the accused had opposed the conduct the

. person engaged:in it would not have done so." He suggested that

absence ought not to equal unavailabihty unless "the prosecution has

- been unable by reasonable means to secure ‘the attendance or

testimony of the declarant.” Professor Friedman would apply the rule
even when the conduct that rendered a potential witness unable to
testify is the same conduct with which the defendant is charged, as in

~ a child abuse case if the' defendant's conduct prevented the victim

from testifying fully. He would aJso: extend the rule to admit

. statements by declarants who were intimidated by the -défendant

before the particular crime with which 'défendant is now charged.

GAP Report on Rule 804(b)(5 1 The words "Transferred to Rule 807"

- were substituted for "Abrogated." ,

Rules App. G-23
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GAP Report on Rule 804(b)(6). The title of the rule was changed to
"Forfeiture by wrongdoing." The word "who" in line 33 was changed
'to "that" to indicate that the rule is potentially applicable against the
government. Two sentences were added to the first paragraph of the
committee note to clarify that the wrongdoing need not be criminal in
nature, and toindicate ‘the rule's potential applicability to. the
government. The word "forfelture" was substituted for "waiver" in the

note.
Rule 806. Attackmg and Supporting Crednblllty of
Declarant i

1 When a hearsay statemetlt ora statemetlt defined in
2 Rule 801(d)(2)— (C) D), or (E), has‘ been admitted in
3 evidence, the credlblhty of the declarant may be attacked, and
4 if attacked may be supported by any. ev1dence which would
5 be admissible for those purposes if declatant had testlﬂed as
6 a thness Ev1dence of a staterrtent er conduct by the
7 declarant at any ttme inconsistent wtth the declarant's hearsay
8 statement is not sub]ect to any reqmrement that the declarant
9 may have been afforded an opportutnty t(; deny or explain. If
10 the party agamst whom a hearsay statement has been admitted

Rules App. G-24
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11 calls the ‘declarant as a witness, the party is entitled to
12 examine the declarant on the statement as if under cross-
13 examination.
COMMITTEE NOTE

The amendment is technical. No substantive change is

intended.
Public Comments on Rule 806. No specific comments were received.

GAP Report. Restylization changes in the rule were eliminated.

Rule 807. OtherExceptions Residual Exception™

1 A statement not specifically covered by any-of-the
2 foregoingexceptions Rule 803 or 804 but having equivalent
3 circumstantial guarantees of trustworthiness, is not excluded

B 4 by the hearsay rule, if the court determines that (A) the

| ** Although Rule 807 is new, it consists of contents of former Rules 803(24) and 804(5).
For comparison purposes, the matter underlined and lined through is based on the two
former rules. :

Rules App. G-25
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statement. is offered as evidence of a material fact; (B) the
statement is more probative on the point for which it is
offered than any other evidence which the proponent can
procure through reasonable efforts; and (C) the general
purposes of these rules and the interests of justice will best be
served by‘ admission of the statement into evidence.
However, a statement may not be admitted under this
excéption ﬁnless the proponent of it makes known to the
adverse party sufficiently in advance of the trial or hearing to
provide the adverse party with a fair opportunity to prepare to
meet it, the proponent's intention to offer the statement and
the particulars of it, including the name and address of the
declarant.

COMMITTEE NOTE
The contents of Rule 803(24)h and‘ Rule 804(b)(5) have been
combined and transferred to a new Rule 807. This was done to

facilitate additions to Rules 803 and 804. No change in meaning is
intended.

)
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Public Comments on Rule 807.

(1) Judge Edward R. Becker of the Third Circuit, in a
letter dated January 17, 1996, applauded the combining of the
residual exceptions but thought the Committee should also redraft the
notice requirement "to unify the circuits and promote more
flexibility."

2) Professor Myrna S. Raeder, on behalf of ten evidence
professors and individuals interested in evidentiary policy, in a letter
dated March 1, 1996, argues that the residuals are being overused by
prosecutors. She urges a tightening of the rule in criminal cases. She
notes two additional reasons for revisiting the rule: 1. there is
confusion about different standards of trustworthiness for evidentiary
and confrontation clause purposes, and whether the evidentiary
standard should be the same in civil and criminal cases; 2. the
proposed forfeiture exception in Rule 804(b)(6) provides prosecutors
with new flexibility when unavailability was caused by the
defendant's wrongdoing; consequently the Committee should consider
tightening Rule 807 in typical criminal cases.

(3)  William J. Genego and Peter Goldberger, Co-Chairs
of the National Association of Criminal Defense Lawyers' Committee
on Procedure, in a letter dated February 29, 1996, propose a full study
of "the excessive invocation of these residual exceptions by the
courts." They suggest that the wording should be narrowed to make
it less easy to invoke the rule as a vehicle for admitting "near miss"”
hearsay evidence that does not satisfy traditional hearsay exceptions.

4) Professor Richard D. Friedman of the University of
Michigan Law School, in a statement submitted in connection with
his appearance at the January 18, 1996 public hearing, objected that

Rules App. G-27
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“to speak of the statement having 'circumstantial guarantees of
trustworthiness' that are 'equivalent' to those of the aggregate of
exceptions of Rules 803 and 804 is a meaningless standard."

GAP Report on Rule 807. Restylization changes‘ were eliminated.

Rules App. G-28
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PROPOSED SELECT NEW RULES OR RULES AMENDMENTS
GENERATING SUBSTANTIAL CONTROVERSY

The following summary outlines considerations underlying the recommendations
~ of the advisory committees and the Standing Committee as to certain new rules or
controversial rules amendments. A fuller explanation of the committees’ considerations
was submitted to the Judicial Conference and is forwarded together with this report.
Federal Rules of Civil Procedure
L Rule 48 (Court must initially empanel jury of 12)

A.  Brief Description of Changes

The proposed amendments would require the initial empaneling of a jury of
twelve persons in all civil cases, in the absence of stipulation by counsel to a lower
number. The jury may be reduced to fewer members if some are excused under

Ca\\ Rule 47(c). The proposed amendments would not alter the requirement of
o’ unanimity, nor require alternate jurors. Under the present rule, the court has the
discretion to seat a jury of not less than six and not more than twelve.

B. Arguments in Favor

1. More diverse juries: A twelve-person jury would significantly
increase the statistical probability of having a more diverse cross-
section of the community and would include more persons from
different occupational and economic backgrounds than a smaller
jury. In particular, a twelve-person jury would likely include more
racial, religious, and ethnic minority representation.

2. Greater recall of facts and arguments.

3.  Domination by a single aggressive juror less likely; jury less likely to
reach an aberrant decision.

Rules App. H-1
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4. Data relied on by the courts in the early 1970's when jury size was
originally reduced has been challenged by more recent studies.

C. Objectionsd

1. Change is unnecessary The present flexibility in the rule, which
allows, but does not require, a judge to seat a jury of less than twelve
persons, has been working well.

2. Cost: Incurring added costs to pay the expenses of additional
venire members and some structural renovation to jury boxes in
magistrate judge courtrooms would be unwise, especially in these
times of financial restraints.

3. The possibility of an increase in the number of "hung juries."

D.  Advisory Committee Consideration

The advisory committee unanimously voted to recommend that the
proposed amendments to Rule 48 be submitted for approval. The advisory
committee reviewed the considerable body of literature on jury size, particularly
empirical studies, which overwhelmingly favored a return to twelve-person juries.
(A survey of the relevant articles is contained in an October 12, 1994
memorandum from the advisory committee’s chairman. It is set out as Appendix B
to the Conference materials on rules.)

The advisory committee found that the expected cost increase, although not
insignificant — roughly $10 million per year — would be less than 13% of the
funds allocated to pay for j jurors’ expenses and only one-third of one percent of the
judiciary’s overall $3 billion budget.

Further, the advisory committee concluded that the possibility of a rise in
the number of “hung juries” caused by the proposed amendments was not
supported by data. The advisory committee recognized that some districts would
experience difficulties in securing a larger juror pool. But it conciuded that the
benefits outweighed the difficulties.

Rules App. H-2
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In the end, the advisory committee believed that juries lie at the core of the
Article III function and that it is important to regain the strength of twelve-person
juries, restoring the longstanding tradition of the court system that had been
followed for over 600 years.

E. Standing Committee Consideration

The Standing Committee noted the substantial public.comment on the
proposed amendments, much of it adverse from the bench, while positive from
practitioners, including national bar associations. A committee member expressed
concern over the opposition expressed by the Committee on Court Administration
and Case Management and a number of judges who commented. The Department
of Justice stated its strong view, however, favoring the proposed amendments
because the gains — better representation and better verdicts — were worth the
additional costs. After carefully discussing and considering the various points of
views, the Standing Committee voted 9 to 2 'with one abstention to recommend
approval of the proposed amendments.

Federal Rules of Evidence

L

Rule 801 (Statement of coconspirator, person authorized, or agent or servant
must be considered)

A. Brief Description of Changes

The amendments would require a court to consider the contents of a
coconspirator’s statement in determining “the existence of the conspiracy and the
participation therein of the declarant and the party against whom the statement is
offered.” The amendments also provide that the content of the declarant’s
statement does not alone suffice to establish a conspiracy in which the declarant
and the defendant participated. The amendments treat analogously preliminary
questions relating to the declarant’s authonty and the agency or employment

’ relatlonshlp
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B.  Advisory Committee Consideration

The proposed amendments would codify the holding by the Supreme
Court in Bouriaily v. United States, 483 U.S. 171 (1987), and resolve an issue left
open in Bourjaily by providing that the content of the statement is not alone
sufficient to establish conspiracy. The advisory committee found that this was in
accord with existing practice — the eight courts of appeals that have faced this
issue have required some evidence in addition to the contents of the statement.
Public comment on the proposed changes was generally favorable, although a
number of commentators debated the wisdom of omitting the requirement that
evidence aliunde must be recelved to establish the alleged conspiracy.

C. Standlng Commlttee Con81deratlon L
F ‘
The Standmg Comrmttee approved the proposed amendments to Rule 801
without Ob_]eCtIOIl : o

Rule 804(b)( 6) (Admtsszbzlzty not precluded when declarant's unavailability O
caused by party's wrongdoing) ‘

A. Brief Description of Changes

The amendments would add a new provision providing that a party forfeits
the right to object on hearsay grounds to the admission of a declarant’s prior
statement when the party’s deliberate wrongdoing or acquiescence therein was
intended to procure the unavailability of the declarant as a witness. The rule
would apply in civil as well as criminal cases and to all parties, including the
government. The amendment would apply only to actions taken after the event to
prevent a witness from testifying.

B. Advisory Committee Consideration

Every circuit that has resolved the question has recognized the principle
of forfeiture by misconduct, although one of those circuits applies the “clear and
convincing” standard and the four other circuits apply the “preponderance of the
evidence” standard for determining whether there is a forfeiture. The amendment

C
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adopts the preponderance of the evidence standard. There was some discussion
regarding the precise meaning of a party’s “wrongdoing” and “acquiescence.” The
advisory committee believed that further refinement of what was intended by the
terms would be counterproductive and would lead to risks of being under (or over)
inclusive. They concluded that future judicial interpretation of the terms’
meanings in individual cases would be more appropriate.

C. Standing Committee Consideration

The Standing Committee approved the proposed amendments to Rule
804 with one member objecting.

Rules App. H-5
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