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SUMMARY OF THE
REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the
Judicial Conference: ‘

1

Approve the proposed amendments to Appellate Rules 4, 8, 10, and 47
and transmit them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and transmitted to
Congress in accordance with the 1aw........ccccovveeeiirreeernvceerersineeneas PP. 2-4

Approve the proposed amendments to Bankruptcy Rules 8018 and 9029
and transmit them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and transmitted to
Congress in accordance with the law........ccccoevvvnnnrereeeecrvrnreeececennens pp. 5-6

Approve proposed amendments to Civil Rules 50, 52, 59, and 83 and
transmit them to the Supreme Court for its consideration with the
recommendation that they be adopted by the court and transmitted to

~ Congress in accordance with the Jaw..........ccccceeeirereccerecveeeccneeannens Pp. 9-10

Approve the proposed amendments to Criminal Rules 5, 40, 43, 46, 49,
53, and 57 and transmit them to the Supreme Court for its consideration
with the recommendation that they be adopted by the Court and
transmitted to Congress in accordance with the law................. pp. 11-14

[The proposed amendment to Criminal Rule 46 is withdrawn.]

Refer the proposal in the Report on the Federal Defender Program
(March 1993) to allocate certain discovery costs between the government
and the defense in criminal cases to the Committee on Defender Services
for furtherconsideration.............cocvriieceenreeeiveecreecereesreesieeneesaeeas pp.14-15

Continue the existing policy on facsimile filing and take no action to
permit facsimile filing on a routine basis.......ccccceeeeveeveoeeeveenennns pp. 18-20

The remainder of the report is for information and the record.

NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL

NOTICE

CONFERENCE UNLESS APPROVED BY THE CONFERENCE [TSELF.
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REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

Your Committee on Rules of Practice and Procedure met on June 23-24, 1994.
All members of the Committee attended the meeting, éxcept Chief Justice E. Norman

Veasey, who was ill. Ms. Jamie S. Gorelick, Deputy Attorney General, attended part

of the meeting, with Messrs. Roger A. Pauley and Robert E. Kopp and Ms. Mary

Harkenrider representing the Deputy Attorney General in her absénce.

Representing the advisory committees were: Judgé James K. Logan, Chair, and
Professor Carol Ann Mooney, Reporter, of the Advisory Committee on Appellate Rules;
Judge Paul Mannes, Chair, and Professor Alan N. Resnick, Reporter, of the Advisory
Committee on Bankruptcy Rules; Judge Patrick E. Higginbotham, Chair, and Dean
Edward H. Cooper, Reporter, of the Advisory Committee on Civil Rules; Judge D.
Lowell Jensen, Chaif, and Professor David A. Schlueter, Reporter, of the Advisory A
Committee on Criminal Rules; Jud;ge Ralph K. Winter, Jr., Chair, and Dean Margaret
A. Berger, Reporter, of the Advisory Committee on Evidence Rules.

Participating in the meeting were Peter G. McCabe, the Secretary to the

NOTICE
No RECOMMENDATION, PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF.




Committee; Professor Daniel R. Coquillette, Reporter to the Committee; John K.
Rabiej, Chief of the Rules Committee Support Office; Professor Mary P. Squiers,
Director of the Local Rules Project; and Bryan A. Garner and Joseph F. Spaniol,
consultants to the Committee. Judith A. McKenna of the Federal Judicial Center
attended the meeting. Other staff from the Admim'sfrative Office and various
members of the public also attended the meeting as observers.

I Amendments to the Federal Rules of Appellate Procedure.

A. Recommended for Approval and Transmission

The Advisory Committee on Appellate Rules of Procedure submitted proposed
amendments to Appellate Rules 4, 8, 10, 47, and 49 together with Committee Notes
explaining their purpose and intent. The proposed amendments were circulated to the
bench and bar for comment in October 1993, and a public hearing was held
immediately before the committee’s meeting in April 1994, -

The proposed amendment to Rule 4 (Appeal as of right - When taken) is one of
a series of proposed amendments to the Appellate Rﬁles and Bankruptcy Rules that
conform the rules to proposed changes to the Civil Rules, which establish a uniform
time within which to file certain postjudgment motions. The amendment to Rule 4
would extend the time for filing an appeal ulftﬂ after disposition of a postjudgment
motion that is filed no later than 10 days after entry of judgment. |

The proposed change to Rule 8 (Stay or injunction pendiﬁg appeal) amends the
cross-reference to Criminal Rule 38 to account for a later reorganization of that rule.

The proposed amendments to Rule 10 (The record on appeal) conforms the rule to



e

recent changes in Appellate Rule 4(a)(4). When a postjudgment motion suspends a
previously filed notice of appeal, the 10-day period for ordering a transcript begins to
run upon entry of t-:he order dispbsing of the motion.

The amendments to Rule 47 (Rules by courts of ai)peal) are part of a package
of proposed uniform amendments to the Appellate Rules, Bankruptcy Rules, Civil

Rules, and Criminal Rules. The changes would provide that: (a) local rules must be

numbered consistent with any uniform numbermg system prescribed by the Judicial

Conference, and (b) a nonwillful violation of a local rule imposing a requirement of
form may not be sanctioned in any way that would cause the party to lose rights. The
amendments to the rule would also require that all general directions regarding
practice before the court be set out in local rules rather than in internal operating ,
procedures or standing orders.

All the advisory committees were asked by your committee to collaborate on
drafting a uniform provision in each set of rules that would authorize the Judicial
Conference to make purely technical corrections and conforming aﬁendments to the
rules directly, without submitting them to the Supreme Court and the Céngress.
Serious reservations and concerns were expressed by some of the advisory committees
regarding the need and validity of this proposed authority. In light of those concerns,
your committee decided not to approve the relevant uniform amendments, including

proposed amendments to Rule 49 (Technical amendments).




The proposed amendments to the Federal Rules of Appellate Procedure, as
recommended by your committee, appear in Appendix A together with an excerpt from
the advisory committee report. |

- Recommendation: That the dJudicial Conference approve proposed
amendments to Appellate Rules 4, 8, 10, and 47 and transmit them to the

Supreme Court for its consideration with the recommendation that they be

adopted by the Court and transmitted to Congress in accordance with the

law. ‘

B. Rules Approvedl for ‘Publication and Com;nent

The Advisory Committee also submitted proposed amendments to Appellate
Rules 21, 25, 26, 27, 28, and 32 and recommended that they be pubiished »for public
comment.

Rule 21 (Writs of mandamus and prohibition directed to a judge or judges and
othezl extraordinary writs) would be revised to eliminate the naming of the trial judge
in the petition for a writ of mandamus. The tﬁal Jjudge would be allowed to appear to
oppose the writ only if the court of appeals ordered the judge to do so. The "mailbox .
rule" under Rule 25 (Filing and service), which deems the transmission of a brief or
apﬁend.ix timely if mailed to the clerk by first-class mail on or before the last day for
filing, would be amended to include deliyery of a brief or an appendix to a "reliable
commercial carrier." |

Rule 26 (Computation and extension of time) would be amended to conform the
rule to the proposed amendment to Rule 25 to permit service on a party by a

commercial carrier. Rule 27 (Motions) would be entirely rewritten. It would set page

limits on motions and responses. Conforming to Supreme Court policy, it would also
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require that any legal argument necessary to supporf a motion be contained in the
motion without a separate brief. No oral arguments would be permitted unless
ordered by the court.

The proposed amendments to Rule 28 (Briefs) would delete referencesto length
limitations that are included in proposed changes in Rule 32. Proposed amendments
to Rule 32 (Form of Briefs, the appendix and other papers) would set length
limitations on briefs, which are necessarj? to Véiééommod*ate the widespread availability
of computer fonts and styles.

Proposed amendments to Rules 21, 25, and 82 had been published for public
comment in October 1993. In light of the comments, the committee decided to revise
the amendments and publish the proposals anew for public comment.

Your committee voted to circulate the proposed amendmeﬁts to the bench and
bar for comment.

II.  Amendments to the Federal Rules of Bankruptcy Procedure.

A, Recommended for Approval and Transmission

The Advisory Committee on Bankruptcy Procedure submitted to your committee
proposed amendmenfs to Bankruptcy Rules 8018, 9029, and 9037. The proposed
amendments were circulated to bench and bar for comment in October 1993. The
scheduled public hearing on the amendments was canceled, because no request to
appear was received by the committee.

The proposed amendments to Rule 8018 (Rules by Circuit Councils and District

Courts) dealing with local rules by circuit councils and district courts conform the rule




to the proposed amendments to Rule 9029 (Local Bankruptcy Rules) dealing with local
bankruptcy rules. The proposed amerrdments to both rules are counterparts to the
proposed amendments to the other sets of fules, and would: (a) require that local court
rulés be numbered in accordance with ‘any uniform numbering system prescribed by
the Judicial Conference, (b) provide that a nonwillful violation of a local rule imposing
a requirement of form may not be sanctioned in ény way that would cause the party
to lose rights, and (c) permit the imposition of a sanction for noncompliance with a |
local court procedure not contained in a local rule only if a party has had actual notice
of the requirement.

The proposed amendment to Rule 9037 (Technical Amendments) would have
authorized the Judicial Conference to make technical amendments to the rules. Your
committee decided not to approve it and its counterparts in the other sets of rules for
the reasons previously stated regarding the proposed changes to Appellate Rule 49.

The proposed amendments to the Federal Rules of Bankruptcy Procedure, as
recommended by your committee, are in Appendix B together with an excerpt from the
advisory committee report. '

RECOMMENDATION: That the Judicial Conference approve the proposed

amendments to Bankruptcy Rules 8018 and 9029 and transmit them to the

-, Supreme Court for its consideration with the recommendation that they be
adopted by the Court and transmitted to Congress in accordance with the law.



B. Rules Approved for Publication and Comment

The advisory committee also submitted proposed amendments to Rules 1006,
1007, 1019, 2002, 2015, 3002, 3016, 4004, 5005, 7004, 8908, and 9006, and
recommended that they be published for public comment.

The proposed amendments to Rule 1006 (Filing Fee) would include any fee
prescribed by the Judicial Conference under the definition of a filing fee, and thus
would permit payment in installments of ’a&.%gonferenc'e-‘set fee, as can be done with
other filing fees. Rule 1007 (Lists, Schedules and Statements; Time Limits) would be
changed to provide that scﬁedﬂes and statements filed before conversion of a case to
another chapter are treated as filed in the converted case.

Rule 1019(7) (Conversion of Chapter 11 Reorganization Case, Chapter 12 Family
Farmer’s Debt Adjustment Case, or Chapter 13 Individual’s Debt Adjustment Case to
Chapter 7 Liquidation Case) would be abrogated to conform the rule to changes

| proposed in Rule 3002(c)(6) and the addition of Rule 8002(d). The proposed
amendments th Rule 2002 (Notices to Creditors, Equity Security Holdefs, United
States, and United States Trustee) would eliminate the need to mail to all parties
copies of the summary of the chapter 7 trustee’s final account, clarify the need to send
notices to certain creditors, and eliminate certain abrogated provisions.

The proposed changes to Rulé 2015 (Duty to Keep Records, Make Reports, and
Give Notice of Case) would clarify when a debtor in a chapter 12 or 13 case must file
an inventory of the debtor’s property. Rule 3002(c)(6) (Filing Proof of Claim or

Interest) would be abrogated, and a new Rule 3002(d) would be added to provide that




a creditor holding a claim that has been tardily filed may be entitled to receive a
distribution in a chapter 7 case.

Rule 3016(a) (Filing of Plan and Disclosure Statement in Chapter 9 Municipality
and Chapter 11 Reorganization Cases), w_hich deals with the right to file a competing

chapter 11 plan after the approval of a disclosure statement, would be abrogated,
because its effect of prohibiting the filing of a competing chapter 11 plan without a
court order could be inconsistent with § 1121(d) of the Bankruptcy Code. The
proposed amendments to Rule 4004 (Grant or Denial of Discharge) would delay the
debtor’s discharge in a chapter 7 case if there is a pending motion to extend the time
for filing a complaint objecting to the discharge or if the filing fee has not been paid.

Rule 5005 (Filing and Transmittal of Papers) would be amended to authorize
local court rules to permit documents to be ﬁled, signed, or verified by eleci;ronic
means if the means are consistent with technical standards, if any, established by the
dJudicial Conference. The proposed amendments to Rule 7004 (Process; Service of
Summons, Complaint) would conform the rule to the changes made to Civil Rule 4 in
1993.

Rule 8008 (Filing and Service) would be amended to conform the rule to the
proposed change of Rule 5005 that .authorizes filing by electronic means. Rule 9006
(Time) would be amended to conform the rule to the abrogation of Rule 2062(9.) (4) and
the renumbering of Rule 2002(a)(8).

Your committee voted to circulate the proposed amendments to the bench and

bar for comment.



III. Amendments to the Federal Rules of Civil Procedure.

A, Rules Recommended for Approval and Y’I‘ransmission

The Advisory Committee on Civil Rules sﬁbmitted to your committee proposed
amendments to Civil Rules 50, 52, 59, and 83. The proposed amendments were
circulated to bench and bar in October | 1993, and a public hearing was held
immediately before the committee’s meeting in April 1994.

The changes to Rules 50, 52, and 5;9 would establish a uniform period for
posttrial motions authorized by those rules. The rules had been inconsistent with
respect to whether the different posttrial motions had to be filed, made, or served
during the prescribed peﬁo&. Thé inconsistent time periods caused problems,
particularly when several postjudgment motions were submitted at the same time.

These problems affected provisions of the Appellate Rules and the Bankruptcy Rules
tied to these Civil Rules. .

The proposed amendments set a uniform deadline no later than 10 days after
entry of judgment for ﬁjing motions under Rule 50 (Judgment as a Matter of Law in
Actions Tried by a Jury; Alternative Motion for New T}ial; Conditional Rulings), Rule
52 (Findings by the Court; Judgment on Partial Findings), and Rule 59 (New Trials;
Amepdment of Judgments).

Rule 83 (Rules By District Courts)l would be amended as part of a series of
changes common to the other sets of rules regarding the uniform numbering of local
court rules and orders regulating matters not covered by ﬁational or local rules. The

amendments would provide that a local rule imposing a requirement of form could not




be enforced(in a manner that would cause a party to lose rights because of a nonwillful

failure to comply. And no sanction or other disadvantage could be imposed for failure

to comply with any procedural requirement not in federal law, federal rules, or local

district rules unlfess actual notice of the requirement had been furnished in the
particular case.

At the request of your commiti;ee, the advisory committee also published for
public comment proposed amendments to Rule 84 dealing with technical amendments.
But the advisory committee recommended that authorizing the Judicial Conference to
make technical amendments to the rules directly should be more appropriately sought
by legislation rather than thrpugh the rulemaking process. .,Your committee decided
not to approve any amendment to Rule 84.

The proposed amendments to the Federal Rules of Civil Procedure, as
recommended by your committee, are in Appendix C together with an excerpt from the
advisory committee report. , \

Recommendation: That the Judicial Conference approve proposed

amendments to Civil Rules 50, 62, 59, and 83 and transmit them to the

Supreme Court for its consideration with the recommendation that they be

- adopted by the court and transmitted to Congress in accordance with the law.

B. Rules Approved for Publication and Comment

The Advisory Committees on Bankruptcy Rules and 'Appellate Rules are
recpmmending proposed amendments to be published for comment that would permit
documents té be filed by electronic means so long as they are consistent Witﬁ technical

‘ standards, if any, established by the Judicial Conference. The Advisory Committee on

Civil Rules did not consider similar changes to Civil Rule 5(e), but the committee’s

10
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chairman agreed to publication of a parallei proposal if approved by mail vote of the
advisory committee.

Your committee voted to publish the proposed amendments to Rule 5(e) to the
bench and bar for comment, subject to the concurrence of the Advisory Committee on
Civil Rules. The advisory committee later approved the publication.

C. Amendment Regarding Voir Dire Under Cénsideration

In light of the recent Supreme Cmfrt ‘zéécision in J.E.B. v./f&labama, 114 S.Ct.
1419 (1994), and its predecessor decisions starting with Batson v. Kentucky, 476 U.S.
79 (1986), the advisory committee also advised your committee that it intends to
- consider at its next meeting proposing amendments to Rule 47(a). The amendments
might require some active participation of' lawyers in voir dire to account for the
increased reliance on voir dire in jury selection as a direct result of J.E.B.

IV.  Amendments to the Federal Rules of Criminal Procedure.

‘A, Recommended for Approval and Transmission

The Advisory Committee on Criminal Rules submitted proposed amendments
to Criminal Rules 5, 40, 438, 46, 49, 53, 57, and 59. The proposed amendments were
circulated to bench and bar for comment in October 1993, with the exceptions of the
proposed technical amendments to Rules 46 and 49. | A public hearing was held
immediately before the committee’s meeting in April 1994. |

The proposed_amendments‘ to Rule 5 (Initial Appearance Before the Magistrate
Judge) would exempt the government from promptly presenting a defendant charged

only under 18 U.S.C. § 1073 (Unlawful Flight to Avoid Prosecution) to a magistrate
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judge where the United States had no intention of prosecuting the defendant for that
offense, but only assisting State authorities in apprehending the State offender. Under
the amendments, the fugitiv;e must be transferre& without unnecessary delay to State
officials, and the complaint alleging a violation of § 1073 must be’ dismissed.

Rule 40 (Commitment to Another District) would be amended to cross-reference
the proposed changes in Rule 5. The proposed amendments to Rule 43 (Presence of
the Defenda;nt) would clarify the court’s authority to sentence a defendant - who is
absent voluntarily at the imposition of sentence, e.g., a fugitive - in absentia after
jeopardy has attached, including after entry of a guilty or nolo contendere plea.

The proposed change to Rule 46(1) (Release from Custody) would correct an

inadvertent cross-reference in the rule. Rule 49(e) (Service and Filing of Papers)

would be repealed as unnecessary, because the statutory provisions referred to in the

provision regarding filing notice of dangerous offender status have been abrogated.
The proposed amendments to Rules 46 and 49 are entirely technical or conforming in
nature and publishing them for public comment was unnecessary.

The proposed amendments to Rule 53 (Regulation of Conduct—in the Court
Room) would retain the prohibition against broadcasting of criminal cases, but would
permit it if the Judicial Conference authorizes televised coverage under whatever
guidelines it determines to be appropriaté. The change would not require the courts
to permit such cofrerage in criminal cases. It would provide courts with the same

discretion to permit televis'rﬁg criminal case proceedings as they have with regard to

civil case proceedings. Judicial Confere{lce guidelines to permit broadcasting of civil

12
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case ’proceedings are now under active co:;:lsideration by the Committee on Court
Administration and Case Management.

Your committee considered at length the proposed amendments to Rule 53.
Several members voiced strong reservations or objections to the amendments. And
they criticized the need and justification for the changes, disputing the favorable
conclusions drawn from survey findings in various pilot projects, which monitored
televised coverage in civil cases. Other members were persuaded that televised
coverage would not interfere or adversely affect the conduct of criminal proceedings.
Many State courts have permitted broadcasting of criminal case proceedings with-no

untoward problems. In addition, the vote of the Advisory Committee on Criminal

Rules was nearly unanimous (only one member opposed the proposal) in approving the

proposed amendments.

On a 7 to 6 vote, your committee decided to send forward the proposed
amendments to Rule 53. At your committee’s request, the chairman of the advisory
committee agreed to revise the Cémmittee Note and eliminate the discussion of the
béneﬁts of televised courtroom coverage. The amendment’s primary purpose -- to
provide the Judicial Conference with equal authority to perﬁt and regulate televised
coverage in civil and criminal trials -- would be highlighted.

Your Committee l;oted the advisoﬁ committee’s desire to be actively involved
in the drafting of appropriate guidelines. The Commiftee on Court Administration and
Case Management (CACM) is responsible for mom‘toringn the pilot projects dealing with

televised broadcasting of judicial proceedings. Your committee will consult with CACM

13




(Rev. 09-07-94)
and advise them of the advisory committee’s v;ri]]ingness to participate m the drafting
of the guidelines.

Rule 57 (Rules by District Courts) would be amended to reflect similar changes
proposed to the other sets of rules dealing with uniform numbering of local court rules
and restrictions on the imposition of sanctions for noncompliance with local court
procedures.

The proposed amendments to Rule 59 (Effective Date; Technical Amendments),
which would authorize the Judicial Conference to make technical amendments to the
rules, were not approved along with proposed amendments to the other sets ;)f rules
on the same subject. »

The proposed amendments to the Federal Rules of Criminal Procedure, as
recommended by your committee, are in Appendix D together with an excerpt from the
advisory committee report.

RECOMMENDATION: That the Judicial Conference approve the proposed

amendments to Criminal Rules 5, 40, 43, 46, 49, 53, and 57 and transmit them

to the Supreme Court for its consideration with the recommendation that they
be adopted by the Court and transmitted to Congress in accordance with the
law.

[The ‘proposed amendment to Criminal Rule 46 is withdrawn.]

B. Recommended Referral on Federal Defender Program

The Report of the Judicial Conference of the United States on the Federal
Defender Program (March 1993) recommended that:

The proposal to require the prosecution to provide copies of discoverable

materials to the defense and allocate the costs of duplication should be

referred to the standing Committee on Rules of Practice and Procedure,
for consideration in accordance with the Rules Enabling Act.
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The Advisory Committee on Criminal Rules considered the proposal. It noted

that the government now often provides the defense with access to photocopying

ﬂ machines for purposes of discovery. In any event, the advisory committee concluded

that a requirement to allopate discovery costs among the parties is a subject more

appropriately handled by statutory authorization. Your committee concurs with its

advisory committee’s conclusion.
'RECOMMENDATION: That the Judicial Conference refer the proposal in the

Report on the Federal Defender Program to allocate certain discovery costs

between the government and the defense in criminal cases to the Committee on

Defender Services for further consideration.

C. Rules Approved for Publication and Comment

The Advisory Committee recommended publication of proposed amendments to
Rules 16 and 32 for public comment.

The proposed amendments to Rule 16 (Discovery and Inspection) would provide
limited disclosure by the prosecution of the names and statements of witnesses at least
seven days befoye trial. Under the proposed amendments, the government may refuse
to disclose the information if it believes in good faith that pretrial disclosure of this
information would threaten the safety of a person or risk the obstruction of justice.
In such a case, the government simply Would file a nonreviewable, ex parte statement
witil the court stating why it believes - under the facts of the particular case - that a
safety threat or risk of obstruction of justice exists. The amendment also would

|
provide reciprocal disédvery by the defense.
The Department of Justice traditionally has opposed any liberalization in the

rules on the disclosure of this information prior to trial. It noted that many
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prosecutors already follow open file disclosure, but acknowledged that some
prosecutors follow a more restrictive disclosure policy. The Department indicated that
it has been working intlernally to reach a more liberal disclosure po]ic;y. \And it
strongly recommended that it should be given more time to resolve the matter by
policy directive, rather than by mandatory rules.

At the request of the Department of Justice, your committee delayed publishing
the proposed amendments to the rule at its January 1994 meeting to allow the
Department to reach a resolution internally. Your committee was also concerned with
possible Jencks Act inconsistencies with the draft amendments. The advisory
committee had already delayed consideration of the proposal to publish the
amendments at its April 1998 meeting to provide the newly appointed Attorney
General With‘ an opportunity to study it.

Your committee considered the Department’s renewed request for additional
delaj in seeking an in-house resolution of the discovery issue. It also addressed the
dencks Act issue and notedv that other amendments to the Criminal Rules, which
mandated pretrial discloéﬁre of information by the defendant - presumably also
inconsistent with the Jencks Act - were adopted ;ﬁthout objections and put into effect.
After considerable discussion, your committee concluded that additional delay in
publishing the proposed amendmehts was unwarranted ’and determined that
publication of the proposed amendments would be useful in eliciting comment from the
bench and bar on the Jencks Act issue and on the overall merits of the proposal. The

advisory committee chair accepted the recommendation of your committee to revise the

16




Note to the amendments to highﬁght the Jencks Act issue before publishing it for
public comment. .

The proposed amendment to Rule 32 (Sentence and J udgment) would explicitly
permit‘ the trial court, in its disc;«retion, to conduct forfgiture proceedings after the
return of a verdict, but before sentencing. |

Your committee voted to circulate the proposed amendments to the bench and

bar for comment.

V. Amendments to the Federal Rules of Evidence.

A No Rules Recommended for Approval and Transmission

The Advisory Committee on Evidence Rules submitted to your committee
proposed amendments to Evidence Rule 412 and 1102.

The proposed amendments to Rule 412 (Sex Offense Cases; Relevance of
Victim’s Past Behavior) would reinstate the provisions approved by the Judicial

Conference in September 1993, but withheld by the Supreme Court and not

- transmitted to Congress in April 1994. The provisions were returned to the advisory

committee for further consideration in light of concerns expressed by some members
of the Court. The same provisions are now included in legislation pending in Congress
and would extend the privacy protection under the rule to alleged victims in civil case
proceedings. In light of the likelihood of Congressional passage of the provision, your
committee with the concurrence of the advisory committee’s chairman decided to defer

taking action on the proposed amendments until its next meeting to await the outcome

of the pending legislation.

17




~

The proposed amendments to Rule 1102 (Amendments), which would allow the
Judicial Conference to make technical amendments to the rules, were not approved by
your committee. The same proposed amendments were not approved in the other sets
of rules. |

B. Informational Statement Approved for Publication and Comment

Since its inception in 1992, the advisory committee has been engaged in a
comprehensive review of all the Evidence Rules, and it has now completed an initial
assessment of a substantial number of the rules. Although some rules initially caused
interpretational problems, the con:;mittee concluded that amendments to clarify
meanings that have become settled would ultimately be counterproductive. A new
round of interpretations would begin with regard to the new language. Accordingly,
the advisory committee has decided at this time not to amend a number of rules. The
advisory commi(tfee is concerned, however, that it is not receiving sufficient input from
the public and bar, and believes that comments on its work would be helpful.
Accordingly, it recommended that public comment be requested on its tentative
decision not to amend Evidence Rules 101, 102, 105, 106, 201, 301, 302, 401, 402, 403,
404, 409, 601, 602, 603, 604, 607, 608, 609, 610, 611, 612, 613, 614, and 615.

Your committee voted to circulate to the bench and bar for comment a list of
the rules that the advisory committee decided not to amend.

VI. Facsimile Filing Standards.

At its September 1993 session, the Judicial Conference referred to the
Committee on Rules of Practice and Procedure, in coordination with the
Committees on Automation and Technology and Court Administration
and Case Management, for a report to the September 1994 Conference,
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the question of whether, and under what technical guidelines, filing by
facsimile on a routine basis should be permitted.

At the request of your committee in March 1993, the Committee on Court
Administration and Case Ménagefnent (CACM) withdrew its proposed guide]ines from
the consideration of the Judicial Conference that would have permitted filing by
facsimile on a routine basis. Your committee and its advisory committees devoted
substantiai time in reviewing the guidelines. In cooperation with CACM, the
guidelines were revised consistent with procedures under the Rules Enablirig Act.

In January 1;)94 your committee reevaluated the various problems associated
with the revised s'tandards a]lovviqg facsimile filing on a routine basis and found that:
(a) the standards would impose great burdens on clerks’ offices; (b) the technical
equipment requirements under the standards would not be honored by those members
of the bar who have obsolete equipment; and (c) the standards might create a trap for
ﬁembers of the bar who rely on last minute filings, but who are frustrated because
others are usin_g the same transmission lines. | \

| ~ Your committee agreed, nonethelesé, that facsimile filing should be permitted
on a non-routine and locally approved basis to reflect actual practices in thé courts.
The current policy of the Judicial Conference permits filing by facsimile in
emergencies. To facilitate this alternative, your committee revised the guidelines and
transmitted a more restricted set of revised standards on facsimile filing in exceptional
cases to CACM and the Committee on Automation and Technology (CAT) for their
consideration and comment. At the June 1994 meeting, we considered the responses

of CACM and CAT. We believe that all three committees are now in agreement that
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facsimile filing on a routine basis should not be approved and that promulgating
standards to allow facsimile filing in exceptic;nal cases would be unnecessary.
RECOMMENDATION: That the Judicial Conference continue the existing
policy on facsimile filing and take no action to permlt facsimile filing on a
routine basis.
VII. Informational Items.
A. Self-Study Evaluation
As part of its long-range planning, your committee authorized a self-study
soliciting comments from the public to evaluate the federal rulemaking process. Your
committee is now studying the comments.

- One of the issues under consideration is the appropriate composition of the rules
committees. Your committee is aware of the bill (S. 2212) introduced by Senator
Heflin that would require a majority of members of each of the rules committees to be
members of the practicing b;—.lr. The committee advised Senator Heflin of its current
reach-out efforts being undertaken, including enlarged and revised mailing lists, to
elicit more bar participation in the rulemaking process.

B.  Ninth Circuit Local Rule on Capital Cases
f)n March 11, 1994, five éttorneys general from States within the Ninth Circuit
requested the Judicial Conference to exercise its authority under 28 US.C. § 331 to

modify or abrogate the local rules of their circuit regarding capital cases. The request

was referred to the Advisory Committee on Appellate Rules.on March 29 for its April

25-26 meeting.
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In accordance with the 1988 amendments to the Rules Enabling Act, the
Judicial Conference is obligated to review iocal nﬂeé prpmulgated by the courts of |
appeals. Under the amendments, the Conference "may modify or abrogate any such
rule so reviewed found inconsistent (with federél law) in the course of such review."
The amendments parallel amendments that authorize the respective judicial councils
to modify or abrogate local rules promulgated by district courts that are found
inconsistent with federal law. Until the inétant. matter, the rules committees have
never been presented with a reqﬁest to moaify or abrogate a local rule of a court of
appeals.

The request of the attorneys general challenged several specific provisions
contained in Local Rule 22, which was adopted by the N inth Circuit on February 14,
i994. The advisory committee provided the Ninth Circuit with an opportunity to
respond. It considergd at length the detailed request submitted by the attorneys
general and the response from the Ninth Ci;cuit. Before addressing the merits of the
request, the advisory committee established several threshold 'standards as a
framework for formulating recommendationsto resolve the instant questions regarding
the disputed Ninth Circuit rule and future challenges of local court of aﬁpeals’ rules.

Tﬁe advisory committee identified several provisions m the Ninth Circuit rule
whose consistency with federal law, including the Federgl .Rules of Appellate
Procedure, appeared questionable. Some of the votes on individual provisions in the
rule were closely divided. The advisory committee ultimately voted to report that no

provision should be abrogated or modified, but two members noted that their votes not
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to abrogaté were based on their judgment that the submitted materials were
inadequate to reach the merits of the provisions.

Your committee considered the advisory committeé’s report and a subsequent
letter from the attorneys genepal offering to present additional material to support
their request. The ensuing committee discussion addressed the purposes and intent

of Congress’ delegation of authority to the Judicial Conference to monitor local rules,

the precedent setting nature of the request, the complexity and uniqueness associated

- with death penalty cases, the pfactical problems with voting procedures in a large
circuit, the response of the Ninth Circuit on the merits of the request, the availability
of an option of handling the issue through litigation, and other matters.

Your committee concluded that additional information was necessary before it
could make a recommendation. Accordingly, it asked the chair to prepare a letter

accepting the offer of additional information from the attorneys general and inviting

additional comment from the Ninth Circuit for timely consideration of the matter at

t

its next meeting in January.

C. Report to the Chief Justice on Proposed Amendments Generating
Substantial Controversy ,

In accordance with the standing request of the Chief Justice, a summary of -

issues concerning the proposed amendments generating substantial controversy is set

~ forth in Appendix E.
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D. Chart Showing Status of Proposed Amendments

A chart prepared by the Administrative Office (reduced print) is attached as

Appendix F, which shows the status of the propoéed amendments to the rules.

Respectfully Submitted,

. Alicemarie H. Stotler, Chair
Thomas E. Baker )
William O. Bertelsman
Frank H. Easterbrook
Thomas S. Ellis, ITT
Jamie S. Gorelick »
Geoffrey C. Hazard, Jr.
dames A. Parker
Alan W. Perry
George C. Pratt
Sol Schreiber
Alan C. Sundberg
E. Norman Veasey _
William R. Wilson, Jr.

Appendix A: Proposed Amendments to the Federal Rules of Appellate Procedure
Appendix B: Proposed Amendments to the Federal Rules of Bankruptcy Procedure
Appendix C: Proposed Amendments to the Federal Rules of Civil Procedure
Appendix D: Proposed Amendments to the Federal Rules of Criminal Procedure
Appendix E: Proposed Rules Amendments Generating Substantial Controversy

Appendix F: Chart Showing Status of Rules Amendments
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Honorable Alicemarie Stotler, Chair, and Members of the ,Standing
Committee on Rules of Practice and Procedure

Honorable James K. Logan, Chair
Advisory Committee on Appellate Rules

May 27, 1994

‘The Advisory Committee on Appellate Rules submits the following items
to the Standing Committee on Rules:

L Action Items

A.

Proposed amendments to*Federal Rules of Appellate Procedure
4(a)(4), 8, 10, 47, and 49, approved by the Advisory Committee on
Appellate Rules at its April 25 and 26 meeting. The Advisory
Committee requests that the Standing Committee approve these
amended rules and forward them to the Judicial Conference.

The proposed amendments were published in November 1993. A

public hearing was scheduled for March 14, 1994 in Denver,

Colorado, but was rescheduled for April 25. None of the testimony

dealt with any of the rules that the Advisory Committee requests be

sent to the Judicial Conference. The Advisory Committee has

reviewed the written comments and, in some instances, altered the

proposed amendments in light of the comments.

«Part A(1) of this Report summarizes the proposed amendments.

»Part A(2) includes the text of the amended rules.

+Part A(3) is the GAP Report, indicating the changes that have
occurred since publication.

*Part A(4) summarizes the comments.

* %* % % *x

*The Standing Committee did not approve the proposed
amendment to Rule 49 for submission to the Judicial Conference.




Advisory Committee on Appellate Rules |
Part I. A (1), Summary - Rules for Judicial Conference

SUMMARY OF PROPOSED RULE AMENDMENTS
TO BE FORWARDED TO THE JUDICIAL CONFERENCE

An amendment to Rule 4(a)(4) is proposed. The amendment is intended
to clarify the procedure for a party who wants to obtain review of an
alteration or amendment of a judgment upon disposition of a posttrial
motion. The party ‘may file a notice of appeal, or, if the party filed a
notice of appeal prior to disposition of the motion, the party may amend
the previously filed notice. Under changes to Rule 4(a)(4) that became
effective on December 1, 1993, a previously filed notice of appeal ripens
into an operative notice of appeal upon dlsposmon of the posttrial motion
but only as to the judgment or order specified in the ongma.l notice of
appeal. Appeal from the disposition of the motion requires either
amendment of the previously filed notice or the filing of a notice of appeal.

In addition Rule 4(a)(4) is amended to conform to amendments to Fed. R.
Civ. P. 50, 52, and 59. Civil Rules 50, 52, and 59 were previously
- inconsistent with respect to whether postjudgment motions must be filed or
merely served no later than 10 days after entry of judgment. As a
consequence Rule 4(a)(4) said that such motions must be "made" or
"served" within the 10-day period in order to extend the time for filing a
notice of appeal. Civil Rules 50, 52 and 59, are being amended to require
"filing” no later than 10 days after entry of judgment. Consequently, Rule
4(a)(4) is being amended to requlre “filing" of a postjudgment motion -
within the same period in order to extend the time for ﬁlmg a notice of
appeal.

A technical amendment to Rule 8(c) is proposed. The amendment
coriforms subdivision (c) to previous amendments to Fed. R. Crim. P. 38.

Subdivision 8(c) currently provides that a stay in a criminal case shall be
had in accordance with the provisions of Rule 38(a). When Rule 8(c) was
adopted, Criminal Rule 38(a) established procedures for obtammg a stay of
execution when the sentence in question was death, imprisonment, a fine,
of probation. Criminal Rule 38 was later amended and it now treats each
of those topics in a separate subdivision. The proper cross-reference is to
all of Criminal Rule 38, so the reference to subdivision (a) is deleted.

An amendment to Rule 10(b)(1) is proposed to conform that paragraph to
the amendments to Rule 4(a)(4). The purpose of this amendment is to




. Advisory Committee on Appellate Rules
~ Part I. A (1), Summary - Rules for Judicial Conference

suspend the 10-day period for ordering a transcript if a timely

postjudgment motion is made and a notice of appeal is suspended under
Rule 4(a)(4).

Amendments to Rule 47 are proposed. These amendments, and the
proposed Rule 49, are the result of collaborative efforts by the chairs and
reporters of the various advisory committees. The amendments to Rule 47
require that local rules be consistent not only with the national rules but
also with Acts of Congress and that local rules be numbered according to a
uniform numbering system, The.amendments further require that all
general directions regarding practice before the court be in local rules
rather than internal operating procedures or standing orders. The
amendments also state that a nonwillful violation of a local rule imposing a
requirement of form may not be sanctioned in any way that will cause the
party to lose rights. The amendments further allow a court to regulate
practice in a particular case in a variety of ways so long as any such orders
are consistent with federal law. :

¥ ¥ X ¥ x




Advisory Committee on Appellate Rules
Part I. A (3) - GAP Report

GAP REPORT
CHANGES MADE AFTER PUBLICATION

There were no comments on the proposed amendment of Rule 4(a)(4)
and no changes have been made.

There were no comments on the proposed amendment of Rule 8, and no
changes have been made.

There was one comment on the proposed amendment of Rule 10, but it
resulted in no change in the proposed amendment. .

The purpose of the amendment is to suspend the 10-day period for
ordering a transcript if a timely postjudgment motion is made that suspends
a filed notice of appeal under Rule 4(a)(4). The commentator suggested
that counsel be required to notify the court reporter when there is no need
to proceed with preparation of the transcript because the appeal is
suspended or dismissed pending disposition of the postjudgment motion.
The Advisory Committee did not add such a requirement, believing that
the party bearing the cost of production of the transcript will inform the
court reporter.

There were three comments on the proposed amendment of Rule 47 and
the Advisory Committee recommends several changes in Rule 47. The
changes on pages 11 and 12 are indicated by the shading,

a. At its February meeting, the Advisory Committee on Bankruptcy
Rules recommended a change in that part of the rule dealing with
sanctions for violation of a local rule imposing a requirement of
form. The published rule said that no sanction that would cause a

party to lose rights should be imposed for a "negligent" failure to
comply with such a local rule. The Bankruptcy Committee
recommended that "negligent" be changed to "nonwillful."
The Advisory Committee on Appellate Rules recommends an
identical change found at line 23 of the amended rule.

b. Two of the commentators expressed concern about that in some

circuits "internal operating procedures” (LO.P.’s) are used like local
rules and directly affect a party’s dealings with the court.

15




‘Advisory Committee on Appellate Rules
Part I. A (3) - GAP Report

Because directions concerning practice and procedure should be in
local rules and not LO.P.’s, the Advisory Committee recommends
the addition of a sentence to 47(a)(1), requiring that generally
applicable directions regarding practice before a court must be in a
local rule rather than an L.O.P. or standing order. The new
sentence is at lines 5-8. .

The civil, bankruptcy, and criminal versions of this rule do not
contain a parallel sentence. During prior discussions, the other
committees were apparently satisfied that the language of
subdivision (b) provides a strong incentive for a court to use local
rules whenever possible rather than internal operating procedures or
standing orders. Subdivision (b) states that "no sanction or other
disadvantage may be imposed" for noncompliance with a
requirement that is not contained in the federal rules or local rules
unless the violator has "actual notice of the requirement."

The issue is different in courts of appeals than in district courts
because a court of appeals judge does not sit solo in a courtroom,
Indeed, the panel of three is constantly reconstituted and, for that
reason, practice is uniform within a circuit. Standing orders are not
a problem in the courts of appeals. It is far more likely in a court
of appeals that all general directives could be placed in local rules.
The inappropriate use of internal operating procedures rather than
local rules is a problem. A practitioner who examines the local
rules, but not the internal operating procedures, may be caught
unaware of a practice requirement buried in the internal operating
procedures. Furthermore, the procedures for promulgation of local
rules is not applicable to the development of internal operating
procedures.

The Advisory Committee believes that the situation in the courts of
appeals is sufficiently dissimilar to that in the district courts to
justify different treatment in the rule.

The Advisory Committee also recommends changing subdivision (b),
if the new sentence discussed above is approved.

As published, subdivision (b) authorizes general regulation of

practice by means other than rules. The published rule does not
limit such regulation to entry of an order in a particular case. The
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Part I. A (3) - GAP Report

published rule states that a court may not sanction failure to comply
with a non-rule requirement "unless the alleged violator has been
furnished in the particular case with actual notice of the
requirement.” That limitation applies to regulation by standing
order or some other similar means.

If, as recommended by the Advisory Committee, a sentence is added
to rule (a) requiring that all general directions regarding practice
must be in rules, there is no need for the sanctions limitation in (b).
The only type of non-rule regulation permitted would be by order in
a particular case, in which instance there is actual notice. So, the
Advisory Committee recommends deletion of the sanctions
limitation and amendment of the first sentence, lines 24 through 26,
to make it clear that it is referring to orders in individual cases.

The Committee Notes have been altered to conform to the changes
recommended above. The altered portion of the comments are
shaded for easy identification.

In addition to the conforming changes, the Advisory Committee
voted to add a new sentence to the Notes. The sentence states, "It
is the intent of this rule that a local rule may not bar any practice
that these rules explicitly or implicitly permit." It may be found at
lines 3 through S of the Committee Note.

The only comment on Rule 49 was that the delegation of authority to the
Judicial Conference to make technical amendments might be better made
by amending the Rules Enabling Act. The Advisory Committee has made
no changes in the proposed Rule 49. ’ '

¥ ¥ * ¥ x
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Advisory Committee on Appellate Rules
Part . A (4), Public Comments

SUMMARY
COMMENTS RECEIVED ON PROPOSED AMENDMENTS

There were no comments on the proposed amendment of Fed. R. App. P.
4(a)(4).

There were no comments on the proposed amendment of Fed. R. App. P.
8.

There was one comment on the proposed amendment of Fed. R. App. P,
10. The purpose of the amendment is to suspend the 10-day period for
ordering a transcript if a timely postjudgment motion is made that suspends
a filed notice of appeal under Rule 4(a)(4).

The commentator suggests that counsel should be required to notify the
court reporter when there is no need to prgceed with preparation of the
transcript because the appeal is suspended or dismissed pending disposition
of the postjudgment motion.

Three comments were submitted that discuss the proposed amendments of
Fed. R. App. P. 47.

One commentator expressed approval of all of the amendments to Rule 47.
Another commentator approved the proposed amendments but stated that
they were not strong enough to preclude conflicting local rules or to
prevent divergent local practices. That commentator suggested
strengthening Rule 47. The third commentator was concerned about the
fact that internal operating procedures operate like local rules in some
circuits and that Rule 47 did not subject LO.P’s to the same constraints as
local rules and standing orders. That commentator also pointed out that
subdivision (a) requires consistency with Acts of Congress and the national
rules, but subdivision (b) requires consistency with federal law. He asked
whether the language should be consistent.

X * x ¥ ¥
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Advisory Committee on Appellate Rules
Part 1. A (4), Public Comments

LIST OF COMMENTATORS
SUMMARY OF THEIR INDIVIDUAL COMMENTS

Rule 4(a)(4)
none

Rule 8
none

Rule 10
There was one commentator

Honorable J. Clifford Wallace

Chief Judge, United States Court of Appeals
United States Courthouse -

San Diego, California 92101-8918

Chief Judge Wallace suggests that counsel be required to notify the court
reporter when there is no need to proceed with preparation of the
transcript if the appeal is suspended or dismissed pendmg disposition of the
postjudgment motion. . |

Rule 47
There were three, commentators

a. Philip A. Lacovara, Esquire
Mayer, Brown & Platt
2000 Pennsylvania Avenue, N.W.
Washington, D.C. 20006-1882

Mr. Lacovara has three comments:

i He notes that paragraph (a)(1) requires that circuit "rules" and
"local rules" must conform to federal law. The third sentence of the
paragraph requires the clerk of a court of appeals to send the
Administrative Office a copy not only of each "local rule" but also of
each "internal operaﬁng procedure.” Mr. Lacovara suggests that the
rule should require that internal operating procedures, as well as
local rules, be consistent with federal law.

ii, Because in some circuits "internal operating procedures” directly

—affect the parties’ dealings with the court, paragraph (a)(2) and
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Part I. A (4), Public Comments

subdivision (b) (both of which deal with enforcement of local
practice requirements) should assure that the provisions requiring
notice and the limitation on sanctions for negligent non-compliance
should apply to violations of internal operating procedures.

iii.  Shouldn’t the same language be used in paragraph (a)(1), requiring
that local rules be consistent with "Acts of Congress," and
subdivision (b), requiring that local regulation of practice be
consistent with "federal law"?

b. National Association of Criminal Defense Lawyers
1627 K Street '
Washington, D.C. 20006

The National Association of Criminal Defense Lawyers expressed general
approval of the proposed amendments to Rule 47.

c. American Bar Association
Section of Litigation
750 North Lake Shore Drive
Chicago, Illinois 606011

The ABA Section of Litigation states that the amendments to Rule 47
represent a step in the right direction, but the Section believes that a
stronger proclamation is needed to ensure the consistency of local rules
(and internal operating procedures) with the federal rules and to control
supplementation of the federal rules with divergent local requirements.
Specifically, the Section recommends:

i. Rule 47 should preclude conflicting local rules. Local rules that are
more burdensome than the national rules should not be permitted
unless expressly authorized by the national rule. Local rules that
simplify or streamline procedure, however, should be permitted,
provided that compliance with the FRAP satisfies the party’s
obligation to the court.

ii. Each circuit should be permitted to amend its local rules only once
a year absent exigent circumstances. ‘

iii.  Bach circuit should have a rules officer to whom questions
concerning local rules are referred for an authoritative answer.

X * ¥ ¥ x
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FEDERAL RULES OF APPELLATE PROCEDURE *

Rule 4. Appeal as of Right - When Taken

(a) Appeal in a Civil Case.

* ok kA %

(4) If any party makes files a timely
motion of a type specified immediately below, the time
for appeal for all parties runs from the entry of the
order disposing of the last such motion outstanding.
This provision applies to a timely motion under the
Federal Rules of Civil Procedure:

(A) for judgment under Rule 50(b);

(B) to amend or make additional findings of fact
under Rule 52(b), whether or not granting the motion
would alter the judgment;

(C) to alter or amend the judgment under Rule
59;

(D) for attorney’s fees l\mder Rule 54 if a district

court under Rule 58 extends the time for appeal;

(

*New matter is underlined; matter to be omitted is lined
“through. o
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2 FEDERAL RULES OF APPELLATE PROCEDURE

(E) for a new trial under Rule 59; or

(F) for relief under Rule 60 if the motion is
served filed within no later than 10 days after the entry
of judgment. H

A notice of appeal filed after announcement or
entry of the judgment but before disposition of any of
the above motions is ineffective to appeal from the
judgment or order, or part thereof, specified in the
notice of appeal, until the date-of-the entry of the order
dispésing of the last such motion outstanding. Appellate
review of an order disposing of any of the above motions
requﬁes the party, in complianée with Appellate Rule
3(c), to amend a previously filed notice of appeal. A
party intending to challenge an alteration or amendment

of the judgment shall must file an a notice, or amended

notice, of appeal within the time prescribed by this Rule

4 measured from the entry of the order disposing of the
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34 last such motion outstanding. No additional fees will be
35 required for filing an amended notice.
AR
Committee Note
Subdivision (a). Fed. R. Civ. P. 50, 52, and 59 were

previously inconsistent with respect to whether certain
postjudgment motions had to be filed or merely served no later

_ than 10 days after entry of judgment. As a consequence Rule

4(a)(4) spoke of making or serving such motions rather than
filing them. Civil Rules 50, 52, and 59, are being revised to
require filing before the end of the 10-day period. As a
consequence, this rule is being amended to provide that "filing"
must occur within the 10 day period in order to affect the
finality of the judgment and extend the period for filing a
notice of appeal.

The Civil Rules require the filing of postjudgment
motions "no later than 10 days after entry of judgment"” -- rather
than "within" 10 days -- to include postjudgment motions that
are filed before actual entry of the judgment by the clerk. This
rule is amended, therefore, to use the same terminology.

The rule is further amended to clarify the fact that a
party who wants to obtain review of an alteration or

‘amendment of a judgment must file a notice of appeal or

amend a previously filed notice to indicate intent to appeal
from the altered judgment.




4 FEDERAL RULES OF APPELLATE PROCEDURE

Rule 8. Stay‘or Injunction Pending Appeal
ok ok K %
1 (c) Stays in a Criminal Cases.-- Stays A stayin a
2 criminal cases shall be had in accordance with the
3 provisions of Rule 38(ay of the Federal Rules of

4 Criminal Procedure.

Committee Note

Subdivision (c). The amendment conforms subdivision
(c) to previous amendments to Fed. R. Crim P. 38. This
amendment strikes the reference to subdivision (a) of Fed. R.
Crim. P. 38 so that Fed. R. App. P. 8(c) refers instead to all of

- Criminal Rule 38. When Rule 8(c) was adopted Fed. R. Crim.

P. 38(a) included the procedures for obtaining a stay of
execution when the sentence in question was death,
imprisonment, a fine, or probation. Criminal Rule 38 was later
amended and now addresses those topics in separate
subdivisions. Subdivision 38(a) now addresses only stays of
death sentences. The proper cross reference is to all of
Criminal Rule 38.
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Rule 10. The Record on Appeal

(a) Composition of the Record on Appeal.~ The
record on appeal consists of the The oiriginal papers and
exhibits filed in the district court, the transcript of
proceedings, if any, and a certified copy of the docket .
entries prepared by the clerk of the district court. shall

(b) The Transcript of Proceedings; Duty of
Appellant to Order; Notice to Appellee if Partial Transcript
is Ordered. -

(1) Within 10 days after filing the notice of

appeal or entry of an order disposing of the last timely

motion outstanding of a type specified in Rule 4(a)(4).

whichever is later., the appellant skall must order from
the reporter a transcript of such parts of the proceedings
not already on file as the appellant deems necessary,

subject to local rules of the courts of appeals. The order
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17 shall must be in writing and within the same period a
18  copy shall must be filed with the clerk of the district
19 court. If funding is to come from the United States
20 under the Criminal Justice Act, the order shall must so
21 state. If no such parts of the proceedings are to be
22 ordered, within the same peri’od the appellant shall must

23 file a certificate to that effect.

% %k ok ok ok

Committee Note

Subdivision (b)(1). The amendment conforms this rule
to amendments made in Rule 4(a)(4) in 1993. The
amendments to Rule 4(a)(4) provide that certain postjudgment
motions have the effect of suspending a filed notice of appeal
until the disposition of the last of such motions. The purpose
of this amendment is to suspend the 10-day period for ordering
a transcript if a timely postjudgment motion is made and a
notice of appeal is suspended under Rule 4(a)(4). The 10-day
period set forth in the first sentence of this rule begins to run
when the order disposing of the last of such postjudgment
motions outstanding is entered.
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Rule 47. Rules by of a Courts of Appeals

(a)  Local Rules.

@

Eéchf;qourt of appeals by-action-of
acting by a majority of the-eireuit |
its judges in regular active service

3

may, after giving appropriate public

notice and _opportunity _ for

comment, frem-time-to-time make

and amend rules governing its

practice. A generally applicable

direction to a partv or a lawver

regarding practice before a court

must be in a local rule rather than

an internal operating procedure or
standing order. A local rule must

be net-inconsistent with -- but not

duplicative of -- Acts of Congress ‘




17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

32

33

8

FEDERAL RULES OF APPELLATE PROCEDURE

and these rules adopted under 28

U.S.C. § 2072 and must conform to
any uniform numbering system

prescribed by the Judicial

Conference of the United States.
The clerk of each court of appeals
must send - the Administrative

Office of the United States Courts

a copy of each local rule and

internal operating procedure when
it is promulgated or amended. In
all-eases-not-provided-for-by—sule;
the-courts-of appeals-may-regulate
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‘] * 1 E .-l ; ]
 deinistrats o : g

A Jocal rule imposing a

requirement of form must not be

enforced in a manner that causes a

party to lose rights because of a

- nonwillful failuré to_comply with

the requirement.

(b)  Procedure When There Is No Controlling

Law. -- A court of appeals may regulate

* practice in a particular case in any manner

consistent with federal law, these rules,

and local rules of the circuit. No sanction

or other disadvantage may be imposed for
s

noncompliance with anv requirement not

in federal law. federal rules, or the local
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51 circuit rules unless the alleged violator has
52 been furnished in the particular case with
53 actual notice of the requirement.

Committee Note

Subdivision (a). This rule is amended to require that a
generally applicable direction regarding practice before a court
of appeals must be in a local rule rather than an internal
operating procedure or some other general directive. It is the
intent of this rule that a local rule may not bar any practice that
these rules explicitly or implicitly permit. Subdivision (b) allows
a court of appeals to regulate practice in an individual case by
entry of an order in the case. The amendment also reflects the
requirement that local rules be consistent not only with the
national rules but also with Acts of Congress. The amendment
also states that local rules should not repeat national rules and
Acts of Congress.

The amendment also requires that the numbering of
local rules conform with any uniform numbering system that
may be prescribed by the J ud101a1 Conference. Lack of uniform
numbering might create unnecessary traps for counsel and
litigants. A uniform numbering system would make it easier for
an increasingly national bar and for hngants to locate a local
rule that applies to a particular procedural issue.

Paragfaph (2) is new. Its aim is to protect against loss
of rights in the. enforcement of local rules relating to matters of
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form. The proscription of paragraph (2) is narrowly drawn --
covering only violations that are not willful and only those
involving local rules directed to matters of form. It does not
limit the court’s power to impose substantive penalties upon a
party if it or its attorney stubbornly or repeatedly violates a
local rule, even one involving merely a matter of form. Nor
does it affect the court’s power to enforce local rules that
involve more than mere matters of form.

Subdivision (b). This rule provides flexibility to the
court in regulating practice in a particular case when there is no
controlling law. Specifically, it permits the court to regulate
practice in any manner consistent with Acts of Congress, with
rules adopted under 28 U.S.C. § 2072, and with the circuit’s
local rules.

The amendment to this rule disapproves imposing any
sanction or other disadvantage on a person for noncompliance
with such a directive, unless the alleged violator has been

.furnished in a particular case with actual notice of the

requirement. There ‘should be no adverse consequence to a
party or attorney for violating special requirements relating to
practice before a particular court unless the party or attorney
has actual notice of those requirements.




COMMITTEE ON RULES OF PRACTICE AND PROCEDURE Agenda F-19 .
OF THE (Appendix B)
JUDICIAL CONFERENCE OF THE UNITED STATES Rules
WASHINGTON, D.C. 20544 September 1994

; ‘ : '
‘ "/ALICEMARIE H. STOTLER g CHAIRS OF ADVISORY COMMITTEES

CHAIR JAMES K. LOGAN
APPELLATE RULES
PETER G. McCABE -

SECRETARY PAUL MANNES
BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM
CIVIL RULES

O. LOWELL JENSEN
CRIMINAL RULES

" RALPH K. WINTER, JR.
- EVIDENCE RULES

TO: Honorable Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
and Procedure ’

FRCM: Honorable Paul Mannes, Caair
Advisory Committee on Bankruptcy Rules

SUBJECT: Report of the Advisory Committee on Bankruptcy Rules
DATE: May 16, 1994

The report of the Advisory Committee on Bankruptcy Rules
includes the following items:

I. Action Items

*

A. Proposed amendments to Rules 8018, 9029, and 9037, which
conform to the uniform provisions dealing with local rules,
standing orders, and technical amendments, are prasented to the
Standing Committee for its consideration. A preliminary draft of
these proposed amendments was published for comment in October
1993, These proposed amendments are discussed in my separate
memorandum to you dated May 12, 1994, which is enclosed
immediately following this memorandum. A draft of the proposed
amendments and a summary of the comments received from the bench
and bar are attached to my May 12th memorandum. . '

B. The Advisory Committee requests permission to publish
for comment by the bench and bar a preliminary draft. of proposed
amendments to Bankruptcy Rules 1006, 1007, 1019, 2002, 2015,
3002, 3016, 4004, 5005, 7002, 8008, and ¢£006. These proposed
amendments are summarized in, and attached to, my enclosed letter
dated May 14, 1994. .

* % % % %

*The Standing Committee did not approve the proposed
amendment to Rule 9037 for submission to the Judicial Conference.
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TO: Honorable Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
and Procedure B

FROM: Honorable Paul Mannes, Chair
Advisory Committee on Bankruptcy Rules

SUBJECT: Proposed Amendments to Bankruptcy Rules 8018,
9029, and 9037

. DATE: May 12, 1994

On behalf of the Advisory Committee on Bankruptcy Rules, it
is my honor to transmit proposed amendments to Bankruptcy Rules
8018, 9029, and 9037 for consideration by the Committee on Rules
of Practlce and Procedure of the Jud1c1a1 Conference of the
United States. ,

These proposed amendments are unusual in their origin.
Whereas original recommendations for proposed amendments usually
derive from the advisory committee and are presented to the
Standing Committee for its approval, the original suggestions for
proposed amendments governing local rules, procedure when there
is no controlling law, and technical amendments originated from
the Standing Committee with a view toward uniformity among the
four bodies of federal procedural rules ~-- Appellate, Bankruptcy,
Civil, and Criminal. As a result of the coordinated efforts of
the reporter to the standing committee and the reporters to the
advisory commlttees, the language of the proposed amendments on
these subjects is substantlally the same in all four bodies of
federal rules. ,

The Advisory Committee on Bankruptcy Rules favors the
proposed amendments to Rules 8018 and 9029 relating to local
rules and procedure when there is no controlllng law, and
recommends that they be adopted with one change discussed below.
At the Standing Committee meeting in June 1993, however, the
Advisory Committee on Bankruptcy Rules expressed its opposition
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to the proposed new Rule 9037 on technical amendments. The other
advisory committees and the Standing Committee did not share that
‘opposition at that time and, pursuant to the Standing Committee’s
request, the Advisory Committee on Bankruptcy Rules prepared for
publication the preliminary draft of Rule 9037.

The preliminary draft of the proposed amendments to
Bankruptcy Rules 8018, 9029, and 9037 was published for comment
by the bench and bar in October 1993. Comments were received
from seven respondents. A summary of these comments is enclosed.
A public hearing was scheduled to be held in Washington, D.C. on
March 25, 1994, but was canceled because of the lack of witnesses
requesting to testify. Based on the comments received, it does
not appear that the proposed .amefidments iare the subject of ‘
substantial controversy among the bench and bar.

_ At its meeting on February 24-25, 1994, the Advisory
Committee again reviewed the preliminary draft of these proposed
amendments and voted to recommend one change in the published
language. The Advisory Committee voted unanimously to change the
word "negligent" to "nonwillful" in the proposed amendments to
Rules 8018(a) (2) and 9029(a)(2), and in the related committee
notes, dealing with local rules imposing requirements of form.

In particular, the Advisory Committee recommends that the
published language of Rules 8018(a)(2) and 9027 (a) (2) be changed
as follows: ' : :

"A local rule imposing a requirement of form must
not be enforced in a manner that causes a party to lose

rights because of a regligent nonwillful failure to
comply with the requirement."

If this change is made, the following sentence in the
committee note also should be(changed.

"The proscription of paragraph (2) is narrowly drawn --
covering only violations i i

attributable—to-—negligence
that are not willfu]l and only those involving local
rules directed to matters of form."

The Advisory Committee believes that a finding of negligence
should not have to be made for a violation to be protected by
this rule. Other nonwillful violations also should be protected,
such as when the failure to follow a local rule relating to form
is due to reasons beyond the lawyer’s control, or in other

situations in which the lawyer’s conduct does not rise to the
level of negligence.

* ¥ X X ¥




SUMMARY OF COMMENTS ON THE PROPOSED AMENDMENTS
TO BANKRUPTCY RULES 8018, 9029, AND 9037

The Advisory Committee on Bankruptcy Rules received seven
comments from the bench and bar in response to the publication of
the preliminary draft of proposed amendments to Bankruptcy Rules
8018, 9029, and 9037. Listed below are the names and addresses

of the commentators and a ‘summary of each comment.

(1) Edith Broida, Esq.
P.O. Box 5941
Washington, D.C. 20016
(March 30, 1994)

Ms. Broida disagrees with Rule 9029(b) in that it permits a
Judge to regulate practice before him or her. "All judges need
to be instructed in judicial management and have the rules set
for them." She also criticizes a particular local rule in the
Southern District of Florida that permits a bankruptcy judge to
hear a motion to dismiss an appeal from an order of the
bankruptcy court based on the appellant’s failure to comply with
procedures for designating the issues. Ms. Broida also comments
on several other issues that are not related to Bankruptcy Rules
8018, 9029, or 9037.

(2) Honorable Samuel L. Bufford .
- United states Bankruptcy Court
Central District of California
Roybal Building
255 East Temple Street, Suite 1580
Los Angeles, CA 90012 .
(December 2, 1993) ‘ ‘

Judge Bufford agrees with the comments contained in the
letter of Judge Lisa Hill Fenning (see below), except' that he
believes that "local" local rules (standing orders) should be
actively discouraged. Judge Bufford discusses the experience in
the Central District of California where procedures of some 20
bankruptcy judges have been coordinated, resulting in publicized
local rules rather than judge-specific standing orders.

Judge Bufford also comments that the numbering of local
rules to correspond to the national Bankruptcy Rules "would
introduce a needless difficulty for lawyers in finding the
appropriate local rule." In the Central District, local rules
have been numbered to correspond to the local district court
rules. "A renumbering of the bankruptcy rules to correspond to
the Federal Rules of Bankruptcy Procedure will make it more
difficult for a non-specialist to find the appropriate local
rule." He then recommends two ways to ameliorate this difficulty.
First, the Bankruptcy Rules should be re-numbered to correspond
to the Federal Rules of Civil Procedure and, second, district
courts should be required to number their local rules to .
correspond to the Fed.R.Civ.P. Then "the entire federal practice




could be synchronized to make it easy for non-specialists to find
the appropriate rule." \

(3) Robert F. Connor, Clerk
United States Bankruptcy Court
Western District of Missouri
United States Courthouse - Room 201
811 Grand Avenue
Kansas City, Missouri 64106
(Comments contained in a memorandum to
Mark Van Allsburg and Ellen A. Johanson
dated April 13, 1994)

Mr. Connor indicates that the local rules in the Western
District of Missouri were recentlyirevised to employ a numbering
system consistent with the numbering system of the national
Bankruptcy Rules. He thinks that conforming local rule numbers
to the national rules is "achievable and could be made more
palatable by allowing an extended period of time to reach that
goal." However, Mr. Connor warns that "there may be more to the
proposed rules than meets the eye and any proposed system adopted
in the future may be more of a hinderance than a help. Most
local practitioners are familiar with the rules and the practice
in their respective districts. In trying to satisfy the needs of
a relatively small body of practitioners with multidistrict
practice the new rules have the greater potential of causing
confusion among the larger body of local attorneys who would have
to adjust to a new numbering system and a new style of operating
practice."

He also explained the current practice in that court with
respect to requirements of form. "It is the practice of this
court to first advise parties of their offense by means of a
deficiency notice and/or orders to correct or show cause before
imposing any sanction or disadvantage on that party." This would
seem to satisfy the notice requirement of proposed Rules
8018(a) (2) and 9029(a) (2). ‘

(4) Grace H. Dupree, Esq.
Office of the Clerk
United States Bankruptcy Court
Eastern District of Kentucky
P.O. Box 1111
Lexington, Kentucky 40588-1111
(April 19, 1994)

Ms. Dupree agrees that local rules should not duplicate
national rules or legislation. She also comments that the
proposed new Rule 9037 (Technical Amendments) seems to be’
practical and efficient. Finally, she agrees that a uniform
"numbering system for local rules should be adopted and suggests
that the numbering system used in the Eastern District of

2




Kentucky, which is tied to the national Bankruptcy Rules, be
used.
(5) Honorable Lisa Hill Fenning

United States Bankruptcy court

Central District of California

Roybal Building

255 East Temple Street, Suite 1682

Los Angeles, CA 90012

(November 24, 1993)

Judge Fenning supports the goal of developing a uniform
numberlng system for local rules, and says that her court is
awaiting guidance from the Advisory Committee as to how to
renumber their rules. However, Judge Fenning urges the Advisory
Committee to first consider whether the present numberlng system
for the national Bankruptcy Rules is "logical and consistent."
She believes that the national rules have evolved in a sequence
that perhaps no longer reflects a useful structure or order.
Once any necessary renumberlng of the national rules is -
completed, then local rules could be numbered to correlate w1th
the national rules.

Judge Fenning also comments that proposed Rule 9029 (b)
appears to sanction the practice of "local" local rules (standing
orders), which she opposes. She believes that judges should
strive to reach consensus for uniform procedures to be included
in local rules, rather than having numerous judge-specific .
orders. She supports the principle that a litigant should not
be punished for noncompliance with a standing order if there is
no notice of the requirement. Judge Fenning also comments that
standing orders could interfere with the functioning of the
clerk’s office by imposing additional demands upon the clerk’s
staff to enforce special requirements of particular judges. She
recommends that Rule 9029 (b) be amended further to provide that
"any regulations adopted by an individual judge must not
interfere with the functioning of the clerk’s office."

(6) Honorable Henry L. Hess, Jr.
Unites States Bankruptcy Court
District of Oregon .
1001 S.W. Fifth Avenue, #900
Portland, Oregon 97204
(January 5, 1994)

Judge Hess proposes that the Bankruptcy Rules expressly
require that "local rules must conform to the numbering system of
the Bankruptcy Rules."™ The local rules in the District of Oregon
already conform to the national Bankruptcy Rules. "What better
way to provide uniformity than to require local rules to use the
same numbering system as the national rules?"®




(7) John L.A. Lyddane, Esq.
Martin, Clearwater & Bell
220 East 42nd Street
New York, NY 10017-5842
(December 2, 1994)

Mr. Lyddane writes: "I agree that these amendments are
essentially non-controversial and see no reason why they should
not be implemented."
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF BANKRUPTCY PROCEDURE®

Rule 8018. Rules by Circuit Councils and
District Courts; Procedure When There is

No Controlling Law

(a) Local Rules by Circuit

Councils and District Courts.

(1) Circuit councils which have
authorized bankruptcy appellate panels
pursuant to 28 U.S.C. § 158(b) and the
district courts may, by—ae—t—::en—e—f acting
by a majority of the judges of the
council or district court, make and
amend rules governing practice and
procedure for appeals from orders or
judgments of bankruptcy judges to the
respective bankruptcy appellate panel or
district court;——net——ineensistent - |

consistent with _-- but not duplicative

of ~- Acts of Conqress and the rules of

‘New matter is underlined; matter
to be omitted is lined through.
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this Part VIII. Local rules must

conform to any uniform numbering system

prescribed by the Judicial Conference of
the United States. y» Rule 83

F.R.Civ.P. governs the procedure for
making and amending rules to govern

appeals.

-

(2) A Jlocal rule imposing a

requirement of form must not be enforced

in a manner that causes a party to lose

rights because of a nonwillful failure

to comply with the requirement. In—-allt
i 3 - f 5
ap?e%%a%er—fpaaeé——qﬁsy——ixxﬁﬂfﬁﬁk——é%s
l . L3 t - a ' ‘
with—these—rules+

(b) Procedure When There is No

Controlling‘Law. A bankruptcy appellate

panel or district judge may requlate
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practice in any manner consistent with

federal law, these rules, Officégl

Forms, and local rules of the circuit

council or district court. No sanction

or other disadvantage may be imposed for
noncompliance with any requirement not

in federal law, federal rules, Official

Forms, or the local rules of the circuit

council or district court unless the

alleged violator has been furnished in

the particuiar case with actual notice

of the requirement.

COMMITTEE NOTE

The amendments to this rule conform
to the amendments to Rule 9029. See
Committee Note to the amendments to Rule
9029.

Rule 9029. Local Bankruptcy Rules;
Procedure When There is No Controlling
Law . ’

{a) Local Bankruptcy Rules.




> W

U

10
11
12
13

14

15
16
17
18
19
20
21

4 RULES OF BANKRUPTCY PROCEDURE

(1) Each district court by—eaetien
of actingAby a majority of £he its
district judges +hereef may make and
amend rules governing practice and
procedure in all cases and proceedings
within the district court’s bankruptcy
jurisdiction which are mnet—ineensistent

consistent with =--_ but not duplicative

of -- Acts of Congress and these rules

and which do not prohibit or limit the
use of the Official Forms. Rule 83
F.R.Civ.P. governs the procedure for
making local rules. A district court
may authorize the bankruptcy judges of
the district, subject to any limitation
or condition it may prescribe and the
requirements of 83 F.R.Civ.P., to make

and amend rules of practice and

procedure which are net—ineensistent

consistent with -- but not duplicative
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of -~ Acts of Cd

ngress and these rules

and which do not

use of the Offic+al Forms.

must conform to

prohibit or limit the
Local rules

any uniform numbering

system

prescribed by

the Judicial

Conference of the

United States.

{2) A

local

rule imposing a

requirement of fo

rm must not be enforced

in a manner that

rights because o

‘causes a party to lose

f a nonwillful failure

to comply with th

e _requirement. In—all

eases—net—provit

eourt—may—regulad

jod—for—by—rule,—the
ae—*%sfpfae%&ee—*ﬂ—aﬁy
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r—with—these—rules—or
riet-in-which-the-eourt

& £ the distii

acts
{b)

Procedure When There is No

Controlling Law.

A judge may regulate

practice in any manner consistent with
]
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federal law, these rules, Official

Forms, and local rules of the district.

No sanction or other disadvantage may be

imposed for noncompliance with any

reguirement not in federal law, federal

rules, Official Forms, or the local

rules of the district unless the alleged

violator has been furnished in the

Qarﬁicular case with actual notice of

the requirement. -

)

COMMITTEE NOTE

Subdivision {(a). This rule is
amended to reflect the requirement that

local rules be consistent not only with
applicable national rules but also with
Acts of Congress. The amendment also
states that local rules should not
repeat applicable national rules and
Acts of Congress.

The amendment also requires that
the numbering of local rules conform
with any uniform numbering system that
may . be prescribed by the Judicial
Conference. Lack of uniform numbering
might create unnecessary traps for
counsel and 1litigants. A uniform
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numbering system would make it easier
for an increasingly national bar and for
litigants to locate a local rule that
applies to a particular procedural
issue.

Paragraph (2) of subdivision (a) is
new. Its aim is to protect against loss
of rights in the enforcement of local
rules relating to matters of form. For
example, a party should not be deprived
of a right to a jury trial because its
attorney, unaware of -- or forgetting--
a local rule directing that jury demands
be noted in the caption of the case,
includes a jury demand only in the body
of the pleading.- The proscription of
paragraph (2) is narrowly drawn --
covering only violations that are not
willful and only those involving local
rules directed to matters of form. It
does not limit the court’s power to
impose substantive penalties upon a
party if it or its attorney stubbornly
or repeatedly violates a local rule,
even one involving merely a matter of
form. Nor does it affect the court’s
power to enforce 1local rules that
involve more than mere matters of form
-- for example, a local rule requiring
that a party demand a jury trial within.
a specified time period to avoid waiver
of the right to a trial by jury.

Subdivision  (b). This rule
provides flexibility to the court in
requlating practice when there is no
controlling law. Specifically, it
permits the court to regulate practice
in any manner consistent with federal
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law, with rules adopted under 28 U.S.C.
§ 2075, with Official Forms, and with
the district’s local rules.

This rule recognizes that courts
rely on multiple directives to control
practice. Some courts regulate practice
through the published Federal Rules and
the local rules of the court. Some
courts also have used internal operating
procedures, standing orders, and other
internal ' directives. Although such
directives continue to be authorized,
they can lead to problems. Counsel or
litigants may be unaware of various
directives. .. In addition, the sheer
volume of < directives: may impose an
unreasonable. barrier. For example, it
may be difficult to obtain copies of the
directives. - Finally, counsel or
litigants may be unfairly sanctioned for
failing ‘to comply with a directive. For
these reasons, the amendment to this
rule disapproves imposing any sanction
or other disadvantage on a person for
noncompliance with such an internal
directive, unless the alleged violator
has been furnished in a particular case
with actual notice of the requirement.

There should be no adverse
consequence to a party or attorney for
violating special requirements relating
to practice before a particular Jjudge
unless the party or attorney has actual

notice of those requirements.
Furnishing litigants with a copy
outlining the judge’s practices =-- or

attaching instructions to a notice
setting a case for conference or trial
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~-- would suffice to give adtual notice,
as would an order in a case specifically
adopting by reference a judge’s standing
order and indicating how copies can be
obtained.

St




"Agenda F-19
(Appendix C)
Rules
September 1994

Report to Standing Rules Committee
Advisory Committee on Civil Rules

May 25, 1994
Introduction

The draft minutes of the April 1994 meeting of the Civil Rules
Advisory Committee are attached. The draft was prepared by the
committee Reporter, Edward H. Cooper, and reviewed by me.  These
minutes supply a detalled account of the matters summarized in this
Report.

Action Items

Proposed Amendments Submitted for Approval To Transmit
to the Judicial Conference

Summary of Amendments

The Committee recommends transmission to the Judicial
Conference of proposed amendments to Civil Rules 50, 52, 59, and
83. The proposals were published for comment on October 15, 1993.
Each of these amendments parallels amendments being proposed by
other advisory committees. The Committee does not recommend
transmission to the Judicial Conference of proposed amendments to
Rules 26(c), 43(a), and 84 that were published at the same time.
Rule 84 is discussed in this section; Rules 26(c) and 43(a) are
discussed in the next section.

The amendments to Rules 50, 52, and 59 establish a uniform
period for the post-trial motions authorized by those rules. A
post-trial motion under any of these rules must be filed no later
than ten days after entry of the judgment. Until now, these rules
have variously required that within the ten-day period the motion
be served and filed, or be "made," or be served. Stylistic changes
also have been made to conform to the new style conventions.

The discussion of Rules 50, 52, and 59 is set out at pages 8
to 9 of the draft minutes.

The ~amendments to Rule 83 deal with local rules and with
orders regulating matters not covered by national or local rules.
In keeping with the language of 28 U.S.C. § 2071, the regquirement
of conformlty with national statutes and rules would be expressed
by requlrlng that they "be consistent," in place of the present
"be not inconsistent." Local rules would be required to conform to
any uniform numbering system prescrlbed by the Judicial Conference
of the United States. A local rule imposing a requirement of form
could not be enforced in a manner that would cause a party to lose
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rights because of a nonwillful failure to comply. And no sanction
or other disadvantage could be imposed for failure to comply with
any procedural requirement not in federal law, federal rules, or
local district rules unless actual notice of the requirement has
been furnished in the particular case. Style changes also would be
made.

The discussion of Rule 83 is set out at page 9 of the draft
minutes.

The amendments to Rule 84 are described here, although the
Committee recommends that they not be transmitted to the Judicial
Conference. Instead, the Committee recommends that the Judicial
Conference be asked to support legislation that would embody the
principles of these amendments. These amendments would authorize
the Judicial Conference to add to, revise, or delete the forms that
jllustrate the operation of the rules. The Judicial Conference
also would be authorized to amend the rules to correct errors in
spelling, cross-references, or  typography, or to make technical
changes needed to conform the rules to statutory changes. Modest
style changes also would be made. On reexanination, the Committee
believes that these proposals would violate the procedure
established by the Rules Enabling Act, 28 U.S.C. § 2072. The
underlying principle, however,:'is sound. Legislation should be
proposed authorizing the Judicial Conference to make the described
changes through the Standing Committee and advisory committees
"structure. :

The discussion of proposed‘Rule 84 is set out at pages 9 to 10
of the draft minutes. .

Text of Amendments
GAP Report
Few changes were made in response to public comments.

The Note to Rule 59 was changed at the request of the
Bankruptcy Rules Advisory Committee by adding a new sentence that
refers to the difference between the Bankruptcy Rules and the Civil
Rules in calculating the period actually covered by a nominal ten-

day time limit.

The text of Rule 83(a)(2) was changed — again at the request
of the Bankruptcy Rules Advisory Committee - Dby substituing
"nonwillful® failure to comply for M"negligent" failure. The
Bankruptcy Committee was concerned that limiting the rule to
negligent failures to comply with local rule requirements of form
might permit sanctions for entirely innocent failures, such as
those caused by circumstances beyond the lawyer’s control. A

parallel change was made in the Committee Note.

¢
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Summary of Comments

Rules 50, 52, and 59. There were few comments on the Rule 50,
52, and 59 proposals. - One lengthy comment was premised on the
erroneous belief that Rule 6(a) now permits a motion under any of
these rules to be "filed" by mailing within ten days, without
regard to the time of actual delivery to the court. (The
requirement of delivery to the court to establish filing is
illustrated by Cavaliere v. Allstate Ins. Co., 11th Cir.1993, 996
F.2d 1111.) Another comment addressed the failure to clarify the
question whether Rule 50(b) requires renewal of a motion for
judgment as a matter of law "where the court simply fails to rule
on the motion made at the close of the evidence rather than denies
it." This part of Rule 50(b) was extensively amended in 1991, and
the Committee decided not to revisit the issue for the present.

Rule 83. The Federal Magistrate Judges Association opposed
the Rule 83 proposal. They ‘urged that there is no compelling
reason to establish national uniformity in local rule numbers, that
the Rule 83(a)(2) restriction on enforcing local rules is vague,
and that the Rule 83(b) requirement of actual notice would forbid

enforcement of widely accepted norms that are not codified in any

form of order. Another comment was that while all of the proposed
changes are desirable, still greater efforts should be made to
control the variable, confusing, and often unwise requirements
adopted by local rules and standing orders. Perhaps the authority
of the Judicial Councils of the Circuits under 28 U.S.cC. §§

'332(d)(4) and 2071 should be clarified, or perhaps some -other

system of effective review should be established.

* ¥ X X ¥

Patrick E. Higginbotham
Chair, Advisory Committee on Civil Rules
May 26, 1994
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Rules 50, 52, and 59

Discussion of the proposed amendments to Rules 50, 52, and 59
focused in part on the history of the proposal. Each rule now sets
10 days as the period for these post-trial motions, but the period
is allowed variously to-"serve" the motion, to "file and serve" the
motion, or to "make" the motion. The Bankruptcy Rules Committee
suggested that the rules be changed so that each allows 10 days
from entry of judgment to file the motion. This suggestion drew"
from the desire to further integrate bankruptcy practice with
practice under the Civil Rules. A parallel change has been
proposed for Appellate Rule 4. Filing was chosen as. the
requirement because ordinarily it is an objective phenomenon that
can be easily verified at the clerk’s office. Some contern was
expressed with the difficulty of accomplishing timely filing by
lawyers located in remote areas. ,

It was urged on behalf of the Bankruptcy Rules Committee that
the Note to Rule 59 should be revised by adding the information
that Bankruptcy Rule 9006(a) treats “"intervening ‘Saturdays,
Sundays, and legal holidays" differently than Civil Rule 6(a).
This request was adopted. .

A motion to send Rules 50, 52, and 59 to the Standing
Committee for approval, with the addition to the Rule 59 note, was
adopted. ‘ '

Rule 83

The Bankruptcy Rules Committee recommended that the proposed
Rule 83(a)(2) reference to "negligent" failure to comply with a
local rule requirement of form be changed to "nonwillful." The
change reflects the prospect that read literally, the proposal
would not reach an unavoidable failure to comply. The Committee
accepted this recommendation without dissent.

The discussion of proposed Rule 83(b) focused on the question
whether it might be possible to do something more effective to
restrict or eliminate standing orders. Several Committee members
thought it would be desirable to reduce drastically the use of
standing orders. It was noted, however, that past efforts to
reduce even the use of local rules have proved difficult; efforts
to reduce the use of individual judge standing orders seem all the
more likely to prove difficult.

A motion to send Rule 83 to the Standing Committee for
approval was adopted.

x ¥ X% ¥ ¥
Respectfully submitted,

Edward H. Cooper, Reporter




PROPOSED AMENDMENTS TO
RULES OF CIVIL PROCEDURE*

Rule 50. Judgment as a Matter of Law in

10
11

12

Jury Trials; Alternative Motlon for New Trial;
Conditional Rulings - -

% %k & % %
(b} Renewal-of-Renewing Motion for Judgment

After 'Trial; Alternative Motion for New Trial

Whenever-If, for any reason, the court does not grant a

motion for a-judgment as a matter of law made at the
close of all the evidence—iS—éeﬂied-er—fer;aaay—feasen-is
net-granted, the court is deemed-considered to have
submitted the action to the jury subject to a—later
determination—of—the court’s later deciding the legai
questions raised by the motion. Such-a-metien-may-be

renewed—by-service—and—The movant mav renew its
request for judgment as a matter of law_by filing a’

*New matter is underlined; matter to be omitted is lined
through.
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motion not later than 10 days after entry of judgment:

# — and may alternatively request a new trial or join a
motion for a new trial under Rule 59+nay-bejoined-with

verdiet-wasreturned;In ruling on a renewed motion, the
court may;-in-dispesing—of the-renewed-motion;-;

@) if a verdict was returned:

(A) allow the judgment to stand,-ex
(B) order a new trial, or
(C) direct the-entry of judgmentas a
' matter of law-—; or
[04] i€ no verdict was returned,-the-court
may—in-dispesing-of-the renewed-motion; :

(A) order a new trial. or

(B) direct the-entry of judgmeﬁt asa
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matter of law-er-may-erdera—new-trial.
(c) Same—Cenditional-Rulings—en—Grant-ef
Granting Renewed Motion for Judgment as a Matter of

Law; Conditional Rulings; New Trial Motion.

% %k ok % k

(2) The-Anv motion for a new trial under

Rule 59 by a party against whom judgment as a

matter of law has-been-is rendered may-serve-must

be filed a-motion-for-a—newtrial-pursuant-teo-Rule
39-not later than 10 days after lentry of the

judg\ment.

* %k k %k %

COMMITTEE NOTE

The only change, other than stylistic, intended by this

revision is to prescribe a uniform explicit time for filing of post-
judgment motions under this rule — no later than 10 days after
entry of the judgment. Previously, there was an inconsistency
in the wording of Rules 50, 52, and 59 with respect to whether
certain post-judgment motions had to be filed, or merely
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served, during that period. This inconsistency caused special
problems when motions for a new trial were joined with other
post-judgment motions. These motions affect the finality of the
judgment, a matter often of importance to third persons as well
as the parties and the court. The Committee believes that each
of these rules should be revised to require filing before end of
the 10-day period. Filing is an event that can be determined
with certainty from court records. The phrase "no later than"
is used — rather than "within" — to include post-judgment
motions that sometimes are filed before actual entry of the
judgment by the clerk: It should be noted that under Rule 6(a)
Saturdays, Sundays, and legal holidays are excluded in
measuring the 10-day period, and that under Rule 5 the
motions when filed are to contain a certificate of service on
other parties. ‘

Rule 52. Findings by the Court; Judgment on Partial Findings
1 : I

2 (b) Amendment. Upes-On a party’s motion efa
3 party-made—filed not later than 10 days after entry of
4 judgment, the court may amend its findings — or make
5 additional findings — and may amend the judgment
6 aceordingly. The motion may be-made-with-accompany
7 a motion for a new qiél pursuant-to-under Rule 59.

8 When findings of fact are made in actions tried by-the
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9 eeurt-without a jury, the qﬁesﬁeﬂ—ef—the—sufﬁciency of
16 the evidence te—sappeft—supporting‘ the findings may
11 '\éhereaﬁef—be later ‘guésﬁo;éd faiﬁeé—Whether or not in
12 the district court the party raising the question hasmade
13 2inthe districtcourtan-objection-to-such-objected to the
14 findings, moved -er-has-made-a-motion-to amend tﬁem |

15 § j or moved for partial findings.

COMMITTEE NOTE

The only change, other than stylistic, intended by this
revision is to require that any motion to amend or add findings
after a nonjury trial must be filed no later than 10 days after
entry of the judgment. Previously, there was an inconsistency
in the wording of Rules 50, 52, and 59 with respect to whether
certain post-judgment motions had to be filed, or merely
served, during that period. This inconsistency caused special
problems when motions for a new trial were joined with other
post-judgment motions. These motions affect the finality of the
judgment, a matter often of importance to third persons as well
as the parties and the court. The Committee believes that each
of these rules should be revised to require filing before end of
the 10-day period. Filing is an event that can be determined
with certainty from court records. The phrase "no later than"
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is used — rather than "within" — to include post-judgment
motions that sometimes are filed before actual entry of the
judgment by the clerk. It should be noted that under Rule 6(a)
Saturdays, Sundays, and legal holidays are excluded in
measuring the 10-day period, and that under Rule 5 the
motions when filed are to contain a certificate of service on
other parties.

Rule 59. New Trials; Amendment of Judgments

1

2

10
11

12

* K Kk K Kk

() Time for Motion. A;l,y motion for a new

trial shall-must be served-filed not later than 10 days
after the-entry of the judgment. |
(¢) Time for Serving Affidavits. When a

motion for new trial is based upon affidavits, they shall
must be served-filed with the motion. The opposing
iaarty has 10 days after such-service within-which-to serve
file opposing affidavits, whieh-but that period may be
extended for an-additional-period-not-exceeding-up to 20
days, either by the court for good cause shewn-or by the

parties’ by—written stipulation. The court may permit
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reply affidavits.

(d) On Court’s Initiative—ef—Court; Notice;
Specifying Grounds. Not later than 10 days after entry
of judgment the court, on —ef-its own, iﬁi-t-iative—m;xy
order a new trial for any reason for-whieh-it-mizht have
granted-a-new-trial-en-that would justify granting one on
a_party’s niotion—ef—a—-paﬂy. Afterl giving the parties
notice and an opportunity to be heard-en-the-matter, the

court may grant a timely motion for a new trial-timely
served; for a reason not stated in the motion. In-either

ease;-When granting a new trial on its own initiative or

for a reason not stated in a motion, the court shallmust

specify in-the-order-the grounds in jts order-therefor.
(e) Motion to Alter or Amend a-Judgment. Any

motion to alter or amend the-a judgment shall-must be

served-filed not later than 10 days after entry of the

judgment.
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COMMITTEE NOTE

The only change, other than stylistic, intended-by this
revision is to add explicit time limits for filing motions for a
new trial, motions to alter or amend a judgment, and affidavits
opposing a new trial motion. Previously, there was an
inconsistency in the wording of Rules 50, 52, and 59 with
respect to whether certain post-judgment motions had to be
filed, or merely served, during the prescribed period. This
inconsistency caused special problems when motions for a new
trial were joined with other post-judgment motions. These
motions affect the finality of the judgment, a matter often of
importance to third persons as well as the parties and the court.
The Committee believes that each of these rules should be
revised to require filing before end of the 10-day period. Filing
is an event that can be determined with certainty from court
records. The phrase "no later than" is used — rather than
*within" — to include post-judgment motions that sometimes
are filed before actual entry of the judgment by the clerk. It
should be noted that under Rule 5 the motions when filed are
to contain a certificate of service on other parties. It also
should be noted that under Rule 6(a) Saturdays, Sundays, and
legal holidays are excluded in measuring the 10-day period, but
that Bankruptcy Rule 9006(a) excludes intermediate Saturdays,
Sundays, and legal holidays only in computing periods less than
8 days.

Rule 83. Rules by District Courts; Judge’s Directives

1 (a) Local Rules.

2 1) Each district court-by-action—of, aéting
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by a majority of the-its district j4udsc§es-t-]aei:eef4 may
from-time-to-time, after giving appropriate pl‘lblic
ﬁotice and an oﬁﬁor%ﬁnity te-for comment, make
and amend rules governing its practicé. A local

rule must be met—inconsistent with — but not

duplicative of — Acts of Congress and-these rules
adopted under 28 U.S.C. §8 2072 and 2075, and

must conform to any uniform numbering system

prescribed by the Judicial Conference of the

United States. A local rule se-adepted-shall-takes

effect upon the date specified by the district court

and shall-remains in effect unles; amended by the
distriet-court or abrogated by the judicial council
of the circuit—iﬁ-—whieh—the—éis‘féet—iHeeaéd.
Copies of rules and amendments-se-made-by-any
distriet-court-shall must, upon their promulgatic;n;

be furnished to the judicial council and the
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Administrative Office of the United States Courts
and be—ﬁade available to the public.

2) A local rule imposing a requirement of
form must not be enforced in a manner that causes

a_party to lose rights because of a nonwillful

failure to comply with the requirement.

() Procedure When There is no Controlling
Law. In-all-cases-notprovided-forby-rule;the-A distret
judges-andmagistrates may regulate theirpractice in any
manner aet-inconsistent with tl/aese—federal law. rules
adopted under 28 U.S.C. §§ 207é and 2075, ex-and local
rules these of the district i&whieh—they—aet'No sanction

or _other disadvantage may __be imposed for

noncompliance with any reguirément not in federal law,
federal rules, or the local district rules unless the alleged

violator has been furnished in the particular case with

actual notice of the requirement.
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- COMMITTEE NOTE

SUBDIVISION (a). This rule is amended to reflect the
requirement that local rules be consistent not only with the
national rules but also with Acts of Congress. The amendment
also states that local rules should not repeat Acts of Congress
or local rules.

The amendment also requires that the numbering of local
rules conform with any uniform numbering system that may be
prescribed by the Judicial Conference. Lack of uniform
numbering might create unnecessary traps for counsel and
litigants. A uniform numbering system would make it easier for -
an increasingly national bar and for litigants to locate a local
rule that applies to a particular procedural issue.

Paragraph (2) is new. Its aim is to protect against loss of
rights in the enforcement of local rules relating to matters of
form. For example, a party should not be deprived of a right
to a jury trial because its attorney, unaware of — or forgettmg
— a local rule directing that j Jury demands be noted in the
caption of the case, includes a jury demand only in the body of
the pleading. The proscription of paragraph (2) is narrowly
drawn - covering only violations attributable to nonwiliful
failure to comply and only those involving local rules directed
to matters of form. It does not limit the court’s power to
impose substantive penalties upon a party if it or its attorney
contumacjously or willfully violates a local rule, even one
involving merely a matter of form. Nor does it affect the
court’s power to enforce local rules that involve more than
mere matters of form - for example, a local rule requiring
parties to identify evidentiary matters relied upon to support or
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oppose motions for summary jﬁdgment.

SUBDIVISION (b). This rule provides flexibility to the court
in regulating practice when there is no controlling law.
Specifically, it permits the court to regulate practice in any
manner consistent with Acts of Congress, with rules adopted
under 28 U.S.C. §§ 2072 and 2075, and with the district local
rules.

This rule recognizes that courts rely on multiple directives
to control practice. Some courts regulate practice through the
published Federal Rules and the local rules of the court. Some
courts also have used internal operating procedures, standing
orders, and other internal directives. Although such directives
continue to be authorized,  they can lead to problems. Counsel
or litigants may be unaware of various directives. In addition,
the sheer volume of directives may impose an unreasonable
barrier. For example, it may be difficult to obtain copies of the
directives.  Finally, counsel or litigants may be unfairly
sanctioned for failing to comply with a directive. For these
reasons, the amendment to this rule disapproves imposing any
sanction or other disadvantage on a person for noncompliance
with such an internal directive, unless the alleged violator has
been furnished actual notice of the requirement in a particular
case.

There should be no adverse consequence to a party or
attorney for violating special requirements relating to practice
before a particular court unless the party or attorney has actual
notice of those requirements. Furnishing litigants with a copy
outlining the judge’s practices — or-attaching instructions to a
notice setting a case for conference or trial — would suffice to
give actual notice, as would an order in a case specifically
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adopting by reference a judge’s standing order and indicating
how copies can be obtained.
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SUBJECT Report on Proposed and Pending Rules of Criminal
Procedure

DATE: May 17, 1994

i

I INTRODUCTION.

At its meeting April 18 & 19, 1994, the Advisory Committee on the Rules of
Criminal Procedure acted upon proposed or pending amendments to several Rules of
Criminal Procedure. This report addresses those proposals and recommendations to the
Standing Committee. A GAP Report and copies of the rules and the accompanying
Committee Notes are attached along with a copy of the minutes of the April meeting.

1I. RULES OF CRIMINAL PROCEDURE PUBLISHED FOR PUBLIC
COMMENT.

A. 1;1 General.

Pursuant to action by the Standing Committee at its Summer 1993 meeting,
proposed amendments in the following rules were published for public comment: Rule
5. Initial Appearance Before the Magistrate Judge; Rule 10. Arraignment; Rule 43.
Presence of the Defendant; Rule 53. Regulation of Conduct in the Court Room; Rule
57. Rules by District Courts; and finally Rule 59 *Effective Date; Technical
Amendments. A hearing on these amendments was held on April 18, 1994 in
Washington, D.C. in conjunction with the Committee’s meeting. In addition to the
three witnesses who testified at that hearing (which was televised by C-Span), the
Committee also carefully considered written comments on the proposed amendments.

The attached GAP Report provides more detailed discussion of the changes

* *k k % %

*The Standing Committee did not approve the proposed
amendment to Rule 59 for submission to the Judicial Conference.
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made to the rules since their publication. The following discussion briefly notes any
significant changes and the Committee’s recommended action:

B. Rule 5. Initial Appearance Before the Magistrate
Judge: Exception for UFAP Defendants.

The amendment to Rule 5 would exempt the government from promptly
presenting a defendant charged only under 18 U.S.C. § 1073 (Unlawful Flight to
Avoid Prosecution, i.e., UFAP) to a magistrate where the United States had no
intention of prosecuting the defendant for that offense. Although there were very few
comments on the proposed amendment to Rule 5, one commentator suggested a
conforming amendment to Rule 40. The Committee agreed with that proposal and as
dlscusssed infra, has proposed a minor amendment to Rule 40 to reflect the change to
Rule

'Recommendation: The Advisory Committee, which approved the amendment
to Rule 5 by a vote of 9 to 2, recommends that Standing Committee approve Rule 5
and forward it to the Judicial Conference for its approval.

C. Rule 10. Arraignment

The published amendment to Rule 10 would permit use of video
teleconferencing to arraign a defendant not present in the courtroom. Of the few
written comments received, most were opposed to the amendment, as were two of the
witnesses who presented testimony on April 18th. In addition, Judge Diamond of the
Committee on Defender Services had requested deferral of the proposed amendment
pending completion of a pilot program. Following discussion of the issue the
Committee voted by a margin of 10 to 0, with one abstention, to defer any further
action on the amendment to Rule 10.

Recommendation: None at this time.

D. Rule 40. Commitment to Another District.

In discussing the published amendment to Rule 5, supra, the Committee
concluded that some reference should be made in Rule 40(a), which also addresses
appearances before federal magistrates. The minor amendment proposed by the
Committee simply cross-references the change in Rule 5; a copy of the proposed
change and a Committee Note are attached.

Recommendation: The Committee recommends that the amendment to Rule
40 be approved, without public comment, and forwarded to the Judicial Conference.
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E. Rule 43. Presence of the Defendant; In Absentia
Sentencing.

The proposed amendment to Rule 43 was intended to (1) provide for
teleconferencing for pretrial sessions where the accused is not in the courtroom, and (2)
provide for in absentia sentencing. Based upon its discussion regarding the proposed
amendment to Rule 10, supra, the Committee voted to delete that provision from Rule
. 43. The Committee also modified the proposed language in Rule 43(b) to make it clear
that in absentia sentencing could take place after jeopardy had attached, including entry
of a guilty plea or a nolo contendere plea. The Committee voted by a margin of 9 to 1
with one abstention, to forward the proposed amhendment, as modified, to the Standing
Committee.

?

Recommendation: The Committee recommends that Rule 43, as modified, be
approved and forwarded to the Judicial Conference, without further publication and
comment. .

F. Rule 53. Regulation of Conduct in the Court Room

The proposed amendment to Rule 53 would permit broadcasting from, and
cameras in, federal criminal trials under guidelines or standards promulgated by the
Judicial Conference. The Advisory Committee considered the testimony of one
witness, Mr. Steve Brill of Court TV, and several written comments, which were for
the most‘part supportive of the amendment. During the Committee’s discussion of the
amendment, it was suggested that broadcasting and cameras should only be permitted if
both the prosecution and defense agreed to such coverage. The Committee was
generally opposed to that suggestion because it would in effect frustrate the purpose of
the amendment and any possible pilot programs. It was also suggested that the
amendment to Rule 53 should be written in a more peutral tone. That suggestion was
also rejected because as published, the rule reflects the view the general rule of no
broadcasting or cameras unless appropriate guidelines are established by the Judicial
Conference. The Committee ultimately decided, by vote of 9 to 1, to forward the
proposed amendment to Rule 53 as it was published for comment.

The Committee agreed that in light of other Committees’ interest regarding
cameras in the court room, careful coordination with those committees would be
required. The Committee also believed strongly that given the special problems
associated with criminal trials, that it should be actively involved in the process of
formulating appropriate guidelines. To that end, a subcommittee was appointed to
draft suggested guidelines and to report to the Committee at its Fall 1994 meeting.

Recommendation: The Advisory Committee recommends that the amendment
to Rule 53 be approved and forwarded to the Judicial Conference, with the
recommendation that the Advisory Committee on Criminal Rules should be actively
involved in drafting any appropriate guidelines.
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G. Rule 57. Rules by District Courts

The proposed amendment to Rule 57 mirrors similar amendments in the other
procedural rules. Although the Committee was informed that the Bankruptcy
Committee had recommended substitution of the word "nonwillful” for "negligent
failure,” the Committee unanimously approved the amendment to Rule 57 as published.
Following brief discussion of the issue, the Committee did delete a brief reference in
the Committee Note which referred to untimely requests for trial as being an example
of a "negligent failure." T

Recommendation: The Committee recommends tha?f ,Rule 57 be approved and
forwarded to the Judicial Conference. o ‘ o

H. Rule 59. Effective Date; Technical Amendments.

The proposed amendment to Rule 59, which also mirrors similar amendments in
the other rules, was noncontroversial. The Committee voted unanimously to approve

the amendment as published.

Recommendation: The Advisory Committee recommends that the proposed
amendment to Rule 59 be approved and forwarded to the Judicial Conference.

X ¥ ¥ x x




TO: Hon. Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
and Procedure

FROM: Hon. D. Lowell Jensen, Chair
Advisory Committee on Federal Rules of Criminal
Procedure

SUBJECT: GAP Report: Explanation‘ofldhanges Made Subsequent
’ to the Circulation for Public Comment of Rules 5,
10, 40, 43, 53, 57, and 59.

DATE: May 17, 1994 h

At its July 1993 meeting the Standing Committee
approved the circulation for public comment of proposed
amendments to Rules 5, 10, 43, 53, 57 and 59.

All six rules were published in the Fall 1993 with a
deadline of April 15, 1994 for any comments. At its meeting
on April 18 and 19, 1994 in Washington, D.C., three
witnesses presented testimony to the Committee on the
‘proposed amendments. The Advisory Committee has considered
the written submissions of members of the public as well as
the three witnesses. Summaries of any comments on each
Rule, the Rules, and the accompanying Committee Notes are
attached. :

The Advisory Committee’s actions on the amendments
subsequent to the circulation for public comment are as
follows:

1. Rule 5. Initial Appearance Before the Magistrate
Judge: Exception for UFAP Defendants. :

The Committee made no changes to the proposed amendment
to Rule 5. Although there were very few comments on the
proposed amendment to Rule 5, one commentator suggested a
conforming amendment to Rule 40. The Committee agreed with
that proposal and as discussed infra, has proposed a minor
-amendment to Rule 40 to reflect the change to Rule 5.

2. Rule 10. Arraignment

After considering the testimony of several witnesses
and several written comments, the Committee has decided to
defer any further consideration of the proposed amendment to
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Rule 10 until its April 1995 meeting.

3. Rule 40. Commitment to Another District.

In discussing the published amendment to Rule 5, supra,
the Committee concluded that some reference should be made
in Rule 40(a), which also addresses appearances before
federal magistrates. The minor amendment simply cross-
references the change in Rule 5; a copy of the proposed
change and a Committee Note are attached.

i

4. Rule 43. Presence of the Defendant; In Absentia
Sentencing.

Based upon testimony of two witnesses and several
written comments, the Committee changed the amendment by
deleting the prov1s1on for video teleconferencing of
pretrial sessions. The Committee also modified the proposed
language in Rule 43(b) to make it clear that in absentia
sentencing could take place after jeopardy had attached,
including entry of a guilty plea or a nolo contendere plea.

5. Rule 53. Regulation of Conduct in the Court Room

The Committee made no changes to the proposed amendment
to Rule 53 would permit broadcasting from, and cameras in,
federal criminal trials under guidelines or standards
promulgated by the Judicial Conference. The Adv1sory
Committee considered the testimony of one witness, Mr. Steve
Brill of Court TV, and several written comments, which were
for the most part supportive of the amendment.

6. Rule 57. Rules by District Courts

No changes were made to the proposed amendment to Rule

‘57, which mirrors similar amendments in the other procedural

rules. Following brief discussion of the issue, the
Committee did delete a brief reference in the Committee Note
which referred to untimely requests for trial as being an
example of a "negligent failure" to follow a local rule.
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7. Rule 59. Effective Date; Technical Amendments.

No changes were made to the proposed amendment to Rule

59, which also mirrors similar amendments in the other
rules.

*****"
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ADVISORY COMMITTEE ON
FEDERAL. RULES OF CRIMINAIL PROCEDURE

PROPOSED AMENDMENT TO RULE 5
I. SUMMARY OF COMMENTS: Rule 5

"The Committee received three written comments
addressing the proposed amendment to Rule 5. One
commentator supported the amendment because it will save
judicial and law enforcément resources. The second
commentator, writing on behalf of the American Bar
Association, opposed the change, inter alia, because it was
in conflict with the pertinent ABA Standard. The third
commentator simply suggested a conforming amendment to Rule
40.

IX. LIST OF COMMENTATORS: Rule 5

1. William J. Genego & Peter Goldberger, NADCL,
Washington, D.C., 4-14-94.

2. Charles B. Kuenlen, Esq., Glynco, GA, 12-17-93.

3. | Myrna Raeder, Prof., Los Angeles, CA, 4-12-94.

ITI. COMMENTS: Rule 5

William J. Genego, Esq.

Peter Goldberger, Esq. ]
National Assoc. of Criminal Defense Lawyers
Washington, D.C.

April 14, 1994.

Mr. Genego and Mr. Goldberger, on behalf of the
National Association of Criminal Defense Lawyers, endorses
the proposed amendment to Rule 5. They believe that under
appropriate circumstances the change will result in saving
judicial and law enforcement resources and will facilitate
the prompt return of an arrested defendant to the
jurisdiction where the prosecution is pending. They suggest
that the rule or committee note include some discussion that
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-,

the words "without unnecessary delay" mean a period of time
of 48 hours. :

Charles B. Kuenlen, Esq.

Instructor, Department of the Treasury
Glynco, Georgia

December 17, 1993.

Without commenting directing on the merits of the .
proposed rule change, Mr. Kuenlen observes that the
amendment is in apparent conflict with Rule 40 which also
requires appearance before a federal magistrate.

-

Myrna Raeder

Professor of Law
Southwestern University
Los Angeles, Ca,

April 12, 1994.

Writing on behalf of the American Bar Association,
Professor Raeder expresses opposition to the amendment. She
notes that the amendment is in conflict with the "Pretrial
Release" chapter of the ABA Standards for Criminal Justice
(24 ed. 1986, Supp.) which states that unless an accused is
released by lawful means or on citation, the accused is to
be taken before a judicial officer promptly after an arrest.
Any convenience to law enforcement officers would be greatly
outweighed by the important right to appear pronmptly before
‘a judicial officer. :

* ¥ x ¥ ¥
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ADVISORY COMMITTEE ON
FEDERAL RULES. OF CRIMINAL PROCEDURE

PROPOSED AMENDMENT TO RULE 43
I. SUMMARY OF COMMENTS/TESTIMONY: Rule 43
The Committee received seven written comments and heard
testimony from two witnesses on the proposed amendments to
Rule 43. Support for the amendments was split. As a result
of the comments, the Committee deleted the provision for
video teleconferencing for pretrial sesssions. It also
modified lanugage in Rule 43 for sentencing in absentia
defendants.
IT. LIST OF COMMENTATORS/WITNESSES: Rule 43
1. Hon. Earl Britt, ED North Carolina, 12-10-93.
2. Hon. Gustave Diamond, Chair, Judicial Conference’s
Committee on Defender Services, Pittsburg, PaA, 4-
6-94.
3. Hon. Martin Feldman, ED Louisiana, 11-16-93.

4. William J. Genego & Peter Goldberger, NADCL,
Washington, D.C., 4-14-94.

5. Eduardo Gonzales, Dir., US Marshals Service,
Arlington, VA., 4-15-94.

6. Kathleen M. Hawk, D1r., Federal Bureau of Prlsons,
Washington, D. C., 4-15-94,

7. Ms. Elizabeth Manton & Mr. Alan Dubois, Raleigh,
NC, Testimony, 4-18-94

8. Myrna Raeder, Prof., Los Angeles, CA, 4-12-94.

IITI. COMMENTS: Rule 43

Hon. Earl Britt L
District Judge
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ED North Carolina
December 10, 1994

Judge Britt expressed support for the proposed
amendment to Rule 43 which would permit video
teleconferencing for pretrial sessions. He indicated that
he had been part of the Judicial Conference’s pilot project
and that in his experience, the proceedings had been :
conducted in a fair and just manner. He expressed concern,
however, that the amendment might be construed as providing
the defendant with a right to be present during a competency
hearing. He urged the Committee to either expressly provide
that in competency hearings the defendant’s consent is not
required or that the amendment was not intended to cover

that issue. ]

Hon. Gustave Diamond

Chair, Judicial Conference’s Committee on Defender Services
Pittsburgh, PA '
April 6, 1994

Judge Diamond urged the Committee to defer action on
the proposed amendment to Rule 43 vis a vis video .
‘teleconferencing. He expressed concern about the potential
impact of the amendment on costs for video teleconferencing;
and noted that the process would result in a shift of
funding from the Bureau of Prisons and Marshals Service to
the judiciary’s Defender Services appropriation. He added
that he was concerned about possible issues of effective
representation and noted that deferral would be appropriate
pending the results of several pilot programs which could
assess video teleconferencing.

Hon. Martin Feldman
District Judge

ED Louisiana
November 16, 1993

Judge Feldman questioned whether the Committee intended
through the amendment to Rule 43(c)(4)(video
teleconferencing for pretrial sessions) that the defendant
has a right to be present at pretrial conferences.
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William J. Genego, Esq.

Peter Goldberger, Esqg.

National Assoc. of Criminal Defense Lawyers
Washington, D.C.

April 14, 1994.

Mr. Genego and Mr. Goldberger, on behalf of the
National Association of Criminal Defense Lawyers, opposed
the amendment to Rule 43(b)(2) which would provide for in
absentia sentencing of a defendant. They noted that the
amendment was not justified and would mean that absent
defendants would automatically lose their right to appeal.
They also raised questions about whether the amendment, as
published, would also apply to defendants who have pleaded
guilty or nolo contendere. They supported the proposed
change to (c¢)(1) and they supported the provision for video

_teleconferencing for pretrial sessions, provided that the

defendant was required to execute a written waiver of the
right to be present in court. Finally, they opposed the
amendment relating to correction of the sentence without the
defendant being present because there was no prov1s1on for
obtaining consent from the defendant.

Eduardo CGonzales

Director, United States Marshals Service
Arlington, VA.

April 15, 1994

Mr. Gonzales expressed strong support for the amendment
vis a vis video teleconferencing for pretrial sessions,
noting that the amendment would increase efficiency, save
financial resources of the Marshals and the courts, and
increase security for both the "court family" and the
public.

Kathleen M. Hawk, Esq.

Director, Federal Bureau of Prisons
Washington, D.C.

April 15, 1994

Citing a number of important reasons, in particular
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safety, for the amendments to Rule 43 concerning video
teleconferencing, Ms. Hawk reiterated the Bureau of Prisons”’

‘support for the change. She noted that the need for the

amendment has made clear in caselaw which holds that the
Rules of Criminal Procedure do not. permit video
teleconferencing. : '

Ms. Elizabeth Manton, Esq.
Mr. Alan Dubois, Esq.
Federal Public Defenders
Raleigh, NC

April 18, 1994

Ms. Manton and Mr. Dubois presented live testimony to

- _the Committee on April 18, 1994. Based upon their

p——

experiences in several cases, they were very opposed to the
amendment to Rule 43 which would have provided for video
teleconferencing for pretrial sessions. They cited a number
of practical problems that the amendment would raise and
reiterated the very important right of the defendant to
personally appear in court. g

Myrna Raeder

Professor of Law
Southwestern University
Los Angeles, Ca,

April 12, 1994,

Writing on behalf of the. American Bar Association,
Professor Raeder expressed general support for the amendment
to Rule 43 dealing with video teleconferencing of pretrial
sessions. She raised a number of practical and financial
considerations, however, which she believed should be
studied by the Committee. She also suggested that the
Judicial Conference should consider running a pilot program
in two large urban districts and also consider any existing
state arraignment projects.
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENT TO RULE 53
I. SUMMARY OF COHMENTS/TESTIHONY: Rule 53
The Committee received 'five written comments and heard
testimony from two witnesses on the proposed amendments to

Rule 53. With two exceptions, the commentators and
witnesses supported the amendment.

IT. LIST OF COMMENTATORS/WITNESSES: Rule 53

1. Hon. Donald C. Ashménskas, Portland OR, 12-8-93.
2. Steven Brill, Court TV, Washington, D.C. 4-18-94.
3. Prof. Edward Cooper, Ann Arbor, Mich., 1-16-94.

4. Timothy B. Dyk, Esqg., Washington, D.C., 4-15-94.

5. William J. Genego & Peter Goldberger, NADCL,
Washington, D.C., 4-14-94.

6. Rory K. Little, Esg., ND CA, 4-15-94

7. Myrna Raeder, Prof., Los Angeles, CA, 4-12-94.

III. COMMENTS: Rule 53

‘Hon. Donald C. Ashmanskas
United States Magistrate Judge
Portland OR

December 8, 1993

Judge Ashmanskas indicated that he is strongly opposed
to the proposed amendment to Rule 53. He stated that his
opposition is based upon 18 years of experience during which
he had observed a number of horrible experiences re cameras
in the court room. He noted that with the exception of
coverage for naturalization, ceremonial, investiture
proceedings or for educational purposes, cameras should be
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completely banned from the courthouse.

Mr. Steven Brill

Chairman, American Lawyer Media, L.P.
Washington, D.C.

April 18, 1994

Mr. Brill testified before the Committee on April 18,
1994 and presented information on how broadcasting of trials
can be conducted with little or no disruption to the
proceedings. He also included results of a survey of state
judges which generally supported broadcasting of trials.

Prof. Edward Cooper

Reporter, Civil Rules Advisory Committee
Ann Arbor, Mich.

January 16, 1994

Professor Cooper suggested that the term "standards" be
substituted for the term "quidelines." The former term is
used in Civil Rule 5(e) and Appellate Rule 25(a).

Timothy B. Dyk, Esq.
Washington, D.C.
April 15, 1994

Mr. Dyk indicated in both a written statement and
during oral testimony that he represents various news
organizations which support the amendment to Rule 53. .
Citing points made in the Committee Note to the amendment,
he indicated that the Judicial Conference should have the
flexibility to adopt new policies for media coverage of
federal criminal trials. He noted that the amendment would
do no more than transfer sole jurisdiction over the issues
regarding cameras and audio broadcasting to the Judicial
Conference. ‘

William J. Genego, Esq.

Peter Goldberger, Esqg.

National Assoc. of Criminal Defense Lawyers
Washington, D.C.
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April 14, 1994.

Mr. Genego and Mr. Goldberger, on behalf of the
National Association of Criminal Defense Lawyers, support
the amendment and applaud attempts to give the public
greater access to federal criminal proceedings. The dangers
once associated with broadcasting trials are not well
founded and there are substantial public benefits in doing
so.

Rory K. Little, Esq.,
United States Attorney
ND, California

April 15, 1994

Mr. Little, citing years of experience in both
appellate and trial courts, stated strong opposition to the
proposed amendment to Rule 53. He indicated that although
few may be willing to admit it, lawyers do act differently
in front of cameras in a courtroom and that permitting
broadcasting of trials will be distorted and lengthened with
such posturing and preening. Secondly, broadcasting trials
will lead to additional costs in both time and expense as
the parties and the courts debate whether a particular trial
should be broadcasted. He also urged the Committee not to
"punt" on this issue by simply deferring to the Judicial
Conference; in his view, the Committee should stop any

- attempts to experiment with broadcasting of trials.

Myrna Raeder

Professor of Law
Southwestern University
Los Angeles, Ca,

April 12, 1994.

Writing on behalf of the American Bar Association,
Professor Raeder expressed general support for the amendment
to Rule 53
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ADVISORY COMMITTEE ON
FEDERAIL RULES OF CRIMINAIL PROCEDURE

PROPOSED AMENDMENT TO RULE 57
I. SUMMARY OF COMMENTS /TESTIMONY: Rule 57

The Committee received orie written comment on the
proposed amendment to Rule 57. That comment supported the
changes. :

IT. LIST OF COMMENTATORS/WITNESSES: Rule 57

1. William J. Genego & Peter Goldberger, NADCL,
Washington, D.C., 4-14-94.

I1II. COMMENT: Rule 57

William J. Genego, Esq.

Peter Goldberger, Esqg.

National Assoc. of Criminal Defense Lawyers
Washington, D.C.

April 14, 1994.

Mr. Genego and Mr. Goldberger, on behalf of the
National Association of Criminal Defense Lawyers, support
the amendment to Rule 57. They see no reason not to adopt a
uniform numbering system for local rules. They also believe
that the provision forbidding the loss of rights for
negligent failure to follow a local rule properly respects
the rights of the litigants without "denigrating the
necessity for attorneys to attempt to comply..."™ with the
local rules. Finally, the provision forbidding imposition
of penalties for failure to comply with unpublished rules
will permit judges to use such rules but not to unfairly
punish litigants.
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Rule 5. Initial Appearance Before the
Magistrate Judge

(a) IN GENERAL. Except as otherwise
provided in this rule, Am» an officer

making an arrest under a warrant issued
upon a complaint or any person making an
arrest without a warrant shed: must take

the arrested person without unnecessary

"delay Dbefore the nearest available

federal magistrate Jjudge or, in—the
event—ehat if a federal magistrate judge
is not reasonably available, before a
state or local judicial officer
authorized by 18 U.S.C; § 3041. If a
person arrested without a warrant is
brought before a magistrate judge, a

complaint, satisfying the probable cause

requirements of Rule 4(a), must be

* New matter is underlined; matter to
be omitted is lined through.
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promptly filed sheii-be—fided—forthwith
i ehshadtd ] T . ,

e Rl o i3 ot} ¥ .
of—probabie—ecause. When a pérson,

arrested with or without a warrant or

given a summons, | appears initially
before the magistrate judge,' the
magistrate judge shked: nust proceed in
accordance with the applicablé

subdivisions of this ‘rule. An officer

making an arrest under a warrant issued
upon a complaint chargin solel a
violation of 18 U.S.C. § 1073 need not
comply with this rule if the person
arrested is transferred without
unnecessary delay to the custody Aof
appropriate state or local authorities
in the district of .arreét and __an
attorney for the government mnoves
promptly, in the district in which the
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39 "warrant was issued, to dismiss the

40 complaint.

41 . * k k% %

COMMITTEE NOTE

The amendment to Rule 5 is intended to
address the interplay between . the
requirements for a prompt appearance before a
magistrate Jjudge and the processing of
persons arrested for the offense  of
unlawfully fleeing to avoid prosecution under
18 U.S.C. § 1073, when no federal prosecution
is intended. Title 18 U.S.C. § 1073 provides
in part: : :

Whoever moves or travels in

interstate or foreign commerce with

intent...to avoid prosecution, or
custody or confinement after
conviction, under the laws of the
place from which he flees...shall

" be fined not more than $5,000 or
imprisoned not more than five
years, or both.

Violations of this section may be

prosecuted...only upon formal
approval in writing by the Attorney
General, - the Deputy Attorney

General, the Associate Attorney
General, or an Assistant Attorney
General of the United States, which
function of approving prosecutions
may not be delegated.

In enacting § 1073, Congress apparently
intended +to provide assistance to state




4 FEDERAL RULES OF CRIMINAL PROCEDURE

criminal Jjustice authorities in an effort to
apprehend and prosecute state offenders. It
also appears that by requiring permission of
high ranking officials, Congress intended
that prosecutions be limited in number. In
fact, prosecutions under this section have
been rare. The purpose of the statute is
fulfilled when the person is apprehended and
turned over to state or local authorities.
In such cases the requirement of Rule 5 that
any person arrested under a federal warrant
must be brought before a federal magistrate
judge becomes a largely meaningless exercise
and a needless demand upon federal judicial
resources. ‘

In addressing this problem, several
options are available to federal authorities
when no federal prosecution is intended to
ensue after the arrest. First, once federal
authorities locate a fugitive, they may
contact local law enforcement officials who
make the arrest based upon the underlying
out-of-state warrant. In that instance, Rule
5 is not implicated and the United States
Attorney in the district issuing the § 1073
complaint and warrant can take action to
dismiss both. In a second scenario, the
fugitive is arrested by federal authorities
who, in compliance with Rule 5, bring the
person before a federal magistrate judge. If
local law enforcement officers are present,
they can take custody, once the United States
Attorney - informs. the magistrate judge that
there will be no prosecution under § 1073.
Depending on the availability of state or
local officers, there may be some delay in
the Rule 5 proceedings; any delays following
release to local officials, however, would
not be a function of Rule 5. In a third
situation, federal authorities arrest the
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fugitive but local law enforcement
authorities are not present at the Rule 5
appearance. Depending on a variety of

practices, the magistrate judge may calendar
a removal hearing under Rule 40, or order
that the person be held in federal custody
pending further  action by  the local
authorities.

Under the amendment, officers arresting
a fugitive charged only with violating § 1073
need not bring the person before a magistrate
judge under Rule 5(a) if there is no intent
to actually prosecute the Pperson under that

~ charge. Two requirements, however, must be

met. First, the arrested fugitive must be
transferred without unnecessary delay to the
custody of state officials. Second, steps

must be taken in the appropriate district to

dismiss the complaint alleging a violation of
§ 1073. The rule continues to contemplate
that persons arrested by federal officials
are entitled to prompt handling of federal
charges, if prosecution is intended, and
prompt transfer to state custody if federal
prosecution is not contemplated.

1 Rule 40. Commitment to Another District

2 . (a) APPEARANCE BEFORE FEDERAL
3 MAGISTRATE JUDGE. If a person is
4 arrested in a district other than that
5 in which the offense is alleged to have
6 been committed, that person must be

7 taken without unnecessary delay before
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)

the nearest available federal magistrate

judge=~ in accordance ' with _the
provisions of Rule 5. Preliminary

proceedings concerning the defendant
must be conducted in accordance with
Rules 5 and 5.1, except that if no.
preliminary examination is held because
an indictﬁent has been returned or an
information filed or becéuse the
defendant elects to have the preliminary
examination conducted in the district in
which the prosecution is pending, the
person must be ﬁeld.\to ‘answer upon a
finding that such person is the person
named in the indictment, information or
warrant. If held to answer, the
defeﬁdant must be held to éhswer in the
district court in which the prosecution

is pending ~-- provided that a warrant is

‘issued in that district if the arrest




28
29
30
31
32

33

FEDERAL RULES OF CRIMINAL PROCEDURE 7

was made without a warrant -- wupon
production of the warrant or a certified
copy thereof. The warrant or certified
copy may be produced by facsimile
transmission.
* % % % %
COMMITTEE NOTE

The amendment to Rule 40(a) is a.

" technical, conforming change to reflect an
amendment to Rule 5, which recognizes a
limited exception to the general rule that
all arrestees must be taken before a federal
magistrate judge.

)

Rule 43. Presence of the Defendant

(a) PRESENCE ° REQUIRED. The
defendant sha}? must be present at the
arraignment, at the time of the plea, at
every stage of the trial including the
impaneling of the jury and the return of
the verdict, and  at the imposition.<§fi
sentence, except as otherwise provided

by this rule.
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(b) CONTINUED PRESENCE NOT
REQUIRED. The further progress of the

trial to and including the return of the

verdict, and the imposition of sentence,
will shkal? not be prevented and the

defendant will skatt be considered to

have waived the right to be present
whenever a defendant, initially present
at trial, or having pleaded guilty or
nolo contendere, ‘

(1) is wvoluntarily absent
after the trial has commenced
(whether or not the defendant has
been informed by the court of the
obligation to remain during the
trial), ex

“{2) in a noncapital case, is

voluntarily absent at the

imposition of sentence, or

+2¥(3) after being warned by
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the court that disruptive conduct

will «cause the removal of the

defendant from the courtroom,

persists in conduct which is such
as to Jjustify exclusion from the
courtroom.

(c) PRESENCE NOT REQUIRED. A

defendant need not be present im—kthe
ot tow : et .

(1) A—ecorperation—ray—appear
by—eounsei—for—aii—purpesesr when

-represented by counsel and the

defendant is an organization, as

defined in 18 U.S.C. § 18;:

(2) Ir—prosecntions——=£er
effenses when the offense is

punishable by fine or by
imprisonment for not more than one
year or both, and the court, with

the Written consent of  the
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50 defendant, nay—permit permits
51 arraignment, plea, trial, and
52 / imposition of sentence 1in the
53 defendant’s absences:

54 (3) &t when the proceeding
55 involves only a cgnference or
56 argument hearing upon a question of
57 law=s; or

58 (4) 2t when the proceeding
59 involves a correction reduetieon of.
60 sentence under Rule 35.

COMMITTEE NOTE

The revisions to Rule 43 focus on two
areas. First, the amendments make clear that
a defendant who, initially present at trial
or who has entered a plea of guilty or nolo
contendere, but who voluntarily flees before
sentencing, may nonetheless be sentenced in
absentia. Second, the rule is amended .to
extend to organizational defendants. ‘In
addition, some stylistic changes have been
made.

Subdivision (a). The changes to
subdivision (a) are stylistic in nature and
the Committee intends no substantive change
in the operation of that provision.
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Subdivision (b). The changes in
subdivision . (b) are intended to remedy the
situation where a defendant voluntarily flees
before sentence is imposed. Without the
amendment, it is doubtful that a court could
sentence a defendant who had been present
during the entire trial but flees before
sentencing. Delay in conducting the
sentencing hearing under such circumstances
may result in difficulty later in gathering
and presenting the evidence necessary to.
formulate a guideline sentence. y

The right to be present at court,
although important, is not absolute. The
caselaw, and practice in many Jjurisdictions,
supports the proposition that the right to be
present at trial may be waived through, inter

alia, the act of fleeing. See generally
Crosby v. United States, 113 S.Ct. 748,
U.s. (1993). The amendment extends only

to noncapital cases and applies only where
the defendant is voluntarily absent after the
trial has commenced or where the defendant’
has entered a plea of guilty or nolo
contendere. The Committee envisions that
defense counsel will continue to represent
the interests of the defendant at sentencing.

The words "at trial, or having pleaded
guilty or nolo contendere" have been added at
the end of the first sentence to make clear
that the trial of an absent defendant is
possible only if the defendant was previously
present at the trial or has entered a plea of
guilty or nolo contendere. See Crosby v.
United States, supra.

Subdivision (c). The change to
subdivision (c) is technical in nature and
replaces the word ‘"corporation" with a
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reference to "organization," as that term is
defined in 18 U.S.C. § 18 to include entities
other than corporations.

1 Rule 46. Release From Custody

2 X x * % % %

3 (i) PRODUCTION OF STATEMENTS.

'4 ‘(1) In General. Rule 26.2(a)-
5 (d) and (f) applies at a detention
6 hearing held under 18 U.S.C. § 3344
7 3142, unless the court, for good

8 / cause shown, rules otherwise in.a
9 particular case.
10 * k Kk %

COMMITTEE NOTE

The amendment to Rule 46(i) is a
technical change intended to correct an
erroneous citation to the statutory provision
addressing pretrial detention hearings.

1 Rule 49. Service and Filing of Papers
2 * % % % %
3 ' fer—PILING—OF—DANGEROUS—OFFENDER

4 NORFehr——aA—fiting—iritth—the—ecourt
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£ . et ed—isv—] 3 e
COMMITTEE NOTE

Subdivision (e) has been deleted because

of the statutory provisions 01ted in the

have been abrogated.

Rule 53. Regulation of Conduct in the

Court Room




14 FEDERAL RULES OF CRIMINAL PROCEDURE

3 The .taking of photographs in the
4 court room during ' the progress of
5 judicial proceedings or racte
6 xbroadcasting of judicial proceedings
7 from the court room shaddt must not be
8 permitted by the court excep’t as such
S activities may be authorized under
10 guidelines promulgated by the Judicial
11 Conference of the United States.

COMMITTEE NOTE

The amendment to Rule 53 marks a shift
in the federal courts’ regulation of cameras
in the court room and the broadcasting of
judicial proceedings. The change does not
require the courts to permit such activities
in c¢riminal cases. Instead, the rule
authorizes the Judicial Conference to do so
under whatever guidelines it deens
appropriate.

In 1990 the Judicial Conference approved
a three-year ©pilot program with audio
coverage and photographic coverage of civil
proceedings in selected trial and appellate
courts. The Conference declined to apply the
program to criminal proceedirngs -- because of
the absolute ban of such activities in Rule
53. The amendment gives +the Judicial
Conference equal authority over criminal and
civil trials.
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Rule 57. Rules by District Courts
(a) IN GENERAIL.
(1) Each district court by
aettenr—eof acting by a majority of he

its district Jjudges +hereef may £xem

time—te—time, after giving appropriate
public notice and an opportunity to
comment, make and amend rules governing
its practice met—inecensistent—with—these
rates. A local rule must be consistent

with -- but not duplicative of —-- Acts

of Congress and rules adopted under 28

U.S.C. 8§ 2072 and must conform to any

uniform numbering system prescribed by

the Judicial Conference of the United

States.

(2) A local rule imnosinq a
requirement of form must not be enforced
in a manner that causes a party to lése

rights because of a nonwillful failure
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to complyv with the requirement.

(b) PROCEDURE WHEN THERE IS NO

CONTROLLING T.AW. A judge may regulate

practice in any manner consistent with

fedefal ‘law, these rules, and local

rules of the district. No sanction or
other disadvantage may be imposed for

noncompliance with any requirement not

in federal law, federal rules, or the

local district rules unless the alleged

violator has been furnished in the

particular case with actual notice of
the requirement. \

(c) EFFECTIVE DATE AND NOTICE. A

local rule so adopted shall take effect
upon the date specified by the district
court and shall remain in effect unless
amended by the district court or
abrogated by the judicial council of the

circuit in which the district is
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located. Copies of the rules and
amendments so made by any diétrict court
skett: must upon their promulgation be
furnished to the judicial council and

the Administrative Office of the United

States Courts and skail mnust be made .

available to the public. Fr—eati--cases
fi s ! re iatmiet
: ;  atread :

li 'E |] il l 13 l —e ]l ] |] l'
COMMITTEE NOTE

Subdivision (a). This rule is amended

to reflect the requirement that local rules
be consistent_ not only with the national
rules but also with Acts of Congress. The
amendment also states that local rules should
not repeat national <rules and Acts of
Congress.

The amendment . also requires that the
numbering of local rules conform with any
numbering system that may be prescribed by
the Judicial Conference. Lack of uniform
numbering might create unnecessary traps for
counsel and 1litigants. A uniform numbering
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system would make it easier for an
increasingly national bar to locate a local
rule that applies to a particular procedural
issue. - :

Paragraph (2) is new. Its aim is to
protect against loss of rights in the
enforcement of local rules relating to
matters of form. = The proscription of
paragraph (2) is narrowly drawn -- covering
only nonwillful violations and only those
involving local rules directed to matters of
form. It does not limit the court’s power to
impose substantive penalties upon a party if
it or its attorney stubbornly or repeatedly
violates a local rule, even one involving
merely a matter of form. Nor does it affect
the court’s power to enforce local rules that
involve more than mere matters of form -- for
example, a local rule requiring that the
defendant waive a Jury trial within a
specified time.

Subdivision (b). This rule provides
flexibility to the «court in regulating
practice when there is no controlling law.
Specifically, it permits the court to
regulate practice in any manner consistent
with . Acts of Congress, with rules adopted
under 28 U.S.C. § 2072, and with the
district’s local rules. This rule recognizes
that courts rely on multiple directives to

" control practice. Some courts regulate
practice through -the published Federal Rules
and the 1local rules of the court. Some

courts also have used internal operating
procedures, standing orders, and other
internal directives. Although such
directives continue to be authorized, they
can lead to problems. Counsel or litigants
may be unaware of the various directives. 1In
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addition, the sheer volume of directives may
impose an unreasonable barrier. For example,
it may be difficult to obtain copies of the
directives. Finally, counsel or litigants
may be unfairly sanctioned for failing to
comply with a directive. For these reasons,
the amendment disapproves imposing any
sanction or other disadvantage on a person
for noncompliance with such ‘an internal
directive, unless the alleged violator has
been furnished in a particular case with
actual notice of the requirement.

There should be no adverse conseguence
to a party or attorney for violating special
requirements relating to practice before a
particular judge unless the party or attorney
has actual notice of those requirements.
Furnishing 1litigants with a copy outlining

the Jjudge’s practices -~ or attaching
instructions to a notice setting a case for
conference or trial -- would suffice to give

actual notice, as would an order in a case
specifically adopting by reference a judge’s
standing order and indicating how copies can
be obtained.




Agenda F-19
(Appendix E)
Rules
September 1994

PROPOSED RULES AMENDMENTS
GENERATING SUBSTANTIAL CONTROVERSY

At its June 24-25, 1994 meeting, the Committee on Rules of Practice and Procedure
reviewed the proposed rules amendments submitted by the Advisory Committees on the
Rules of Appellate, Bankruptcy, Civil, and Criminal Procedure. Except for Criminal Rule
53, the proposed amendments were either technical, conforming in nature, or non-
controversial. No amendments were proposed to the Rules of Evidence.

Deliberations of the Advisory Committee on the Rules of Criminal Procedure

At its April 1994 meeting, the Advisory Committee on the Rules of Criminal
Procedure considered the written comments and testimony concerning an amendment to
Rule 53, which would permit broadcasting from, and cameras in, federal criminal trials
under guidelines or standards promulgated by the Judicial Conference.

The advisory committee considered the testimony of one witness, Mr. Steven Brill
-of CourTV, and several written comments, most of which were supportive of the
amendment. During the advisory committee’s discussion of the amendment, it was
suggested that broadcasting and cameras should only be permitted if both the prosecution
and defense agreed to such coverage.-The advisory committee was generally opposed to
that suggestion because it would in effect frustrate the purpose of the amendment and any
possible pilot program.

The advisory committee considered a suggestion to revise the proposed amendment
by eliminating the presumption against televised broadcasting. That suggestion was also
rejected because the rule as published for comment, reflects the general rule of no
broadcasting or cameras unless it is in accordance with appropriate guidelines established
by the Judicial Conference. The advisory committee ultimately decided, by a vote of 9 to
1, to forward the proposed amendment to Rule 53 as it was published for comment.

In approving the amendment, the advisory committee believed that the controversy
surrounding cameras and broadcasting in the courtroom had subsided due to several
developments. First, the Supreme Court’s decision in Chandler v. Florida, 448 U.S. 560
(1981) made it clear that it was not a denial of due process to permit cameras at criminal
trials. Second, a large majority of state courts now permit broadcasting of criminal trials
without significant interruption in the proceedings or adverse impact on the participants.
Third, developments in video and audio technology have enabled coverage of judicial
proceedings to be accomplished with little or no disruption. Some courts have adopted
rules requiring pooling of coverage, which also seems to reduce the likelihood of disruption.




The advisory committee was also persuaded, in part, by the fact that despite the
increased, and now almost common, use of cameras in the State courtrooms, there has not
been a long list of complaints or a parade of horrible experiences. On the contrary, the
advisory committee believed that potential distractions would be reduced if the media were
able to observe and record proceedings from a television monitor outside the courtroom,

rather than crowding into sometimes inadequately sized courtrooms. The advisory

committee also believed that the criminal justice system might be better understood and
appreciated by the public if criminal proceedings were made readily available to the public
at large. See Richmond Newspapers, Inc v. Virginia, 448 U.S. 555, 573 (1980)(role of print
and electronic media as surrogates for the public; people now acquire information about
court proceedings chiefly through electronic and print media). :

The advisory committee agreed that in light of the interest of the Committees on
Court Administration and Case Management and Automation and Technology, careful
coordination with those committees regarding guidelines for cameras in the courtroom
would be required. The advisory committee also believed strongly that given the special
problems associated with criminal trials, it should be actively involved in the process of
formulating appropriate guidelines. To that end, a subcommittee was appointed to draft
suggested guidelines and to report to the advisory committee at its Fall 1994 meeting.

Deliberations of the Standing Committee

Although there was relatively little controversy over the amendments at the advisory
committee stage, several members of the Standing Committee expressed strong concerns
and reservations about the proposed amendment to Rule 53 at the committee’s June 1994
meeting. They questioned the need for change and disputed the favorable conclusions
drawn from survey findings in various pilot programs for coverage of civil trials. It was
pointed out that the Federal Judicial Center survey on the subject acknowledged that it
could only measure perceived, as opposed to actual, effects of electronic media coverage
on jurors, witnesses, counsel, and judges. Other members of the committee believed audio
and camera coverage would not disrupt proceedings, noting that such coverage is permitted
in many state courts, with no untoward problems. They also noted the strong support for
the amendment by the advisory committee.

Several members of the committee suggested that the issue is whether the Judicial
Conference should have less authority to authorize and regulate televised coverage of
criminal cases than it has in civil cases. There is no prohibition in the Federal Rules of
Civil Procedure against camera coverage in civil cases. It was stressed that the proposed
amendment would not commit the Judicial Conference to place cameras in the courtroom;
itmerely would provide the Conference with the option to establish a pilot program if it so
decided. The chair of the advisory committee agreed to revise the Committee Note to
Criminal Rule 53 to highlight the amendment’s primary purpose of providing the Judicial
Conference with equal authority to permit and regulate televised coverage in civil and
criminal trials. All prior references to the potential benefits of televised coverage were
struck. The Standing Committee ultimately voted to approve the proposed amendment by
a margin of 7 to 6.

;
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