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SUMMARY OF THE

REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the Judicial
Conference : :

1. Approve proposed new Criminal Rule 32.2 and amendments to Criminal
Rules 7, 31, 32, and 38 and transmit them after the Conference’s September
session to the Supreme Court for its consideration with the recommendation
that they be adopted by the Court and transmitted to Congress in accordance
withthelaw .. .. . . pp- 5-12

2. Approve and transmit in accordance with H. R. Conf. Rep. No. 825, 105
Cong. 2d Sess. 1071 (1998), to the Committees on Appropriations a report
" containing its findings and recommending that Rule 6(d) of the Federal Rules
of Criminal Procedure not be amended at this time to allow a witness
™ appearing before the grand jury to have counsel present . .............. pp. 12-13
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The remainder of the report is submitted for the record, and includes the following items for
the information of the Conference: ~

> Federal Rules of Appellate Procedure ...................... P p- 2
> Federal Rules of Bankruptcy Procedure . ...... / ......... e R p. 2
> Federal Rules of Civil Procedure .......... ... .. .. . . i, pp. 2-4
> Federal Rules of Criminal Procedure ............ ... .. .. .. ... .. ......... pp. 5-13
> Federal Rulesof Evidence .......... ... i, p. 13
> Rules Governing Attorney Conduct . . . ... ... e p.- 13
> Financial Reporting Rule Amendments .. .................. o p. 14
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REPORT OF THE JUDICIAL CONFERENCE .
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE,

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

TheJCommittee on Rules ef Practice and Proceciure met on Januéry 7-8, 1999.‘ All the
members attendeel tlre meet‘ing, except J udée «Phyllis A Kravitch\ The Department of Justice Was
represented by Neal K Katyal, Adr/isor to rhe Deputy Attorney General and Roger A. Pauley, |
Criminal Division, Director, Office of Legislatron. “ | |

Representing the advisery mres committees were: Judge Will L Garwood, chair, of the
Advisory Committee on Appellate Rules; Judge ;Adrran G. Duplantier, c}rair, and Professor Alan
N. Resnick, reporter, of the Advisory Corrrmittee orx Bankruptey Rules; Judge Paui V; Niemeyer,
chair, and Professor Edward H. Cooper, reporter, of the Advisory Committee on Civil Rules;
Judge W.‘ Eugene Davis, chair, anri Profeesor David A. Schluerer, reporter, of the Advisory
Committee orl Criminal Rules; and Judge Fern M. Srrﬁth, chair, and Professer Daniel J. Capra,
reporter of the Advisory Committee on Evidence Rules. |

| Partrcrpatmg in the meetrng were Peter G. McCabe the Committee’s secretary, Professor
Damel R. Coquﬂlette the Committee’s reporter John K. Rabiej, chlef and Mark D Shapiro,
deputy chief of the Admmlstratlve Ofﬁce s Rules Committee Support Ofﬁce Mane Leary of the
Federal Judicial Center; Professor Mary P. ,Squlers, Director of the Local Rules Project; and

Joseph F. Spaniol, consultant to the Committee.
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FEDERAL RULES OF APPELLATE PROCEDURE £
The Advisory Committee on Appellate Rules determined that — barring an emergency —
no amendment to the rules will be forwarded until the bench and bar have become accustomed to
the comprehensive revision of the appellate rules. The restyled appellate rules took effect on
December 1, 1 998. 1
At its September 1998 meeting, the advisory comrnittee considered seyeral neyv proposed
rules amendrnents. lt approved amendments to four rules. But in accordance Wlth its earlier
decision to defer submitting proposed amendments, the" advisory committee retained them and
will transmit thern to the Committee at Aa later date: |
The advisory committee presented no 1tems for the Comrnlttee s action.
FEDERAL RULES OF BANKRUPT CY PROCEDURE
The Advrsory Comrnrttee on Bankruptcy Rules also presented no items for the | C\‘w
Comrmttee s action. H | . | 1
| The advrsory committee is reviewing cornments submitted on a prehmmary draft of
proposed amendments to 31 bankruptcy rules and two forms pubhshed in August 1998 for pubhc
comment. The proposed changes were divided 1nto two parts, a “litigation” package con51st1ng

of amendments to 27 rules, and other amendments consisting of miscellaneous amendments to

six rules. The proposed changes in the htrgatlon package would substantrally revise the rules

e
%o

governing 11t1gat10n in bankruptcy cases, other than in adversary proceedlngs
FEDERAL RULES OF CIVIL PROCEDURE

Rules Approved for Publication and Comrnent

The Advisory Committee on Civil Rules proposed amendments to Rules 65 and 81, and

~ the abrogation of the Copyright Rules of Practice, w1th a recommendation that they be published O
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for public comment. The Copyright Rules of Practice were prescribed by the Supreme Court and

are set out in 17 U.S.C.A. following § 501. They deal only with prejudgment seizure of copies

alleged to infringe a copyright. The rules were written for the 1909 Copyright Act and have not

been cheLnged to reflect inconsistent provisions in the 1976 Copyright Act. They do not conform

to modern concepts of due process.. In 1964 the advisory committee challenged the seizure

procedure as one that: 5
is rigid and virtually eliminates discretion in the court; it does not require the

plaintiff to make any showing of irreparable injury as a condition of securing the

interlocutory-relief; nor does it require the plaintiff to give notice to the defendant

of an application for impounding even when an opportunity could feasibly be

provided. . ' -

These problems prompted the advisory committee in 1964 to recommend that the
Copyright Rules be abrogated and that Civil Rule 65 be amended to provide an impoundment -
procedure for articles involved in an alleged copyright infringerent. . The recommendation was
withdrawn because Congress was considering a thorough revision of the copyright laws that was
eventually enacted in 1976.

The advisory committee actively solicited comment in 1997 from organizations and
experien/ced counsel on the need to update the Copyright Rules. The advisory committee notified
staff of the House Judiciary Subcommittee on Courts and Intellectual Property of its intent to
recommend that the Copyright Rules be abrogated. Representative Howa;d Coble (R-NC),

chairman of the subcommittee, expressed concern that any proposed amendment might interfere

with pending copyright legislation and ongoing United States multilateral treaty dbligations. The

'United States has been actively encouraging all countries to provide effective intellectual

property protections. At Chairman Coble’s request, the advisory committee deferred -

recommending publication of the proposals for one year.
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During the one-year delay, Congress acted on pending measures. The advisory
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committee has now returned to the subject and has concluded that the Copyright Rules should be
" abrogated and Civil Rule 65 be amended to expressly govern impoundment proceedings. Under
the proposed amendments, impoundment may still be ordered on an ex parte basis if the
applicant makes a strong showing of the reasons why notice is likely to defeat effective relief.
But the proposed changes would eliminate the concerns that the rules may be invalid and wﬂl ‘
help ensure that the judiciary is in compliance with its international obligations.
The Comrmttee approved publlcatlc;n of the advisory comm1ttee S proposals
Amendments to Rule 81 are proposed to conform to the abrogatlon of the Copyrlght Rules to
climinate an outdated reference to mental heath proceedings, and to improve the reference to the
Bankruptcy Rules.
Rules Published for Comment - : : : O
The ;dvisory committee is reviewing comments submitted on proposed amendments to /
seven civil rules and three admiralty rurles published in August 1998 for public comment. The
proposed changes amend several provisions in the discovery rules. A public hearing was held on
the proposed amendments in Baltimore:on December 7, 1998, and two January hearings are
scheduled in San Francisco and Chicago.
Mass Torts Project
The Chief Justice has approved the establishment of an informal working group to study
mass torts under the leadership of the advisory committee. A draft report was prepared and

circulated among the various relevant Judicial Conference committees. The group plans to

submit a report by February 15, 1999.
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C‘\ - FEDERAL RULES OF CRIMINAL PROCEDURE
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Rules Recommended for Approval
The Advisory Committee on Criminal Rules submitted a proposed new Rule 32.2 and
conforming ameﬁdments to Rules 7, 31, 32, and \38 together with Committee Notes explaining
their purpose and intent.e The proposed amendments were circulated to the bench and bar for
comment in August 1997. A public hearing was held in Washington, D.C.
The proposed new Rule 32.2 (Forfeiture Procedures) would establish a comprehensive set
of forfeiture procedurés, consolidating several procedural rules (i.e., Rules 7, 31, 32, and 38)
governing the forfeiture of assets in a criminal case. Under the proposed amendments, the nexus
between the property to be forfeited and the offense committed by the defendant would be
established during the first stage of the proceedings as part of the sentencing. In the second
C;: stage, procedures governing ancillary proceedings are prescribed to determine the claims of any
third party assertiﬁg an interest in the pfoperty.
Background
The advisory committee has been studyiflg the amendments for three years. Under the
original proposal published for comment, the trial judge alone determined if the property is
N subject to forfeiture. In light of the public comments and ffhe discussion at the Standing Rules
Committee’s June 1998 meeting regarding this aspect of the proposal, the advisory committee
i reconsidered and revised the amendments at its October 1998 meeting to retain a limited role for
the jury. The advisory committee also made changes to several other provisions, including
recognition of a form of forfeiture involving the entry of a personal morney judgment against the
defendant. Ultimately, the advisdry committee voted unanimously to approve the amendments

™
C ‘ and forward them to the Standing Rules Committee. .
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The National »Associa.tion of Criminal Defense Lawyers (NACDL) submitted a (\)
.,
memorandum opposing the proposed rule on a number of grounds. NACDL’s objections were -
considered by the Standing Rules Committee. For the most part, the objections reiterated
positions previously taken by NACDL at the pgbiiq hearing and reflected its disagreement with
the recent characterization of criminal forfeiture by the Supreme Court as an aspect of sentencing
(see below), and its logical implications for the types of procedures that are appropriate.
NACDL also expressed the view that the new rule should not endorse personal judgment
forfeiture, which may include, for example, a judgment for the amount of money derived from a
drug trafficking offense or the amount involved in a money laundering offense where the actual
property subject to forfeiture has not been found or is unavailable. Several circuits have
recognized this type of forfeiture (none has held to the contrary), although the Supreme Court has
not addressed the matter. The advisory committeé believed that it was appropriate to include a O
mechanism to address personal money judgments as guidance for those courts that do recognize
this type of forfeiture. The Standing Rules Committee agreed, but voted to insert an explanatory
statement in the Committee Note indicating that the Committee takes “no position” on the
correctness of the lower court rulings approving personal money judgment forfeitures. The
Standing Rules Committee then voted unanimously to approve the proposed rule and Committee
Note.
Need for a Rule Amendment
The need for an amendment in this area arises primarily from two factors: First, the
number of criminal forfeiture proceedings is already large (about'1,700 cases per year) and has
been steadily growing. But there is no uniform set of procedures to regulate the proceedings, and

practices and case law vary widely. Second, what current structure does exist is based on a O

v
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premise recently determined by the Supreme Court to be erroneous. Contrary to the assumption
in the present rules, the Supreme Court held in Libretti v. United States, 116 S. Ct. 356 (1995),

that criminal forfeiture is not an element of the offense but rather an aspect of sentencing. The

‘Court’s holding calls into question many of the procedures and standards now governing -

forfeiture proceedings.

All criminal forfeitures are executed under statutory authorizations. Congress has
enacted and continues to enact statutes authorizing ~forfeiture in criminal cases, although a
majority of the foxjfeiulres are puréﬁed under one of two statutes — 18 U.S.C. §§ 981-82 or 21
U.S.C. § 881. The underlying forfeiture statutes recognize the right of a third party to assert an
interest in the forfeited property, but they do not contain specific procedures to adjudicate the

claims. In addition to the large number of forfeiture statutes, the procedures governing forfeiture

' proceedings are scattered in the Federal Ruies of Criminal Procedure and provide limited

guidance to the courts.

This patchwork of authorizing forfeiture statutes and procedural rules has led to much .
confusion. The situation has been aggravated by the enactment of an increasing number of
statutes authorizing forfeiture and the growing reliance by the government on forfeiture as a -
prosecutorial tool.

The advisory committee had been studying the advantages of a new single rule governing
procedures in forfeiture proceedings that would clarify the process and bégin to establish a

uniform practice in the federal courts governing the adjudication of claims of third parties who

* assert an interest in the forfeited property. The decision of the Supreme Court in Libretti v.

United States fundamentally altered the legal landscape of forfeiture proceedings prompting the

- advisory committee to actively undertake the amendment process.
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Jury f‘s Role in Forfeiture Proceedings - .

The principal change in the rule prompted by Libretti deals with the jury’s role in the
forfeiture decisiqnmaking.‘ Rule 31(e) now requires the jﬁry to determine in a special verdict the
“extent of the [defendant’s] interest or property subject to forfeiture.”. The provision is no longer
vx;arranted on practical or jurisprudential grounds. The Committee Note to Rule 31(e) states that:
“the assumption of the'draft is that the amount of the interest or property squ ect to criminal
forfeiture is an element of the offense to be alleged and proved.” Libretti found otherwise,.
effec;nively undoing the provision’s underpinnings. .

Neither is thé provision needed on practical grounds, because it has been superseded by
legislative developments. The Rule 31(e) procedure, which requires a special verdict
determining the defendant’s interest in the property, had been helpful (although not infallible) in
ascertaining whether a third party had a claim to the property. (For example, a jury’s finding that
the defendant owned a one-half share in the property meant by definition that some other party
owned the remainder.). But in 1984, Congfess enacted legislation that established a', specific post-
trial, ancillary proceeding to identify and determine whether any third party had an interest in the
forfeited property. The notice provisions in this procedure, which alert third parties of the
property subject té forfeiture, are similar to those required in forfeiture proceedings in civil cases.

- The 1984 legislation established a specific procedure that safeguarded the property
' rights of third partf.ies better than the protections indirectly afforded to them under Rule 31(e). .
But it also created an inefficient process. The courts now must conduct a “second” (ancillary)
proceeding to determine the ownership of forfeitable i)roperty after they have completed an initial
forfeiture proceeding in the underlying criminal trial. The ancillary proceeding often duplicates

and sometimes vitiates work done by the jury in the original trial. This inefficiency has led courts

Rules-Page 8 ~
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to interpret the scope of Rule 31(e) differently to amelioréte the jury’s burden. Some courts have
asked the jury only to determine whether the property is forfeitable, while other courts ask the
jury to determine whether the defendant has a legal interest in the property. But some courts
require the jury to determine the extent of the defendant’s interest in the property in relatiqn to
third parties. The various standards have created confusion and wasteful litigation made
unnecessary by Libretti.

The proposed rule streamlines and clarifies forfeiture proceedings by eliminating the
requirement that the jury determine the extent of the defendant’s interests in the forfeitable
property. Although the advisory committee concluded that Libretti removed the jury from the
forfeiture considerations entirely, the Standing Rules Committee was concerned over the total
elimination of the jury as a matter of policy. It found that Libretti did not compel this result. The
proéosal was revised to now read that at the request of the government or the defendant, the jury
decides (only) whether the requisite nexus between the property and the offense committed by
the defendant has been established. The rights of third parties asserting an interest in the
property remain safeguarded in the ancillary proceeding.

Third-Party Claims

Rule 32(d)(2) now governs ancillary forfeiture proceedings. But it provides limited
guidance on what procedures govern. Experience has shown that ancillary hearings can involve
issues of enormous complexity that require years to resolve. Courts have struggled deciding
which procedures — often involving questions regarding the scope and extent of discovery —
govern in a particular case. The new Rule 32.2(c) sets out a national uniform procedure that

references discovery and other procedures in the Federal Rules of Civil Procedure. These

include, for example, the filing of a motion to dismiss a claim, conducting discovery, disposing
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of'a claim on a motion for summary judgment, and appealing a final disposition ofa claim. This C
practice follows the prevailing case law. g
Under the proposed amendments, the trial jury’s burden will be significantly lessened and
the overall efficiency of the forfeiture procedures enhanced without jeopardizing the ri ghts of
third parties who assert an interest in the property. .
Summary of Rule 32.2. Provisions
* Subdivision (a) is derived from Rule 7(c)(2) and provides, that notwithstandipg statutory
authority for the forfeiture of proi)erty fc;llowing a criminal conviction, no forfeiture order may
be entered unless the defendant was given notice of the forfeiture in the indictment or
information.
Subdivision (b)(1) replaces Rule 31(e), which provides that the jury in a criminal case
must return a special verdict “as to the extent of the interest or property subject to forfeiture.” C
Under the new provision the court determines (subject to a later jury request) whether the
requisite nexus between the. forfeited property and the offense committed by the defendant has
been established. ’\
Subdivisions (b)(2)-(3) provide that once the trial judge enters a preliminary order of
forfeiture, the government may seize the property and conduct any appropriate discovery
permitted by the court. At sentencing, the order of forfeiture becomes final as to the defendant
and must be included as part of the sentence.
Subdivision (b)('4) provides that, in a case in which a jury has returned a guilty verdict,
cither party may elect to have the jury determine whether the reéuisi"te nexus between the
property and the offense committed by the defendant exists. This preserves a limited role for the

O

jury in criminal forfeiture proceedings as a matter of policy. _/
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Subdivision (c) sets forth\ procedures governing the gonduct of ancillary proceedings
(which by statute are before the court alone) at vs‘/;hich‘the rights of any third parties asserting an
interest in the prc;perty to be foffeited are Cieter’mined, : Inpreparatidn fi)r the ‘proc‘ee‘diﬁg,"the
court may permit the parties to conduct discovery under the Civil Rules. After the pr‘oceeding,\
the court enters a final order of forfeiture disposing of any third-party claim. Sinceno third party
can have an interest in a personal money judgment order against the defendant, subdivision (c) is
inapplicable to such orders. As previously noted, the Committee takes no position on the |
correctness-of rulings approving the entry of a personal money judgment forfeiture order.

If no third party files a claim, no ancillary hearing is held. The preliminary order of
forfeiture becqme‘s the final order, provided the court determines that any defendant convicted in |
the case had an interest in the property. .

Subdivision (d) replaces the forfeiture provisions of Rule 38(e). The new subdivision .
provicies that the court may stay an order of forfeiture pending appeal to ensure that the property
remains intact and unencumberea so that it may be returned to the defendant in the event the
appeal is successful. |

Subdivision (e) clarifies that the court retains jurisdiction to amend the order of forfeiture
to include substitute assets at any time. |

The Committee concurred unanimously with the advisory committee’s recommendations.
The Committee récomrﬁends that the améndments be transmitted to the Supreme Court after the -
September 1999 session of the Judicial Conference so that the Court has adequate time to review
it. The proposed amendments to the Federal Rules of Criminal Procedure, as recommended by

your committee, are in Appendix A together with an excerpt from the advisory committee report.
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'Recommendation: That the Judicial Conference approve proposed new Criminal
Rule 32.2 and amendments to Criminal Rules 7, 31, 32, and 38 and transmit them
after the Conference’s September session to the Supreme Court for its, |
consideration with the recommendation that they be adopted by the Court and
transmltted to.Congress in.accordance with the law. - .

1'te.Accompany a Witness.into the Grand Jury Room

Legislation Allowin‘ Counse
H.R. Conf. Rep..No. 825, 105 Cong. 2d Sess. 1071 (1998), direc)ts the Judicial
Conference to report its findings on a study determining whether Criminal Rule 6 should be
ameﬁded to allow a'witness appearing before a grand jury to have counsel present to the
Committees on Appropriations not later than April 15, 1999. The report accompanied the
Omnibus Appropriations Act (Pub. L. No. 105-277), which was passed late in the last
congressional session. The Advisory Committee on Criminal Rules immediately began to work

on this matter in late November when it first was notified of the congressional request. It

O

submitted a report to the Standing Rules Committee shortly before its January 7-8, 1999,

f‘

meeting.

The advisory committee reviewed extensive historical records that dealt with earlier
actions of the committee on proposals similar to the one now under consideration. It also
reviewed contemporaneous. articles and letters on the issue from bar organizations, which are
described in its report. Based on the earlier comprehensive examination of this issue and the
shared experiénces of its members, the advisory committee recommended that no action be taken
at this time to amend Rule 6(d) of thé Federal Rules of Criminal Procedure. The Standing Rules
Committee agreed with the advisory committee’s recommendation, and it recommends that the
Judicial Conference adopt the report submitted by the advisory committee, which is attached as

Appendix B.
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Recommendation: That the Judicial Conference approve and transmit in

accordance with H.R. Conf. Rep. No. 825, 105 Cong. 2d Sess. 1071 (1998), to the

Committees on Appropriations a report containing its findings and recommending

that Rule 6(d) of the Federal Rules of Criminal Procedure not be amended at this

tlme to allow a witness appearing before a grand jury to have counsel present.

FEDERAL RULES OF EVIDENCE )

The Adv1sory Corrlrmttee on Evidence Rules is rev1eW1ng comments submitted on a
preliminary draft of proposed amendments to seven ev1dence rules pubhshed in August 1998 for
public comment The proposed changes amend the rules governing the adxmssmn of testimony of
experts, in limine rulings, and record authentication. A pubhc heanrlg was held on the propQSed
amendments in Washington, D.C. on October 22, 1998. An addmonal heanng is scheduled in
San Francisco.

The advisory committee ‘appoirnted a subcommittee to consider whether the committee
should attempt to propose a codification of privileges in light of the substantial recent
congressional activity in this area. The advlsory committee will consider the matter at its April
1999 meeting. | “

RULES COVERNING ATTCRNEY CONDUCT

The Standing Commiittee reviewed'several specific proposals providing uuiformity in rules
governing attorney conduct. Options presented to the committee included a general default
provision that relies on the applicable state law, and the default provision combined with a set of
“core” national rules. kA subcommittee consisting of members from each of the advisory

committees was formed and will megt in May 1999 to make recommendations to the respective

advisory committees.
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FINANCIAL REPORTING RULE AMENDMENTS

At the request of the \C\Vb‘mmitteé on C‘qdés Qf Conduct, the é&viédry ‘cbmmiftee.s“ .
considered changes to their respective rules requiiring parties to disclose certain financial interests

e .

gL

so’tl;.at a trial judge could aséer‘ta;ihgim\‘ivhethér recusalunder ythé’ law was necessary. The request was
received éhértly beforé the adwsory éd;r;inittee fall méetingsi vs}b'that only preliminary discussions
qf the :issueé WCI:C po‘ssible“. The Cbnnni&ee disbugséa severailfx‘Nay‘s té coordinate a common set
on arﬁendfnenté among the advisSry commitféés. The adviéor} ddfﬁmiftées will continué to

consider this issue at their respective spring meetings.

Respectfully submitted,

| 7 : Anthony J. Scirica , r C\\
| Chair | /

Frank W. Bullock
Charles J. Cooper
Geoffrey C. Hazard, Jr.
: Gene W. Lafitte
: Patrick F. McCartan
' _James A. Parker
Sol Schreiber
Morey L. Sear
~ A. Wallace Tashima
E. Norman Veasey
William R. Wilson, Jr.

Appendix A — Proposed Amendments to the Federal Rules of Criminal Procedure
Appendix B — Report to the Committees on the Appropriations on Proposed Amendments
to Criminal Rule 6(d)

»
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C.20544

CHAIRS OF ADVISORY COMMITTEES

WILL L. GARWOOD
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ADRIAN G. DUPLANTIER
BANKRUPTCY RULES

PAUL V. NIEMEYER
CIVIL RULES

A . W. EUGENE DAVIS
CRIMINAL RULES

FERN M. SMITH
EVIDENCE RULES

- Hon. Anthony J. Scirica, Chair
Standing Committee on Rules of Practice and Procedure

W. ’Eugéne Davis, Chair ‘
Advisory Committee on Federal Rules of Criminal Procedure

Report of the Advisory Committee on Criminal Rules

December 3, 1998

1. Introduction

3 The Advisory Committee on the Rules of Criminal Procedure met on
‘October 19 and 20, 1998 at Cape Elizabeth, Maine and took action on a number of
proposed amendments. The draft Minutes of that meeting are included at TAB D. ‘
This report addresses matters discussed by the Committee at that meeting.

First, the Committee reconsidered its proposed new to Rule 32.2, dealing
with criminal forfeiture procedures. As noted in the following discussion, the
Advisory Committee proposes that the revised Rule 32.2 be approved by the
Committee and forwarded to the JudlClal Conference.

Second, if the Committee approves new Rule 32.2, conforming
amendments should also be approved to Rules 7 (The Indictment and
Information), Rule 31 (Verdict), Rule 32 (Sentence and Judgment) and Rule 38
(Stay of Execution).

% ok % k%
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Report to Standing Committee ' 2
Criminal Rules Committee
December 1998

s

II‘; Action Items--Recommendations to Forward Amendments to the
. Judicial Conference

.. A. Summary and Recommendations

At its June 1997 meeting, the Standing Committee approved the publication of
proposed amendments to nine rules for public comment from the bench and bar. One
of those Rules 32.2 was a new rule designed to bring together in one rule the
procedures associated with criminal forfeitures. That Rule, which generated a
number of written comments and testimony, was presented to the Standing
Committee at its Santa Fe meeting in June 1998. The Standing Committee discussed
the Rule and eventually voted not to approve the Rule for transmission to the Judicial
Conference.

The Committee has reconsidered Rule 32.2 and at its meeting in October
approved a modified Rule that addresses the concemns raised by members of the
Standing Committee. The following discussion brieﬂy summarizes the changes to
proposed Rule 32.2 and the confortning amendments to other, Rules of Criminal
Procedure. '

1. ACTION ITEM—Rule 32.2. Forfeiture Procedures.
a‘. Fackground of Rule‘ 32.2.

The Committee proposes adoption of Rule 32.2, a new rule dedicated solely to
the question of forfeiture proceedings. As noted in the our report to the Standing
Committee in June, over the last several years the Committee has discussed the
problems associated with criminal forfeiture. Under existing rules provisions, when
a verdict of guilty is returned on any substantive count on which the government
alleges that property may be forfeited, the jury is asked to decide questions of
ownership or property interests vis a vis the defendant(s): As initially published and
presented to this Committee, the Rule eliminated that right to have jury decide those
issues. That position was based upon the Advisory Committee’s reading of Libretti
v. United States, 116 S.Ct. 356 (1995), in which the Supreme Court indicated that
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" Report to Standing Committee

(93]

Criminal Rules Committee ‘ | :
December 1998

criminal forfeiture constitutes an aspect of the sentence imposed in the case and that
the defendant has no constitutional right to have a jury decide any part of the
sentence.

received only six written comments and most of those supported the Rule. The
NADCL adamantly opposed the proposed rule, and provided two witnesses who

. testified before the Committee. Their key point was. that the new rule abrogated the
- critical right to a jury trial. Under the draft presented to the Standing Committee in

June, the jury's role would have been eliminated and the court would have initially
decided whether the defendant had an interest in the property, In a later proceeding
the court would resolve any third party claims to the property subject to forfeiture.
A witness for the Department of Justice pointed out that after the Supreme Court's

decision is Libretti, supra, forfelture proceedmgs are a part of sentencing, a matter

to be decided by the trlal Judge

b. Actlon on Rule 32. 2 by Standlng Commlttee in
June 1998.

At its June 1998 meeting, the Standmg Comment d1sapproved Rule 32.2. Most
of the discussion had focused on two key issues: Abrogation of the jury's role in
forfeiture proceedings and the ability of the defendant to preserit evidence at the post-
verdict hearing. There was also some questlon about makmg style changes to

' portions of the Rule.

c. Rec0n51derat10n of Rule 32 2 by Advnsory
Committee.

. Following the Standing Committee's action .on . the ‘Rule, a Rule 322
Subcommittee of the Advisory Committee considered proposed changes submitted
by the Department of Justice and at its October 1998 meeting, recommended to the
Advisory Committee that Rule 32.2 be revised and resubmitted to the Standing
Committee. The revisions included restoration of the j jury's - role in determining
nexus in forfeiture proceedings (Rule 32:2(b)(4)) -and clarified that both the'

,governmént and the defense may present evidence.at 'the post-verdict hearing to

determine if there is a nexus between the property to be forfeited and the offense for
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Report to Standing Committee S . oo 4
Criminal Rules Committee ¥ ‘ o
December 1998

which the defendant has been found guilty (Rule 32.2(b)(2)).

d. Summary of Changes in Rule 32.2 Following
Standing Committee Meeting.

Rule 32:2 has been'changed to reflect current. caselaw interpreting Rule 7(c)
which does not require a substantive allegation that certain property is subject to
forfeiture: The defendant need only receive: niotice that the government will be
seeking forfelture under the apphcable statute.. A wcomparlson chart is at TAB B.

Rule 32.2(b)(1) has been rev;sed to clanfy that there are dlfferent kinds of
forfeiture judgments: forfeiture of specific assets and money judgments. To the
extent that the case mvolves forfeiture of specific assets, the court or jury must -
find a nexus between the property and the crime for wh1ch the defendant has been
found guilty. -~ - v e TSN e :

Under revised Rule 32.2(b)(2), the Rule makes it clear that what is deferred to
the ancillary proceeding is the question of whether any third party has a superior
interest in the property. Former language regardino what the court should do if no
party files a clalm has been moved to (c)(2)

Rule 32.2(b)(3) had been changed to make it clear that the Attorney General

could designate someone outside the Department to seize the forfeited property.
. . Cod e ) 1i,0, :

The miajor change, rests in Rule 32.2(b)(4) which retains the right of either the
defendant or the government to request that the jury make the decision whether
there is a nexus between the property and the'crime. This provision was designed
specifically to address the concerns ra15ed by some members of the Standing
Committee. : :

‘Rule 32.2(c)(1) has been revised to reflect that no ancillary proceeding is
necessary regarding money Judgments and (©)(2) had been revised to simplify
- what had appeared at (b)(2):in the original version. Subd1v1s1on (¢)(2) preserves
‘two tenets of current law: that criminal forfelture is'an in personem action and that

‘Rules App. A-4
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if no third party files a claim to the property, his or her rights are extinguished.
Under the revised Rule, if no third party files a claim the court is not required to
n determine the extent of the defendant’s interest.. It is only required to decide
l whether the defendant had an interest in.the property.

Rule 32.2(e)(1) has been revised to make it clear that the right to a bifurcated
procedure does not apply to forfeiture of substitute assets or to the addition of
o newly-discovered property to an existing forfeiture order.

e. Style Changes to Revised Rule 32.2

o In redrafting Rule 32.2, the Advisory Committee considered the suggested
: style changes submitted by the Style Subcommittee. Most of those changes have
x been incorporated into the Rule and Comiment. A number of the suggestions,
C;: however, would have resulted in what the Department of Justice considered to be
‘ substantive changes The suggested style. changes and the Department’s response
‘ are attached at TAB C, infra, following this Report.. :

Recommendation--The Committee recommends that Rule 32.2 be approved as
amended and forwarded to the Judicial Conference. |

‘ 2. ACTION ITEM--Rule 7. The Indictment and the
; Information

Ay \ The amendment to Rule 7(c)(2), which addresses one aspect of criminal

i forfeiture, is a conforming amendment reflecting proposed new Rule 32.2. That
i rule provides comprehensive coverage of forfeiture procedures. The Committee
A received no comments on the proposed amendment to the rule.

“} Recommendation--The Committee recommends that the amendment to Rule 7
i be approved and forwarded to the Judicial Conference. '

Rules App. A-5
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3. ACTION ITEM--Rule 31. Verdict.

The proposed amendment to Rule'31 deletes subdivision (¢) which related to
the requirement that the jury return-a special verdict regarding criminal forfeiture.
The amendment conforms the rule to proposed new Rule 32.2 which provides
comprehensive guidance on criminal forfeitures. The Committee received no
comments on this proposed change. -

Recommendation--The Committee recommends that the amendment to Rule 31
be approved and forwarded to the Judicial Conference.

4. ACTION ITEM--Rule 32. Sentence and Judgment.

The proposed amendment to Rule 32(d), which deals with criminal forfeiture,
conforms that provision to proposed new Rule 32.2 which provides
comprehensive guidance on forfeiture procedures. The Committee received no
comments on this proposed amendment.

Recommendation--The Committee recommends that the amendment fo Rule 32
be approved and forwarded to the Judicial Conference.

S. ACTION ITEM--Rule 38. Stay of Execution.

The amendment to Rule 38 (e) is a technical, conforming, amendment
resulting from proposed new Rule 32.2 which provides comprehensive guidance
on criminal forfeitures. The Committee received no comments on the proposed

- change. 1 L

‘Recommendation--The Committee recommends thdt the amendment to Rule 38
be approved as published and forwarded to the Judicial Conference.

B. Text of Proposed Amendments; Summary of Comments and

Rules App. A-6
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GAP Reports. "

i " Rules'App. A-7



PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CRIMINAL PROCEDURE"

Rule 7. The Indictment and the Information

1 (c) NATURE AND CONTENTS.
2 (2) Criminal Forfeiture. No judgment of
3 forfeiture may be entered in a criminal proceeding
4 unless the indictment or the information shall-altege
5 t-h&exteﬁ-t—e%%he—rnterest—ﬁf—pfepeﬁy—subjeet—-te
6 forfetture—provides notice that the defendant has an (\\\
7 interest in property that is subject to forfeiture in /7:
8 accordance with the applicable statute.
9 ok k%
COMMITTEE NOTE

The rule is amended to reflect new rule 32.2 which now
governs criminal forfeiture procedures.

* New material is underlined; matter to be omitted is lined through.

Rules App. A-8

AN
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Summary of Comments on Rule 7.

' The Committee received no written comments on the
proposed amendment to Rule 7.

GAP Report--Rule 7

The Committee initially made no changes to the published
draft of the Rule 7 amendment. However, because of changes to Rule
32.2(a), discussed supra, the proposed language has been changed to
reflect that the indictment must provide notice of an intent to seek

forfeiture.
Rule 31. Verdict
-
: 1
2
,
| +

COMMITTEE NOTE

The rule is amended to reflect the creation of new rule 32.2
- which now governs criminal forfeiture procedures.

¢

‘Rules App. A-9
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Summary of Comments on Rule 31 : . . |

“The Committee received no written comments on the

v proposed change to Rule 31.

10

11

Rules App. A-10

GAP Report--Rule 31

The Committee made no changes to .the published draft
amendment to Rule 31..

Rule 32. Sentence and Judgment .

* % %k k%

(d) JUDGMENT.

* % % %k ok N

2) Criminal  Forfeiture.  Forfeiture

procedures are governed by Rule 32.2. H-a—verdiet
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12

13
14

15

16

17

18

19

\W’ 20

| 21

22

23

| 24 s x ko

| _ COMMITTEE NOTE
|

The rule 1s amended to reflect the creation of new rule 32. 2
¥ which now governs criminal forfeiture procedures.

Rules App. A-11
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‘Summary of Comments on Rule 32.. -~

10
11
12

13

Rules App. A-12

‘The Committee received no comments on the proposed

conforming amendment to Rule 32(d).

A

32.2. Criminal F orfeiture

(a) ‘NOTICE TO THE DEFENDANT. A court
shall ﬁot enter a jud\gp_]e‘nt of forfeiture in a criminal

proceeding unless the indictment or information contains

notice :to‘the defeﬁdant‘ that the government will seek the

"

forfeiture of property as part Qf any sentence in accordance
R L L . ‘
with the applicable statute.

‘ o

(b) ENTRY OF PRELIMINARY ORDER OF

FORFEITURE: POST VERDICT HEARING.

(1)  Assoon as practicable after entering a

ouilty verdict or accepting a plea of guilty or nolo

contendere _on _any count in an_ indictment or

information with regard to which criminal forfeiture

is sought, the court shall determine what property is

)

a
S
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15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30
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subiject to forfeiture under the applicable statute. If

forfeiture of sp_eciﬁc property is sought. the court shall
determine 3whethe‘r the ngerﬁ‘r‘nent has established the

requisite nexus between the property and the offense.

If the government seeks a personal money judgment

against the defendant, thé court shall determine the

amount of money that the defendant will be ordered to’

pay. The court’s determination mav_be based on

evidence already in the record. including any written

plea agreement or. if the forfeiture is contested. on
‘ ]

evidence or information presented by the parties at a

. hearing after the verdict or finding of guilt.

(2) If the court finds that property is

subject to forfeiture, it shall promptly enter a

preliminary order of forfeiture setting forth the
amount _of any _money judgment or directing the

forfeiture of specific property without regard to any

Rules App. A-13
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31

53
34

35

36

37

38

39

40

41
42
43
44

45

46

Rules App. A-14
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. h1rd pa_rty S mterest m all or part of it. Determining

whether a thlrd pmy‘ has such an interest shall be

deferred untll any third party ﬁles a claim in an

ancﬂlagy proceedlng under Rule 32 2(c).

(_) The entg of a p_rehmmm order of

forfelture‘ authorlzes‘ the Attorney General (or a

o N
P

designee) to seize the specific property subject to

) i I
i N . e

forfeiture; to conduct any _discovery the court

[

considers proper in identifying. locating, or disposing

of the property: and to commence proceedings that

[
[

comply with any statutes governing third-party rights.
* K B
At sentencing—or at any time befor¢ sentencing if the

defendant consents—the order of forfeiture becomes

final as'to the defendant and shall be made a part of

the sentence and included in the judgment. The court

may include in the order of forfeiture conditions

)

-
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47 . reasonably necessary to preserve the property's value
48 - ,pend‘in‘g ‘any appeal.
- 49 L (4)  Upon a party’s request in a case in
50 ‘which a jury returns a verdict of guilty. the jury shall
51 . \ determine whether the govemmer;t'has established the.
52 ‘ requisite nexus between the property and the offense
53 committed by the defendant.
~ 54 () ANCILLARY PROCEEDING' FINAL
Ny 55 ORDER OF FORFEITURE,
| ‘ 56 (l) If. as prescribed by statute. a third
“ ’ 57 ‘ party files a petition assertirig an_interest in the
} i 58 property /tol be forfeited. the court shall conduct an
| 59 . ancillary proceeding but no ancillary proceeding is
‘ 60 ~ required to the extent that the forfeiture consists of'a
‘ 61 money jﬁdgment. :
| 62 o o , (A) Inthe ancillary proceeding, the
: 63 court may. on motion. dismiss the petition for

Rules'App. A-15
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64 o lack of standing‘ s fjoi‘:failure to state a claim, or
| 65 for any other 1awfu1 reason. For purposes of
66 the motion. the facts set forth in the petition
67 are assumed to be true. .
68! (B) . After disposing of any motion
69 filed under Rule 32;2101( 1)}A) and before
70 conducting a hearing on the petition. the court
71 may permit the parties to conduct discovery in
72 accordance with the Federal Rules of Civil
73 Procedure if the court determines that
74 discovery is necessary or desirable to resolve
75 _. factual issues. When dis‘\covezy ends. a party
76 may move for summary judgment under Rule
77 56 of the Federal Rules of Civil Procedure.
78 (2)  When the ancillary proceeding ends.
79 the court shall enter a final order of forfeiture by
80 amending the preliminary order as necessary to

. Rules App. A-16

f
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81 -account for any third party rights. If no third party
82 files a timely claim, the preliminary order becomes
8 the final order of forfeiture, if the court finds that the
84 defendant (or any cémbination of defendants
85 ~ convicted in the case) had an interest in the property -
86 - that is forfeitable under the applicable statute. The
87 defendant may not object to the entry of the final
~ 88 order qf forfeiture on the vground that the property
\”;"W 89. . belongs. in whole or in part, to a codefendant or third
[t 90 party. nor may a third party object to the final order
‘ E | 91 ~on the ground that the third pLa_rLy had an interest in the
t 92 rope
v\:‘ 93 (3)  If multiple third-party petitions are
‘i 94 ~ filed in the same case. an order dismissing or granting
i
“’ : | 95 one petition is not appealable until rulings are made
I’ 96 ‘ on all petitions. unless the court determines that there
A
; E 97 is no just reason for delay.
Al
L8
-
i
Rules App. A-17
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(4) . . Anancillary proceeding is not part of

98.

99

100

101

102

103
104
105
106
107
108
109
110
117

112

113

114

Rules App. A-18

‘sentencing.

(d) STAY PENDING APPEAL. If a defendant

appeals from a conviction or order of forfeiture. the court may

 stay the order of forfeiture on terms appropriate to ensure that

the property remains available pending appellate review. A

stay does not delay the ancillary proceeding or the

determination of a third v's rights or interests. If the court

. rules in favor of any third party while an appeal is pending,

the court may amend the order of forfeiture but shall not
transfer any property interest to a third party until the decision
on appeal becomes final, unless the defendant consents in

writing or on the record.

(e)  SUBSEQUENTLY LOCATED PROPERTY:

SUBSTITUTE PROPERTY.

() On the-government’s motion, the court

may at any time enter an order of forfeiture or amend -

®
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115 an existing order of forfeiture to include property
116 that: |
117 (A) is subject to forfeiture under an
118 e;(isﬁng order éf forfeiture but was located
119 : an(i identified \aftér that order was entered: or
120 B)is ‘éubstitlite property that qualifies
121 for forfeiture under an annlicable statute:
122 S ‘ ',:§2) if the. goverrﬁnént showé ti;at the property
g: 123 | is subject to fdrfeiﬁﬁe ﬁnder Ru{e 3W2.2(-e‘ )(1). the court
4 shall. | -
‘ o 125 ¥ o ' ) | - (A) e;ntér an ;erer forfeitjng that
“ 126 | property. 'of amend an e;dsting'preiimina_ry or
‘ﬂ o127 - : . final order to iﬁcll-lde it"i.énd |
| 128 ‘\ | B)if a tijjrd party files a petition \
]‘ ‘ 12? : i ’ clai‘nrling‘ anl in;cerest in the property. conduct
| 130 an éncilliry proceeding under Rule 32.2(c).
!

Rules App. A-19
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AN

- 131 (3) There is no right to trial by jury under Rule
132 322(e).
133

COMMITTEE NOTE

‘Rule 32.2 consolidates a number of procedural rules
governing the forfeiture of assets in a criminal case. Existing Rules
7(c)(2), 31(e) and 32(d)(2) are also amended to conform to the new
rule. In addition; the forfeiture-related provisions of Rule 38(¢e) are
stricken.

Subdivision (a). Subdivision (a) is derived from Rule 7(c)(2)

which provides that notwithstanding statutory authority for the.

forfeiture of property following a criminal conviction, no forfeiture
order may be entered unless the defendant was given notice of the
forfeiture in the indictment or information. As courts have held,
subdivision (a) is not intended to require that an itemized list of the
property to be forfeited appear in the indictment or information itself.
The subdivision reflects the trend in caselaw interpreting present Rule
7(c). Under the most recent cases, Rule 7(c) sets forth a requirement
that the government give the defendant notice that it will be seeking
forfeiture in accordance with the applicable statute. It does not
require a substantive allegation in which the property subject to
forfeiture, or the defendant’s interest in the property, must be

_described in detail: See United States v. DeFries, 129 F.3d 1293

Rules App. A-20

(D.C.Cir. 1997) (it is not necessary to specify in either the indictment
or a bill of particulars that the government is seeking forfeiture of a
particular asset, such as the defendant’s salary; to comply with Rule
7(c), the government need only put the defendant on notice that it will
seek to forfeit everything subject to forfeiture under the applicable
statute, such as all property “acquired or maintained” as a result of a
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'RICO violation). See also United States v. Moffitt, Zwerling &

“Kemler, P.C., 83 F.3d 660, 665 (4th Cir. 1996), aff's 846 F. Supp.

1463 (E.D. Va. 1994) (Moffirt I) (indictment need not list each asset
subject to forfeiture; under Rule 7(c), this can be done with bill of

~particulars); United States v. Voigt, 89 F.3d 1050 (3rd Cir. 1996)
(court may amend order of forfelture at any time to 1nclude substltute
assets)

Subdivision (b) Subd1v151on (b) replaces Rule 31(e) whlch
prov1des that the jury in a crimirial case must return a special verdict
"as to the extent of the interest or property subject to forfeiture." See
United States v. Saccoccia, 58 F.3d 754 (1st Cir. 1995) (Rule 31(e)
-only applies to jury trials; no special verdict required when defendant
waives right to.jury on forfeiture 1ssues)

(n\ \ ) . One problem under Rule 31(e) concerns the scope of the

e ‘determination that must 'be made. prior to entering an order of
‘ ‘ ~forfeiture. This issue is the same whether the determination is made
by the court or by the jury. :

|

. - As mentioned, the current Rule requires the jury to return a
\; ; ‘ special verdict "as to the extent of the interest og property subject to
X “forfeiture." Some courts interpret this to mean only that the jury must
| answer "yes" or. "no" when asked if the property named in the

indictment is subject to forfeiture under the terms of the forfeiture
. statute--e.g: was the property used to facilitate a drug offense? Other
.courts also ask the jury if the defendant has a legal interest, in the
;! - forfeited property. Still other courts, including the Fourth Circuit,
' : require the jury to determine the extent of the defendant's interest in
i * the property vis a vis third parties. See United States v. Ham, 58 F.3d
b 78 (4th Cir. 1995) (case remanded to the district court to. impanel a
jury to determine, in the first mstance the extent of the defendant's
1 s forfeitable interest in the subject property).

Rules App. A-21
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. The notion that the "extent" of the defendant's interest must
be established as part of the criminal trial is related to'the fact that
criminal forfeiture is .an. in persdnam action in which only the
defendant's interest in the propeﬁy ‘may be forfeited. United States
v. Riley, 78 F:3d 367 (8th Cir.'1996). When the criminal forfeiture
statutes were first enacted in the! 1970's, it was clear that a forfeiture
of property other than the defendant’s could not occur in a criminal
case, but there was no mechamsm de51gned to limit the forfeiture to

“the'defendant's interest. Accordlngly, Rule:31(e) was drafted to make

a determmatlon of the "extent" of the defendant s 1nterest part of the
Verdlct e i BRI
o Py PR ‘ ‘

., The problem is that third pames who mlght have an 1nterest
in the forfe1ted property are not parties to the criminal case. Atthe
same time, a deféndant who has no interest in property has no
incentive; at trial, to! dlspute the government's forfeiture allegations.
Thus, it was apparent by the 1980’5 that Rule 31(e) was an inadequate
safeguard against the 1nadvertent‘forfe1ture of property in which the
defendant held no interest. S :

In 1984, Congress addressed this problem when it enacted a
statutory scheme whereby third party interests in criminally forfeited
property. are litigated by the court in an ancillary proceeding
following the conclusion of the criminal case and the entry of a
preliminary order of forfeiture. See 21 U.S.C. § 853(n); 18 U.5.C. §
1963(1). Under this scheme, the court orders the forfeiture of the

_defendant's interestin the property--whatever that interest may be--in
. the criminal’ case. At that point, the court conducts a separate

Rules App. A-22

proceeding in which all potential third party claimants are given an
opportunity to challenge the forfeiture by asserting a superior interest
in the property. This proceeding doesnot involve relitigation of the
forfeitability of the property; its only purpose is to determine whether
any third party has a legal mterest in the forfeited property.

O
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The notice provisions regarding the ancillary proceeding are
equivalent to the notice provisions that govern civil forfeitures.
Compare 21 U.S.C. § 853(n)(1) with 19 U.S.C. § 1607(a); see United
States v. Bouler, 927 F. Supp: 911 (W.D.N.C. .1996) (civil notice
‘rules apply to ancillary criminal proceedings): Notice is published
and sent to third parties that have a potentiai‘ interest. See United
States v. BCCI Holdings (Luxembourg) S.A. (In re Petition of
Indosuez Bank), 916 F:Supp. 1276 (D.D.C. 1996) (discussing steps
taken by government to provide notice of criminal forfeiture to third
parties). If no one files a claim, or if all claims are denied folIowmg

" a hearing, the, forfeiture becomes. final and the United ‘States is
deemed to have clear title to the propertyt 21 U S C. §853(n)(7);
United States v. Hentz 1996 ‘WL 355327 (E. D Pa. 1996) (once third
party fails to file a claim in the: ‘ancﬂlary proceedmg, government has
clear title under § 853(n)(7) and can market the property

\ Mi notw1thstand1ng third party slname on the. deed) ’

o

i Thus, the anc111ary proceedmg has become the forum for
‘ determining the extent of the defendant’s forfe1table interest in the
property. This'allows the: court to conduct a proceedmg in which all
third party clannantsx can part1c1pate iand Wthh ensures that the
property forfeited actually belongs to the defendant
Since the enactment of the ancﬂlary proceedmg statutes, the
. requirement in Rule 3 1(e)that the court (or Jury) 'determine the extent
of the defendant's interest in the property as part .of the criminal trial
. has become an unnecessary anachromsm ithaty leads more often than
not to duplication and a waste of judicial resources There is no
longer any reason to-delay the conc1u51on of the crimihal trial with a
lengthy hearing over the extent.of the. defendant's interest in property
when the same issues will have' 10 be, 11t1gatei11 4 second time in the -
ancillary ' proceeding if someone ﬁles a. c‘ laim,  challenging the
forfeiture. For example, in United Smtes v Messmo, 921 F. Supp.

i Rules App. A-23
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1231 (N.D. IIL 1996) the court. allowed the defendant to call
witnesses to attempt to establish-that - they, -not ke, were the true
owners of the property. After the jury rejected this evidence and the
property was forfeited, the court conducted an ancillary proceeding
in which the same witnesses . 11t1gated therr clalrns to the same
property ‘ : g '
A more sensrble procedure ‘Would be for the court once it (or

a Jury) determines that property ‘was mvolved in the criminal offense

for Wthh the defendant hasi been convicted, to order the forfeiture of
whatever interest a. defendant may have in ‘the property without
havingito determine exactly What that interest is.. If'third parties

. assert that they have an interest in all or: part of the property, those

interests can be ad]udrcated at one trme 1n the ancrllary proceedmg
Thrs approach would alsotaddress confusmn that occurs in
multi-defendant cases where it is clear that each defendant should
forfeit whatever interest he may have in the property used to commit
the offense, but it is-notat all cléar which defendant.is the actual
owner of the property.  ‘For. example suppose A:and B are co-
defendants in a drug and .money laundering case in which the
government seeks:to forfeit property involyed,i in the scheme that is
held in B's name but of which A may be the true owner. It makes no
sense to invest the court's time ih-determtining which of the two

‘defendants holds the interest that ;should be forfeited. . Both

Rules App. A-24

defendants should forfeit' whatever interest' they may have.
Moreover, if under the current rule the court were'to find that A is the
true owner of the property, then B, would have the rlght to file a claim
in the ancillary proceeding where. he may \attempt to recover the
property desprte his criminal iconviction..  United States v. Real
Property in Waterboro, 64 F.3d:752 (Ist Crr 1995) (co-defendant in
drug/money laundering case who is not alleged to beithe owner of the

s
W Lo

)



\

i:‘ anw

18 FEDERAL RULES OF CRIMINAL PROCEDURE

property is cons1dered a third party for the purpose of challenglng the
forfe1ture of the other co-defendant's interest).- :

The new Rule resolves thesé difﬁculties by postponing the
determination of the extent of the defendant's interest until the
ancillary proceeding. As provided in (b)(1), the court, as soon as
practicable after the verdict or ﬁndlng -of guilty in the criminal case,
'would determine if the property was subject to - forfeiture in
accordance with the applicable statute, e.g., whether ‘the property

- represented the proceeds of the-offense, was | used o facilitate the
offense, ‘or was involved in the: offetise in some: other way. The
determmatlon could be made based on the evidence in'the record
" from the' cnmmal trial or the ‘facts set forth in'a written plea

" agreement s stbmitted to: ithe court at the time of the defendant‘s guilty

. plea, or the court. could hold a hearlng to determine if the requisite
C\/ relatronshlp existed between “thie © property «and - the . offense.
- " Subdivision (b)(2) provrdes that‘rt is not necessary o' determlne at
‘this stage what interest any defendant might have in the property

Instead, the court would order the forfeiture of whatever interest each

defendant  might ‘have in: the property and conduct the ancillary

proceedlng ‘

1 Subdmsron (b)(l) recogmzes that there are different kinds of

! forfeiture judgments in crlmlnal 'cases. One type is a personal

i judgment for a sum of money; another is fa judgment forfeiting a

‘ specific asset. See, e.g., United States v. Voigt 89 F.3d 1050 (3d Cir.

. 1996) (government is entitled to a personal money Judgment equal to

v 'the amount involved in the money launde‘nng offense, as well as

| order forfeltmg specific assets“lnvolved in,-or traceable to, the
~ offense; in-addition, if the statutory requlrements are met, the
government may be entitled to forfelt substitute assets); United States
v. Cleveland, 1997 WL 537707 (E D. La. 1997) (government entitled
to a money Judgrnent equal to' the amount of money defendant

T

CWM\
e

n;‘,“' ‘ Rules App. A-25
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laundered in money laundermg case) The ﬁndmg the court is
required to make will depend on the nature of the forfeiture judgment.
A number of cases have approved ) use of money judgment forfeitures.
- The Commrttee takes 1o, posrtlon on the correctness of those rulings.

w ;subject to forfe1 1 |
mustig determme the

e

ordered to forfe1
Bk Ly

The court

(A
I

ay mak 'thes d terrm tlon based on ev1dence in

”\ i

the record or oh addltlonal ev1dence submltted by the defendant or
evidence submrtted by the govemment in support of the motion for
the entry of a _]udgmgnt of forfeitlure The defendant would have no

il \ [
standing to O:bJ«? ‘th‘e i;forfertur on the grog‘r‘rd that ‘the property
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Subdlvrsron (b)(3) replaces Rule 32(d)(2) (effectrve December
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1996). It provrdes that once the court enters a prehmmary order of
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'forfeiture directing the forfeiture of whatever interest each defendant
‘may have in the forfeited property, the government may seize the

property and commence an ancillary proceeding to determine the

~‘interests of any third party. The subdivision also provides that the

~Attorney General may designate someone outside of the Department

‘of Justice to seize forfeited property. This is necessary because in

.cases in which the lead investigative agency is in the Treasury

" Department, for eéxample, the seizure of the forfeited property is
typically handled" by agenc1es other than the Department of Justice..

If no third - party ﬁles a clalm the court at the time of

"sentencmg, will enter a final order forfeiting the . property in

accordance with' subdivision (c)(2), discussed infra. If a third party

files a -claim, the- order of forfeiture will ‘become. final:as to the
: :defendant at thejtime wof sentencing but will be subject to amendment

in favor of a th1rd party pendmg the conclusmn of the ancillary
proceedmg oo i

Because the order of forfelture becomes final ‘as to.the
defendant at the time of sentencmg, his nght to appeal from that order
begins to run at that time. Ascourts have held, bécause the ancillary
hearing has no bearmg on the defendant’s right to the property, the

defendant has no nght to appealuwhen a final ‘order is, or is not,

amended to recognize third partytnghts ‘See, e.g., United States v.

‘Christunas, 126 F.3d' 765 (6" Cir. 1997) (preliminary order of

forfelture is final as to. the defendant and is 1mmed1ately appealable)

Because it isnot- uncommon for: sentencmg to be postponed
for an extended period to allow a defendant to.cooperate with the
government in an ongoing investigation, the Rule would allow the

" order of forfeiture to become final as to the defendant before

sentencing, if the defendant agrees to that procedure. Otherwise, the

Rules App. A-27
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govemment would be unable to dispose of the property until the
_sentencing took. place i :

Subdivision (b)(4) addresses the right of either party to
request that a jury make the detenmnatlon of whether any property is
subject to forfeiture. The provision gives the defendant, in all cases
‘where a Jury has returned a gullty verdict, the option of asklng that
the jury ‘bé; retained to hear: ‘additional ev1dence regarding the
forfertablhty of the property. The sonly i 1ssue for the jury in such cases
would be whether the government has estabhshed the reqmsne nexus -
between the property and theioffense. For example,‘ if the defendant
-disputes the government’s allegatlon that.a parcel of real property is
traceable to the offense, the defendant would, have the right to request
that the: Jury‘hear ev1dence on thatissue, and return. a specml verdict,
fina, blfurcated proceedmg that; w uid oceur after the jury returns the
guilty- verdict. \hTheM governmentﬂ would have the' same option ,of
requesting'a specxal jury verdlct on this issue, as is the case under
current law. See Rule 23(a). (tnal by jury may be waived only with

“ the consent of the government) B -
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When Rule 31(e) ‘was promulgated 1t was assumed that
criminal forferture was akin to a separate ¢riminal offense on which
ewdence,yvould be presented:and the jury ‘would have to return a
verdict.. In Lzbfettt‘ v.{United States, 116 S, Ct: 356 (1995), however,
the Supreme Court {held that criminal forfelture constitutes an aspect
of the senterice.imposed i in & criminal case. and that the defendant has
no constitutional nght to have the jury determine any part of the
forfeiture;; The special verdict requlrement in Rule 31(e), the Court
said, is m the nature of a statutory’ I‘lgh'ﬂ that:can be modified or
repealed at any tlme Ly :
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Even before Libretti; lower courts had determined that

. criminal forfeiture is a sentencing matter and concluded that criminal
. trials therefore should be bifurcated so that the jury first returns a
- verdict on guilt or innocence and then returns to hear evidence
'regarding the forfeiture. . In the second part of the bifurcated
“proceeding, the jury is instructed that the government must establish

the forfeitability of the property by a preponderance of the evidence.

:See United  States v. Myers, 21 F.3d 826 (8th Cir. 1994)

(preponderance standard applies because. criminal forfeiture is part of

“the sentence in money laundering cas‘es);pUnited«States v. Voigt, 89
F.3d 1050 (3rd Cir. 1996). (following :Myers); United States v. Smith,
- 966 F.2d 1045, 1050-53 (6th| C1r 1992) (same for drug cases); Unzted

States v. Bieri, 21 F3d 819 (8th Cir. 1994) (same)

Although an argument could be made under Lzbrettz that a

. Jury trial 1s no longer appropnate on any aspect of the forfelture issue,

which is a part of sentencing, the:Committee decided to retain the
right for the parties, in a trial held before a jury, to have the jury
determine whether the government. has established the requisite
statutory nexus between the offense and the property to be forfeited.
The jury, however, would not have any role in'determining whether
a defendant had an 1nteres’; in the property to be forfeited. . Thisis a
matter. for the ancillary proceeding ‘which, by statute, is conducted
“before the court alone, without'a jury.” See 21 U.S.C. §& 853(11)(2)

Subdivision (c) Subd1v1310n (c) sets forth a set of rules

.. governing the conduct of the ancillary proceeding. When the
" ancillary hearing provisions were added to 18 U.S.C. § 1963 and 21
~U.S.C. § 853 in 1984, Congress -apparently. assumed that the

proceedings under the new provisions would involve. simple

- .questions of ownership that could, in the ordinary case, be resolved

in 30 days. See 18 U.S.C. § 1963(I)(4). Presumably for that reason,
the statute ‘contains .no procedures governing motions practice or

_ " Rules App. A-29
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discovery such as. would .be available in an ordinary civil case.
‘Subdivision (c)(l) makes-clear ‘that no ancillary proceeding is
required to the extent that the order of forfeiture consists of a money
Judgment A money judgment.is'an in personam Jjudgment against
* the defendant and niot an order: dlrected at specific assets in. whlch any
th1rd pa;tty could have any mterest »
| lf“ ,l b ‘\"l o,

: Expenence has shown that ancﬂlary heanngs can 1nvolve
issues of enormousl COmplex1ty that require; years to. resolve. See
United Statesv. BCCI Holdmgs (Luxembourg) S. A 833 F. Supp: 9
(D. D.C.1 993) (ancﬂlary proceedmg \mvolvmg over: 100 claimants
and $451- million); United States. vi. Porcelli,' CR-85-00756 (CPS),
1992 U.S. Dist: LEXIS 17928 (E-D:N.Y Nov. 5, 1992) (litigation
over third party claim continuing 6 years after RICO conviction). In
- such cases; procedures‘ akinjto: those ava.llable under the Federal Rules
of le Procedure; should be avaﬂable to the court and the partles to
aid in the efﬁment ‘resolutlon ofthe glaims. "+ . |

T N ‘ oy HLM M ‘ ;

. Because: an; ancﬂlary heanng is connected to'a crrmlnal case,
it Would not be approprlate to make the Civil Rules applicable in all
respects The amendment, h0wever,l 'descrlbes several fundamental
areas in which procedures analogous to those in the Civil Rules may
' be followed. “These mclude the ﬁlmg 'of amotionto dismiss a claim,
conductmg dlscovery, dlsposmg ofa claim on a motion for summary
judgment, and appealing a’ ﬁnal d1spos1t10n of a claim. Where
applicable, the amendment follows the prevailing case law on the
. issue! See, e,g., Umted States . Lavzn 942 F.2d 177 (3rd Cir. 1991)
(ancillary proceedmg treated as GlVll case. for purposes of applying
Rules of Appellate Procedure), {United States v. BCCI Holdings
(Luxembourg) S.4.|(In re, Petmons oof General Creditors), 919 F.
Supp. 31 (D.D.C.i1 996) ("If a tlnrd party fails to allege in its petition
all .elements wneceslsary “for - recovery, intluding those relating to
standing, the | court; may 'dismiiss; the petition -without providing a

Rules App. A-30
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hearing"); United States v. BCCI (Holdings) Luxembourg S.A. (In re
" Petition of Department of Private Affairs), 1993 WL 760232 (D.D.C.

1993) (applying court's inherent powers to permit third party to obtain

~discovery from defendant in accordance with civil rules). The
- provision governing appeals in cases where there are multiple claims

is derived from Fed. R. Civ. P. 54(b). See also United States v. BCCI

‘Holdings (Luxembourg) -S.A. .(Petition of Banque Indosuez), 961
* F.Supp. 282 (D.D.C. 1997) (in resolving motion to dismiss- court
-assumes all facts pled by third party petitioner:to be‘.true applymg
" Rule 12(b)(6) and denying government’s motion because whether
claimant had superior title turned on factual dispute; government

acted reasonably in not makmg any discovery:fequests in ancillary

- proceeding until court ruled on its motion to dlsmlss)

(
'

Subdivision (c)(2) provides for the entry ofa ﬁnal order of
forfeiture at the conclusion of the ancillary proceeding. Under this

“provision, if no one files a claim in the ancillary proceeding, the

preliminary order would become the final o;rden of forfeiture, but the
court would first have to make an 1ndependent finding that at least
one of the deferidanits had an ijiterest in the, property such that it was

.. proper to order the forfeiture of the property in.a cr1m1na1 case. In

making that determination, the court may rely upon reasonable -
inferences. For example the fact that the defendant used the property
in comm1tt1ng the crime and no;third party claimed an interest in the
property may give rise to the mferencm that the defendant had a

“forfeitable interest in the property.

This subdivision combines and preserves two established
tenets of current law. One is that criminal forféitures are in personam

- actions that are limited to the property interests of the defendant.
(This distinguishes cnmlnal f@rfelture ‘which is imposed as part of

the defendant’s sentence, from civil forfeiture which may be pursued

_ as an action against the property in rem without regard to who the

Rules App. A-31
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owner may be.): The other tenet of current law is that if a third party
has notice of the forfeiture but fails to file a timely claim, his or her
interests are extlngulshed and may not:be recognized when the court
enters the final order of forfeiture.. See_United Statesv. Hentz, 1996
WL 355327 (E.D. Pa. 1996) (once: third party fails to file a claim in
the ancillary proceeding, ‘government has clear title under 21 U.S.C.

§ 853(n)(7) and can market the- property notwithstanding third party’s
name.on the deed). :In the rare event that'a third party claims that he

_or she was not: ‘afforded radequate motice of a criminal forfeiture

action, the person may. ﬁle a }mohon under Rule 60(b) of the Federal
Rules of Civil| Procedure tos reopen the ahcﬂlary proceedmg See
United States. wBouZer 92?,7 E..Supp.i911 (W. DIN.C. 1996) (Rule
60(b) is the proper:means ‘by \*whmh a. thll‘d party may move to reopen
an ancillary proceeding).

“If no third ipartiés: assert. their interests in the ancillary
proceeding, the: colirt must nonetheless determine that the defendant,
or combination’of, defendants) had an interest in the property.
Criminal/ defendants ! ‘may be jointly and severally liable for the
forfeiture of the entmre‘proceeds‘ of the criminal offense. See United
States. v. Hurley; 63 F.3d;1 (Ist Cir. 1995) (government can collect

 the proceeds only once; but subject to that cap, it can collect from any

Rules App. A-32

defendant so much of the proceeds.as was: foreseeable to that
defendant); United Statesv. Cleveland 1997 WL 602186 (E.D. La.
Sept. 29, 1997) (same); Unzted Smtesv McCarroll 11996 WL 355371
at ¥9 (N.D. I1L. June 19, 1996) (following Hurley) aff 'd sub nom.
United States v. Jarrett, 133 F.3d 519 (7th Cir, 1998); United States
v. DeFries, 909 F. Supp. 13, 19-20«(D.D.C. 1995) (defendants are
jointly and sevefally liable even where government. is able to
determine precisely how much reach defendant benefited from the
scheme), rev’d on other graunds 129 F.3d'1293 (D.C. Cir. 1997).
Therefore, the .conviction of any of the defendants is sufficient to
Pt S T ‘
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support the forfeiture of the entire proceeds of the offense, even if the
defendants have divided the money among themselves.

As noted in (c)(4), the ancillary proeeeding is not considered
a part of sentencing. Thus, the Federal Rules of Evidence would
'apply to the ancillary proceedmg, as is the case currently

Subdlvmon (d). Subd1v1sxon (d) replaces the forfelture
provisions of Rule 38(e) which prov1de ‘that the court may stay an
order of forfeiture pending appeal The purpose of the provision is to
ensure that the property remains intact,and unencumbered so that it
may be retumed to the defendant in: thé event the appeal is:successful.
Subdivision (d) makes clear; however, that a: district dourt is not
divested of jurisdiction over an ancillary proceedmg even if the

‘ defendant appeals his or her conviction. 'This allows the court to

C\\ - proceed with the resolution of third party claims even' as: the. appellate

- -court considers the appeal. ‘Otherwise, thlrdlparttes would have to

await the conclusmn of the appellate /process evento begzn to have

i their claims heard. - See. United States v. Messino, 907 F. Supp 1231

(N.D. I11; 1995) (the district court retains Junsdlctmn over forfeiture
i matters. whlle an appeal 1S pendmg) o

Fmall‘y, ; subd1v151on (d) prqwdes‘«é rule to govern what
happens if the court: 'determines; that a third-party .claim should be

" granted but the defendant's appeal is:still pending. ‘The defendant is
:barred from ﬁhng a clann in the ancillary proceeding. See 18 U.S.C.

- § 1963(1)(2); 21 U.S.C. § 853(n)(2). Thus;the court's determination,
in the ancillary:proceeding, that a‘third party has an interest in the
property. superior to that of the: defendant cannot be binding on the
“defendant. So,in the event thatthe court ﬁnds n favor of the third
party, thatdetermination is. /final . only with j, respect . to the
government's alleged interest. If the defendant prevatls on appeal, he
o or she recovers the: property as if no conv1ct1on or forfeiture ever took

Rules App. A-33




'FEDERAL RULES OF CRIMINAL PROCEDURE 27

place. But if the order of forfeiture is affirmed, the amendment to the
order of forfeiture in favor of the third party becomes effective. ..

Subdivision (e). Subdivision () makes clear, as courts have
found, that the court’ retains jurisdiction to' amend the order of
forfeiture at any time to include subsequently located property which
was originally included in the forfeiture order and amy substitute
property. See United States v. Hurley, 63 F.3d 1 (Ist Cir. 1995) (court
retains authority to order forfeiture of substrtute assets after appeal is
filed); United States v. Voigt, 89 F.. 3d 1050 (3rd Clr 1996) (followmg

- Hurley). Third ‘parties,!iof: course .may . contest the forfeiture of

substitute assets in-the. ancﬂlary proceeding. | See United States v.

Lester, 85F3d 1409 (9th C1r 1996) St

\". G e .

i Subd1v151on (e)(l) makes clear that the rlght to a bifurcated

Jjury: trial to: deterrmne whether the' government has established the

reqursne nexus’ between the property: and the offense, see (b)(4); does
not apply:to the' forfeiture of substltute | assets or to.the addition of
newly—drscovered property to anrexisting order of forfeiture. Itis well
established in the case’ law that the forfe1ture of substitute assets is
solely an issue for the court. See United States v. Hyrley; 63 F.3d 1
(1st Cir. 1995) (court retains authonty to order forfeiture of substitute
assets after appeal is filed); United States:v: Voigt, 89 F.3d 1050 (3d
Cir. 1996) (followmg Hurley, ckDurt mayjamend:order of forfeiture at
any time in in¢lude substltute assets) United States V. \Thompson 837
F. Supp. 385 (SD.N. Y *1993) (court not jury, prders forfeiture of

- substitutel assets) Asa practlcal matter, icourts have also determmed

that they,. notl the j Jury, )must determme the forfextablhty of ‘assets
discovered after'the trial:is over and the jury has ‘been dismissed. See
United States 1v. Saccoccia 898 F: Supp: 53 /(D.RL 1995)
(government may conduct post—‘trlal discovery 1 to determine location
and identity of ‘forfeltable assets post—trlal dlscowery resulted in

discovery of igold bars uburled in defendant‘s‘ mother s backyard

Rules App. A-34
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several years after the entry of an order directing the defendant to

‘forfeit all property, up to $137 million, involved in his money
‘laundering offense).

Summary of Comments to Rule 32.2

Jack E. Horsley, Esq. (CR-003)
Craig & Craig
Matoon, Illinois
September.23, 1997 :
Mr. Horsley favors all of the proposed changes.

. James W. Evans (CR-005)
. Harrisburg, Pennsylvania
- September 25, 1997

.. Mr. Evans supports the proposed amendment.

-~ Ms. Leslie Hagrn (CR-013) .

. National Association of Criminal Defense Lawyers-
. Legislative Director and Counsel |

- December 12, 1997

. Ms. Hagin states that his organization is submlttmg several

‘ sigmficant proposed rule changes being considered by the committee.

She requests perm1s510n to testify about the proposed changes to Rule
32.2.

... Mr. Ronald F. Waterman (CR-014)

Gough, Shanahan, Johnons, & Waterman
Helena, Montana
December 16, 1997
Mr. Waterman writes that lenders and third partles have

- concerns about the procedures followed in forfeiture of a criminal
- defendant’s interest in property, whether justified or not. He says that

Rules App. A-35
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there exists a concern that a third party can lose legal interest in
property without a meaningful opportunity to appear and defend title
to the property. He adds that the adoption on Rule 32.2 is good
because it resolves concemns raided by lenders and others immersing
people in ancillary proceedings unless there is a finding' that a
criminal defendant has an interest in the property

Peter Goldberger (CR-021b)

Ardmore, Pennsylvania
Co-Chair, National Association of Criminal Defense Lawyers
Committee on Rules of Procedure
February 15, 1998

The NACDL is adamantly opposed to the continuing efforts
to abolish the right to jury trial on government claims for criminal
forfeiture, and to undermine procedural rights associated with such
claims. The NACDL states that the proposed amendment is
“undemocratic, disrespectful of our legal culture and history, and

" flawed in numerous particulars.” The NACDL contends that the

proposal appears to breach the Rules Enabling Act wall between
procedural reform and substantive rights. It recommends that the
Advisory Committee reject the proposed rule changes almost
completely. “The NACDL states that there is no good reason to
abolish the historically-grounded right to a jury trial ‘in criminal
forfeiture allegations and that such practice is unconstitutional,
despite the Supreme Court’s decision in Libretti v. United States, 516
U.S. 29 (1995). The NACDL notes that the right to jury trial in

_ criminal forfeiture cases was not the formal question presented to the

Rules App. A-36

court in that case and it maintains that eliminating juries will not
streamline the process. It also suggests that juries will not be
confused by varying standards of proof if the standard “beyond a
reasonable doubt” is carried over into forfeiture proceedings. The
organization contends that the jury’s collective conscience should be
preserved, allowing it to protect the citizens from. overreaching
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prosecutors. It states that it believes the proposed reform has nothing
to do with procedural reform, but everything to do with the desire to
punish and the desire to win.

The NACDL also maintains that the proposéd amendment to
Rule 32.2(b) would eliminate the requirement of 31(e) requiring a
fact-finder to determine the extent of the interest or property subject
to forfeiture. The NACDL states that the proposed changes to 32.2(a)
would “further devastate the fairness of the criminal forfeiture process

“by destroying” the grand jury’s and trial jury’s respectlve functions.

The NACDL.urges the Committee to clarify, despite contrary judicial
decisions, that “only property or interests in property specifically
named in the indictment may be forfeited criminally.” The NACDL
writes that Proposed Rule 32.2(f) should safeguard the defendant’s
and interested thlrd partles rlghts to be heard on- the issue:

The NACDL states that the creation of rules to ensure fa1rness
in ancillary forfeiture proceedings is an excellent idea. It notes that
the rights of “third parties” should not be:less than the .rights of
anyone making a claim in a civil forfeiture proceeding. The NACDL
attached a copy of Petitioner’s Brief in Libretti v. United States.

Federal Magistrate Judges Association (CR-024)
Hon. Tommy Miller, President

.United States Magistrate Judge

February 2, 1998’ :

The Association supports the adoptzon of new Rule 32.2. It
notes that adoption of Rule 32.2 would effectively repeal the
“statutory” right in Rule 31(e) to a jury trial for forfeitures but that the
rule is a sensible and cost-effective procedure to resolve criminal
forfeiture procedures.

Rules App. A-37
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, Summary of Testlmony—-Rule 32.2

Mr Bo Edwards
Mr. David Smith
National Association of Criminal Defense Lawyers

‘The witnesses expressed strong opposition to the proposed
new Rule. Their chief objection centered on the fact that the new rule
removes the. right of jury to decide. whether the defendant should
forfeit any property. That nght they said, was not abrogated by the
Supreme Court's decision in Libretti; the issue of whether a jury trial
was not available in a forfeiture proceeding was! not even briefed by
the partiesiin that case. Even assuming that the right to jury is not
constitutionally required, they urged the Comrmttee to nonetheless
retain that nght under the Rules of Procedure.) Domg s0, they argued,
would recogmze the value that Americans place on property rights.
They also objected to the summary procedutes; for making forfeiture
proceedmgs and the prSSlblhty that the property’ rrghts of innocent
third parties would nbt be adequately protectedr ‘

rU‘ ' . h e |

. rw,hulq . o ' )
Mr Steff Casella "': v+~ = iy
Department of Justice

Mr. Casella responded to the testimony of the witnesses
representing the NADCL and pointed out that the Supreme Court in
Libretti did clearly say that forfeiture proceedings are a part of

. sentencing. Based upon that view, the Department of Justice believed

that the rule was consistent with existing practice and the
constitution. 'He noted that the rights of third parties would be as

" protected as they currently are under statutory schemes for

Rules App. A-38

determining their interests in "ancill roceedings."
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GAP Report--Rule 32.2

The Committee amended the rule to clarify several key points.
First, subdivision (b) was redrafted to make it clear that if no third
party files a petition to assert property rights, the trial court must
determine whether the defendant has an interest in the property to be
forfeited and the extent of that interest. As published, the rule would
have permitted the trial judge to order the defendant to forfeit the
property in its entirety if no third party filed a claim. ..*

Second, Rule 32.2(c)(4) was added to make it clear that the

ancilllary proceeding is not a part of sentencing.

Third, the Committee clarified the procedures to be used if the
government (1) discovers property subject to forfeiture after the court
has entered an order of forfeiture and (2) seeks the forfeiture of
"substitute" property under a statute authorizing such substitution.

Rules App. A-39
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- Rules App. A-40

Rule 38. Stay of Execution

(e) %WP&:——PGRF—E—I—"%U—RE— NOTICE TO

RTI ‘VICTIMS AND RESTITUTION A sanct1on 1mposed as part

of the sentence pursuant to 18 U S C 3554; 3555 or 3556
may, if an appeal of the conviction or sentence is taken, be
stayed by the district ceurt or by the court of appeals upon

such terms as the court finds appropriate. The court may

_ issue such orders as may be reasonably necessary. to ensure

compliance with the sanction upon disposition of the appeal,
including the entering of a restraining order or an injunction

or requiring a deposit in whole or in part of the monetary
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12 amount involved into the registry of the district court or
13 execution of a performance bond.

COMMITTEE NOTE

. The rule is amended to reflect the creation of new rule 32.2
which now governs criminal forfeiture procedures.

Summary of Comments on Rule 38.

The Committee received no comments on the proposed
change to Rule 38.

N GAP Report—Rule 38

The Committee made no changes to the published draft.

Rules App. A-41
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REPORT OF THE JUDICIAL CONFERENCE OF THE UNITED STATES
ON
PROPOSED AMENDMENTS TO FEDERAL RULES
GOVERNING GRAND JURY

March 1999

INTRODUCTION:

This report is transmitted in accordance with H. R. Conf. Rep. No. 825, 105 Cong.2d

Sess. 1071 (1998), to the Committees on Appropriations of the Congress. The congressional !
report “directs the Judicial Conference to report their findings [on whether Rule 6(d) of the o
Federal Rules of Criminal Procedure should be amended to allow a witness appearing before a ,h
grand jury to have counsel present] not later than April 15, 1999.” | ‘ ;“
After an expedited study, the Judicial Conference recommends that no action be taken at fw

this time to amend Criminal Rule 6(d) regarding attorney representation at a grand jury. |
i

RULES ENABLING ACT !

The conference report accompanying the Omnibus Appropriations Act (Pub. L. No. 105- j

277) noted that the Advisory Committee on Criminal Rules was studying proposed amendments

to Rule 6(d) and was considering the views of several bar organizations and the Department of
Justice. The conference report also noted that the advisory committee “will proceed in
accordance with established procedure consistent with the Rules Enabling Act.”

L
0

i
i
Lk

Under the Rules Enabling Act, proposed amendments to the federal rules are prescribed
by the Supreme Court — subject to congressional change or disapproval — only after being
subjected to extensive scrutiny by the public, bar, and bench. The rulemaking process is
laborious, but the painstaking process ensures a high level of draftmanship that frequently i
reduces the potential for future satellite litigation over unforeseen consequences or unclear i
provisions. It also ensures that all persons who may be affected by a rule change have hadan |
opportunity to express their views on it, including the public. The rules committees were unableéffj\
to follow the Rules Enabling Act rulemaking process regarding the recommendations made in B
this report, however, because of the time deadlines imposed under the conference report. )

|
b
i
“\

i

i
i

EARLIER CONSIDERATION

At the request of the House Judiciary Committee in the early 1970’s, the Advisory l
Committee on Criminal Rules extensively reviewed the grand jury process, including a proposal !
to permit attorney representation in the grand jury room. In 1975, the committee submitted a
comprehensive report to Congress. One of the report’s sections explained in detail the reasons '
for declining to support a change to Rule 6(d). It is attached as Appendix A. In 1980, the "
Department of Justice submitted to the chairman of the House Judiciary Committee a {

Rules App. B-2
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memorandum opposing pending legislation that would have allowed attorney representation in
the grand jury room. It is.attached as Appendix B. The justifications set forth in the judiciary’s
1975 report run parallel to the reasons set forth in the Department of Justice memorandum and
reflect longstanding policy concerns. The stated reasons. for declining to amend Rule 6(d) to
allow attorney. representat1on remain valid today and were relied on by the rules comm1ttees in
this report = ' : - ' '

|

CURRENT CONSIDERATION

In response to the request of the Committee on Appropriations.to study proposed

-amendments to Criminal Rule 6, the chairman of the Advisory Committee on Criminal Rules,

United States Circuit Judge W. Eugene Davis, appointed a subcommittee in late October 1998
chaired by Senior United States District Judge David D..Dowd with three additional members,
United States District Judge D. Brooks Smith, Darryl W. Jackson Esq., and Roger A. Pauley,
Esq., of the Department of J ustrce '

The subcommrttee submrtted its report Wlth one member drssentmg to the full Advisory
Committee on Cr1mma1 Rules on December 23, 1998. The advisory committee adopted the
report’s recommendations by a vote of 9 to 3. The dissenting members recommended that the
committee devote more time to study the issue before taking a position. The Committee on
Rules of Practice'and Procedure reviewed and approved the report at 1ts January 7-8, 1999
meetlng Wlth two dlssentlng votes. R

DISCUSSION

The subcommittee of the Advisory Committee on Criminal Rules reviewed historical
records, reports, and papers on legislative proposals similar to the one now under consideration.
It also considered: (1) a September 18, 1998 letter from Larry S. Pozner, the President of the
National Association of Criminal Defense Lawyers (NACDL), supporting the proposal in
reliance on a recent article authored by Gerald B. Lefcourt,! (2) a recent report of the Criminal

"The Lefcourt article appearing in Volume 81, Number 5 of the Judicature alleges grand
Jury abuse, with little, if any, empirical support. It calls for sweeping reforms, predicated on the
operation of the Office of the Independent Counsel.. It calls for the federal prosecutor to refrain
from intentionally withholding “clearly exculpatory evidence,” to refrain from intentionally usrng

. illegally seized evidence to secureian indictment, to allow a target of a grand jury to approach the

grand jury foreman in writing to offer information to the grand jury, to require a Miranda-type
warning to. be administered to all grand jury witnesses, and finally to-have counsel present for
witnesses.

Rules App. B-3
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Justice Section of the American Bar Association,” and (3) the April 18,:1980 letter of former
Deputy Attorney Genetal Charles Renfrew to Representative Peter Rodino, which was written -
when legislation: authorrzmg the'presence of.counsel for a witness- ‘summoned befote: the grand b
jury was; pendrng before the'Corigress-as Well as anine-page memorandum: opposing the:
legislation' accompanymg ithe Renfrew: letter In‘addition, the. subcomrmttee revrewed al
December 22, 1998 letter from James K. Robrnson the Assistant Attorney General i n, charge of
the Crlmmal Division in which he sets forth the current posmon of the Justice Department
opposing:the proposal. (A copy of Robinson’s letter is attached as: Appendrx C. ) O

Wl o
it

‘The subcorhmittee recognized that the criminal defense bar favors a rule amendment that
allows counsel to accompany a witness into, the.grand jury, room); while the Department of Justice
opposes:a. modlﬁcatron of Rule 6(d). TFhe current rule limits. the persons who may be present in
the grandjury roomi.in the followrng language e gk eEnt

W b oy ) Do e

‘(d) Who May Be Present Attorneys for the government the wrtness under

examination, interpreters when needed and, for the purpose of taking the

evidence,iastenographer or operator of a recordrng device may be present while

~ the grand jury:is in session, but no person other: than the jurors rnay be. present
: Whllewthe grand jury is dehberatrng or voting. e ;

Based on’ 'the collectlve experrence of its members the advrsory commrttee deterrmned
that a change to Rule 6(d) was both unnecessary and ill- advrsed The committee believed that
the claimed misconduct of the government attorneys before the grand jury.is not so prevalent as
to justify a change in the rule. Occasional abuses undoubtedly may occur, but current law and

1

2The report of the Crrmrnal Section states in part as follows N

1. Expandmg on the already estabhshed ABA pohcy, a witness before the- grand jury shall
have the right to be accompanred by counsel in his or her appearance before the grand jury. Such
counsel shall be allowed to be present in the grand jury room only during the questioning of the
witness and shall be allowed to advise the witness. Such counsel shall not be permitted to
address the grand jurors or otherwise take part in proceedings before the grand jury. The court
shall have the power to remove such counsel from the grand jury room for conduct inconsistent
with this pr1n01p1e o P : [ 1

2. A lawycr or lawyers Who are assocrated in practlce hould not continue multrple representation
of clients in a grand jury proceeding if'the exercise of the lawyer’s independent professional

judgment on behalf of one of the clients will be or is likely to be adversely-affected by his or her
representation of another client. If the court determines that this principle is violated, it may "
order separate representation of witnesses, giving appropriate weight to an individual’s right to
counsel of his or her own choosing. (Emphasis added)

-~
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Department of Justice practices contain many safeguards including some of the type sought by

' the NACDL. For example, grand jury proceedings are recorded, including any statements by the

prosecutor. Moreover, the Department’s internal rules governing prosecutors — enforceable
through administrative discipline — require advising a target.or subject of an investigation of his
or her rights, and further require that the prosecutor disclose to the grand jury any exculpatory
evidence that directly negates guilt. Additionally, the committee believed that three basic; reasons
advanced in the nine-page memorandum accompanying the Renfrew April 18, 1980 letter
outwelgh arguments in‘favor of a change in Rule 6 authorlzmg lawyers to accompany witnesses

into the grand jury room. Summarized, those reason§' for tiot wallowmg a w1tness to brmg an

attorney into the grand jury room are:

1. Loss of spontaneity of testimony.
.2 Transformation of the grand jury into an adversary pro(:eeding.3
3. | Lossof secrecy with resultant chﬂhng effect on Wltness cooperatlon with the

accomparnying problem of mu1t1ple representa‘uon

The committee also considered a preliminary survey of state codes, which showed that
about 13 of the 23 states that still use the grand jury allow witnesses to be accompanied by
counsel into the grand jury room. Most of these statutes impose significant restrictions and
controls on counsel. No firm inferences were drawn from the states’ experiences, however,
because of the fundamental differences in the types of caseés presented to grand juries by state
prosecutors and federal prosecutors. The committee did note'a potentially ancillary issue.

*One member of the advisory committee’s subcommittee suggested that the recent
appearance of President Clinton before the grand jury, while accompanied by counsel, violated
the provisions of Rule 6(d). According to information from the Independent Counsel’s Office,
however, the trial judge approveéd the arrangement under which;the President was questioned as
not constituting a violation. President Clinton was not in'the grand jury room with the jurors.
Rather, his testimony — arguably in the form of a deposition — was contemporaneously
displayed to the grand jury. In that setting President Clinton’s counsel were not present Wlth the
grand jurors as counsel would be under the proposed change allowing for witnésses to be

' accompanled by counsel to the grand jury proceedmg

4Multlple representation of defendants by the same lawyer is a continuing problem for
district court judges. It is addressed by Rule 44(c) of the Federal Rules of Criminal Procedure.
The proposal for a witness to be accompanied by counsel into the grand jury room, however,
provides no protection for the witness whose lawyer may have the concerns of other potential

‘defendants to protect, a situation recognized by the American Bar Association. See footnote 2,

supra.
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Prov1d1ng an indigent witness summoned to the grand jury with the right to appomtment of..
counsel would. ralse serious budgetary concerns for the- Jud1c1ary

e
) e e LTS . S
TR IR

‘CONCLUSIONS S N IR

‘The Jud1c1ary s concerns w1th proposed amendments allowmg attorney representatron in
the grand jury room were well captured in a letter from five judges of the United States Court of
Appeals for the Second Circuit to the Chair of the House Judiciary chairman referenced i inithe
Renfrew memorandum:

In practice, however, admitting counsel to the grand jury room poses the serious
risk that the proceedings will be protracted and disrupted, with: the court being
forced to intervene repeatedly. Experience in criminal trials demonstrate that
many lawyers simply would not adhere to the idealistic conception that they
would limit themselves to advising their clients in sotto voce. Once in the grand
jury room, many counsel, would seek to influence the grand jury, using tactics of
. the type frequently employed in criminal trials, e.g., lengthy objections to .
questions, in which counsel refers to 1rrelevant prejudicial material as the basis for (\
an objection. Advice to a witness could be given in tones that would be overheard J
by every grand juror. A witness™answers would be those of the attorney rather
than of the witness himself. Judges would ihevitably be invoked to rule on
\ preliminary objections as to the relevancy and materiality of questions to -
discipline or remove counsel from the grand jury room and to substitute new
counsel. Moreover, should a judge discipline or remove a witness’ counsel, a
serious question would then arise as to whether he had interfered with the witness’
constitutional or statutory rlght fo counsel of his own choice.

For the above reasons the Comm1ttee on Rules of Practice and Procedure agreed with the

recommendation of the Advrsory Comm1ttee on Criminal Rules that Cr1m1na1 Rule 6(d) not be
amended at this time. , |

RECOMMENDATION . .
The Judicial Conference concurs in the views of the Committee on Rules of Practice and

Procedure and recommends that Rule 6(d) of the Federal Rules of Criminal Procedure not be
amended to permit attorneys to accompany witnesses into the grand jury room.
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((5th Cir. 1972); United States v. Kreps, 349 F.Supp. 1049
/

. {W.D.Wis. 1972). '(b) The cases reflect the fact that it is
‘now common for prosecutors to give such a warning,
_ particularly wheh the witness mightbeviewed as a potential
.. defendant. See, e.g., United States v. Mingola, 424 P.24

710 (2d Cir. 1970); United States v. Capaldo, 402 F.2d 821

- (24 Cir. 1968); United States v. Irwin, 354 F.2d 192

(2d Cir. 1965); United States v. Winter, 348 P.2d 204

(2d cir. 1965). (c) Consideration Gf the issue by the
Supreme Court is pending. Certiorari was granted on
March 24, 1975, in United States v. Mandujano, 496 F.2d 1050

(Sth Cir. 1974). Thus, the Committee does not favor the
proposals in H. R. 1277, H.R. 2986, H.R. 6006 and H.R. 6207
which would require warning, on a broader basis, of the
Privilege against self-incrimination and related matters.

(4) Right to Counsel of Grand Jury Witness. It is

often said that there is no right to counsel for witnesses

called to appear before a federal grand jury, see, e.q.,

1967 Duke L.J. 97, 122 (1967) (collecting cases). However, |
. . r-\——.._‘

the recent cases reflect the fact that the ‘practice has

- developed of permitting a grand jury witness to leave the

grand jury room in order to consult with his attorney.

See, e.g., In re Tierméy, 465 F.2d 806 (Sth Cir. 1972);

United States v. Daniels, 461 F.2d 1076 (5th cir. 1972);

United States v. Weinberg, 439 F.2d 743 (9th Cir. 1971);

Rules App. B-9
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United States v. Isaacs, -347 F.Supp. 743 (N.D. Il11l. 1972).

being the case, a rule or statute on that point is not
deemed necessary.

It is‘well-settled that a witness before a federal
grand jury 13 not entitled to have an attorney accampany
him into the grand jury room, United States v. Pitch,
472 P 26 548 (9th Cir. 1973)., See also In re Groban,

Court, in deciding that a uitness had no right to counsel

durinq interrogation by a state fire marshal, noted that a

"witness before a grand jury cannot insist, as a matter of
conspitutioéaluright,‘in being represented by his counsel®;

Black, J., dissenting, agreed as to the grand jury, noting

1£ "would be very difficult for officers of the state O
setio;sly«to abuse or deceive a witness in the presence of t

grand jury.®

The Committee does not favor a rule or statute which

would invest a witness before the grand jury with a right

to the presence of counsel in the jury room, and thus is not

in agreement with the proposals to grant such a right in

H.R. 1277, H.R. 2896, H.R. 6006 and H.R. 6207.

Grand jury proceedings are not adversary proceedings as
to a potential defendant and certainly not as to the ordinar

witness, and they should not become so. The problems of a

-S54~
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witness before a grand Jory who is willing to do what the

law obliges him to do, i.e., tell the whole truth, are
frelatively few. The witness does have a legitimate interest
' b‘in the proper exercise of such prxvileges as the law may
' affora hin, but in the opuuon Of the Committee he does not
| w‘need a lawyer at hl‘ elbow in the grand jury rocm adequately

to protect those ptiVileges.

Grard jury proceedings are in the main conducted in the

*iabsence‘of a\judqe. Hhether counsel before the grand jury
ktepresents the witness as- ptovided in H.R. 6006 or merely
‘advises him as provided in H. R. 1277, in the absence of a

rﬁjudge exercising immediate control, there is no way in which

improper objections stated as such or by vay of advise or

unwarranted directions not to ansvex can be rnled upon with
any dispatch. Deliberate obstruction vould be most difficult
to control.

A right to the ptesence of counsel for a witness before
the grand juty carries with it a potential for an important
breach of qtand jury secrecy. | “This problem could become

‘particulaxly acute in an investigation directed toward an

organized crininalgtoup vhere each witnsss might appear before
the grand jury with the same lawyer. Enker and Elsen, Counsel

'for the Suspect- Hessiah v. United States and Escobedo v.

Illinois, 49 Minn. I..Rev. 47, 74 n.84 {1964).

-55-
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any dispatch. ' Deliberate obstruction mld be -ost difficult C )
S

to control. . ‘

A right to the presence of counsel for a witness before
the grand jury carries with it a potential for an important
breach of grand jury secrecy. ‘ *This problel conld become
particularly a.cute in an investigation directed toward an
orqanized crininalgroup where each vitneu might appear before

" the grand jury with the same lauyer. Bnker and Elsen, Counsel

for the Suspect- Hessiah v. United States and Bscobedo v.

Illinois, 49 Hinn.L.ReV. 47, 74 n.84 (1964).
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The arduments to the contrary, i.e., the attor'n'e‘y‘c&n“‘ :

bettet ptotect the witness if he hears the flow of the

[testimony: the proceedi.ngs will be.more eff.j.cient if the \d.tne.;

does not have to make repeated trips ogt ‘of the rpgn,to con-
sult with counsel; and the secrecy of fhe préceédingl is hot
impaired by the presence of counsel because the vitneu ny
discloae everythinq to his counsel anyway, a.re not vlthout
nerit. See uodcl Code of Pre-mugment Procedure s 340 .3,
Canment (Proposed official Draft, 1975;: ueshbesher. Right
to Counsel Before Grand Jury, 41 I' R.D. 189 (1966). The
Ccnuittee, nowever. believes that the ad’ditional protections
souqht to be' atforded to the witnesses are. not necessary and
that new rlqht: should not be a'eated at tha ti.sk of inpaixing
the tunctioning of the grand jury

(5) Requirinq Shouing of Groundc to Call a Witness. It

han been aueged that there it a groving practice of snhpoenainq
witnesses vit.hout grounds bo beli.eve that thme witnesses may

be in a position to give intomation :elatinq to the subjoct

of the inquiry. See Donner and Cerruti, The Gtand Jury Betvork.
‘rhe Nati.on, Jan. 3, 1972. 'rhic has given rise bo the snggution l
that some nininal tequitenents be inposed upon tbe grand jury
‘subpoena power, as by requiring some showinq to a conrt before

subpoenas ax:e issued. Canment, 7 Barv, Ci.v. Rights-civ. Lib.L.
‘Rev. 432 (1972)‘,

-56-
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WASHINGTON, DL, 20539

nppeLLA W

Bonorable ?etet W. Rodino, Jrs CBR:PBH: :RAP: egp
Chairman, Comittee on the" Judxczary ) Typed 4/18/80
House of Representatives

Washington, D.C. 20515 °

Dear Hr . Chairman.

t

I am writing to express the most serious concerns of the
Department of Justice with respect to section 7312 of H.R, 6915,
the Criminal Code. Revision Act of 1980. This section, reversing
two hundred yeats ofifederal law and practice, would permit a
witness before a federal grand Juty to be accompanied by
counsel.” "Ks- you know, Rule 6(d) of 'the Federal Rules of
Criminal. Procepure ceflects the p:evaxling lavw and treadition

. in the federal 'criminal justice system ‘that a witness may not
bring counsg y:“ith h)im into the grand jury room, although the
witness nay leave the roon without prejudice from time to time
to consult with counsel dur:.ng his test:.mony.

It is my firmly. held personal view, as vell as tbe position
of the Administration, that this Rule is necessary to preserve
the grand jury as an effective investigatory institution. The
grand jury is the single most important tool available to the
.federal | governmen to ferret out ~complex white collar and
organized criminal activities and to bring the perpetrators to
justice. . For the', |Feasons summarized in the attached mem-

orandum, the fundamental change in grand jury practice proposed
in section’ 731? is unwise and would have consequences so harmful
to federal, lpw ﬁnfop\:cement, all of whose felony cases must be
begun by’ grand e} “"‘ry ‘i‘ndictmbnt, as to outweigh the benefits that
might flow from . enac nrent of a substantive ‘revision of the
Federal Criminal Code “‘“Because ‘of i the' chilling effect such a

proposal would?‘,lpwave” ?n &utness cooperagt:.on -~ a problem ag-

gravated by the com t 'practice of' multiple ‘mep:esent:atmn of
witnesses d;;l‘n,;y“ ‘

‘ ““pgns‘ i‘ ‘in organized .crime,. whi}te collar crime,
and civil right: i‘nwvestigatlons - the practical impact of the
proposed\ changel onjthe goWbrment'rws ability, ﬂsuccessfully to
investigate such ‘”nty offenses ‘would be’ devastatlng. The
various’ advev ‘gw fﬁec\ts ‘of "'the prpppsal are discussed in a
‘t‘icle by forme: Uné States Attorney Barl

white COllar‘Crlml“nafl‘ Prayers, 15 Amer. Cr. L. Rev. 293
(1978) . EE .

Records
Pauley
McNemar
Files 2313
Heymann

HoEd €
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‘" alleged, much - l‘ess demonstrated,

. In addition, putting to one side the merits, we are’
distirbed by the process by which this section was adopted. . The

proposal was included without the benefit of hearings and with

little debate at the final stage of the Subcommittee's con-
sideration of the bill. The absence of recent hearings on this
highly controversial proposal is particularly unfortunate,
Since the date of previous Judiciary Committee hearings on the

question in'1977, the law relating to.grand jury procedure, as
well as Department of Justice practices, has substantially
changed.~ The amendment. to Rule 6(e) of the Federal Rules of -
Criminal Procedure in 1979, requiring for the first time that
all'statements by prosecutors before the grand jury be recorded

and avajilable for review by the court provides a new and highly" |

significantdeterrent to misconduct. The adoption in 1977 of
important dditions to the United States Attorneys' Manual,

réquiring the giving of appropriate :warnings to and the con-
‘ferral of other procedural protections upon grand jury wit-

nesses beyond those mandated by 1aw also greatly changes the
context. fo: consideration of the issue. 1 am unaware of any

..grand. jury: xmproprzetles
subsequent to those events. 1In short, whatever may once have
Been' thought by some to be. the need- for the; sproposal embodied

)1n sectxon 7312, that need has now been’. consxderably dm:.nlshedV

or eliminated. We deserve an.opportunity. to discuss, these

_changes in the course of. deliberate Congressional ccmsxder—

ation of any such drastic’ modxfzcatxon of the processes of, lau,
enforcement..

/

/

Sincerely,

Charles B. Renfrew
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There are many reasons why the superfz.ci.ally appealing

M

concept of permtting a witness to be. accompanied by couusel

before the grandsa 3ury would be: unw;.se. . \pg,m summary, ) they uare

e ’\"?“' .

" e
i N il

The ‘aole purpose

“ si‘de’* and

*;1“

R

ten’g;iengﬁ“y“ JiEdf
o k:i R _" o 51

ox par:.;ot r*esponses dlscussed w:.th the lawyer e‘thei—“?f tha:‘i"to

testlfy fully ;md frankly in h:.s own words Férémxlar xééSons,

witnesses at trial lare not perm:.tted to consult wlth counse]_
before responding to questions, save in rare instances.-

2. Transformation of grand jury into an adversary proceeding.
The f\mdamental change proposed would transform the federal grand | /
jury process into a proceeding of an adversarial nature lnconsistent
with the function of the grand jury as a chargmg (rather than a
gﬁilt-—detemining) body. The result of such a proposal would be

substantj.ally increased delays, which are il1l-affordable in our

criminal justice system. :

At the core of oux deep-seated concern in this respect is

our belief that coumsel for the m.tness will act -- inevitably

A

even if not jntentionally -- in a manner that will disrupt_: and

delay the grand jury's jnvestigation. It is naive to expect

] - A witness may
whether or not to
in which such advice is n
witness's rig\;ﬁ, without prejudice, to leave the room

be permitted to confer with cou nsel with regard to
jnvoke the Fifth Amendment. The infrequent instances

eeded as to a grand jury witness are met by the
for a brief

{\ ‘
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that counsel for a‘witress facing a grand jury will fail to "."19'
everything in his power to seek to protect;his.cliept from :
questions that he regarde'es irrelevant, overbroad, or in some
rw:y/technically‘defective. While the section attempts to 1indr
counsel s role by precluding him from addressing the grand

Jurors, counsel ¢ould still lodge objections with the prosecutor

or as a practlcal matter spegk through the witness. In tﬁl§ way'

‘objections predicated upon various rules of evldence andgprocedure

that have been held lnappllcable to grand jury proceedlngs could
be raxsed , In contrast to a court proceedlng or'a congreSSLOnal
committeer: hearlng, there would be mo OfflClal present such as
a judge or comnittee chalrman, to rule authorltatlvely on such
obJectlons. To. deal‘w1th any obstreperous w1tness would require

a break in the proceedlngs in order to obtaln the aid of a court

‘to control the witness under penalty of contempt We are concerne

that the lncldence of problems of this klnd would mushroom

if the longeestabllshed prohlbltlon agaxnst havxng counsel present

in the grand Jury room'was abandoned

We also doubt the practzcablllty of. mechanlsms for dealing
w1th the problem, e.g., by replacemept of counsel if the
proceedlngs were unduly delayed or impeded. To begin with, the
very act of seeking a Judlc1a1 hearing on the ‘matter would likely

consume several days; and it is our belief that courts would be

' ‘extremely reluctant to order a witness's coumsél removed or

replaced for a breach of the bill's provisions. There may be,
in addition, at least in the case of a witmess who has retained

his own counsel, a substantial constiturional difficulty in
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ordering the witnessm to obtain other counsel against his vishes.v
A mumber of judges have gchqed our concerns about tf}e :

practical effects of f‘a“dmi.ttiﬁé ‘defense counsel into | the 'g“rax"zdm |

jury. 'rhus.for example, five judges of ‘Ehg‘ﬁUn‘i‘_tgq ‘_Stahpes_Cgufﬁ

of APPealefor the Second Ciréuic‘;.‘ “;‘H:I’.n amemora,nd'};ang‘cqqﬁxpain;ip‘g

their letter ‘to'the then Chairman of the House Subcommittee

'éansidériﬁg similar grand 'jury reform legislation in 1977, o

Obsei:‘(?éﬂ" that:s - -

" In practice, however, admitting counsel to the
_grand jury room poses the sexrious risk that the
proceedings will be protracted and disrupted, -
with ‘the court being forced to intervene
repeatedly. Experience in criminal trials
demonstrates that many lawyers simply would
not adhere-to the idealistic conception that
they would limit themselves to advising their
¢lients in sotto wvoce.. Once in the grand jury
room, many counsel, unimpeded by the presence
of the court, would seek to influence the grand
jury, using tactics of the type freqiently
employed in‘criminal trials, e.g., lengthy
objections to questions, in which counsel refexs
to irrelevant prejudicial material as the basis
for an objectjon. Advice to a witness could be
given in ‘tones that would be overheard by every
"grand juror. A witness’ answers would be those
of the attorney rather than of the witness. himself.
Judges would inevitably be invoked -to rule on
preliminary objections as to the relevancy and
materiality of questions to discipline or remove
- counsel from:the grand jury room and to substitute
new counsel. Moreover, should a judge discipline
or removeia witness! counsel, a serious question
would then arise as to wherher he had interfered
with the witness'! constitutional or statutory right
to counsel of his own choice.

In short, the delays inévitably occasioned by permitting

defense counsel inside thef grana jury promise to be lengthy



' ‘E‘cha‘ri

. ‘f b -

m‘d:‘vtdnspawn an entire new wave of costly litigatiom:. ‘These -.
effects are fnconsistent vith the goal adopted by the Coungress
in the Speedy ‘{.‘ria’l Act of 1974 of reducing crime and the danger
of recidivism by fequiring speedy trials. ‘In our view the
marginal benefits to witnesses which this proposal might involve
are far outweighed by the disadv::.mtgges to causing the wheels

of the federal criminal justice system to grind even more slowly. /

. .

_/ As one.of the reasons given for favoring a proposal for witness's
counsel in the grand jury room a representative on behalf of the
ABA Criminal Justice Section appearing before a House Subcommittee
in 1977, noted the all‘e%edly problem-free experience of States with
the practice. In view of 'this representation (aclmowledged not to

be based upon “any large Qamp;_i_.:g or empirical research"), the
Department of Justice recently surveyed the la in all'States having similar

‘practices|{(less than 1/4 of the States).

The suxvey showed‘th‘a.‘.t in nearly 4all of these States substantial

limitations exist. with respect to the right of counsel for a witnes:

to be fnside the grand jury room. Thus, in at least one of the
States, this practice is permitted only with respect to a one-man
grand jury. In many of the States, moreover, the law allows counsel
for a witness only under special circumstances such as when the
witness i{s a target of the investigation, has waived his privilege
against self-incrimination, or has received statutory immmity. 1In
a number of the States!in which the practice exists -the grand jury
is not commonly used; rather the prosecutor imstitutes criminal
es by information. ''In sud, the experience of the ' States is no
predicate for concluding that the practice could be successfully
adopted by the federal criminal’ Justice system, which under the'

Constitution relies on the grand jhur{ as the exclusive method for
investigation and charging of all felomles. -~ - & = - = '
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3. Loss of secrecy with resultant chilling effect 'on witness
cooperation in white collar crime cases; the problem of multiple p
representation. Beyond the -problems of interruption and delay:
that would be caused- by letting counsel for witnesses into the
grand jury room, a further' important .concern arising from this

proposal relates to impairment of the secrecy of grand jury

~

A

proceedings, which exists in large part for the benefit of
the witnesses themselves. Not infrequ‘ently,‘ particularly in
investigations of organized crime, business frauds, antitrust
violatious, and ‘other "white collar' offenses, one attorney
represents several potential witnesses., At times counsel is
retamed by the very business, unlon or other organization
whose act:.v:.ties are ‘under 1nvest:.gation, to represent all

persons connected with the group In such slt:uations, the -

Q

:.ndlva.dual w:l.t:ness may possess relevant mformation and will

be mll:.ng to cooperate with the mvestlgat:.on. Understandably,
however, “he may desire that his eooperation not. become known "
to his employer, fellow union members or others whom he knows
his. attorney represents oxr w:.th whom the attorney ‘has 'been
assoclated The problem should not be under-estlmated. 7
Several years ago the Special Watergate Prosecutor in his
report to the Congress, noted that nrultlple legal representatlon -
several witnesses belng represented by one. attorney aff:.l:.ated
‘with an organ:.zat:.on -~ operated “in many cases” to preclude a
witness from “giving adequate consideration to the possibility
of cooperati,ng with the Government."™ Report, Watergate Special
Prosee{ztion Force, p. 140, Thi_s view has also been expressed

e

s
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st

. e

one knowledgeable prosecutor, the former United States Attorney

for the District of Columbie, aptly characterlzed the proposal

- for defense counsel in the grand jury room &s “The Answer to -

the White Collar Criminal's Prayers.' See Sllbert Defense

Counsel in the Grand Jury - The Answer'tb'the Whlte Collar ‘

Criminal's Prayers, 15 Amer, Cr L. Rev 293, 296 300 (1978)

see also Alan Y. Cole, Time FOr a Change- ‘M&ltiple Representation

Should Be Stopped (1976). an artlcle drstrlbuted.by Mr Cole as

Chairman to the members of the ABA Crxmlnal Justice Sectlon.

In our view, this problem has become so acute that congressional
action thereon is necessary to deal Wlth i, Absent»such'a
solution being adopted the point to be made with respect to
section 7312 is that the problems of w1tnesses zncllned to
cooperate who have: counsel representing otber wltnesses before
the grand jury or representlng the organrzatron whose actrv1t1es
are under investigation would be exacerbated con51derab1y if

counsel were allowed to accompany the witmess into the grand jury roo

Rules App. B-21



Under the present system, in which counsel remains outside the

grand jury room, the witness, while able to disclose as much of his

testimony as he chooses retams the :unportanc right to shield

the extent of his cooperation or the fact that he was required to
supply evidence again‘st others.

Were the practice changed to
admit counsel to the grand jury room, the witness in such a’

situation’ would almost certainly feel less free to cooperate
through his testimony "As a pract:.cal matter he could not bar
his attomey from the grand jury room without his action being

given the worst pOSSLble Lnterpret:at:.on by those who mlght wish

that the 1nvest1.gation be thwarted. The consequences of shutt:.ng

off this source of informat:.on in organi.zed crime and corporate
1nvest1gatmns ‘would be devastating.

4 Prejudl.ce to Indigent or Ordinary Witnesses. The.
proposal to perm:.t counsel for any grand Jury witness into the
grand Jury room will have as its greatest beneficiaries those C
persons most closely associated with the most serious and most
profxtable criminal v1olations who will have counsel provided}
by their confederates or who can afford their own. But the
vast bulk of honest Americans will not undergo the expense of
counsel simply to be a fact witmess .bef.ore the grand jury, and
persons who cannot afford counsel will similarly be disadvantaged
(thete ate many reasouns, also, why‘a proposal for appointed

counsel for indigents would not operate effectively in the

grand jury context)
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.. .6. Lack of Need for the proposal and change in lav since last
Cm:&) . the Committee held hearings to cons:.der the i.ssue. Finally, we’
point out that there is a lack of demonstrated need for the pnoposal
at this time. While any institution operated by human beings wmay
;occas:.onally produce abuses and" certamly any abuse is regrettable.
the federal grand Ju:r:y system over the years has functioned and is
now functioning, remarkably vell. The :.nstances of alleged (much
! less demonstrated) abuses have been few, given the fact that federal
o grand juries hear tens of thousands of matters each year.:and that
the conViction ratio on jndictments returned is high (approximately
80%). Moreover, since this Committee last held hearings on th:.s

question im 1977, the law has changed to provide a further

N important safeguard agaiﬁst potential overreaching by prosecutors.
Cm\ On August 1, 1979, Rule 6 of the Federal Rules of Criminal

Procedure was amerided to mandate the recording of _all mattexs
occurring before the grand jury (other than its deliberatioms),
including not‘ only the examination of any witnmess, but the

making of any remarks b;.r the prosecutor. The existence of such
recordings (theretofore required in only a few districts), coupled
with the opportunity for, subsequent xeview by the court, operates
as a significant deterre'c;c to. prosecutorial improprieties.
Horeover, the bepartment of Justice has substantially improved
its grand jury practiées, by promulgating in late 1977 a series

of provisions in the United States Attorneys' Manual requiring
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. federal porseuctors to accord to grand Jury witnessses warm.ngs
and other procedural benefits well beyond those mandated by law.
We are unaware of any alleged pattern of abuse since these
:_mprovements wene instituted. Thus whatever may have been
the s:.tuatz.on 1:1 thr past, the case today for so fundimental a
change J.n grand pra.ct:.ce ‘as to allow defense counsel inside the

- e

grand JUJ-'Y room is partl.cularly weak M . o <

fo .
' -
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U.S. Department of Jusﬁee
Criminal Division

Aslai Aoy Gencrll T Weakingex, DC 30390001

N

December 22, 1998

Honorable David D. Dowd, dr. .
tnited Stataes Senior District Judge
510 U.S. Courthouse & Federal Building
Two South Main Street ‘ o
2Akron, Ohio 44308

Dear Judge Dowd:

‘This is in reeponse to your request for the views of the
Department of Justice on whether the law ghould be changed to
authorize an attorney to accompany a witnese inside a fedaral
grand fjury. The Department opposes the proposal.

As you know, the issue of defense counsel in the grand jury
has been debated for some time, and was most recently rejected by
the Senate earlier this year. The proposal, while superficially
appealing, has many problems and has been conzistently opposed by
the Judicial Conference of the United States as well as by the
Department of Justice under Administrations of both political

parties.

one major concern is that, if defense counsel were allowed
inside the grand jury, the witness’ answers would no longer be
spontaneous but rather would reflect the lewyer’s advice, which
could detract from the grand jury’s mission to uncover the truth.

Likewise, even if counsel’s role were ostensibly limited to

adviging his or her client, the lawyar could disrupt the grand
jury proceeding by speaking in audible tones to wake known
objections to the question or taking other actiong te delay the

.proceeding. Unlike a triai, there is no presiding judicial

officer at a grand jury proceeding and thus no ‘effective
mechanism to curb such abuses. - \ :

t
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Another comcern is that providing for witness counsel inside

compromiging grand jury secrecy. In addition, allowing defense

/

‘counsel to accompany a . witness before a grand jury would have

adverse coneequences for investigations of sericus ‘arimes by
organizations, such as organized crime groups, corporations, or
unions where .typically a single 1awyer represents all or sevexal
menbers of the orgam.zation. Currently, if a member of the
organization wishea to cooperate with the grand jury
investigati‘on secretly, the mewber may do so by appearing alone
before the grand jury. But if the law allowed the mémber to
bring the attorney, failure to do so would be a tip-off that the
witness was likely cooperat:.ng. which would deter coopera,t;on in
many  instances (or result in retal:.at:.on) Pmall , tl,ze proposa.l
would either be unfair, in that only: those asgat
afford counsel could avail. themselves‘of t ‘
require substantial new expenditures through
appointed counsel for indigent grand jury vitnesse ”é_

Thank you for bringing thie mattexr to my‘ atteri'éion‘ and
permitting me to explain and clar:.fy t:he pcsit:.on -of . the
Department . { A P

Sinéé:e.lylvl,
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