o Agenda F-18 (Summary)
8 Rules
. - March 1997

SUMMARY OF THE
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the
Judicial Conference:

1. Approve the proposed amendments to Civil Rule 73, proposed amendments
abrogating Rules 74, 75, and 76, and revision of Forms 33 and 34, and transmit
them to the Supreme Court for its consideration with the recommendation that

~ THE JAW ...ttt de ettt st sttt st e s pp-3-4
R 2. Approve the proposed amendments to Criminal Rule 58 and transmit them to the
- Supreme Court for its consideration with the recommendation that they be adopted
by the Court and transmitted to Congress in accordance with the law..................... pp-6-7
3. Approve the proposed report, which concludes that it is not advisable to amend the

Evidence Rules to include a special privilege for confidential communications
between sexual assault victims and their counselors or therapists, for transmission to
Congress in accordance with the Iaw.......ccccoioiniininiiieccane. N pp-7-8

The remainder of the report is submitted for the record, and includes the following
items for the information of the Conference:

> Long-Range Plan implementation.........ceceecerereececeeeneraanncas ettt et sncnns p.9

> Status of rules AMENAMIENTS. ...coeeveerereeeereerereeeterecetenrenessesesssessessstssesesessansssessessesenes p.9
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< , "~ NOTICE -
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
- CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.
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REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES o

Your Committee on Rules of Practice and Procedure et on January 9110,‘ 1997. All the
members attended the meeting.

Representing the advisory committees were: Judge James K. Logan, chair, and Professor
Carol Ann Mooney, reporter, Advisory Committee on Appellate Rules; Judge Adrian G.
Duplantier, chair, and Professor Alan N. Resnick; reporter, Advisory Committee on Béthl&uptcy
Rules; Judge Paul V. Niemeyer, chair, and Professor Edward H. Cooper, reporter, Adﬁsory
Committee on Civil"Rules; TJudge D. Lowell Jensen, chair, and Professdr David A. Si:hlueter,
reporter, Advisory Comm1ttee on Cnmmal Rules and Judge Fem M Srmth, chau' and Professor
Damel J. Capra, reporter of the Advrsory Comm1ttee on Evrdence Rules

Part101patmg in the meetmg were Peter G McCabe the commlttee s Secretary Professor

Daniel R. Coqmllette the comrmttee s reporter John K Rablej, Chlef and Mark D Shapiro,

attorney, of the Admlmstratlve Ofﬁce s Rules Comm1ttee Support Office; Wllham B. Eldndge of

the Federal Judlclal Center Professor Mary P. Squrers Dlrector of the Local Rules PrO_}CCt and

‘Bryan A. Garner and J oseph F. Spa.mol consultants to the commrttee

(] \ RS

~ NOTICE ‘ ‘ ‘
'NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL "

CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF. -




AMENDMENTS TO THE
FEDERAL RULES OF APPELLATE PROCEDURE

The Advisory Committee on Appellate Rules is reviewing comments submitted on the
comprellensiye style revision of the Appellate Rules, which is intended to clarify and simplify the
language of the rules. The proposed rev1sron was pubhshed in Apnl 1996 and the public
comment period explred on December 31 1996 Although the number of comments was
modest, vn'tually all were favorable. Ihe ‘ad‘wsory‘ commlt‘tee is also reyle\vsring comments on the
proposed consolidation of Appellate Rules.5 and 5.1 (to account for changes in 28 U.S.C. §1292
governing interlocutory appeal and to accommodate possible amendments to Civil Rule 23).and - .
revision of Appellate Form 4 (to implement provisions in.the Prisoner Litigation Reform Act
dealing with in _forma pauperis petitions), which were separately published in August 1996. O
These amendments will be considered simultaneously with the comprehensive style revision of ’
the Appellate Rules.

The advlsory committee\ presented no items for your committee’s action., " o

AMENDN[ENTS TO THE .
FEDERAL RULES OF BANKRUPTCY PROCEDURE

The Advrsory Commrttee on Bankruptcy Rules presented no 1tems for your commlttee ’s
action. Itis rev1ew1ng comments subm1tted ona prehmmary draft of proposed amendments to
the Official Bankruptcy Forms, Wthh was pubhshed for comment in August 1996 |

At its September 1995 March 1996 and September 1996 meetmgs the advrsory
committee considered and approved prbposed amendments to 14 Bankruptcy Rules mcludmg |

Rules 1017, 1019, 2002, 2003, 3020, 3021, 4001, 4004, 4007, 6004, 6006,‘7062, 9006, and 9014. h

It is expected that these proposed amendments and possibly a few more — which may be ‘ O
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approved at the advisory committee’s spring 1997 meeting — will be presented to the Standing
Committee at its June<199’(~meeting with a re‘c‘ommendation that they be published for comment
in the fall. The advisory committee is working on possible amendments that wouild substantially
revise Rules 9013 and 9014 governing adversary procedures, contested matters, app‘lrcations, and
other litigation proceedings. S

AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE

Rules Recommended for Approval and Transmlssmn
| The Adwsory Commxttee on ClVll Rules submltted proposed amendments to Federal

Rules of Civil Procedure 73 and proposed amendments abrogatmg Rules 74 75 and 76, and
revisions of Forms 33 and 34, together W1th Commutee Notes explammg the1r purpose and
intent. These chanées are proposed to confor;n to the prowsrons in the Federal Courts
Improvement Act, Pub. L. No. 104-317 (effective October 19 1996), which ehmmate the
alternative appeal to a drstnct Judge from a demswn entered by a maglstrate Judge under 28
U.S.C. § 63 6(c) Consrstent vvrth the Act the proposed amendments would ehmmate the
alternative appeal route and permlt appeals only to the court of appeals

Since the prowsrons ehmmatmg the alternatrve appeal route took effect lmmedrately, the | .
chair of the Commlttee on Admmrstratlon of the Mag1strate Judges System requested the rules
committees to take qulck actron to reconc1le the mconsrstency between the rules and the statutory )
changes.‘ . o | co |

Under the J udlcral Conference s Procedures for che Conduct of Btrszness by the dudlclal

Conference Commlttee on Rules of Practxce and Procedure “the Standmg Commlttee may

ehmmate the pubhc comment requrrement 1f in the case of a technical or conformmg (statutory)
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amendment, it determines that notice and comment are not appropriate or necessary.” On the
recommendation of the(adyisory committee,, your committee agreed that the proposed
amendments were technical or conforming and need not be published for comment. If approved
by the J udicial Conference and the Supreme Court by May 1, 1997, the proposed amendments
could take effect on December 1, 1997, instead of December 1, 1998, when they would otherwise
take effect if they were published for comment.. =~ -~ 7
The proposed amendments to the Federal Rules ofC1v1l Prooednre and to the Forms, as -
recommended by your committee, appear in Appendlx A togemer with an excerpt fvrom(the |
advisory coinmittee report " - | |
‘Recommendat‘ion: ‘Th‘at the Judicial Conference approve proposed amendments to Ci\dll
Rule 73, proposed amendments abrogating Rules 74, 75, and 76, and revision of Forms'
33 and 34, and transmit them to the Supreme Court for its consideration with the

recommendation that they be adopted by the Court and transmitted to -Congress in
accordance with the law. -

~—

Proposed Amendments to Rule 23 ( Class Actlon)

The Adwsory Comnuttee on ClVll Rules has held three pubhc hearmgs and is revrewmg
comments submltted on proposed amendments to C1v11 Rule 23 pubhshed for comment in

August 1996. Among other thmgs ‘the proposed amendments prov1de addltlonal factors for

conmderatxon in certlfymg class actlons under Rule 23(b)(3) estabhsh dlscretlonary 1nterlocutory

. .o V i o aha

appeal on the certlﬁcatron decnsron and expand the permrssxble t1me for the court to make a

y‘\

: g .
cert1ﬁcatron dec151on The proposal has generated keen mterest Approxrmately 90 w1tnesses

have testified at the hearlngs mcludlng class action practltloners general counsel from large

SRR AN

corporatlons law school academ1cs and representauves from public mterest groups One

‘ prov1sron in the proposed amendments would expressly permxt r,certrfylng a class actlon for : O
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settlement purposes only. That issue is now pending in the Supreme Court in a case granted
review after publication of the Rule 23 proposal. The Court scheduled oral argument in Amchem
Prods., Inc. v.-Windsor (No. 96-270) for February 17, 1997. The advisory committee will
consider whether to address further problems that have been uncovered from the testimony:.at the

hearings, which indicate a substantial increase in the use of Rule 23..

Scope and Nature of Discovery h

At thie'suggestion of the American College of Trial Lawyers and with the goal ‘of reducing
cost and delay in Iitigation the advisory committee has also embarked on a major review of the
general scope and nature of d1scovery A subcommlttee was appornted to explore dlscovery
issues. It convened a conference of about 30 promlnent attomeys and academics to drscuss
drscovery problems The advisory committee plans to hold two meetmgs in the fall to follow up
and focus on the results of the subcomrmttee S conference and begin to select specific issues s and

possible solutions for further study.

Judicial Conference Renort to Congress on the RAND CJRA Studv

The adv1sory commrttee submltted for your comrmttee s con51dcratlon a draﬂ report from
the Committee on Court Adm1mstrat10n and Case Management (CACM) to Congress evaluatlng
the expenences of the dlstnct courts under the respectlve C1v11 J ustrce Reform Act plans At the
request of the CACM commlttee your committee met m executive session for the dlSCUSSlOIl
The draft CACM commlttee report proposed recommendatrons for procedural changes Wthh |
would initiate the rulemaking process The CACM commrttee.repolrt 1tself was based on dxstnct
courts’ revrews of therr dockets and procedures a Federal Judrcrai Center study of the |

i

demonstratlon courts and an extensrve study conducted by the RAND corporatron whxch

;T
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included several hundred pages of statistical and analytical data. Both your committee and the
Civil Rules Advisory Committee are now directing careful attention to the CACM committee
draft report and the RAND study. . Neither rules committee has taken a'collective position on
the CACM committee report or on the RAND study.  The report to Congress is due by June 30,
1997. Your committee and the advisory committee believe that the report to Clongress isan
important part of establishing an appropriate working relationship with Congress and are keenly
interested in both the report and the RAND study, and their impact on the rulemaking.process.

. "AMENDMENTS TO THE
FEDERAL RULES OF CRIMINAL PROCEDURE

Rules Recommended for Approval and Transmlssxon

The‘Adv1sory Comnnttee on Cnmlhal Rules submltted to Sfou:r committee proposed
amendments to Cmmnal Rule 58 together w1th Comm1ttee Notes expla1mng then' purpose and O
intent.

The proposed amendments to Rule 58 conform with the nrowsmns in the Federal Courts
Improvement Act, which modlfy the procedures govermng the consent ofa defendant to be tried
by a maglstrate Judge The changes Would ehmmate the requ1rement for a defendant to consent
toa tnal before aa maglstrate Judge in a case when the charge is a Class B mlsdemeanor motor-
vehlcle offense a Class C mlsdemeanor or an mfractlon The nroposed amendments uvould also
permit a,‘defendant to consent to a trial by avma;glstrat?e ;;udge m all other mlsdemeanor cases
either onally on the record ot in wntlng | o o |

Asin the case of the proposed amendments to the C1v11 Rules the Chalr of the |

Comm1ttee on Admlmstratlon of the Mag1strate J udges System requested the rules comm1ttees to C

expedite the rulemakmg process and el 1m1nate the 1ncon51stency between the rule and the
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| ) amended statutory provisions. Onrecommendation:of the advisory committee and in accordance
with established Judicial Conference procedures, your committee ‘agreed that the proposed
amendments to Criminal Rule 58 were technical or conforming and need not be published for
public comment. |
. The proposed amendments to the F ederal Rules of Criminal Procedure, as récommernded

- g

by your committee, are in Appendix B w1th an excerpt from the advisory committee report. -

-

Recommendation: That the Judicial Conference approve the proposed amendments to
Criminal Rule 58 and transmit them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and transmitted to Congress in
accordance with the law. :
Informational Item
~ The advisory committee is reviewing suggested atr1endments to Criminal Rule 11
K“lt”‘f' addressmg issues that have resulted in confhctlng dec1s1ons among the circuits. It also is

studymg suggested procedures govermng forfe1ture proceedmgs

" AMENDMENTS TO THE
' FEDERAL RULES OF EVIDENCE

Report to Congress

Under 42 U.S.C.§ 13942(c), as amended in 1996, the Judicial Conference “shall evaluate -
and report to Congress its views on whether the Federal Rules of Evidence should be amended,
i and if so, how they should be atnend,ed,fo guarantee that the confidentiality of communications
between sexual assault victims and their therapists or trained counselors will be .adequately
L protected in Federal court proceedings.”-:
The Adv1sory Commlttee on Ev1dence Rules exammed state Iaws and cases, federal

cases, and ¢ a report to Congress prepared by the Department of J ustlce dated December 1995,

I Rules ‘ ‘ Page 7




entitled “The Confidentiality of Communications Between Sexual Assault or Domestic Violence
Victims and Their Qounsellors.” The advisory.committee concluded that it was not advisable to
amend the Evidence Rules to include a special privilege for these\‘conﬁdential comm'unications.‘ '

Your committee approved the recommended draft report to Congress proposetl‘by the
advisory committee. The report explaihs“ why no amendment is necessary to guarantee that the
confidentiality of these communicat'ionswill be fairly and adequately protected in federal court
proceedings.”

Evidence Rule 501(‘gives the federal coorts the pnmary ~re51;onsv,iht1ity«for\ceveloping
evidentiary privileges under a common law approach. Since the rule wac erracteti in 1975,
several ev1dent1ary pnvﬂeges have been recogmzed by the federal courts. Most recently, the |
Supreme Court recogmzed the existence of a pnvﬂege for conﬁdentlal etaterrrents made toa O
licensed clinical soc1al worker in a therapy session. Jaﬁee V. Redmond 116 S. Ct 812 (1 996)

In light of the Jaffee decision and the well—entrenched common-law approach to
recognizing privilege in the Evidence Rules‘, there 1's‘ every’réaso”n to believe that confidential
communications from victims of sexual assault to licensed therapists and counselors are and will -
be adequately protected by the common-law approach mandated by Rule 501.  More importantly,
it would be inadvisable to single out-a particular privilege for codification in the rules. It would
be anomalous and nﬁght cause unwarranted confusion in the bar and bench, because all other
federally-recognized privileges would remain grounded in comrrmn law. The report is contained
in Appendix C with an excerpt from the advisory committee report.

Recommendation: That the Judicial Conference approve the proposed report; which

concludes that it is not advisable to amend the Evidence Rules to include a special =~ - ‘ O ,

privilege for confidential communications between sexual assault victims and their
counselors or therapists, for transmission to Congress in accordance with the law.

' r'Pageg . . ‘ ) Rules
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Informational Item

The advisory committee is reviewing the rules to identif} obsolete provisions and rules
generating inter circuit conflict. It is also reexamining proposed amendments to Ruie 103 and is
reviewing a few other ruIes mcludmg Rules 404(b) 61 5 703 706, and 803(6) o

LONG-RANGE PLAN IMPLEMENTATION

The Standin’g Rules,Comnnttee completed a self-‘study, Wthh rev1ewed the present
operation and the future course of the rulemaking process. The self-study was pubhshed in the
Federal Rules Decisions. 168 F.R.D. 679 (1 996) A copy of the self-study is not attached due to
its length.

Your Committee and the respective advisory rules committees continue to follow the
three implementation strategies in the Long Range Plan to effect the Plan’s Recommendation 28
dealing with the rulemaking process.

'STATUS OF PROPOSED AMENDMENTS

A chart prepared by the Administrative Office (reduced print) is attached as Appendix D,

which shows the status of the proposed axnendments to the rules.

Respectfully submitted,

Alicemaﬁe H. Stotler ,
" Chair !

Frank W. Bullock, Jr. Alan W. Perry

Frank H. Easterbrook = Sol Schreiber

Jamie S. Gorelick Morey L. Sear
Geoffrey C. Hazard, Jr. Alan C. Sundberg
Phyllis A. Kravitch E. Norman Veasey
Gene W. Lafitte ' William R. Wilson, Jr.

James A. Parker
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Appendlx A— Proposed Amendments to the Federal Rules of C1v1l Procedure ‘
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Appendix B — Proposed Amendments to the Federal Rules of Crlmmal Procedure

Appendix C — Proposed Report to Congress on Amending Evidence Rules Regarding the
Confidentiality of Communications Between Sexual Assault Victims and Their

Counsellors

3

Appendlx D -—Chart Summanzmg Status of Rules Amendments C
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Agenda F-18 (Appendix A)

/ , Rules
L March 1997
To: . Honorable  Alicemarie H. Stotler, Chair, -
Standing Committee on Rules of Practlce and
Procedure
From: Paul V. Niemeyer, Chair, Advisory Committee on

- Civil Rules

Date: December 6, 1996
Re: Report of the Advisory Committee on Civil Rules

I Introduction . s

The Advisory Committee on Civil Rules met on October 17 and
18, 1996, at the Administrative Office of the United States Courts
in Washington, D.C. A brief summary of the topics considered at
the meeting is provided in this Introduction. Part II recommends
that this Committee transmit to the Judicial Conference changes to
conform the Civil Rules to the repeal of the statutory provision
that allowed parties that had agreed to trial before a magistrate
judge to agree also that the first appeal would be taken to the

district court.:
* * * * * -

. II ACTION ITEMS

Rules Transmitted for Judicial Conference Approval

Rules 73, 74,“75, 76

Sectlon 207 of sS. 1887 -the Federal Courts Improvement Act of
1996, Act of October 19, 1996, reshapes the 28 U.S.C. § 636
prov131ons for appeal from a'judgment entered by a magistrate judge
following consent. to trial before the magistrate judge. Section
636(c) formerly provided two alternative appeal ‘paths. = Appeal
could be taken to the court of appeals, or, alternatively, the
parties could agree ‘at the time of consenting to’ trial before a
magistrate judge that any ‘appeal would be taken to the district

court.. The. judgment of the district” court .on ‘appeal from the

"Rules App. A-1




magistrate judge could be reviewed only by petition to the court of
appeals for leave to appeal. This second appeal path has been
resc1nded leaving only the path of direct appeal to the codurt of
appeals.

Portions of Civil Rule 73 refer to the former provision for

appeal to the [district, court. C1v11 ‘Rules~74, 75 .and- 76 establigh

the procedure for appeal to the’ dlstrlct court Rule 13 must be
conformed to the statute as amended and Rules 74 ﬂ75 wand 76. must
be abrogated. Portions of Forms 33 and 34 also must be changed to

conform to, the: statutory and rules changeswﬂ Toconform:these rules

to the statutory changes, the Advisory Committee” recommends the
changes shown below in the usual form.

The Advisory Committee also recommends that these changes be

transmitted to . the Judicial Conference without any period of public -

comment, with the recommendation that they be sent on to the
Supreme Court for submission to Congress. Part I(4)(d) of the
Procedures for the Conduct of Business by the Judicial Conference
Committees. on Rules of Practice and 'Procedure authorizes' this
Committee to ellmlnate the public notice and comment regquirement
if, in the case- of a. technical or conformlng ‘amendment, it

determines that notice -and -comment ' are not " appropriate ' or

necessary. Whenever such' an exception ig made, the Standing

Committee. shall advise the Jud1c1al Conference of the exceptlon and -

the reasons. for the exception."

Partles no 1onger can consent to appeal from the judgment of
a magistrate judge to the district court. Perpetuation of the
Civil Rules describing such appeals serves no. purpose and may
mislead some parties to consent to.trial before a magistrate judge
for the purpose of also achieving a hoped-for speedy and
inexpen51ve‘oppgrtunity to appeal "at home." Even if the comment
and hearing requirement is excused, conforming amendments can
become effective only on, December 1, 1997, more than a full year
after the statutory change. With comment and hearing, the date
would be pushed back to December 1, 1998. Once Congress has made
the decision to- abolish this means of appeal, the. only question for
the Enabling Act Process is the technical one of making the right
conforming changes The Advisory. Committee believes :that the

conformlng changes are suff1c1ently clear to justlfy prompt actlon, s

It is poss1ble that on December 1;: 1997 ‘some cases will -
remain . pendlng ‘before maglstrate judges .in which the partles have
consented to appeal to ‘the districti.court. . There. 1s‘no need to -

R Ru'les APP' ‘»A.Zr e
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defer conforming changes for fear of the' impact on these cases.

‘The retroactive effect of the statutory change is not a matter to

be resolved by court rule. The effect of the conforming rules
changes will be governed by the Supreme Court order making the
amendments; the usual provision in rules orders is that the changes
take effect on December :1.and "govern all. proceedings in civil
cases thereafter commenced and, insofar -as: just and practicable,
all proceedlngs in civil cases then pendlng 28 U.S.C.A. §
2074 (a) provides that changes do not apply to pending proceedings
"to the extent that, in the.opinion of the..court in which such
proceedings are pendlng, the appllcatlon of " such rule in such
proceedings would not be feasible or would work 1njust1ce, in which
event the former rule applies." . S

ST

* % * % &
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Rules App. A-4

| .4 % PROPOSED AMENDMENTS TOTHE: ©

10

11

12

13

‘' FEDERAL RULES OF CIVIL PROCEDURE" "
- *GptronsR“le & Magistrate Judges; Trial by Consent and Appeal
T g RO S ne ' )

(a) Pdwers; Procedure, * * * * % A record of the
proceedings shall be made in accordance with the

requirements of Title 28, U.S.C. § 636(c)(#5).

% k% %k %

(c) Normal Appeal Route. In accordance with Title 28,

U.S.C. § 636(c)(3), unless-the-parties-otherwise-agree-to-the

rule; appeal from a judgment entered upon direction of a
magistrate judge in proceedings under this rule will lie to the

court of appeals as it would from a judgmént of the district

court.

" New material is underlined; material to be omitted is struck through. . - .
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! 2 FEDERAL RULES OF CIVIL PROCEDURE
14 ‘
15
! 16
‘, | | .+ . ... COMMITTEE NOTE - '~
f \
: _ The Federal Courts Improvement Act of 1996 repealed the -
M former provisions of 28 U.S.C. § 636(c)(4) and (5) that enabled -
: Y - parties that had agreed to trial before a magistrate judge to agree also
“ that appeal should be taken to the district court. Rule 73 is amended
i to conform to this change.  Rules 74, 75, and 76 are abrogated for the

same reason. The portions of Form 33 and Form 34 that referred to
appeals to the district court also are deleted. o

- Rules App. A-5
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6 . FEDERAL RULES OF CIVIL PROCEDURE ™
56

57 . ‘bytheappeltant: . - .

COMMITTEE NOTE

Rulc; T4is abrogated for the reasoﬁs described in the Note to
Rule 73. . S : o ‘
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10 FEDERAL RULES OF CIVIL PROCEDURE
59

60

61

62

' COMMITTEE NOTE

‘Rlﬂé 75 is abrogated fof thé réasons described in the Note to
Rule73. - - . R
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12  FEDERAL RULES OF CIVIL. PROCEDURE:
| COMMITTEE NOTE

Rule 76 is aBrogated for'the reasons described in the Note to
Rule 73. I
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FEDERAL RULES OF CIVIL. PROCEDURE 13

Form 33. Nohce of Avallablhty of Maglstrate Judge to Exercxse
Jurisdiction and-Appeal-Option . . ;

* %k %k %k %

An appeal from a judgmenit entered by a magistrate judge may
be taken directly to the United States court of appeals for this judicial
circuit in the same manner as an appea] from any other Judgment of
adlstnctcourl; Adte vely - at-pa appe

Copies of the Form for‘ the "Consent to Junsdlcuon by a
United States Magistrate Judge" and-F
:’rndge—" are available from the clerk of the court.

Form 34. Consent to Exercise of Jurisdiction by a United States
Magistrate J n(lige,—ElecﬁmfﬁppeaHo-Bxsmct-.}ndge

IR EEX

Note: Return this form 1}to the Clerk bf the Court if you consent to
jurisdiction by a mag1strate Judge Do not send a copy of this
form to any district. Judge or magistrate judge.

- Rules App. A-16 ,
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March 1997

TO: Hon. Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
and Procedure

FROM: .  Hon. D. Lowell Jensen, Chair
Adyvisory Committee on Federal Rules of Cnmmal
Procedure

SUBJECT Report of Advisory Conmiittee on Rules of Criminal Procedure
DATE: ' December 4,1996"
1.  INTRODUCTION.

 Atits meetmg on 0ctober 7th and 8th 1996, the Adwsory Committee on the
Rules of Criminal Procedure considered proposed or pending amendments to several

Rules of Criminal Procedure. This report addresses those proposals. The minutes of that
meetmg and proposed amendments to Rule 58 are attached.

1. \ ACTION ITEMS 7
A.  Actionon ProposedChahg‘es to Rule 58

After the Committee met in October, the President signed the Federal Courts
Improvement Act of 1996 (S. 1887). Section 202 amended 18 U.S.C. § 3401(b) and (g)
and 28 U.S.C. § 636(a); those amendments eliminated the requirement that a defendant
consent to a trial before a magistrate judge in those cases where the defendant is charged
with a petty offense which is either a class B misdemeanor charging a motor vehicle
offense, a class C misdemeanor, or an infraction. That same section also amended
§3401(b) by allowing the defendant to consent to a trial by a magistrate judge in all other
misdemeanor cases either orally on the record or in writing. “Those statutory changes will

“require conforming amendments to Rule 58, Procedure for Misdemeanors and Other

Petty Offenses.

‘On the recommendation of Hon. Phillip M. Pro (Chair of the Committee on the

. Administration of the Magistrate Judges System) and with the assistance of Mr. Rabiej

Rules App. B-1
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(who drafted suggested conforming language) the Cnmmal Rules Committee was polled
and agreed that the changes should be forwarded to the Standing Committee for action at
its January 1997 meeting. The Style Comm1ttee has rev1ewed the draft and has made its
suggested changes - : s

Under the rule-makmg procedures, “The Standmg Committee may eliminate the
public notice and comment requirement if, in the case of a technical or conforming
amendment, it determines that notice and comment are not appropriate or mecessary.”,

The Committee views the proposed amendments as “conforming” changes resulting from
the changes in the underlying statutory provisions and believes that public comment is not
necessary. If the changes are forwarded without public comment, and assuming they are
approved by the Supreme Court, they would go into effect on December 1, 1997. If the
normal procedure of pubhcatlon and comment is followed they would not gowmto effect
until December 1 1998 : U '

A draft of the proposed changes to Rule 58 the Comm1ttee ‘Note, éﬁd a copy of O
Section 202 of the Federal Courts Improvement Act of 1996, are attached. o

The Advisory Committee recommends that the Standing Commzttee apprave the
amendments to Rule 58, without publzcatzon and forward them to the Judzczal
Conference for approval.

ok ek

Rules App. B-2



" PROPOSED'AMENDMENTS TOTHE -
FEDERAL RULES OF CRIMINAL PROCEDURE’

ih : . Rule 58. Procedure for Misdemeanors and Other Petty

¥ - T ovOffenses - ‘

1 - (a)SCOPE.

: | 2 (1)In General. This rule governs the procedure and practice |
j 3 . for the conduct of procegdings involving ‘ihisdémeanors and

4 " other petty offenses, and for appeals to district judges of-the

5 districteourts in such cases tried by United States magistrate
6 judges.
8 (b) PRETRIAL PROCEDURES.

10 " . (2)Initial Appearance. :At the defendant’s initial appearance -

11 on a misdeémeanor. orother petty offense chéfge; the court

12 shall inform the defendant of: ~

13 o X kKKK K

]

i

‘} "New matter is underlined; matter to be omitted is lined through.

¢
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appointment-of-counsel-is-not-required; the right to
. request the assignment appointment of counsel if the

defendant isj unab}e to obtqin counsel,_unless the

charge is a petty offense for which an appointment of

counsel is not required;

% %k k k%

(E) the right to trial, judgment, and sentencing before
a district judge -of the-distriet-court , unless;
(i) the charge is a Class B misdemeanbr

motor-vehicle  offense,- - a Class . C

. misdemeanor. or an infraction: or

(ii) the defendant consents to trial, judgment,

and sentencing before a magistrate judge;

® ﬂniesﬁh&chm‘ge-rs-a-petty‘effensc- the right to

. trial by jury before either-a United States magistrate
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FEDERAL RULES OF CRIMINAL PROCEDURE '3
’ judge or a district judge of thedistrict-court, unless the

charee is a petty offense; and

(G) ifthedefendant-ishetd-in-custody and-charged

with-a-misdemeanor-other-than-apetty offense; the

" right to a preliminary examination in accordance with
18 U.S.C. § 3060, and the general circumstances
under which the defendant may secure pretrial release,

if the defendant is held in custody and charged with a

misdemeanor other than a petty offense.

(3) Consent and Arraignment.

(A) PLEA FRIAL BEFORE. A UNITED STATES

MAGISTRATE JUDGE. -} the-defendant-signs-a-written

* pica: A magistrate judge shall take the defendant’s plea

in a Class B misdemeanor charging a motor—vehicle

Rules App. B-5
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offense,.a Class C misdemeanor, or an infraction. In,

every other misdemeanor case, a magistrate judge may -

take the,glea‘ only if the defendantl consents either in“

writing or orally on the record to be tried before the

magistrate judge and specifically waives trial before

a district judge. The defendant may plead not guilty,

guilty, or with the consent of the magistrate judge, .

nolo contendére.
B) FAILURE TO CONSENT. H-the-defendant-doesnot
consent—totrial-before—the—magistrate—judge;—In_a

misdemeanor case — other than a Class B

misdemeanor charging a motor-vehicle offense, a

Class C misdemeanor, or an infraction— the

defendant—shall-be—ordered magistrate judge shall

order the defendant to appear before a district judge of

the—district-court for further proceedings on notice,

unless the defendant consents to trial before the
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: magistrate judge.

(2) APPEAL. .
‘(1) Decision, Order, Judgment or Sentence by a District “‘
Judge. An appeal from a decision, order, judgment or

_conviction or sentence by a.district judge of-the-distrietcourt

shall be takenin accordance with the Federal Rules of

_ Appellate Procedure. SRR e

+ (2) Decision, Order, Judgment or Sentence by a United

.. States Magistrate Judge. T

(A) INTERLOCUTORY APPEAL. A decision or order
by a mag‘istrate\judge/which, if made by a district
judge of-the-distriet-eourt, could be appealed by the
government or defendant under any provision of law,

shall be subject to an appeal to a district judge ofthe

districtcourt provided such appeal is taken within 10 o

days of the entry of the decision or order. An appeal

- Rules App. B-7
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FEDERAL RULES OF CRIMINAL PROCEDURE

shall be taken by filing with: the, clerk of court a

statement specifying the decision or order from which
an appeal is taken and by serving-a.'copy.of the

statement upon the .adverse party, personally or by

‘mail, and by filing a copy with the magistrate judge.

(B) APPEAL FROM CONVICTION OR SENTENCE. An
appeal from a judgment of conviction or sentence by

a magistrate judge to a district judge of-the—district

cotrt shall be taken within 10 days after entry of the

judgment. An appeal shall be taken by filing with the

clerk of court a statement specifying the judgment

from which an appeal is taken, and by serving a copy

of the statement upon the United States Attorney,

. personally or by mail, and by filing a copy with the

. agistrate judge.

Lok EE KR



FEDERAL RULES OF CRIMINAL PROCEDURE 7

97 (D) SCOPE OF APPEAL. The defendant shall not be
98 entitled to- a trial de novo by a district judge of-the

99 dtsﬁ‘tctconrt '}“he scopewqf appeal shall be the same
\ 5 100 as an appeal from a judgment of a district court to a

101 court of appeals.
COMMITTEE NOTE

S The Federal Courts Improvement Act of 1996, Sec. 202,

C‘"\ | amended 18 U.S. C § 3401(b) and 28 U.S.C.-§ 636(a) to remove the
WO requirement that a defendant must consent to a trial before a

magistrate judge in a petty offense that is a class B misdemeanor
charging a motor vehicle offense, a class C misdemeanor, or an
infraction. Section 202 also changed 18 U.S.C. § 3401(b) to prov1de
that in all other misdemeanor cases, the defendant may consent to
trial either orally on the record or in writing. The amendments to
Rule 58(b)(2) and (3) conform the rule to the new statutory language
and mclude minor stylistic changes :

: 1 ‘ \ ‘ |
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REPORT OF THE JUDICIAL CONFERENCE OF THE UNITED STATES

ON THE CONFIDENTIALITY OF COMMUNICATIONS ‘

BETWEEN SEXUAL ASSAULT VICTIMS AND THEIR COUNSELORS
(March 11, 1997)

Introduction

Section 40153 of the Violent Cnme Control and Law Enforcement Actof 1994
directed that

‘The'J ud1c1a1 Conference of the Umted States shall evaluate and report to Congress
its views on whether the Federal Rules of Evidence should be amended, and if s0,
how they should be amended, to guarantee that the confidentiality of ’
communications between sexual assault victims and their therapists or trained
counselors will be adequately protected in Federal court proceed:mgs 20. S. C

C\ § 13942(c) (1 996)

The Advisory Committee on Evidence Rules examined the advisability of
amending the Federal Rules of Evidence to include a specific privilege protecting
‘confidential communications from victims of sexual assault to their therapists and
counselors. The advisory committee examined state laws and cases, federal cases, and a
- Report to Congress prepared by the Department of Justice, dated December, 1995,
entitled "The Confidentiality of Communications Between Sexual Assault or Domestlc
Violence Victims ‘and Their Counselors." - After this extensive review by the adv1sory »
committee, the committee concluded that it is not advisable to amend the Federal Rules of
Evidence to include a pnvﬂege for confidential communications from sexual assault
victims to their therapists or counselors. The Committee on Rules of Practice and
Procedure agreed with the conclusion of the adwsory commJttee at its J anuary 9-10, 1997
" meeting. = B -

‘Discussion

Based on the analy31s and conclusions of the Advisory Committee on Evidence
" Rules and the Committee on Rules of Practice and Procedure, the Judicial Conference
- recommends to Congress that the Federal Rules of Evidence not be amended to include a
' C\\' - privilege for confidential communications from sexual assault victims to their therapists
e’ ‘or counselors. An amendment is not necessary to guarantee that the confidentiality of

© Rules App: C-1




these communications will be fairly and adequately protected in federal court \

proceedmgs C }
Federal Rule of Evidence 501 provides that privileges "shall be governed by the

pnncrples of the common law as they may be rnterpreted in the light of reason and

experience." ‘The Rule gives the federal courts the: ‘primary respons1b111ty for developmg

ev1dent1ary pnvﬂeges Recently the Supreme Court, operating under the common law

apptoach mandated by Rule 501, reco nged the existence of a pnvrlege under federal. law

for confldenual statements made in psychologrcal therapy sessions. The Court

speaflcally held that this pnvﬂege protected confidential statements made to a licensed

clinical social worker in a therapy session.. Jaffee v. Redmond, 116 S.Ct. 812 (1996). In-.

Jaffee the Court further held that the privilege was absolute rather than quahfred “

Whlle the exact contours of the pnvﬂege :recogmzed in Ja]j‘ee remam to be .
developed, the Court's generous view of the therapeutic privilege can be adequately
applied to protect confidential commumcatlons from- sexual‘.[assault ~v1ct1ms to licensed
therapists ounselors. In hght of the recency of Jaﬁe 2 ‘(. ‘ |
common law approach to pnvrleges‘ ‘ l‘orthﬁ

‘ : eryen on at th1s e e 1s ne1the
,& bﬁeheve that ‘ nﬁdenual‘ coh:muni
victims of sexual assault to llcensed theraplsts and counselors are andyill €
protected by the common law approach mandated by Rule 501. At the 'very least, the W/
federal courts should be given the chance; to, apply and develop ‘the ,Jaﬁ‘ee prin crple before
legislative mterventlon 1s cons1dered ? EAR

ost, ﬁortantly, itis no' "adv1sab1e to smgle out asexual assault co unselor
privilege f“ ] leglslatwe enactm ‘ Ahlending theaFede‘raltRules to;ﬁi
atei‘ an anomaly: that very specrﬁ
ral Rules of EV1dence All of th othertfederally-
“d The\Judrclal Conference
\federal pnvﬂegemlaw is .
jen ‘ ‘olvmg sexual

Conclusion .

For these reasons, the Judlcral Conference recommends that the Federal Rules of -
Ev1dence not be.amended to mclude a specific privilege for conﬁdenual commumcatlons
from sexual assault VlCtHIlS to the:r theraplsts or counselors C e e e O

. . , . . . W e e [
L PN . N bt . T [ A R eVt -0
L v ' ‘ b l Lo e e Vo ‘ S e g e T B
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