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RULES OF EVIDENCE
TO THE JUDICIAL CONFERENCE OF THE UNITED STATES:
The standing Committee on Rules of Practice and Procedure
met in Washington on September 30 and October 1, 1971. A1l the

members of the committee were present except Mr. Ford who was il1,

5.2432, 92d Cong., to modify the rule-makings pover of
the Supreme Court

The Committee on the Judiciavy of the United States
Sennte hns requested the views of the Conference on $.2432, 92d
Cong., introduced by Senator McClellan and six other Senators.
The bill would modify sections 3771 and 3772 of title 18 and sec-
tions 2072 and 2075 of title 28, U.S.C., which confer upon the
Supreme Court power to promulgate rules of civil, criminal, appel-
Iate and bankruptcy practice and procedure. The principal modifi-
crtions proposed n;e three.

One is to provide that such rules when promulgated by the
Court and reported to the Congress at or after the beginning of a
regular session, but not lrter than the first of Mayv, shall not
take effect until the close of the session or such lnter dite as
the Court may fix. The present law nuthorizes the Court to make
such rules effective ot the expiration of ninety days ~fter they

are reported to Congress.




Another major change proposed is to authorize either
House of Congress to disapprove, in whole or in part, a rule
promulgated hy the Court and reported to the Congress, provided
only that the rejection takes place during the session at which
the rule is so repovrted. The present law cont~ins no such auth-
ority and as the law now stands Congress in order to reject or
postpone the effective date of such a rule must do so by Act or
Joint Resolution passed by both Houses. By the s»me process
Congress now hrs full power to repeal or 2mend such a rule in
vhole or in part after the expiration of the three months neriod
and even after it hss "ctually gone into effect.

The third major change is to introduce into section
2772 of title 18 for the first time the requ rement that rules
dr~fted by the Supreme Court under the authority of that section
must be reported to the Conecress and m~y not take effect until a
specified time ofter such reporting. This is the sect’on vhich
authorizes the Court to prescribe rules of prrctice -nd procedure
in criminnl cases after verdict or finding of guilt, for the dis-
trict court, the courts of appeals and the Supreme Court.

The bill, if enncted would seriously restrict the rule-
mrking power of the Supreme Court. The prohibition ~gainst
meking a rule effective prior to the adjournment of the Congress.
ional sessinn ~t which it is reported, together with the reten-
ti»n of the requirement that the rule must be reported to Cong-
ress on or before May ist, would render it irtually impossible

for the Court to deal with an emérgency sitvat on requirin.




prompt adoption or omendment of » rule. For while Congress in
theory hns set August 1lst as its adjournment date, it is the
fact that it is seldom able to adjourn until very near the
commncement of its new session in January. Movreover, if the
rules adopted are of 2 novel or controversinl ch-roncter the Court
often has delayed the effective date for substantially more th-n
ninety drys, so as to give Congress more time to consider them
before they become effective, and doubtless will continue this
practice. Finrlly, it should be remembered th~t Conaress may now
7t any time, after as well n5s before the effective drte, reperl
or modify in whole or in part any rule promulgated by the Court
which it disapproves,

The provision authorizing 2 single House of Congress
to reject a rule, in whole or in prrt, without the ¢ ncurrence
of the other House, would make it possible for one House to
reject a rule of which the other House approves, thus plncing
the Court in the difficult position of not eing able to meet
what might be an important or, indeed, urzent problem except by
a rule which would likely be rejected by one House or the other,
e believe that in a mrtter as vital to the proner operation of
the courts as procedural rulemaking, the Supreme Court, which has
been properly given primary responsibility, is entitled to h-ve
ony action by Congress in this field take the form of hindin-s
law and not mere nezative reaction from a single House. Judicis]
rulemaking is quite differert 1in character from 2 proposal to

reorganize an executive department, since the latter involves,

essentially, statutory amendments.
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It is true that in Sibbach v. Wilson & Co, 1941,
312 U.S.1, the Supreme Court stated (pp.9-10) that '"Congress
has undoubted power to regulate the practice and procedure
of federal courts, and may exercise that power by delegating
to this or other federal courts authority to make rules not
inconsistent with the statutes or Constitution of the United
States,. . ." This, however, was by wny of obiter dictum
and it would appear to be somewhat inconsistent with the view
widely held from early times by both stnrte and federal courts
that the courts possess inherent authority, as part of the
judicial power conferred upon them by their constitutions,
whether state or federal, to establish rules of judicial pract--
ice and procedure. See 20 Am.Jur.2d,Courts §82, and the ceases
collected in the annotations published in 110 7LR 22 and 158 ALR
705. However this may be, it seems clear that judicial rule-
making is not wholly analogous to the ordinary processes of leg-
islation ~nd that its exercise by the Court should not be con-
trolled by the independent action of 2 single House of Congress.
The proposal to subject rules of criminal procedure
after verdict and on appeal to the reporting procedure is of les-
ser significance. However, since the passage of the Act of Feb-
ruary 24, 1933, 47 Stat.904, by which Congress conferred that
authority upon the Supreme Court, the power has continuously been
recognized as absolute and no requirement has ever been imposed to
report such rules to Congress and to defer their effective date

until » specified period of time after such reporting. Our commit-

tee perceives no reason for imposing these requirements at this time.
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It is recommended that S.2432, 92d Cnng., be disapproved.

Appropriation Proviso

Ever since the inception of the rules study program of
the Judicial Conference the annual appropriation acts for the
judiciary which provide the funds for the study in the appropri-
ation item to fhe Administrative Office have contained the fol-
lowing proviso to that particular item:

"Provided, That not to exceed $90,000 of the appropriations
contained in this title shall be available for the study of
rules of practice and procedure."

Since the "title" referred to in this proviso can only
be "Title IV-The Judiciary" of the appropriation act, which title
includes the Administrative Office item, the effect of the proviso
is to 1limit to $90,000 the total amount expended on the rules pro-
gram, not only for the expenses paid out of the Administrative
Office appropriation but also for the travel expenses of judges
and referees in bankruptcy to committee meetings which are paid
out of appropriations contained in other items of the title.

Although the $90,000 limitation has remained constant
the cost of carrying on the program has increased over the years
and in recent years it has only been by the most rigid economy
and some curtailment of the programs in the latter part of each
fiscal year that we have been able to carry on.

It has never been possible to make any general increnses
in the all too modest compensation paid to the reporters to the
advisory committees whose distinguished work has been to so great
a degree responsible for the excellence of the rules which have

been formulated and adopted.




During the fiscal year ended June 30, 1970 the amount
spent for the travel of judges and referees in connection with
the program was $10,242., If the appropriation proviso were to
be modified so as to apply only to the Administrative Office
appropriation item, and accordingly did not include judges' and
referees' travel, the additional sum of $10,000 would be made
available for the work of the program, an increase very badly
needed as we look forward to greater activity by the Advisory
Committees on Civil and Criminal Rules. It may be added
that this limitation on the travel of judges and referees is
in practice difficult for the Administrative Office to admin-
ister, since both judges and referees when in Washington for
rules committee meetings very frequently transact other neces-
sary officiel ix:3iness there, thus saving time and money.

We accordingly recommend that in the forthcoming
budget for the judiciscy, Congress be requested to change the
proviso language 8¢ as to read:

"Pro- ided, That not to exceed $90,000 of the appropriation

Coniained in this item shall be availeble for the study
of rules of practice and procedure."

Appellate Rules

It has now been more than three years since the Fed-
eral Rules of Appellate Procedure went into effect to govern
the procedure in the United States courts of appeals. * body

of experience under the rules has been built up, the various

courts of appeals are experimenting with various ways of fur-
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ther improving and expediting their procedure and suggestions
in this regard are coming to our committee from various sources.
We think, therefore, that the time has come to reactivate the
Advisory Committee on Appellate Rules. Ve accordingly recommend
that the Chief Justice be authorized to appoint a new Advisory

Committee on Appelinmte Rules and a reporter to the committee.

Admiralty Rules

The *dvisory Committee on *dmiralty Rules h-s iniormal-
ly decided not to proceed with a revision of the Supplementel
Admiralty Rules at this time. There is apparently no sevious
complerint from the bench or bar wi ' respect to the operalinn
of the Federal Rules of Civi! Procedure and the Supplementa?

dmiro1ty Rules in maritime cases. No meeting of the (i mmittee

has been held during the yesr.

Bonkruntey llules

The Advisory Committee on Bankruptcy Rules held three
meetings durin: the ye~r, on November 18-21,1970, M~rch 3-65,1971,
and July 7-10,1971. In March 1971 our committee published =nd
circulated to the bench and bor fo- comments the Advisory Commi-
tee's preliminary dra2ft of rules -nd official forms under Chopterve
I to VII of the Bonkruptery ‘ct (ordinary benkruptcy). ‘e h-ve

nsked thot 211 comments with respect to the dr-(t be in our hands

by ‘pril 1, 1972 so that a fin-] definitive dr-~ft mey be prepered
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and submitted to the Conference next fall.

The Advisory Committee has also completed a prelim-
inary draft of rules and forms under Chapter XIII of the
Bankruptcy Act and this draft is now in the hands of the Gov-
ernment Printing Office for printing. The Committee is con-
tinuing its work on rules under Chapters X and XI of the Act
and plans to prepare rules for all the remaining debtor relief

and rehabilitation chapters as soon as practicable.

Civil Rules

The newly reconstituted Advisory Committee on Civil
Rules met under the chairmanship of Judge Elbert P. Tuttle
on September 21, 1971. The Chief Justice has ‘appointed Prof.
Bernard J.Ward as reporter to the Committee. The Committee
reports that it is presently beginning the study of the oper-
ation of Rule 23, Class actions, Rule 16, Pretrial Procedure,
and methods of accelerating judgments.

Pursuant to the request of the Conference at its sess-
ion in March 1971 (Rep.Jud.Conf.Mar.71 pp.5-6) the Committee
considered whether a reduction in the size of civil juries and
an accompanying diminution in the number of peremptory challen-
ges should be accomplished by procedural rule or by statute.
The Advisory Committee adopted the following resolution on the

subject:




"WHEREAS, the Judicial Conference has approved
in principle a reduction in the sigze of jurlies in civil trials
in the District Courts of the United States and an accompanying
diminution in the number of peremptory challenges to be allow-
ed: and

"WHEREAS, the Conference has referred to the Com-
mittee on the Operation of the Jury System and this Committee
the means of effectuating those objectives, i.e. whether by
procedural rule or statute;

"THEREFORE, BE IT RESOLVED that in the opinion of
the Advisory Committee on Civil Rules the better method of
effectuating the proposals would be by statute, and that the
Judicial Conference be so informed."

The foregoing response by the Advisory Committee to the

request of the Conference is hereby transmitted to the Conference

with the approval of our committee.

Criminal Rules

The Advisory Committee on Criminal Rules met during
the year on June 1-3, 1870 and January 11-13, 1971 and, under
the chairmanship of its newly appointed chairman Judge J.Edward
Lumbard, on September 24-25, 1971. 1In January .970 our committee
published to the bench and bar the Advisory Committee's prelimin-
ary draft of proposed amendments to a number of the c¢criminal
rules and in April 1971 a draft of additional amendments approved
by the Advisory Committee at its January 1971 meeting was also
published. At the same meeting two alternative drafts of a pro-
posed amendment to Criminal Rule 45, imposing time limits for
the disposition of criminal cases. were prepared and wererpublish—

ed to the bench and bar in March 1971 with the request, in view

of the urgency of the problem, that comments be sent in to our

-9-




committee by July 1, 1971.

The Advisory Committee at its meeting in September 1971,
after considering the comments received from the bench and bar,
approved its Alternative Draft No.l. Our committee concurs,

We agree with the Advisory Committee that imposing specific short
fixed time limits for the disposition of criminal cases in all
the district courts of the country, regardless of the amount of
business and the local problems involved, would be unrealistic
and unworkable. The proposal of Alternative No. 1 to require
each district court to adopt a plan, with the approval of a
reviewing panel consisting of the members of the judicial coun-
cil of the circuit and the chief judge of the district court,
appears to us, as it did to the Advisory Committee, to be much
more realistic and practicable to accomplish the prompter dis-
position of criminal cases which is so urgently needed.

Ou£>committee recommends that the amendment proposed
by Alternative No. 1 be added to Criminal Rule 50 as subdivision
(b) rather than to Rule 45 as subdivision (f). The proposal of
Alternative No.1l, to be added as subdivision (b) to Rule 50, is

annexed as Appendix A. We recommend its apprcval.

Rules of Evidence

The draft of Rules of Evidence for tre United States
Courts and Magistrates which was approved by the Conference one

year agc and forwarded to the Supreme Court, was subsequently

returned by the Court for republication in its final form
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and further study by our committees in the light of comments
which might be received thereon. In view of our limited funds
it was not possible for us tc have *the draft printed by the
Government Printing Office. However, we were able to arrange
with West Publishing Company to publish it in the advance sheets
of its Federal Reporter system and to reprint a substantial
number of copies for distribution. This was done in March and
April 1971.

Comments with respect to the final draft were received
from a number of individuals and organizations including the
Department of Justice and the chairman of the subcommittee on
Criminal Laws and Procedures of the Senate Committee on the
Judiciary. These suggestions were fully considered by the Adv-
isory Committee and by our committee and a number of changeé were
made in the draft in response to them. The revised def.nitive
draft which incorporates these changes and which our committee
has approved is annexed to this report as Appendix B. It consists
of the text of the draft which was returned by the Supreme Court
for publication and which was printed in March and April 1971.
Matter now proposed to be stricken from that draft is indicated
and new or amended matter now proposed to be inserted is indicated
by typewritten inserts. The same is done in the Advisory Commit-
tee's Note to each rule. Since the changes now proposed to be
made in the draft returned by the Court are thus plainly indica-
ted and the reasons for them are in most cases adequately explain-

ed by the changes in the notes, no attempt is made in this report
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to indicate the changes or explain them in detail.

Ve recommend that the revised definjtive draft of
Rules of Evidence for the United States Ccourts and Magistrates
annexed to this report as Appendix B he approved and forwarded

to the Supreme Court with the recommendation and the rules be

promulgated.
On behs i’ of the Committee on Rules
of Practice anc¢ Procedure,
p%ﬂ‘ Marcc
October 13,1971 Chairman



APPENDIX A

Amendment to Rule 50,
Federal Rules of Criminal Procedure

Rule 50. Calendars; Plan for Prompt Dis-
position,

(a) Calendars. The district courts may
provide for placing criminal proceedings upon
appropriate calendars. Preference shall bc
given to criminal proceedings as far as prac-
tible.

(p) Plan for Achieving Prompt Disposition of Crimi-
nal Cases. To mininitze undue deldy and to further the
prompt disposition of criminal cases, each aistrict court
shall conduct a continuing study of the administration
of criminal justice in the district court and before
United States magisirates of the district and shall pre-
pare a plan for the prompt disposition of criminal
cases which shall include rules relating fo time limits
within which procedures prior to trial, the trial itself,
and sentencing must take place, means of reporting the
status of cases, and such othe:r malters as are necessary
or proper to minimize delay and facilitate the prompt
disposition of such cases. The district plan shall
include special provision for the prompt disposition of
any case in which it appears to the court that there s
reason to believe that the pretrial liberty of a particular
defendant who is 1n custody or released pursuant to rule
46, poses a danger to himself, to any other person, or
to the commuiity. The district plan shall be submutted
for approval to o reviewing panel consisting of the
metbers of the judicial council of the circuit and either
the chief judge of the district cowrt whose plan vs being
reviewed or such other active judge o, that court as the
chief judge oi the district court may designate. If
approved the plar skall be forvarded to the Adminis-
trative Office of the United States Courts, which office
shall report annually on the operation of such plans to
the Judicial Conference of the [ nited States. The
district court may modify the plan at any lime with the
approval of the reviewing pancl. It shall modify the
plan when directed to do su by the reviewing panel or
the Judicial C'onference of the Uwnited Ntates. Fach
district court shall submit s plarn lo the reviewing
panel not later thar 3¢+ days from the effective date of
this rule

-1-



ADVISORY COMMITTEE NOTE

The addition to the rule proposed
by subdivision (b) is designed to
achieve the more prompt disposition
of criminal cases.

Preventing undue delay in the administration of criminal
justice has become an object of increasing interest and con-
cern. This is reflected in the Congress. See, e.g., 116 Cong.
Rec. S7291-97 (daily ed. May 18, 1870) (remarks of Senator
Ervin). Bills have been introduced fixing specific time limits.
See S. 3936, HR. 14822, H.R. 15888, 0lst Cong., 2d
Sess. (1870).

Proposals for dealing with the problem of delay have
also been made by the President's Commission on Law
Enforcement and Administration of Justice, Task Force
Report: The Courts (1987) especially pp. 84-90, and by the
American Bar Association Project on Standards for Criminal
Justice, Standards Relating to Speedy Trial (Approved
Draft, 1968). Both recornmend specific time limits for each
stage in the criminal process as the most effective way of
achieving prompt disposition of criminal ceses. See also
Note, Nevada’s 1967 Criminal Procedure Law from Arrest
to Trial: One State’s Response to a Widely Recognized
Need, 1969 Utah L. Rev. 520, 542 n. 114.

Historically, the right to a speedy trial has been thought
of as a protection for the defendant. Delay can cause a
hardship to a defendant who is in custody awaiting trial.
Even if afforded the opportunity for pretrial release, a defend-
ant nonetheless is likely to suffer anxiety during a period of
unwanted delay, and he runs the risk that his memory and
those of his witnesses may suffer ¢s time goes on,

Delay can also adversely affect the prosecution. Wit-
nesses may lose interest or disappear or their memories may
fade thus meking them more vulnerable to cross-examination.
See Note, The Right to a Speedy Criminal Trial, 57 Colum.
L. Rev. 846 (1957).

There is also a larger public iiterest in the prompt dis-
position of criminal cases which may transcend the interest
of the particular prosecutor, defense counsel, and defendant.
Thus there is need to try to expedite criminal cases even
when bath prosecition and defense may be willing to agree
to a continuance ur continuances. It has long been said that
it is the cer*ain anc prompt imposition of a criminal sanction
rather thas ity scverity ihat has a significant deterring
effect upon priential eriminal conduct. See Banfield and
Anderson, Contincanzes in the Cook County Criminal
Courts, 35 U. Chi. 1. Rev. 259, 259-63 (1968).

Providing specific ti-es limits for each stage of the criminal
justice system is made :i:{Rcult, particularly in federal courts,
by the widely varving conditions which exist betweer the
very busy urban districts on the vne hand and the far less
busy rural districts on the other hand. In the former, account
must be taken of the extremely heavy caseload, and the pre-
scription of relatively short time limits is realistic only if
there s provided additional prosecutorial and judicial man-
power. In some rural districts, the availability of a grand jury
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only twice & year makes unrealistic the prov.ion of short
time limits within which an indictment must be returned.
This is not to say that prompt dis}. s.tion of criminal cases
cannot be achieved. It means only that the achieving of
prompt disposition may require sciuti ns which vary from
district to district. Finding the best methods will require
innovstion and experimentation. To encourage this, the pro-
posed draft mandates each distriet court to prepare a plan to
achieve the prompt disposition of criminal cases in the dis-
trict. The method prescribed for the development and ap-
proval of the district plans is comparable to that prescribed
in the Jury Selection and Service Act of 1668, 25 .S.C.
§ 1863(a).

Each plan shall include rules which spe-.  we -inuta »nd
a means for reporting the status of crin el uase- ~ 5 ap-
propriate length of the time limits is left .~ “a ¢ . v
the individual district courts. This == = w & v
court to establish time limits that are ap « .7 (5. 1.+ "
its criminal caseload, frequency of grand j» meet:. .. .u

any other factors which affect the progress ¢ ¢ 17 1ga1cu 9
Where local conditions exist which contribuie - 2 %« %t
contemplated that appropriate efforts will b made 1 e fir-
inate those conditions. For example, experience in sorr+ rural
districts demonstrates that grand juries can be kept on call
thus eliminating the grand jury as a ceuse for prolonged
delay. Where manpower shortage is a major cause for delay,
adequete solutions will require congressional action. But the
development and analysis of the district plans should
disclose where manpower shortages exist; how large the short-
ages are; and what is needed, in the way of additional man-
power, to achieve the prompt disposition of criminal cases.

The district court plans must contain special provision for
prompt disposition of cases in which there is reason to
believe that the pretrial liberty of a defendant poses danger
to himself, to any other person, or to the community.
Prompt disposition of criminal cases may provide an alter-
native to the pretrial detention of potentially dangerous
defendants. See 116 Cong. Rec. S7291-97 (daily ed. May 18,
1870) (remarks of Senator Ervin). Prompt disposition of
criminal cases in which the defendant is held in pretrial
detention would en~ure that the deprivation of liberty prior
to convietion would be minimized.

Approval of the original plan and any subsequent modi-
fication must b~ obtuined from a reviewing panel made aj
of ane judge from the district submitting the plan (either
the chief judge or another active judge appointed by him)
and the members of the judieial council of the cireuit The
mukeup of this reviewing panel 1s the same as that provided
by the Jurv Selection and Serviee Act of 19685, 28 U.S.C
§ 1863713, This reviewing panel is also empowered to direct
the 5075 ation of a district court plan

Tie ~ . cuit Court of Apneals for the Second Circuit
ecentlv wdopted a <et of rules for the prompt disposition
of eriminal cases. See & Cr T, 2231 (Jan 13, 1971 These
rules. effective Julv 5, 1971, provide time limit- for the early
trial of high tisk defendants. fer court control over the
granting of continnances, for criteria to control continuanee
practice. and for sanction against the prosecntion or de-
fense in the event of nancompliance with preseribed time
limits -
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TABLE OF RULES

FEDERAL RULES OF EVIDENCE

Article I, General Provisions:
Rule
101. Scope
102. Purpose and construction
103. Rulings on evidence:
(a) Effect of erroneous ruling:
(1) Objection
(2) Offer of proof
(b) Record of offer and ruling
(¢) Hearing of jury
(d) Plain error

104 Preliminary questions:

(a) Questions of admissibility generally
(b) Relevancy conditioned on faet
(¢) Hearing of jury
(d) Testimony by accused
(e) Weight and credibility
105. Summing up and comment by judge
106. Limited admissibility
107. Remainder of or related writings or recorded statements

Article II. Judicial Netice:
Rule
201. Judicial notice of adjudicative facts:
(a) Scope of rule
(b) Kinds of facts
(¢) When discretionary
(d) When mandatory
(e) Opportunity to be hesrd
(f) Time of taking notice
(g) Instructing jury

Article ITI. Presumptions:
Rule
801. Presumptions in general
802. Applicability of state law in civil cases
303. Presumptiors in criminal cases:
(a) Scope
(b) Submission to jury
(e) Instructing the jury

Article IV. Relevancy and its Limits:

Rule

401. Definition of “relevant evidence”

402. Relevant evidence generally admissible; irrelevant evi-
dence inadmissible

Rev.Draft—Proposed Rules of Evid. 3



TABLE OF RULES

Rule
408. Exclusion of relevant evidence on grounds of prejudice,
confusion, or waste of time:

404. Character evidence not admissible to prove conduct ; ex-
ceptiong; other crimes:
(a) Character evidence generally:
- (1) Character of accused
(2) Character of victim
(8) Character of witness
(b) Other crimes, wrongs, or acls
406. Methods of proving character:
(a) Reputation or opinion
(b) Specific instances of conduct
406, Habit; routine practice:
(a) Admissibility
(b) Method of proof
407. Subsequent remedial measures
408. Compromise and offers to compromise
409. Payment of medical and similar expenses
410. Offer to plead guilty; nolo contendere; withdrawn plea
of guilty
411, Liability insurance

Article V. Privileges:
Rule
501. Privileges recognized only s provided
572. Required reports privileged by statute
608. Lawyer-client privilege:
(a) Definitions
(5) General rule of privilege
(c) Who may claim the privilege
(d) Exceptions:
(1) Furtherance of crime or fraud
(2) Claimants through same deceased client
(3) Breach of duty by lawyer or client
(4) Document attested by lawyer
(6) Joint clients
504, Psychotherapist-patient privilege:
(a) Definitions
(b) General rule cf privilege
(c) Who may claim the privilege
(d) Exceptions:
(1) Proceedings for hospitalization
(2) Examination by order of judge
(3) Condition an element of claim or defense
5056. Husband-wife privilege:
(a) General rule of privilege
(b) Who may claim the privilege
(c¢) Exceptions
506, Communications to clergymen:
(a) Definitions
(b) General rule of privilege
(¢) Who may claim the privilege
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TABLE OF RULES

Rule
507. Political vote
508. Trade secrets

509. Milit d state secrets: i —~—
e L(fa)’DefJ.ni‘cions.)
privi :

('& T —

Y Procedure (b)
&mm\r*-ggg
¢d) Effect of sustaining claiNe)

510. Identity of informer:
(a) Rule of privilege
(b) Who may claim
(c) Exceptions:
(1) Voluatary disclosure; informer a witness
(2) Testimony on material issue
(3) Legality of obtaining evidence
511. Waiver of privilege by voluntary disclosure

512. Privileged matter disclosed under cogxpulsion or without
opportunity to claim privilege
513. Comment upon or inference from claim of privilege; in-
struction:
(a) Comment or inference not permitted
(b) Claiming privilege without knowledge of jury
(¢) Jury instruction

Articie VI. Witnesses:
Rule
601. General rule of competency
602. Lack of perscnal knowledge
603. Oath or affirmation
604. Interpreters
605. Competency of judge as witness
606. Competency of juror as witness:
(a) At the trial
(b) Inquiry intc validity of verdict or indictment
607. Who may impeach
608. Evidence of character and conduct of witness:
(a) Opinion and reputation evidence of character
(.,) Specific instances of conduct 5
609. Impeachment by evidence of conviction of crime:
(a) General rule
(b) Time limit
(¢) Effect of pardon, annulment, or certificate of re-
hat.ilitation
(d) Juvenile adjudications
(e) Pendency cf appeal
610. Religious beliefs or opinions
611. Mode and crder of interrogation and presentation:
ra) Control by judge
(b) Scope of cross-examination
(¢) Leading questions
612. Writing used to refresn memory

-
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TABLE OF RULES

Rule
618, Prior statements of witnesses:
(a) Examining witness concerning prior statement
(b) Extrinsic evidence of prior inconsistent statement
by witness

614, Calling and interrogation of witnesses by judge:
(a) Calling by judge
(b) Interrogation by judge
(¢) Objections

615. Exclusion of witnesses

Article VII. Opinions and Expert Testimony:
Ruls
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PROPOSED RULES OF EVIDENCE
FOR JNITED STATES COURTS AND
MAGISTRATES

ARTICLE I. GENERAL PROVISIONS

Rule 101.
SCOPE

These rules govern proceedings in the courts of the United
States and before United States magistrates, to the extent and
with the exceptions stated in Rule 1101,

Advisory Committee's Note

Rule 1101 specifies in detail the courts, proceedings, questions, and
stages of proceedings to which the rules apply in whole or in part,

Rule 102.
PURPOSE AND CONSTRUCTION

These rules shall be construed to secure fairness in adminis-
tration, elimination of unjustifiable expense and delay, and pro-
motion of growth and development of the law of evidence to the
end that the truth may be ascertained and proceedings justly de-
termined.

Advisory Commlttee’s Note

For similar provisions see Rule 2 of the Federal Rules of Criminal
Procedure, Rule 1 of the Federal Rules of Civil Procedure, California
Evidence Code § 2, and New Jersey Evidence Rule 5.

Rule 103.
RULINGS ON EV1u:SNCE

(a) Effect of Erroneous Ruling. Error may not be predicated
upon a ruling which admits or excludes evidence unless a sub-
stantial right of the party is affected, and

(1) Objection. 1In case the ruling is one admitting evidence a
timely objection or motion to strike appears of record, stating
the specific ground of objection, if the specific ground was not
apparent from the context; or

(2) Offer of Proof. In case the ruling is one excluding evi-
dence, the substance of the evidence was made known to the
judge by offer or was apparent from the context within which
questions were asked.

Rev Craft-Proposed Rules of Evid. 9
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(b) Record of Offer and Ruling. The judge may add any oth-
er or further statement which shows the character of the evi-
dence, the form in which it was offered, the objection made, and
the ruling thereon. He may direct the making of an offer in
question and answer form.

(c) Hearing of Jury. In jury cases, proceedings shall be con-
ducted, to the extent practicable, so as to prevent inadmissible
evidence from being suggested to the jury by any means, such
as making statements or offers of proof or asking questions in
the hearing of the jury.

(d) Plain Error. Nothing in this rule precludes taking notice
of piain errors affecting substantial rights although they were
not brought to the attention of the judge.

Advisory Commlttee’s Note '

The rule does not
purport to change

Subdivislon (a) states the law as generally aceepted today. Rul-
ings on evidence cannot he assigned as error unless (1) a substantial
right is affected, and (2) the nature of the error was called to the at-
tention of the judge, so as to alert him to the proper course of action

the law wi th respect and enable oppesing counsel to take proper corrective measures. The

to harmless error.
See 28 U.S.C.

§ 2111, F.R. Civ.
P. 61, F.R. Crim.
P. 52, and deci-
sions construing
them.

ohjection and the offer of proof are the techniques for accomplishing
these objectives. For similar provisions see Uniform Rules 4 and 5;
Cahfernia Evidence Code §§ 303 and 354 Kansas Code of Civil ’ro-
cedure §§ 60—404 and 60--105.0 The status of constitutional error as
harmless or not is treated in Chapman v, California, 386 U.S. 18, 67
S.Ct. 824, 17 L.Ed.2d 703 (1967), reh. denied id. 087, 87 S.Ct. 1283, 18
L.Ed.2d 211,

Subdivision (h). The f{irst sentence is the third sentence of Rule
45(c) of the Federal Rules of Civil Procedure virtually verbatim, TIts

purpose is to reproduce for an appellate court, insofar as possible, a
true reflection of what oecurred in the trial court. The second xen-
tence is in part dcrived from the final sentence of Rule 43(c). It is
designed to resolve doubts as to what testimony the witness wonld
bave in fact given, and, in nonjury cases, to provide the appellite
court with materinl for a nossible final disposition of the ease in the
event of reversai of a ruling which excluded evidence. See 5 Moore's
Federal Practice § 43.11 (2d ed. 1968). Application is made discre-
ticnary in view of the practieal Impossibility of formulating a <atis-
factory rule in mandatory rerms.

Subdlvision (). This subdivision proceeds on the supposition that
& ruling which exeludes evidence in a jury case is likely to be a
pointless procedure if the excluded evidence nevertheless comes to the
atteation of the jury. Bruton v. United States, 389 .S, 818, 88 S.Ct.
126, 19 L.Ed.2a 70 (1968). Rule 43(¢) of the Federal Rules of Civil
Procedure provides: “The court may require the offer to be made out
of the nierring of the jury.” Tn re McConnell, 370 V.8, 230, 82 K.Ct.
1288, 8 LLd2d 434 (1962), left some doubt whether questions on
which an offer is based must first be asked in the presence of the
jury. The subdivi<ion answers in the negative. The Jjudge can fore-
close a particular line of tcstimony and counsel can protect his -
record withort a series of questions befora the jury, designed at best
to waste time and at worst “to waft Iato the jury box” the very -
ter soaght to be excluded.

10
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Subdivislon (d)., This wording of the plain error principle is from
Rule 52(b) of the Federal Rules of Criminal Procedure. While judi-
ciel unwillingness te be constricted by nmicchanical breakdowns of the
adversary system has been more pronounced in criminal cases, there
is no scareity of decicions to the same effect in civil cases. In gener-
al, g2e Campbell, Extent to Which Courts cf Keview Will Consider
tuestions Not Propeirly Raised and Preserved, 7 Wis.L.Rev. 91, 160
(1032); Vestal, Sua Sponte Consideration in Appellate Tieview, 27
Fordham L.Rev. 477 (1938-59); 64 Harv.L.Rev. 652 (1951). 7 the
nature of things the application of the plain error rule will be more
likely with respect to the admission of evidenee than to exclusion,
sinee failure to comply with normal requirements of offers of proof
is ikely to produce a record which simply does not discluse the error.

Rule 104.
PRELIMINARY QUESTIONS

(a) Questions of Admissibility Generally, Preliminary ques-
tions concerning the qualification of a person to be a witness,
the existence of a privilege, or the admissibility of evidence shall
be determined by the judge, subject to the provisions of subdivi-
sion (b). In making his determination he is not bound by the
rules of evidence excent th=se with respect to privileges.

(b) Relevancy Conditioned on ¥act. When the relevancy of
evidence depends upon the fulfillment of a condition of fact, the
judge shall admit it upon, or subject to. the introduction of evi-
dence suffirient to support a finding of the fulfillment of the
condition,

(c) Hearing of Jury. Hearings on the admissibility of confes-
sions shall in all cases be conducted out of the hearing of the
jury. Hearings on other preliminary matters shall be so con-

ducted when the interests of justice requirefor, when M Deletei/@

s a witness, if ne so requests.

(d) Testimony by Accused. The accused does not, bv testify-
ing upon a preliminary matter, subject himself to cross-examina-
tion as tc other issues in the case.[ Testimony given by him at a
hearing in which he is asserting any constitutional right, or any Deleted
right to have evidenre suppressed or excluded, iz not admissible
against him as substantive evidence but may be used for im-
peachment if clearly contradictory of testimony given by him at)

‘ the trial. _~~

(e) Weight and Credibility. This rule does not limit the
right of a partly to introduce pefore the jury evidence relevant to
weight or credibility.

Advisory Committee’s Note

Subdivision (a). The applicability of a particular rule of evidence
often deperds upon the existence of a condition. Is the alleired ex-
pert a qualified physiciar?  Is a witness whose former testimony !s8

11
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affored unayailable? Was a siranger present during a conversation
between atterney and cbrent? In each instance the admissibility of
evidence will turn uporn the answer to the question of the existence
of the conditicn. Accented practice, incorpurated in the ranle, places
on the judge the responsibility for these determinations. McCormick
§ 53: Morgan, Basie Problems of Evidence 45-30 (1962).

To the extent that these inquiries are factuai, the judge acts as a
trier of fuct. Often, however, rulings on evidence call for an evalua-
tion in terms of a legally set standard. Thus when a hearsay state-
ment is offered as a declaration against interest, a decision must be
made whether it possesses the required against-interest characteris-
tics. These decisionr too, are made by the judge.

In view of these eonsiderations, this subdivision refers to prelimi-
nary requirements generally by the broad term “questions,” without
attempt at specification.

This subdivicion is of general application. It must, however, be
read as subject to the special provisions for “conditional relevaney”
1n subdivision (b) and thos<e for cenfessions in subdivision (d).

1f the question is factual in nature, the judge will of necessity re-
ceive evidence pro acd con on the issue. The rule provides that the
rules of evidence 1n general o not apply to this process. McCormick
§ 53, p. 123, n. &, points out that the authorities ave “scattered and in-
conclusive,” and observes:

“Should the exelusionary law ot evidence, ‘the child of the jury

system’ in Thayver's phrase, he apphed to this hearing before the
judge?  Soumd sense backs the view that it should not, and tirat the
indge shonld be emnowered to hiear any relevant evidence, such as af-
fidavits or other reliable hearsay.”
This view is remforced hy practical neeessity in certain situations.
An item, offered and objocted to, wmay itself be considered in ruling
on admisslility, tnough not yet admitted in evidence, Thus ihe con-
tent of an asserted & claration against interest must be considered in
ruling whether it is against interest.  Again, common practice calls
for considering the restimony of a witness, particulurly a ehild, in de-
termining comnerency.  Another example is the requirement of Rule
602 dealing with personal Snowledge,  In the case of hearsay. it is
rnough, if the derlurant “so for as appears |has] had an oppottiity
10 observe the fact declared ™ MeCormick, § 10, p. 19,

If coneern i- felt oer the use of affidayvits by the judge 1n prelimi-
nary hearing< on adinsbility, aiteniion is directed to the many im-
potant juwhaa! determanstions made on the lasis of a fidavits
Rule 47 of the IFederal Rules of Criminal Procedure provides:

“An apelieation to the court for an order shali be Ly motion.
It may be sunported by affidavt ™

The Rules of Civtd Procedvre are more detailed. Rule 43ce), dealing
witl motions generaily, provides

“AWhen a motion hased on facts not apnearing of record the
ecanrt may hear the matter on affidavits presented by the respectise
partics, but the court may direct that the matter be heurd wholly or

partly on oral testimony or depositions.”

Rele 4ig) provides for proof of werviec by affulavit. Rule 56 provides
in detatl for the entry of snumnary joademaont Dased on affidavits,
Affidavits may suppl, the forrndation for temperiy restiamning or-

ders ander Rude 8O
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The study made for the Callifornia Law Revislon Cowmunissiou rec-
ommended an amendment to Uniform Rule 2 as follows:

“In the determination of the issue aforesald [preliminary determina-
tlon], exclusionary rules shall not apply, subject, nowever, to Rule 45
and any valid claim of privilege.” Tentative Reccommerdation and a
Study Relating to the Uniform Rules of Evidence (Article VIII,
Hearsay), Cal.Law Revislon Comm’n, Rep., Rec. & Studies, 470 {1862).

The proposal was not adopted in the California Evidence Code. The
Uniform Pules are likewlse silent on the subject. However, New
Jersey Evidence Rule 8(1), dealing with preliminary inquiry by the
judge, provides:

“In his determination the rules of evidence shall not apply except
for Itule 4 [exclusion on grounds of confusion, ete.] or a valid clalm
of privilege."

Subdlivision (b). Tn some situations, the relev.ucy of an item of
evidence, in the large sense, depends upon the existence of a particu-
lav preliminary fact. Thus when a spoken statement is relied upon
to prove notice to X, it is without probative value uuless X heard it.
Or if a letter purporting to be from Y is relled upon to establish an
admission by him, it has no probative valve unless Y wrote or autho-
rized it. Relevance in this sense has been labelled “conditional rele-
vancy.” Morgan, Basic Problems of Lvidence 45486 (1062). Problems
arising in ecnnection with it are to be distinguished from problems of
logical relavaney, e. g. evidence in a murder case that accused on the
day before purchased a weapon of the kind used in the killing, treat-
ed in Rule 101,

If preliminary questions of conditional relevancy were determined
golely by the judge, as provided in subdivision (a), the functioning of
the jury as a trier of fact would be greatly restricted and in some
cases virtually destroyed. These are appropriate questions for juries.
Accepted treatment, as provided in the rule, is consistent with that
given fact questions generally. The judge makes a preliminary deter-
mination whether the foundation evidence is sufficient to support a
finding of fuilfillment of the condition. If so, the item is admitted.
It after all the evidence on the issue Is in, pro and con, the jury
<could reasonably conclude that fulfillment of the condition is not es-
tablished, the issuc is for them., If the evidence is not such as to al-
low a finding, the judze withdraws the matter from their considera-
tion. Morgan, supra; California Fvidence Code § 403; New Jersey
Rule &2). Sce also Uniform Rules 19 anad 67.

The order of rrouvf here, as generally. is subject to the control of
the judge.
Subdivislon (¢). Preluninary hearings n thefadmissibility of con-
> roAriaE Y= (> See
fossions must be econducted outside t.ne(Er(-senc of the jurgyJacks=on
v. Denpo, 378 U.S. 369, 84 S.Ct. 1774, 12 T.Ed.2d 508 (1964). / Klso,
I

Ldue regard for the right of an accused not to testify generally in the

case teyuires that he be given an option to textify out of the pres- De leted
ence of the jury upon preliminary mauters. /Otherwise. detailed
treatment of when preliminarv matters st.ould be heard outside the
hearing of the jury is not feasible. The procedure is time consum-
ing. Not infrequently the same evidence which is relevant to the is-
sue of establishment of fulfillment of a condition precedent to admis-
sibility is aiso relevant to weight or credibility, and time is saved by
taking foundation proof in the presence of the jury., Much evidence
on prelininary questions, though not relevant to jury issues, may be
heard by the jury with no adverse effect A great deal must be ieft
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The provicion
is necessary
because of the
breadth of
cross-examina-
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to the discretion of the judge who will act as the interests of justice
requlire,

Suhdlvision (d). The limitation upon cross-examination is designed
to encourage participation by the accused in the determination of
prehminary matters, He raay testify concerning them without expos-

tion under Rule
611(b).

Deleted

The rule does
not address
itself to
guestions of
the subseguent
use of testi-
mony given by
an accused at
a hearing on
a preliminary
matter. See

Walder v.
United States,
347 U.S. 62

(1954); Simmons
v. United States,
390 U.s. 377
(1968); Harris

v. New York, 401
U.S8. 222 (1971).

ing himself to cross-examination genemlly]

The Inadmissibility of the testimony of the accused s Pased on
Simmons v. United States, 390 U.S. 377, 88 S.Ct. 967, 19 I.Ed.2d 1247
(1968). It removes obstacles in the way of enforcing constitutional
rights suggested in Stein v. New York, 346 U.S, 1368, 73 8.Ct. 1077, 97
L.Ed. 1522 (1933) and Jones v. United States, 362 U.S. 257, 80 S.Ct.
725, 4 L.Ed.2d 697 (1960), and with respect to grounds of exclusion or
suppression extends its protection to nonconstituiional grounds as
well. However, the testimony may be used for purposes of impeach-
ment If testimony given by the accused at the trial is clearly contra-
dicted by it. See Walder v. United States, 347 U.S. 62, 74 S.Ct. 354,
98 L.Ed. 503 (1951).

Subdivision (e). For similar provisions sce Uniformm Rule 8; Cali-
fornia Evidence Code § 4068 ; Kansas Cnde of Civil Procedure § 60408 ;
New Jersey Evidence Rule 8(1).

Rule 105.
SUMMING UP AND COMMENT BY JUDGE

After the close of the evidence and arguments of counsel, the
judge may fairly and impartially sum up the evidence and com-
ment to the jury upon the weight of the evidence and the credi-
bility of the witnesses, if he also instructs the jury that they are
to determine for themselves the weight of the evidence and the
credit to be given to the witnesses and that they are not bound
by the judge’s summation or comment.

Advisory Committee's Note

The rule states the present rule in the federal courts. Capital
Tracticn Co. v. Hof, 174 U.S, 1, 13-14, 19 S.Ct. 580, 43 L.Ed. 873
(1899). The judge must, of course, confine his remarks to what is
disclosed by the evidence. He cannot convey to the jury his purely
personal reaction to credibility or to fhe merits of the case; he can
be peither argumentative nor an advocate. Quercia v. United States,
289 U.8. 466, 469, h3 S.Ct. 698, 77 L.Ed. 1321 (1933); Billeci v. United
States, 87 U.8.App.D.C. 274, 184 F.2d 394, 402, 24 A.L.R.2d 881 (1950).
For further discus=ion see the series of articles by Wright, The Inva-
sion of Jury: Temperwture of the War, 27 Temp.L.Q. 137 (1953), In-
struections to the Jury: Summary Without Comment, 1054 Wash.U.L.

. 177, Adequacy of Instructions to the Jury, 53 Mich.L.Rev. 505, 813
(1455); A.L.Y. Model ¢lode of Evidence, Comment to Rule 8; Ma-
guire, Weinstein, et al., Cases and Materials on Evidence 737-740 (5th
ed. 19685); Vanderbilt, Minimum Standards of Judicial Administration
204-220 (1949),
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Bule 106,
LIMITED ADMISSIBILITY

When evidence which is admissible as to one party or for one
purpose but not admissibie as to another party or for another
purpose is admitted, the judge, upon request, shall restrict the
evidence to its proper scope and instruct the jury accordingly.

Advisery Committee’s Note

A close relationship exists between this rule and Rule 403(a) which
requires exciusion when “probative value is substantially outweighed
by the danger of unfair prejudice, of confusion of the issues, or of
misleading the jury.” The present rule recornizes thz practice of ad-
mitting evidence for a limited purpose and instructing the jury ac-
cordingly. The availability and effectiveness of this practice must be
taken into consideration in reaching a decision whether to exclude
for unfair prejudice under Rule 403. In Bruton v. United States, 388
U.S. 818, 83 8.Ct. 126, 19 L.E4.2d 70 (1968), the Court ruled that a
limiting instruction did not effectively protect the accused against
the prejudicial effect of admitting in evidence the confession of a co-
defendant which Implicated him. The declsion does not, however, bar
the use of limited admissibility with an instruection where the risk of
prejudice is less serigus.

Similar provisions are found in Uniform Rule 6; California Evi-
dence Code § 355; Kapsag Code of Civil Procedure § 60—408; New
Jersey Lvidence Rule 6. The wording of the present rule differs,
however, in repelling any implication that limiting or curative in-
structions are sufficlent in all situations.

Rule 107,

BEMAINDER OF OR RELATED WRITINGS OR RECORDED
STATEMENTS

When a writing or recorded statement or part thereof is intro-
duced by a party, an adverse party may require him at that
time to intreduce any other part or any other writing or record-
ed stetement whicn cught in fairness to be considered contempo-
raneously with it.

Advisory Committee's Note

Thea rule is an expression of the rule of completeness. McCormick §
56. It is manifested as to depositions in Rule 32(a) (4) of the Federal

Rales of Civil Procedure, of which the pronosed rule is substaunuially
a restatement.

= rule is based on two considerations. The first is the mislead-
i, pression created by taking matters out of context. The second
i’ "re inadequacy of repalr work when delayed to a point later in the
trizl.  Sec McConrmick § 56; California Evidence Code § 356. The
rule does not in any way circurascribe the right of the adversary to
develop the matter on cross-examination or as part of his own case.

5

Yor practical reasone, the rule is limited to wrilings and recorded
statements and doevs nof upply to eonversations.
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ARTICLE . JUDICIAL NOTICE
Rule 201.
JUDICIAL NOTICE OF ADJUDICATIVE FACTS

(a) Scope of Rule., This rule governs only judicial notice of
adjudicative facts.

{b) Rinds of Facts. A judicially noticed fact must be one not
subject to reasonable dispute in that it is either (1) generally
known within the territorial jurisdiction of the trial court or (2)
capable of accurate and ready determination by resort to
sources whose accuracy cannot reasonably be questioned,

(c) When Discretionary. A judge or court may take judicial
notice, whether requested or not.

(d) When Mandatory. A judge or court shall take judicial
notice if requested by a party and supplied with the necessary
information.

(e) Opportunity To Be Heard. A party is eniitled upon time-
ly request to an opportunity to be heard as to the propriety of
taking judicial notice and the tenov of the matter noticed. In
the absence of prior notification, the request may be made after
judicial notice has been taken.

(f) Time of Taking Notice. Judicial notice may be taken at
any stage of the proceeding.

(g) Imstructing Jury. The judge shall instruct the jury to ac-
cept as established any facts judicially noticed.

Advisory Committee's Note

Subdlvision (a). This is the only evidence rule on the subject of
judicial notice. It deals only with judicial noticc of “adjudicative”
facts. No rule deals with judicial notice of “legislative” facts. Judi-
cial notice of matters of foreign Ilaw is treated in Rule 44.1 of the
Federal Rules of Civil rocedure and Rule 26.1 of the Federal Rules
of Criminal Proeedure.

The cmission of any tieatment of legislative facts results from
fundamental differences between adjudicative facts and legislative
fucts.  Adjudicative facts are simply the facts of the particular case.
Legislaetive facts, on the other hand, are those which have relevance
tu legal reasoning and the Inwmaking process, whether in the formu-
lation of a legal principle or ruling by a judge or court or in the en-
actment of a legi~lative hody. The termivology was coined by Pro-
fes<or Kennetu Davis in his article An Approach to Problems of Evi-
dence in the Adminiscrative Process, 55 Harv.L.Rev. 364, 404407
(1042Y. The following diccussicn draws extensively upon his writings.
In addition, sec the same author's Judicial Notice, 55 Colum.L.Rev.
045 (1935); Administrative Law Treatise, ch, 15 (1958); A System of
Judicial Notice Dased or Fairness and Couvenience, in Perspectives
of Law 69 (1064).
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The usual method of establishing adjudicative facts is througk the
introduction of evidence, ordinarily consisting of the testimony of
witneases. If particular facts are outside the area of reasonable con-
troversy, this procesa is dispensed with as unnecessary. A high de-
gree of indisputability is the essent.a: prerequisite.

Legislative facts are quite different. As Professor Davis says:

“My opinion {s that judge-made law would stop growing if judges,
in thinking about questions of law and policy, were forbidden to take
into account the facts they believe, us distinguished from facts which
are ‘clearly . . . within the domaln of the indisputable.
Facts most needed in thirking about diificult problems of law and
policy have a way of being outside the domain of the cleariy {ndis-
putable,” A System of Judicial Notice Based on Fairness and Conven-
ience, supra, at 82,

An {llustration is Hawkins v. United States, 358 U.S. 74, 79 8.Ct. 138,
3 L.Ed.2d 125 (1958), in which the Court refused to discard the com-
mon Iaw rule that one spouse could not testify agalnst the other, say-
ing, “Adverse testimony given in criminal proceedings would, we
think, be likely to destroy almost aay marriage.”” This conclusion
has a large intermixture of fact, but the factual aspect is scarcely
“indisputable.” See Hutchins and Slesinger, Some Observations on
the Iaw of Evidence—Family Relaticns, 13 Minn.L.Rev. 675 (1929).
If the destructive effect of the giving of adverse testimony by a
spouse is not indisputable, should the Court have refrained from con-
sidering it in the absence of supporting evidence?

“If the Model Code or the Uniform Rules had been applicable, the
Court would have been barred from thinking about the essentigl fac-
tual ingredient of the problems before it, and such a result would be
obviously intolerable. What the law nceds at its growing points is
more, not less, judicial thinking about the factual ingredients of
problems of what the law ought to Le, and the needed facts are sel-
dom ‘clearly’ Indisputable.” Davis, supra, at 83.

Professor Morgan gave the following description of the methodolo-
gy of determining domestic law:

“In determining the content or applicability of a rule of domestic
law, the judge is8 unrestricted in his investigation and conclusion.
He may rveject the propositions of either party or of both parties.
He may consult the sources of pertinent data to which they refer, or
he may refuse to do so. He may make an independent search for
persuasive data or rest content with what he has or what the parties
present. . . . [T]he parties do no more than to assist; they
control no part of the process.” Morgan, Judicial Notlee, 57 Harv.L.
Rev. 268, 270-271 (1944),

This is the view winch should govern judiciul access to legislative
facts. It renders inappropriate any limitation in the form of indis-
putability, any formal requirements of notice other than those al-
ready inherent in affording opportunity to hear and be heard and ex-
changing briefs, und any requirement of formal findings at any level.
It should, howerver, leave open the possibility of introducing evidence
through regulur chaunels in appropriate situations. See Borden's
Farm Products Co. v. Baldwin, 203 U.S. 194, 55 8.Ct. 187, 79 L.Ed.
281 (1934), where the cause was remanded for the taking of evidence
as to the economic conditions ang trade practlices underlying the New
York Milk Centrol Law.

Similar considerations govern the jndicial u<e of non-adjudicative
facts in ways other *han formulating laws and rules. Thayer de-
scribea them as a part of the judicial reasoning process.
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“In conducting a process of judicial reasoning, as of other reason-
ing, not & step can be taken without assuming something which has
not been proved; and the capacity to do this with competent judg-
ment and efficiency, is imputed to judges and juries as part of their
necessary mental outfit,” ‘Thayer, Preliminary Treatise on Evidence
270-280 (1898).

As Professor Davis polnts out, A System of Judicial Notice Based
on Fairness and Convenience, in Perspectives of Law 68, 73 (1864),
every case involv2s the use of hundreds or thousands of nou evidence
facts. When a witness in an automobile accldent case says ‘‘car,” ev-
eryone, judge and jury included, furuishes, from non-evidence sources
vrithin himself, the supplementing information that the *“‘car” is an
automobile, not a railroad car, that it is self-propelled, probably by
an internal combustion engine, that it may be assumed to have four
wheels with pneumatic rubber tires, and so on. The judicial process
cannot construct every case from scratch, llke Descartes creating a
world based on the postulate Cogito, ergo sum, These items could
not possibly be introduced into evidence, and no onc suggests that
they be. Nor are they appropriate subjects for any formalized treat-
ment of judicial notice of facts. See Levin and Levy, Persuading the
Jury with Facts Not in Evidence: The Fiction-Science Spectrum, 105
U.Pa.L.Rev. 139 (1956).

Another aspect of what Thayer had in mind is the use of non-evi-
dence facts to appralse or assess the adjudicative facts of the r~ase.
Pairs of cases from two jurisdictions illustrate this use and also the
difference between non-evidence facts thus used and adjudicative
facts. In People v. Strook, 347 Ili. 46C, 179 N.E. 821 (1932), venue in
Cook County had been held not estublished by testimony that the
crime was committed at 7956 South Chicago Avenue, since judicial
notlce would not be taken that the address was {n Chicago. How-
ever, the same court subsequently ruled that venue in Cook County
was established by testimony that a crime occurred at 8300 South
Anthony Avenue, since notice would be taken of the common practice
of omitting the name of the city when speaking of local addresses,
and the witness was testifying in Chicago. People v. Pride, 16 111.24
82, 166 N.E.2d 551 (1951). And in Hughes v. Vestal, 264 N.C. 500, 142
8.F.2d 361 (1905), the Sunreme Court of North Carolina disapproved
the trial judge's admission in evidence of a state-published table of
automobile stopping dlstances on the basis of judicial notice, though
the court itself had referred to the same table in an earlier case in a
“rhetorical and 1lustrative” way in determining that the defendant
could not have stopped her car in time to avold striking a child who
suddenly appeareda in the highway and that a nonsult was properly
grarted. Ennis v. Dupree, 262 N.C. 224, 138 S8.E.2d 702 (1964). See
alao Brown v. IIale, 263 N.C. 176, 139 S.E.2d 210 (1964); Clayton v.
Rimmer, 262 N.C. 302, 136 8.}.2a 562 (1964). Tt is apparent that this
use of non-evidence facta in evaluating the adjudicative facts of the
case Is not an epprop-iate subject for a formalized judicial notice
treatment.

In view of these considerations, the regulation of judicial notice of
facts by the present rule extends only to adjudicative facts.

What, then, are “edjudicative” facts? Davis refers to them as those
“which relate to the parties,” or more fully:

“When a court or an agency finds facts concerning the immediate
partles—who did what, wkere, when, how, and with what motive or

intent—the court or agency is performing an adjudicative function,
and the facts are conveniently called adjudicative facts, .

18
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“Btated in other terms, the adjudicative facts are thoze to which
the law is applied in the process of adjudication. They are the facts
that normally go to the jury in a jury case. They relate to the par-
ties, thelr activities, their properties, their businesges.” 2 Adminis-
trative Law Treatise 858,

Subdlvision (b). With respect to judicial notlce of adjudicative
facts, the tradition has been one of caution in requiring that the matter
bs beyond reasonable controversy. This tradition of clrcumspection
appears to be soundly bused, and no reason to depart from it Is appar-
ent. As Profegsor Davis says:

“The reason we use trial-type procedure, I think, 18 that we make
the practical judgment, on the basis of experlence, that taking evi-
dence, subject to cross-examination and rebuttal, 18 the best way to
resolve controversies involving disputes of adjudicative facts, that is,
facts pertaining to the parties. The reason we require a determina-
tion on the record 18 that we think fair procedure in resolving dis-
putes of adjudicative facts calls for giving each party a chance to
meet in the appropriate fashion the facts that come to the tribunal’s
attentlon, and the appropriate fashion for meeting disputed adjudica-
tive facts includes rebuttal evidence, cross-examination, usually con-
frontation, and argument (either written or oral or both). The key
to a fair trial I3 opportunity to use the appropriate weapons (rebut-
tal evidence, cross-examination, and argument) to meet adverse mate-
rials that come to the tribumai’s attention.” A System of Judiclal
Notice Based on Fairness and Convenlence, in Perspectives of Law
89, 83 (1984). .
The rule proceeds upon the theory that these considerations call for
dispensing with traditional methods of proof only in clear c.ses.
Compare Professor Davis’ conclusion that judicial notice should be a
matter of convenlence, subject to requirements of procedural fairness.
Id., 94.

This rule is consistent with Uniform Rule 9(1) and (2) which limit
Judicial notice of facts to those “so universally known that they can-
not reasonably be the subject of dispute,” those “so generally known
or of such common notoriety within the territorial jurisdiction of the
court that they cannot reasonably be the subject of dispute,” and
those “‘capable of immediate and accurate determination by resort to
easlly accessible sources of indisputable accuracy.” The traditional
textbook treatment has included these general categories (matters of
common knowledge, facts capable of verification), McCormick §8 324,
325, and then has passed on into detailed treatment of such specific
topice as facts releting to the personnel and records of the court, I'd. §
827, and other governmentai facts, i€. § 328. The California drafts-
men, with a background of detatled statutory regulation of judicial
notice, followed a somewhat similer pattern. California Evidence
Code §¢ 451, 452. The Uniform Rules, however, were drafted on the
theory that these particclar matters are {ncluded within the general
categories and need no specific mention. This approach is followed
in the present rule.

The phrase “propositions of generalized knowledge,” found in Uni-
form Rule 9(1) and (2) is not included in the present rule. It was, it
is believed, originally included in Model C-de Rules 801 and 802 pri-
marily In order to afford some minimum recognition to the right of
the judge in his “legislative” capacity (not acting as the trier of fact)
to take judiclal notice of very lmited categories of generalized
knowledge. The limitations thus imposcd have beer discarded herein
as undesirable, nworkable, and contrary to existing practice. What
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ia left, then, to be considered, is the status of a “proposition of gen-
eralized knowledge” as an “adjucicative” fact to be noticed judicially
and communicated by the judge to the jury. Thus viewed, it g con-
sldered to be lacking practical significance. While judgea use judl-
clal notice of “propositions of generalized knowledge” in a variety of
situations: determining the valldity and meaning of statutes, formu-
lating common law rules, dectding whsther evidence should be admit-
ted, assessing the sufficlency and effect of evidence, all are essential-
I7 nonadjudicative in nature. When judicial notice is seen as a sig-
nificant vehicle for progress in the law, these are the areas involved,
particularly in developing flelds of sclentific knowledge. See Me-
Cormiek T12. It is not belleved that judges now instruct jurles as to
“propositions of generalized knowledge" derlved from encyclopedias or
other sources, or that they are likely 'to do 80, or, indeed, that it is
desirable that they do so. There is a vast difference between ruling
on the basis of judiclal notice that radar evidence of speed is admis-
sible and explaining to the jury its principles and degree of accuracy,
or between using a tabile of stopping distances of automobiles at vari-
ous speeds In a judicial evaluation of testimony and telling the jury
its precise application in the cage. For cases raising doubt as to the
propriety of the use of medical texts by lay triers of fact in passing
on disability claims in administrative proceedings, see Sayers v.
Gardner, 380 F.2d 940 (6th Cir. 1087); Ross v. Gardner, 365 ¥.2d 554
(6th Cir. 1966); Sosna v. Celebrezze, 234 F.Supp. 289 (E.D.Pa.1864);
Glendenning v. Ribicotf, 213 F.Supp. 301 (W.D.Mo0.1962).

Subdivisions (c¢) and (d). Under subdivision (c) the judge has a dis-
cretionary authority to take judicial notice, regardless of whether he
is s0 requested by a pariy. The taking of judicial notice I8 mandato-
ry, under subdivision (d), only when & party requests it and the nee-
essary information is supplied. This scheme ls believed to reflect
existing practice, It is simple and workable. It avoids troublesome
distinctions in the muny situations in which the process of taking
Jjudicial notice s not recognized as suchi.

Compare Uniform Itule 0 making judicial notice cf facts universal-
ly known mandatory without request, and making judicial notice of
facts generally known in the jurisdiction or capable of determination
by resort to accurate sources discretionary In the absence of request
but mandatory if request 15 made and the information furnished.
Rut see Uniform Lule 10(3), which directs the judge to decline to

+ tuke judicial notice if arailable information fajls to convince him
that the matter fnlls clearly within Uniform Rule 9 or is insufficient
to enable him to notice i1 Jjudicially. Substantially the same ap-
proach is found in (alifornia Evidence Code §8 4514353 and in New
Jersey Evidence Rule Y. In contrast, the present rule treats alike all
adjudicative facts which are subject to judicial notice.

Subdivislon (e). Ra-ic considerations of procedural fairness de-
mand an opportumity te b heard on the propriety of taking judicial
notice and the teanr of the matter noticed The rule requires the
granting of that opportunity upon request No formal scheme of giv-
ing :.ntice §s provided. An adversely affected party may learn in ad-
vance that judicial notice is in contemplation, either by virtue of
being served with a copy of a request by another party under subdi-
vislon (d) that judicial notice be taken, or through an advance indica-
tion by the judge. “)r he may have no advance notice at all. The
likellhood of the la‘ter is enhanced by the frequent failure to recog-
nize judicial notice ns such. And in the ahsence of advance notice, a
request made after the fuct eould not in falraness be considered un-
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timely. See the provision for hearing en timely request in the Ad-
ministrative Procedure Act, 5 U.S.C. § 658(e). See also Revised Mod-
el State Administrative Procedure Act (1961), 9C U.I.A. § 10(4)
{Bupp.1967).

Subdlviston (). In accord with the usual view, judiclal notice may
be taken at any stage of the proceedings, whether in the trial court
or on appeal. Uniform Rule 12; California Evidence Code § 459;
Kansae Rules of Evidence § 60-412; New Jersey Evidence Rule 12;
McCormlck § 330, p. 712.

Subdivisten (g). Much of the controversy about judicial notice has
centered upon the question whether evidence should be admitted in
disproof of facts of which judicial notice is takea.

The writers have been divided. Favoring admissibility are Thayer,
Preliminary Treatise on Evidence 308 (1898); 9§ Wigmore § 2567;
Davis, A System of Judicial Notice Based on Falrness and Conve-
nience, in Perspectives of Law, 69, 76-77 (1964). Opposing admissibil-
ity are Keefte, Landis and Shaad, Sense and Nonsense about Judicial
Notice, 2 Stan.L.Rev. 6684, 668 (1950); McNaughton, Judicial Notice—
Excerpts Relating to the Morgan-Wigmore Controversy, 14 Vand.L.
Rev. 779 (1961); Morgan, Judlcial Notice, 57 Harv.l..Rev. 269, 279
(1944); McCormick 710-711. The Model Code and the Uniform Rules
are predicated upon indisputability of judicially noticed facts.

The proponents of admitting evidence in disproof have concentrated
largely upsn legislative facts. Since the present rule deals only with
judicial notice of adjudicative facts, arguments directed to legislative
Tacts lose their relevancy.

within its relatively narrow area of adjudicative facts, the rule
contemplates there is to be no evidence before the jury in disproof.
The judge instruets the jury to take judicially noticed facts as estab-
lished. This positicn is justified by the undesirable effects of the np-
posite rule In limiting the rebutting party, theugh not his opponent,
to admissible evidence, in defeating the reasons for judicial notice,
acd in affecting the substantive Iaw to an extent and in ways largely
unforesecable. Ample protection and flexibility are afforded by the
broad provision for opporturity to be heard on request, set forth in
subdivision (e).

Authority upon the propriety of taking judicial notice against an
accused in a criminal case with respect to mattera other than venue
is relatively meager. Proceeding upon the theory that the right of
jury trial does not extend to matters which are beyond reasonsble
dispute, the rule does not distinguish between criminal and civil cas-
es  Teople v. Maves, 113 Cal. 618, 45 P. 880 (1896): Ross v. United
States, 374 F.2d 67 (8th Cir. 1067). Cf. State v. Main, 94 R.L 33R,
180 A.2d 814 (1962); State v. Lawrence, 120 Utah 323, 234 P.2d 600
(1951,

Nots on Judlcial Notlce of Law

By rules effective July 1, 1968, the method of invoking the law of
a foreign country is covered clsewhere. Rule 44.1 of the Federal
Rules of Civil Procedure; Rule 26.1 of the Federal Rules of Criminal
Procedure. These two new admirably designed rules are founded
upcn the assumption that the manncr in which law is fed into the
judleial process is never a proper concern of the rules of evidence
but ruther of the rules of procedure. The Advisory Committee on
Evidence, believing that this assumption is entirely correct, proposes
no evidence rule with respect to judicial notice of law, and suggests
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that those matters of law which, in addition to foreign-country law,
have traditlonally been treated &s requiring pleading and proof and
more recently as the subject of jndlclal notice be left to the Rules of
Ci7il and Criminal Procedure.

ARTICLE IH. PRESUMPTIONS
Buie 301.
PRESUMFPTIONS IN GENERAL

In all cases not otherwise provided for by Act of Congress or
by these rules a presumption imposes on the party against
whom it is directed the burden of proving that the nonexistence
of the presumed fact is more probable than its existence.

Advisory Commlitee’'s Note

This rule governs presumptions generally. See Rule 302 for pre-
sumptions controlled by etate law and Rule 303 for those against an
accused in a criminal case.

Presumptions governed by this rule are given the effect of placing
upon the opposing party the burden of establishing the nonexistence
of the presumed fact, once the party invoking the presumption estab-
lishes the basic facts giving rise to it. The seme considerations of
falrsess, policy, and probability which dictate the allocation of the
burden of the varlous elements of a case as between the prima facie
case of a plaintiff and affirmative defenses also underlie the creation
of presumptions. These considerations are not satlsfled by giving a
leaser effect to presumptions. Morgan and Maguire, Looking Back-
ward and Forward at Evidence, 50 Harv.L.Rev. 809, 913 (1837); Mor-
gan, Instructing the Jury upon Presumptions and Burden of Proof,
47 Harv.L.Rev. 59, 82 (1933): Cleary, Presuming and Pleading: An
Essay on Juristie Immaturity, 12 Stan.L.Rev. & (1959).

The 3c-called “bursting bubble” theory, under which a presumption
vanishes upen the introduction of evidence which would support a
finding of the nonexistence of the presumed fact, even though not be-
leved, is rejected as according presumptions too “slight and evanes-
cent” an effect. Morgan and Maguire, supra. at p. 913.

In the opinior of the Advisory Committee, no constitutional {nfir-
mity attends this view of presumptions. In Mobile, J. & K. C. R. Co.
v. Turnipseed, 219 U.8. 35, 31 8.Ct. 138, 65 L.Ed. 78 (1910), the Court
upheld a MIssissippl statute which provided that in actions agalnst
raliroads proof of injury inflicted by the running of trains should be
prima facle evidence of negligence by the rallroad. The injury in the
cage had resvited from a derailment. The opinlon made the points
(1) that the only effect of the statute was to impose on the railroad
the duty of producing some evidence to the contrary, (2) that an in-
ference may te Bupplled by faw if there is a rational connection be-
tween the fact proved and the fact presumed, as long as the opposite
party is not precluded from presenting his evidence to the contrary,
and {(3) that considerations of public poliey arising from the charac-
ter of the business justified the application In question. Nineteen
years later, In Western & Atlantic R. Co. v. Henderson, 279 U.8. 639,
49 B.Ct. 445, 78 L.Ed. 884 (1928), the Court overturned a Georgia stat-
ute making railroads liable for demasges done by trains, unless the
railroad made it appear that reusonable care had been used, the pre-
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sumption being against the railroad. The declaration alleged the
death of plaintiff's husband from a grade crossing collision, due to
specified acts of ncgligence by defendant. The jury were instructed
that proof of the injury raised a presumption of negligence; the bur-
den shifted to the railroad to prove ordinary care; and unless it did
s0, they should find for plaintiff. The instruction was held erro-
neous in an opinion stating (1) that there was no rational connection
between the mere fact of collision and negligence on the part of any-
one, and (2) that the statute was different from that in Turnipseed
in imposing a burden upon the railroad. The reader is left in a state
of some confusion, Is the difference between a derailment and a
grade crossing collision of no significance? Would the Turnipseed
presumption have been bad if it had imposed a burden of persuasion
on defendant, although that would in nowise have impaired jits “ra-
tional connection”? If Henderson forbids imposing a burden of per-
suasion on defendants, what happens to affirmative defenses?

Two factors serve to explain Henderson., The first was that it
was common ground that negligence was indispensable to liability.
Plaintiff thought so, drafted her complaint accordingly, and relied
upon the presumption. But how in logic could the same presumption
establish her alternative grounds of negligence that the engincer was
80 blind he could not see decedent's truck and that he failed to stop
after he saw it? Second, take away the basic assumption of no lia-
hility without fault, as Turnipseed Intimated might be done (*“consid-
erations of publhic policy arising out of the character of the busi-
ness”), and the structure of the decision in Henderson fails. No
question of logic would have arisen if the statute had simply said: a
prima facie case of liability i8 made by proof of injury by a train;
lack of negligence is an affirmative defers<n, to be pleaded and proved
as other affirmative defenses. The problem would be one of econom-
ic due proress only. While it seems likely that the Supreme Court of
16929 would have voted that due process was denied, that result today
would be unlikely. See, for example, the shift in the direction of ab-
solute liability in the consumer cases. Prosser, The Assauit upon the
Citadel (Strict Liability to the Comsumer), 89 Yale L.J. 1099 (1960).

Any doubt as to the constitutional permissibility of a presumption
imposing a burden of persuasion of the nonexistence of the presumed
fact in civil cases is laid at rest by Dick v. New York Life Ins. Co.,
359 U.S. 437, 79 S.Ct. 921, 3 L.Ed.2d 935 (1959). The Court unhesitat-
ingly applied the North Dakota rule that the presumption against su-
icide imposed on defendant the burden of proving that the death of
insured, under an accidental death clause, was due to snuicide.

“Proof of coverage and of death by gunshot wound shifts the bur-
den to the insurer to establish that the death of the insured was due
to his suicide.” 359 U.S. at 443, 79 S.Ct. at 9235.

“In a case like this one, North Dakota presumes that death was
accidental and places on the insurer the burden of proving that death
resulted from suicide.” Id. at 446, 79 S.Ct. at 927.

The rational connection requirement survives in criminal cases, Tot
v. United States, 319 U.8. 463, 63 S Ct. 1241, 87 L.Ed. 1519 (1943), be-
cause the Court has been unwilling to extend into that area the
greater-includes-the-lesser theory of Ferry v. Ramsey, 277 U.S. 88, 48
S.Ct. 443, 72 L.Ed. 798 (1928). In that case the Court sustained a
Kansas statute under which bank directors were personally liable for
deposits made with their assent and with knowledg. of insolvency,
and the fact of insolvency was prima facie evidencc of assent and
knowledge of insolvency, Mr. Justice Ilolmes pointe out that the
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state leglslature could have made the directors personally liable to
depositors In cvery case. Since the statute imposed a less stringent
liability, “the thing to be eonsidered is the result reached, not the
possibly inartificial or clumsy way of reaching it.” 7d. at 94, 48 S.
Ct. at 444, Mr. Qustice Sutherland dissented: though the state could
have created an absolute llability, it did not purport to do so: a ra-
tional connection was necessary, but lacking, between the liability
created and the prima facle evidence of it; the result might be dif-
ferent if the basis of the presumption were being open for business,

The Sutherland view has prevailed in eriminal cases by virtue of
the higher standard of notice there required. The fiction that every-
one is presumed to know the law is applied to the substantive law of
crimes as an alternative to complete unenforceability. But the need
does not extend to criminal evidence and procedure, and the fiction
does not encompass them. “Rational conncetion” is not fictional or
artificial, and so it is reasonable to suppose that Gainey should have
known that his presence at the site of an illicit still could conviet
him of being connected with (carrying on) the bu<iness, United States
v. Gainey, 380 U.S. 83, 85 S.Ct. 754, 13 L.Ed.2d 658 (1963), hut not
that Romano should have known that his presence at a stitl could
conviet him of possessing it, United States v. Romano, 382 U.8, 136,
&6 8.Ct. 279, 15 L.IXd.2d 210 (1965).

In his dissent in Gainey, Mr. Justice Black put it more artistically:

“It might be argued, although the Court does not so argue or hold,
that Congress if it wished could make presence at a stilt a crime in
itself, and so Congress should be free to create crimes which are
called ‘posscssion’ and ‘earrying on an illegal distillery business’ but
which are defined in such a way that unexplained presence is suffi-
cient and indisputable evidence in all cases to support conviction for
those offenses. See Ferry v. Ramsey, 277 U.S. 88, 48 S.Ct. 443, 72 L.
Ed. 796. Assuming for the sake of argument that Congress could
make unexplained presence a criminal act, and ignoring also the re-
fusal of this Court in other cases to uphold a statutory presumption
on such a theory, see Heiner v. Donnan, 285 U.S. 312, 52 8.Ct. 338, 76
L.Ed. 772, there is no indication here that Congress intended to adopt
such a misleading method of draftsmanship, nor in my judgment
could the statutory provisions if so construed escape condemnaution
for vagueness, under the principles applied in Lanzetta v. New Jer-
sey, 308 U.8. 451, 59 S.Ct. 618, 83 L.Ed. 888, and many other cases.”
380 U.S. at R4, n 12, 85 S.Ct. at 766.

And the majority opinion in Romano agreed with him:

“It may be, of course, that Congress has the power to make pres-
ence at an illegal still a punishable crime, but we find no clear indi-
cation that it intended to so exercise this power, The crime remains
possession, not presence, and with all due deference to the judgment
of Congress, the former may not constitutionally be inferred from the
latter.” 382 U 8. at 144, 86 S.Ct. at 284,

The rule does not <pell out the procedural aspects of its applica-
fion. - Questions as to when the evidence warrants submission of a
presumption and what instructions are proper under viarylng states
of fact are believed to present no particular difficultics,
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Rule 302.

APPLICABILITY OF STATE LAW IN
CIVIL CASES

In civil actions, the effect of a presumption respecting a fact
which is an element of a claim or defense as to which state law
supplies the rule of decision is determined in accordance with
state law.

Advlsory Commlttes's Note

A series of Supreme Court decisions in diversity cases leaves no
doubt of the relevance of Erle Railroad Co. v. Tompkins, 304 U.S. 64,
a8 8.Ct. 817, 82 L.Ed. 1188 (1938), to questions of burden of proof.
The.e deeisions are Cities Service Oil Co. v. Dunlap, 308 U.S. 208, 60
S.Ct. 201, 84 L.Ed. 196 (1939), Palmer v. Hoffman, 318 U.S. 109, 63 S.
Ct. 477, 87 L.Ed. 645 (1943), and Dick v. New York Life Ins. Co., 330
U.S. 437, 79 8.Ct. 921, 3 L.Ed.2d 935 (1959). They involved burden of
proof, respectively, as to status as bona fide purchaser, contributory
negligence, and nonaccidental death (suicide) of an insured. In each
instance the state rule was held to be applicable. It does not sollow,
however, that all presumptions in diversity cases are governed by
state law. In each case cited, the burden of proof question had to do
with a substantive element of the claim or defense. Application of
the state law is called for only when the presumption operates upon
such an element. Accordingly the rule does not apply state law when
the presumnption operates upon a lesser aspect of the case, i. e, “tacti-
cal” presumptions.

The situations in which the state law is applied have been tagged
for convenience in the preceding discussion as “diversity cases.”” The
desighation is not a completely accurate one since Frie applies to any
claim or issuc having its source in state law, regardless of the basis
of federal jurisdiction, and does not apply to a federal claim or issue,
cven though jurisdiction is based on diversity. Vestal, Erie R. R. v.
Tompkins: A I’rojection, 48 Iowa L.Rev. 248, 257 (1963); Ilart and
Wechsler, The Federal Courts and the Federal System, 697 (1953);
1A Moore, Federal Practice 1 0.305 [3] (2d ed. 1965); Wright, Feder-
al Courts, 217-218 (1963). Hence the rule employs, as appropriately
descriptive, the phrase “as to which state law supplies the rule of de-
cision.” See A.L.L. Study of the Division of Jurisdiction Between
State and Federal Courts, § 2344(¢), p. 40, P.F.D. No. 1 (19635).

Except as other-
wise provided
by Act of
Congress,

Rule 303.

PRESUMPTIONS IN CRIMINAL CASES

(a) Scope. ! ;ﬁ criminal cases, presumptions against an ac-
cused, recognized at common law or created by statute, includ-
ing statutory provisions that certain facts are prima facie evi-

dence of other facts or of guilt, are governed by this rum@/ Deleted
( otherwise provided by Act of Cengresg:

(b) Submission to Jury. The judge is not authorized to di-
rect the jury to find a presumed fact against the accused.
When the presumed fact establishes guilt or is an element of the

25



Rule 303 prorosep RULES OF EVIDENOE

offense or negatives a defense, the judge may submit the ques-
tion of gulilt or of the existence of the presumed fact to the jury,
if, but only if, a reasonable juror on the evidence as a whole, in-
cluding the evidence of the basic facts, could find guilt or the
presumed fact beyond a reasonable doubt. When the presumed
fact has a lesser effect, its existence may be submitted to the
jury if the basic facts are supported by substantial evidence, or
are otherwise established, unless the evidence as a whole nega-
tives the existence of the presumed fact.

(c) Instructing the Jury. Whenever the existence of a pre-
sumed fact against the accused is submitted to the jury, the
judge shall give an instruction that the law declares that the
jury may regard the basic facts as sufficient evidence of :he pre-
sumed fact but does not require it to do so. In addition, if the
presumed fact establishes guilt or is an element of the offense cr
negatives a defense, the judge shall instruct the jury that its ex-
istence must, on all the evidence. be proved bevond a reasonable
doubt.

Advisory Committee's Note

Subdivision (a). Tt.~ rule is hased largels upon AT T Noab] Pe-
Pas Code 81125 1o D a1 and Unifted States v Guonay 4o 10N
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PROPOSED RULES oF EVIDENCE Rule 303

Differences between the permissible operation of precumptions
against the accused in criminal cases and In other situat.ons jrevent
the formulation of a comprehensive definition of the term ' pres:omp-
tion,” and none is attempted. Nor do these rulegs purport o dea:
with problems of the validity of presumptions except inscfar eXey
may be found reflected in the formulation of permiss.tis 7rwn-3.7s

The presumption of innocence is outs.Je the scope ! e -5 and
unaffected by it.

Subdivisions (b) and (¢). Tt is axiomatic that a verd.ct cannot be
directed against the accused in a criminal case, & Wigmore § L3405 p.
312, with the corollary that the judge is without autherity to direct
the jury to find against the accused as to any element of the crime,
A LT Model Penal Code § 112(1) PO D (10682). Although arguably
the judge could direct the jury to find against the accus:d as to &
lesser fact, the tradition 1« against it, and this rule makes no use of
presumptions to remose any matters from final determination by the
jury.

The only distinetinn m le amone presumptions under this rule is
with respect to the mea~ure «f proof required in order to justify sub-
mission to the jury. 1f the effect of the presumption is to establish
guilt or an element of the cr.me or to negative a defense, the mea-
sure of proof is the one widels arcepted by the Courts of Appeals as
the standard for measuring the s :ffictency of the evidence in passing
on motions for directed verdict (now judgment of acquittal): an ac-
quittal should be directed when reasonable jursmen must have a rea-
sonable doubt. Curley v. United States, 81 U.R.App.D.C. 389, 160 F.
2d 229 (1947), cert. denfed 331 U S 837, 87 &.Ct. 1511, 01 L.Ed. 1830;
United States v. Honeycutt, 311 F 2d 660 {4th Cir, 1962); Stephens v.
United States, 354 F.2d 999 (5th Cir 1965); Lambert v. United
States, 261 F.2d 799 (5th Cir. 1958); United States v. Leggctt, 202 F.
2d 423 (6th Cir. 1961); Cape v. United States, 283 F.2d 430 (9th Cir.
1960); Cartwright v. United States, 335 F.2d 919 (10th Cir. 1864).
Cf. United States v. Gonzales Castro, 228 F.2d 807 (2d Cir. 1956):
United States v. Masiel's, 235 F.2d 279 (2d Cir. 19.6), cert. denied
Stickel v. United States, 352 U..S. 882, 77 S.Ct. 100, 1 I.Ed.2d 79;
United States v, Feinberg, 140 F.2d 592 (2d Cir. 1944), But c¢f. Unit-
ed States v. Arcuri, 282 F.Supp. 347 (E.D.N.Y.1968), aff’'d. 405 F.2d
691, cert. denied 395 U.S. 013; United States v. Melillo, 275 F.Supp.
314 (E.D.N.Y.1068). If the presumption operates upon a lesser aspect
of the case than the issue of guilt itself or an element of the crime
or negativing a defense, the required measure of proof is the less
«tringent one of substantial evidence, consistently with the attitude
usually taken with respect to partienlar items of evidence, 9 Wig-
more § 2407, p. 324,

The treatment of presumptions in the rule is consistent with Unit-
ed States v. Gainey, 3580 U.S. 63, &5 S.Ct. 734, 13 L.1Xd 2d 658 (19635),
where the matter was considered in depth. After sus.aining the va-
lidity of the provicion of 26 U.S.C. § 3601(b) (2) that presence at the
site is sufficient to convict of the offense of carrying on the business
of distiller withonut givirg hond, unless the presence is explained to
the <atisfaction of the jury, the Court turned to procedural consider-
ations and reached several conclusions. The power of the judge to
withdraw a case from the jury for insufficiency of evidence is left
unimpaired; he may submit the ease on the basis of presence alone,
but he is not required to do 0. Nor is he preciuded from rendering
judgment notwith<tanding the verdict, It is proper to tell the jury
about the “statutory inference,” if they are told it is not conclusive.
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The jury may still acquit, even if it finds defendant present and his
presence is unexplained. {Compare the mandatory charaeter of the
instruction condemned in Bollenbach v. United States, 326 U.S. 607,
66 8.Ct. 402, 80 L.Ed. 330 (1945).] To avoid any implication that the
statutory language relative to explanation be taken as directing at-
tention to failure of the accused to testify, the better practice, said
the Court, would be to instruct the jury that they may draw the in-
ference unless the evidence provides a satisfactory explanation of de-
fendant’s presence, omitting any explicit reference to the statute.

The Final Report of the National Commission on Reform
of Federal Criminal Laws § 103(4) and (5) (1971) contains
a careful formulation of the consequences of a statutory
presumption with an alternative formulation set forth in
the Comment tnereto, and also of the effect of a prima facie
case, In the criminal code there proposed, the terms
"presumption" and "prima facie case'" are used with precision
and with referencg to these meanings. In the federal criminal
law as it stands today, these terms are not used with precision,
Moreover, commor law presumptions continue. Hence it is be-
lieved that the rule here proposed is better adapted to the
present situation until such time as the Ccngress enacts
legislation covering the subject, which the rule takes into
account. If the subject of common law presumptions is not
covered by legislation, the need for the rule in that regard

will continue,
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ARTICLE 1V. RELEVANCY AND ITS LIMITS
Rule 401.
DEFINITION OF “RELEVANT EVIDENCE”

“Relevant evidence” means evidence having any tendency to
make the existence of any fact that is of consequence to the de-
termination of the action more probable or less probable than it
would be without the evidence.

Advisory Committee's Note

Problems of relevancy call for an answer to the question whether
an item of evidence, when tested by the processes of legal reasoning,
possesses sufficient probative value to justify receiving it in evi-
dence, Thus, assessment of the probative value of evidence that a
person purchased a revolver shortly prior to a fatal shooting with
which he is charged is a matter of analysis and reasoning.

The variety of relevancy problems is coextensive with the ingenui-
ty of counsel in using circumstantial evidence as a means of proof.
An enormous number of cases fall in no set pattern, and this rule is
designed as a guide for handling them. On the other hand, some sit-
uations recur with sufficient frequency to create patterns susceptible
of treatment by specific rules. Rule 404 and those following it are
of that variety; they also serve as illustrations of the application of
the present rule as limited by the cxclusionary principles of Rule
403.

Passing mention should he made of so-called “conditional” relevan-
cy. Aorgan, Basic Problems of Evidence 4546 (1962). In this situa-
tion, probative value depends not only upon satisfying the basic re-
quirement of rclevancy as deseribed above but also upon the exist-
ence of some matter of fact. IFor example, if evidence of a spoken
statement is relied upon to prove notice, probative value is lacking
unless the person sought to be charged heard the statement. The
problem is one of fact, and the only rules needed are for the purpose
of determining the respeetive functions of judge and jury. Sce Rules
104(b) and 901. The discussion which follows in the present note is
concerned with relevancy generally, not with any particular problem
of conditional relevancy.

Relevancy is not an inhcerent characteristic of any item of evidence
but exists only as a relation between an item of evidence and a mat-
ter properly provable in the case. Does the item of evidence tend to
prove the matter sought to be proved? Whether the relationship ex-
ists depends upon principles evolved by experienice or science, applied
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logieally to the situation at hand. James, Relevancy, Probability and
the Law, 20 Calif.L.Rev. 689, 696, n. 15 (1941), in Selecled Writings
on Evidence and Trial 610, 815, n. 15 (Fryer ed. 1957). The rule
summarizes this relationship as a “tendency to make the existence”
of the fact to be proved “more probable or less probable.” Compare
Uniform Rule 1(2) which states the crux of relevaney as “a tendency
in reason,” thus perhaps emphasizing unduly the logical process and
ignoring the need to draw upon experience or science to validate the
general prineiple upon which relevancy in a particular situation de-
pends,

The standard of probability under the rule is “more .
probable than it would be without the evidence.” Any more stringent
requirement is unworkable and unrealistic. As MeCormick § 152, p.
317, says, “A brick is not a wall,” or, a-~ Falknor, Extrinsic Policies
Affecting Admissibility, 10 Rutgers L.Rev. 574, 576 (1956), quotes Pro-
fessor McBRaine; . . . [Ilt is not to be supposed that every
witness can make a home run.” Dealing with probability in the lan-
guage of the rule has the added virtue of avoiding confusion between
questions of admissibility and questions of the sufficiency of the evi-
dence.

The rule uses the phrase “fact that is of consequence to the deter-
mination of the sction” to describe the kind of fact to which proof
may properly be directed. The language is that of California Evi-
dence Code § 210; it has the advantage of avoiding the loosely used
and ambiguous word “material,” Tentative Recommendation and a
Study Relating to the Uuiform Rulcs of Evidence (Art. 1. General
Provisions), Cu1.Law Revision Comm'n. Rep., Ree. & Studies, 10-11
(1964). The fact to be proved may be ultimate, intermediate, or evi-
dentiary; it matters not, so long as it is of consequence in the deter-
mination of the action. Cf. Uniform Rule 1(2) which requires that
the evidence relate to a “material” fact.

The fact to which the eviderce is direoted need not be in dispute.
While situations will arise which eall for the exclusion of evidence
offered to prove a point conceded by the opponent, the ruling should
be made on the basis of such considerations as waste of time and un-
due prejudice (see Rule 403), rather than under any gencral require-
ment that evidence is admissible only if directed to matters In dis-
pute. Evidence which is essentially background in nature can scare-
1y be said to involve disputed matter, yet it is universally offered
and admitted as an aid to understanding. Charts. photographs, views
of real estate, murder weapons, and many other items of evidence
fall In this category. A rule limiting admissibility to evidence di-
rected to a controversial point would invite the exclusion of this
helpful evidence, or at least the raising of endless questions over its
admission. Cf. California Evidence Code § 210, defining relevant evi-
dence in terms of tendency to prove a disputed fact.,

Rule 402.

RELEVANT EVIDENCE GENERALLY ADMISSIBLE; the Constitution of
IRRELEVANT EVIDENCE INADMISSIBLE the United States by
1

All relevant evidence is admissible, except as otherwise pro- Act of Congress, by
these rules, by other rules adopted by the Supreme / these rules, or by

Court, by Act of Congress, or by the Constitution of the United other rules adopted
States. f Evidence which is not relevant is not admissible. by the Supreme Court.
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Advisory Committee’s Note

The provislons that all relevant evidence i{s admissible, with cer-
tain exceptions, and that evidence which I8 not relevant {s not admis-
sible are “a presupposition Involved in the very conception of a ra-
tional system of evidence.” Thayer, Preliminary Treatise on Evi-
dence 2681 (18¢8). They constitute the foundation upon which the
structure of admission and exclusion rests. For similar provisions
gsee Californie Evidence Code 8§ 350, 351. Provisions that all rele-
vant evidence is admissible are found in Uniform Rule 7(f); Kansas
Code of Civil Procedure § 80—407(f): and New Jersey Evidence Rule
7(f}; but the exclusion of evidence which is not relevant is left to
implication.

Not all relevant evidence is admissible. The exclusion of relevant
evidence occurs in a varlety of situations and may be called for by
these rules, by the Rtules of Civil and Criminal Procedure, by Bank-
ruptey Rules, by Act of Congress, or by constitutional considerations.

Succeeding rules in the present article, in response to tte demands
©of particular policies, require the execlusion of evidence despite its
relevancy. In addition, Article V recognizes a number of priviieges;
Article VI imposes limitations upon witnesses and the manner of
dealing with them; Article VII specifies requirements with respect
to opinions and expert testimony: Article VIII exeludes hearsay not
falling within ap exception; Article IX spells out the handling of
authentication and identitication; and Article X restricts the manner
of proving the contents of writings and recordings.

The Rules of Civil and Criminal Procedure in some instances re-
quire the exclusion of relevant evidence. For example, Rules 30(b)
and 32(a) 3y of the Rulcs of Cisi] Procadure, by imposing require-
ments of notice and usavailat.lity of the deponent, place limits on
the use of relevant Jeposity ne »imolarly, Rule 15 of the Rules of
Criminal Procedire restricts tie use of depositions in criminal cases,
even though relevant  And the effective enforcement of the com-
mand, originaily <tatutory and new fo.nd in Rule ofa) of the Rules
of Criminal Trocediire, that an arrested person be taken without un-
necessary delay before a commissioner or other similar officer i3 held
to require the exclusion of statements elicited during detention in vi-
olation thereof  Mallery v United States, 354 U.S. 449, 77 S.Ct. 1356,
TLEdZd 1179 (1957 1R U.S C § 3501,

While eongressional enactments in the field of evidence have gener-
ally tended to expand admissibility beyond the scope of the common
law rules, m some particular situations they have restricted the ad-
missibidity of relovant evidence. Monst of this legislation has consist-
ed of the formuluation of a privilege or of a prohibition against dis-
closure. & TS0 § 1202(F), recorids of refusal of visas or permits to
enter Umited States confidential, subject to diserction of Secretary of
State to make available to court upon certification of need; 10 U.S,
Co 8§ 3603, replacoment certificate of honorable discharge from Army
not admi~<ible in evidener: 10 U R C, § 5693, same as to Air Foree:
11 U.R €L 2500 1100 testimony given by bankrupt on his examina-
tion not admiswible in eriminal proesedings aguainst him, except that
given in heaving upon ohjection to discharge: 11 U.S.C. § 205(n), rail-
road reorganization petition, if di~m<sed, not admis<ible in evidence ;
1T USC & 0 st of ereditors filed with municipal composition
plan not an wdinssvon 1A U S C 8 9, econsus information confiden-
tal retuned copres of roports provileced : 47 T8 C. § 605, intercep-
tion and divnlrence of wire or Ladio communications prohibited un-

30




PROPOSED RULES oF EVIDENCE Rule 403

lesy authorized by sender. These statutory provisions would remain
undisturbed by the rules.

The rule recognizes but inakes no attempt to spell out the constitu-
tional considerations which imposce basic limitations upon the admis-
sibility of relevant evidence. Fxamples are evidence obtained by un-
lawful search and seizure, Weeks v. United States, 232 U.S. 263, 34
8.Ct. 341, 58 L.Ed. 852 (1914); Katz v. United States, 380 U.S. 347, 88
S.Ct. 507, 19 L..d.2d 5.6 (1967 incriminating statement elicited
from an accused in violaticn of right to ccunsel, Massiah v. United
States, 377 U.8. 201, 84 8.Ct. 1100 12 L.IEd.2d 246 (1964).

Rule 403.

EXCLUSION OF RELEVANT EVIDENCE ON GROUNDS OF
PREJUDICE, CONFUSION, OR WASTE OF TIME

(a) Exclusion Mandatory, Although relevant, evidence is not
admissible if its probative value is substantially outweighed by
the danger of unfair prejudice, of confusion of the issues, or of
misleading the jury.

(b) Exclusion Discretionary, Although relevant, evidence
may be excluded if its probative value is substantially out-
weighed by considerations of undue delay, waste of time, or
needless presentation of cumulative evidence.

Deleted

Although relevant, evidence may be ex-
cluded if its probative value is substan-
tially outweighed by the danger o% unfair
prejudice, confusion of the issues, or
misleading the jury, or by considerations
of undue delay, waste of time, or needless

presentation of cumulative evidence.

Advisory Committee's Note

The ca<e law recognizes that certain cireumstances call for the ex-
clusion of evidence which is of unquestioned releyance. These cir-
cumstances entail ricks which ranee all the way from inducing deci-
sion on a purely emotional basig, at one extreme, to nothing more
harmful than merely wasting time, at the othoer extreme., Situations
in this area cr1l for bulanrmng the probative value of and need for
the evidence against the harm likely to result from its admission.
Sleugh, Relevaney Unraveled, 5 Kan L Rev. 1, 12-15 (195Gy; Traut-
man, Logical or Lezal Relevaney—A Conflict in Theory, 5 Vand.L.
Rev. 385, 392 (1952); MeCormick § 152, pp. 319-321. The rules which
follow in this Article are conerete applications evolved for particular
situations. IHowever, they refleet the policies underlying the present

“rule, whieh is de<igned as o guide for the trandling of situations for
which no <pecifie rules have been formulated
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Exclusion for risk of unfair prejudlee, confusion of issues, mislead-
Ing the jury, or waste of time, all find ample support in the authori-

ties. [ Tt is apparent, however, that waste of time entails no serious
1k

elihood of a miscarriage of justice and hence should be sccorded a
different t catment. Consequently, subdivision (a) of the rule makes
exciusion merdatory when probative value is substantially out-
welghed by risks of undue prejudice, confusion of issues, or mislead-
ing the jury, while subdivision (b} merely authorizes the judge to ex-
clude when probative value is outweighed by considerations of undue
delay, waste of time, or needless presentation of cumulative evidence,
but does not require him to do so.

— Deleted

“Unfair prejudice” within this context means an undue tendency to
suggest decision on an improper basis, commonly, though not neces-
sarii* an chotional one,
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The rule does not enumerate surprise as a ground for exclusicn, in
this respect following Wigmore's view of the common law. € Wig-
more § 1849. Cf. McCormick § 152, p. 320, n. 20, listing unfair sur-
prise as a ground for exclusion but stating that it is usually “coupled
with the danger of prejudice and confusion of issues.” While Uni-
form Rule 45 incorporates surprise as a ground and is followed in
Kansas Code of Civil Procedure § 680-445, surprige is not included in
California Evidence Code § 352 or New Jersey Rule 4, though "
the latter otherwise substantially embody Uniform Rule 45. While it
can scarcely be doubted that claims of unfair surprise may still be
justified despite procedural requirements of notice and instrumentali-
ties of discovery, the granting of a continuance is a more appropriate
remedy than exclusion of the cvidence, Tentative Recommendation
and a Study Relating to the Uniform Rules of Evidence (Art. VI. Ex-
trinsic Policies Affecting Admissibility), Cal.Law Revision Comm'n,
Rep, Ree. & Studies, 612 (1964). Moreover, the impact of a rule ex-
cluding evidence on the ground of surprise would be difficult to esti-
mate.

In reaching a decision whether to exclude on grounds of unfair
prejudice, consideration should be given to the probable effectiveness
or lack of cfrectiveness of a limiting instruction See Rule 108 and
Advisory Committee’s Note thereunder. The availability of othes
means of proof may also be an appropriate factor.

Rule 404.

CHARACTER EVIDENCE NOT ADMISSIBLE TO YROVE
CONDUCT; FEXCEPTIONS; OTHER CRIMES

(a) Character Evidence Generally. Xvidence of a person's
character or a trait of his character is not admissible for the
purpose of proving that he acted in conformity therewith on a
particular occasion, except:

(1) Character of Accused. Evidence of a pertinent trait of
his character offered by an accused, or by the prosecution to re-
but the same;

(2) Character of Victim. Evidence of .a pertinent trait of

character of the victim of the crime offered by an accused, or by
the prosecution to rebut the same;

This subdivision
does not exclude
the evidence when
offered

~

(3) Character of Witness. Evidence of the character of a
witness, as provided in Rules 607, 608, and 609.

(b) Other Crimes, Wrongs, or Acts. Evidence of other
crimes, wrongs, or acts is not admissible to prove the character
of a person in order to show that he acted in conformity there-

with.( It may, however, be admissible) for other purposes, such as
proof of motive, opportunity, intent, preparation, plan, knowl-
edge, identity, or absence of mistake or accident.

Advisory Commiitee's Note

Subdivision (a). This sub.li*sion deals with the basic question
whether eliaracte r evidence should be admitted. Once the admis<ibili-
ty of character evidence in soine form is established under this rule,
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reference must then be made to Rule 405, which follows, In order to
determine the appropriate method of proof. If the character i3 that
of a witness, see Rules 608 and 610 for methods of proot.

Character questions arise In two fundamentally different ways. (1)
Character may itself be an elemnent of a crime, claim, or defense. A
situation of this kind Js commonly referred to as “character in issue.”
lllustrations are: the chastity of the vietim under a statute speci-
fying her chastity as an element of the crime of seduction, or the
competency of the driver in an action for negligently entrusting a mo-
tor vehicle to an incompetent driver. No problem of the general rele-
vancy of character evidence is involved, and the present rule there-
fore has no provision on the subject. ZhLe only question relates to al-
lowable methods of proof, as to which see Rule 405, immediately fol-
lowing. (2) Character evidence is susceptible of being used for the
purpose of suggesting an inference that the person acted on the ocea-
sion in question consistently with his character. This use of charac-
ter is often described as “circumstantial”” Tllustrations are: evi-
dence of a violent disposition to prove that the person was the ag-
gressor in an affray, or evidence of honesty In disproof of a charge
of theft. This circumstantial use of character evidence raises ques-
tions of relevancy as well as questions of allowable methods of proof.

In most jurisdictions today, the circumstantial use of character is
rejected but with important exceptions: (1) an accused may introduce
pertirent evidence of good character (oftep misleadingly desecribed as
“putting his character in issue”), in which event tke prosecntion may
rebut with ~vidence of bad character; (2) an-accused may introduce
pertinent evidence of the character of the victim, as in support of a
claim of self-defense to a charge of homicide or consent in a case of

—
introduce similar
evidence in re-
buttal of the
character evidence,
or, in a homiride

rape, and the prosecution muy(rebuﬂ; and (3) the character of a wit-
ness may be gone into as bearing on his credibility. McCormick $3
155-161. This pattern is incorporated in the rule. While its basis
lles more in history and experience than in logic, an underlying justi-
fication can fairly be found in terms of the relative presence and ab-
sence of prejudice in the various situations. Falknor, Extrinsic Poli-
cles Affecting Admissibility, 10 Rutgers L.Rev. 574, 584 {1936); Mec-
Cormick § 157. In anytevent, the criminal rule is so deeply imbedded
In our jurisprudence as to assume almost constitutional proportions
and to override doubts of the basic relevancy of the evidence.

The limitation to pertinent traits of character, rather than charaec-
ter gener-lly, in paragraphs (1) and (2) is in accordance with the pre-
vailing view. McCormick § 158, p. 334. A similar provision in Rule
608, to which reference is made in paragraph (3), limits character
evidence respecting witnesses to the trait of truthfulness or untruth-
fulness.

The argument is made that circumstantial use of character ought
to be allowed in civil cases to the same extent as in eriminal cases, i.
e. evidence of good (nonprejudicial) character would be admissible in
.the first instance, subject to rebuttal hy evidence of bad character.
Falknor, Extrinsic Policies Affecting Admissibility. 10 Rutgers 1. Rev.
574, 581-583 (1956); Tentative Recommendation and a Study Relating
to the Uniform Rules of Evidence (Art. VI. Extrinsic Policies Affect-
ing Admissibility), Cal. Law Revision Comm’n, Rep., Rec. & Studies,
657-658 (1964). Uniform Rule 47 goes farther, in that it assumecs
that character evidence in general satisfies the conditions of relevan-
cy, except as provided in Uniform Rule 48 The difficulty with ex-
panding the use of character evidence in civil cases is set forth by
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the California Law Revision Commlisslon in its ultimate rejection of
Uniform Rule 47, d., 615:

“Character evidence is of slight probative value and may be very
prejudicial. It tends to distraet the trier of fact from the main ques-
tion of what actually happened on the partlcular oceasion. It subtly
permits the trier of fact to reward the good man and to punish the
bad mar because of their respective characters despite what the evi-
dence in the case shows actually happened.”

Much of the force of the position of those favoring greater use of
character evidence in civil cases is dissipated by their support of
Uniform Rule 48 which excludes the evidence in negligence cases,
where it could be expected to achieve its maximum usefulness.
Morcover, expanding ca. copts of “character,” which seem of necessity
to extend into such areas as psychiatric evaluation and psychologieal
testing, coupled with expanded admissibility, would open up such vis-
tas of mental examinations as caused the Court concern in Schlagen-
hauf v. Holder, 379 U.S. 104, 87 S.Ct. 234, 13 L.Ed.2d 132 (1964). It
is believed that those espousing change have not met the burden of
persuasion.

Subdivision (b) deals with a specialized but important application
o! the general rule oxcluding circumstantial use of character evi-
dence. Consistently with that rule, evidence of other crimes, wrongs,
or acts is nat admissible to prove character as a basis for suggesting
the inference that conduct on a particular occasion was in conformi-
¥ with it. Iowever, the evidence may be offered for another pur-
rowe, such as proof of motive, opportunity, and so on, which does not
fall within the prohibition. In this situation the rule provides that
the evidence may be admissible, No mechanical solution i~ offered.
The determination must be mede whether the danger of undue preju-
dice outwerghs the probative value of the evidenee, in view of the
availability of other means of proof and other factors appropriate for
mahmg decisions of this kind under Rule 403(a). Slough and Knight-
Iy, Gther Vices, Other Crimes, 41 Iowa L Rev 395 (1058).

Rule 4035.
METHODS OF PROVING CHARACTER

(a) Reputation or Opinion. In all cases in which evidence of
character or a trait of character of a person is admissible, proof
may be made by testimony as to reputation or by testimony in
the form of an opinion. On cross-examination, inquiry is allow-
able into reles ant specific instances of conduct.

(b) Specific Instances of Conduct. In cases in which charac-
ter or a trait of character of a person is an essential element of
a charge. claim. or defense, proof may alsc be made of specific
instances ¢ £ his conduct,

Advisoty Committee's Note

The v 308 e’y wth Al wwable metholds of proving ¢Ycraccor,
nrtow kot odhsss ity of elaractir evidinor, Which s [T RTINS
R le 404

G the Yro me) l=oof rrav,ng cLeracter rrovided Yy othe rule,
€ L s b e L stenov s Of eanidlnt La the NGBl CCOVILRGLE At
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the same time it possesses the greatest capacity to arouse prejudice,
to ccufuse, to surprise, and to consume time. Consequently the rule
confines the use of evidence of this kind to cases in which character
is, in the strict sense, in Issue and bence deserving of a searching in-
quiry. When character is used circumstantially and hence occvpies a
lesser status in the case, proof may be only by reputation and opin-
fon. These latter methods are also avaliable when character is in is-
sue.  This treatment is. with respect to specifie instances of conduct
and reputation, comventional contemporary common law doctrine.
McCormick § 153.

In recognizing opinion as a meaas of proving character, the rule
departs from usual contemperary practice in favor of that of an ear-
lier day.  See ¥ Wigmaore § 1086, polnting out that the earlier prac-
tice permtted opinion and arguing strongly for evidence based on
personal knowledge and belief as contrasted with “the secondhand, ir-
responsible product of multiplied guesses and gossip which we term
‘reputation’.” It scems likely that the persistence of reputation evi-
dence 1= due to its largely being opinion in disguise. Traditionally
character has been rogarded primarily in moral overtones of good
and bad: chaste, peaceable, truthful, honest. Nevertheless, on ocea-
gion nonmaral considerations crop up, as in the case of the incompe-
tent driver, and this seems bound to happen increasingly. If charac-
ter i< defined as the kind of persen one is, then account must be tak-
en of var-'ng ways of arriving at the estimate. These may range
from t'i¢ opinion of the employer who has found the man honest to
the opinion of the psychiatrist based upon examination and testing.
No effective dividing line exists hetween character and mental capac-
ity and the latter traditionally has been provable by opiuion,

According to the great majority of cases, on cross-examination in-
quiry is allowable as to whether the reputation witness has heard of
particular instances of conduet pertinent to the trait in question,
Michelson v. United States, 335 U 8. 468, 60 S.Ct. 213, 93 L. Ed. 168
1048y, Annot, 17 AT R2d 1258 The theory is that, since the repu-
tation witress relates what he has heard, the inquiry tends to shed
helit on the accuracy of lus hearing and reforting,  Accordingly, the
opinton witness would be asked whether he knew, as well as whetlior
he Lad heard  The faet =, of coure, that thoese distinctions are of
shight of any practieal sanficance, and the sccond sentenee of subdi-
18ion (uy climinate~ them < a factor in formulating questions,  This
recognition of the propriety of inquiring into specific instances of
cenduct dew v not eircumscribe inquiry otherwise into the buses of
opinien ard repanation testimany,

(o9}
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The express allowance of inquiry into
specific instances of conduct on cross-
examination in subdivision (a) and the
express allowance of it as part of a
case in chief when character is actu-
ally in issue in subdivision (k) con-
template that testimony of specific
instances is not generally permissible
on the direct examination of an
ordinary opinion witness to character.
Similarly as to witnesses to the
character of witnesses under Rule
608 (b). Opinion testimony on direct
in these situations ought in general
to cosrespond to reputation testimony
as now given, i.e., be confined to the
nature and extent of observation and
acquaintance upon which the opinion
is based. See Rule 701.

Rule 406.
HABIT; ROUTINE PRACTICE

(a) Admissibility. Evidence of the habit of a person or of
the routine practice of an organization, whether corroborated or
not and regardless of the presence of eyewitnesses, is relevant to
prove that the conduct of the person or organization on a partic-
ular occasion was in conformity with the habit or routine prac-
tice. ’

(b) Mecthod of Proof. Habit or routine practice may be
proved by testimony in the form cof an opinion or by specific in-
35
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Rule 406 prorosep RULES OF EVIDENGE

stances of conduct sufficient in numter to warrant a finding
that the habit existed or that the practice was routine.

Advlsory Committee's Note

Subdivision (a). An oft-quoted paragraph, McCormick § 162, p. 340,
describes habit in terms effectively contrasting it with character:

“Character and habit are close akin. Character is a generalized
description of one’s disposition, or of one's disposition in respect to a
general trait, such as honesty, temperance, or peacefulness. ‘Habit,’
in modern usage, both lay and psychological, is more specific. It de-
scribes one’s regular response to a repeated specific situation. If we
speak of characw:i for care, we think of the person’s tendency to act
prudently in all the varying situations of life, In business, family
life, in handling automobiies and Ir walking across the street. A
habit, on the other hand, is the person's regular practice of meeting
a particular kind of situatior with a specific type of conduct, such as
the habit of going down a particular stairway two stairs at a time,
or of glving the hand-signal for a left turn, or of alighting from rail-
way cars while they are moving. The doing of the habitual acts may
become semi-automatic.”

Equivalent behavior on the part of a group is designated “routine
practice of an organization” in the rule.

Agreement is general that habit evidence is highly persuasive as
nroof of conduct on a particular oceasion. Again quoting McCormick
§ 162, p. 341:

“Character may be thought of as the sum of one's habits though
doubtless it is more than this. But unquestionably the uniformity of
one's response to habit is far greater than the consistency with
which one’s conduct conforms to character or disposition. Even
though character comes in only exceptionally as evidence of an act,
surely any sensible man in investigating whether X did a p.rticular
act would be greatly helped in his inquiry by evidence as to whether
he was in the habit of doing it.”

Wlen disagreement has appeared, its focus has heen upon the ques-
tion what constitutes habit, and the reason for this is readily appar-
ent. The extent to which instances must be multiplied and consisten-
cy of behavior maintained in order to rise to the status of habit inev-
itably gives rise to differences of opinion. Lewan, Rationale of
Habit Fvidence, 16 Syracuse L.Rev. 39, 49 (1964). While adequacy of
sampling and uniformity of response are key factors, precise stand-
ards for measuring their sufficiency for evidence purposes cannot be
formulated.

The rule is consistent with prevailinz views. Much evidence is cx-
cluled simply because of failure to achieve the status of habit.
Thus, evidence of intemperate “habits™ is gencrally excluded when of-
fered as proof of drunkenness in accident cases, Annot., 46 A.L.R.2d
103, and evidence of other assaults is inadmissible to prove the in-
stant cne in a eivil assault action, Annot., 66 A.L.R.2d 806. In Levin
v. United States, 119 U.S.App.D.C. 156, 338 F.2d 263 (1964), testimony
ag to the religious “habits” of the accused, offered as tending to
prove that he was at home observing the Sabbath rather than out ob-
taining money through larceny by trick, was held properl; excluded:

“It seems apparent to us that an individual's religious practices
would not he the type of activities which would lend themselves to
the characterization of ‘invariable regularity.’ {1 Wigmore 520.] Cer-
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PROPOSED RULES OF EVIDENCE Rule 408

tainly the sery volitional basis of the activity raises serlous ques-
ting ae to it invarieble nature, and hence its probative vulue ™ /d.
at 272

These rullngs are not inconslstent with the trend towards admit-
ting evidence of basiness transactions between one of the parties and
a third person as tending to prove that he made the same bargain or
proposal in the litigated situation. Slough, Relevancy Unraveled, 6
Kan L Rev 35%41 {1957 Nor are they inconsistent with such casea
a8 Whittemore v. Lockheed Alreraft Corp, b3 Cal.App.2d 737, 15! P.
2d 870 (1ud4), upholding the admission of evidence that plaintiff’s in-
testate had on four other occasicns flown planes from defendant's
factory for delivery to his employer airline, offered to prove that he
was ptloting rather than a guest an a piane which crashed and killed
all on board while en route for delivery.

A cons<iderable body of authority hasg required that evidence of the
routine practice of an organization be corroborated as a condition
precedent to its admis<ion in evidence. Slough, Relevaney Unraveled,
O Kan L. Rev 404, 440 (1957). This requirement is specifically reject-
ed by the rule un the ground that it relates to the sufficiency of the
extdence rather than admissibility. A similar pocition is taken in
New Jersey Rule 49. The ru - also rejects the requirement of the
ahisence of eyewitnesses, sometimes encountered with respect to ad-
mitting habit evidence to prove freedom from contributory negligence
i wrongful death cases  For comment eritical of the requirements
see Frank, J. in Cereste v New York, N. II. & H. R. Co.,, 231 F.2d 50
(2d Cir 1956), cert. denied 351 U.S. 951, 76 S.Ct. 848, 100 I1.Ed. 1475,
10 Vand. L.Rev. 447 (1057 McCormick § 162, p. 342. The omission
of the requirement from the California Evidence Code is said to huve
¢ffected its ehmination, Comment, Cal.Ev Code § 1105.

Subdivision (b). Permissible methods of proving habit or routine
conduct include vpinion and specific instances sufficient in number to
warrant a finding that the habit or routine practice in fact existed.
Opinion evidence must be “rationally based on the perception of the
witness” and helpfual, under the provisions of Rule 701. Proof by
specific instances may be controlled by the overriding provisions of
Rule 403 for exclusion on grounds of prejudice, confusion, misleading
the jury, or waste of time. Thus the fllustrations following A I..1.
Model Code of Evidence Rule 307 suggest the possibility of admitting
testimony by W that on numerous occasions he had been with X
when X crossed a railroad track and that on each occasion X had
first stopped and looked in hoth directions, but discretion to exclude
offers of 10 witnese <, each testifying to a different occasion.

Rimllar provisions for proof by opinion or specific instances are
found in Uniform Rule 50 and Kansas Code of Civil Procedure § 60—
450. New Jersey Rule 50 provides for proof by specific instances but
is silent as to opinion. The California Evidence Code is silent as to
methods of proving habit, presumably proceeding on the theory that
any method is relevant and all relevant evidence ic admissible unless
otherwise provided. Tentative Recommendation and a Study Relat-
ing to the Uniform Rules of Lvidence (Art. VI, Extrinsic Policies
Affoecting Admissibility), Rep, Ree. & Study, Cal. Law Rev, Comm'n,
120 (1964,
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Rule 407.
SUBSEQUENT REMEDIAL MEASURES

When, after an event, measures are taken which, if taken pre-
viously, would have made the event less likely to occur, evidence
of the subsequent measures is not admissible to prove negligence
or culpable conduct in connection with the event. This rule does
not require the exclusion of evidence of subsequent measures
when offered for another yurpose, such as proving ownership,
control, or feasibility of precautionary measures, if controverted,
or impeachment,

Advisory Committee's Note

The rulc incorporates conventional doctrine which excludes evi-
dence of subsequent remedial measures as proof of an admission of
fault. The rule rests on two grounds. (1) The conduct is not in
fact an admission, since the conduct is cqually consistent with injury
by mere accident or through contributory negligence. Or, as Baron
RBramwell put it, the rule rejects the notion that “because the world
gets wiser as it gets older, therefore it was foolish before.” Hart v.
Lancashire & Yorkshire Ry. <o, 21 L.T.R. N.S. 261, 263 (1869). TUn-
der a liberal theory of rela-acy this ground alone would not support
excluslon as the inference ‘s ..ill a possible one. (2) The other, and
more impressive, ground for exclusion rests on a social policy of en-
couraging people to take, or at least not discouraging them' from tak-
ing, steps in furtherance of added safety. The courts have applied
this principle to exclude evidence of subsequent repairs, installation
of safety devices, changes in company rules, and discharge of em-
ployces, and the langunge of the present rule is broad enough to en-
compass all of them. See Falknor, Extrinsic Policles Affecting Ad-
missibility, 10 Rutgers L.Rev. 574, 590 (1956).

The second sentence of the rule directs attention to the limitations
of the rule. Exclusion is called for only when the evidence of subse-
quent remedial measures is of%red as proof of negligence or culpable
conduct. In effect it rejects the suggested inference that fault is ad-
mitted. Other purposes are, however, allowable, including ownership
or control, existence of duty, and feasibility of precautionary mea-
sures, if controverted, and impeachment. 2 Wigmore § 283; Annot.,
64 A.LLR.2d 1296. Two recent federal cases are illustrative. Boeing
Airplane Co. v. Brown, 291 F.2d 310 (Sth Cir. 1961), an action against
an airplane manufacturer for using an allegedly defectively designed
alternator shaft which caused a plane crash, upheld the admission of
evidence of subsequent design modification for the purpose of show-
ing that design changes and safeguards were feasible. And Powers
v. J. B. Michael & Co., 329 F.2d 674 (8th Cir. 19684), an action against
a road contractor for negligent failure to put out warning signs, sus-
tained the admisslon of evidence that defendant subsequently put out
signs to show that the portion of the road in question was under de-
fendant's control. The requirement that the other purpose be contro-
verted calls for automatic exclusion unless a genuine issue be present
and allows the opposing party to lay the groundwork for cxclusion
by making an admission. Otherwise the factors of undue prejudice,
confusion of {ssues, misleading the jury, and waste of time remain
for consideration under Rule 403.
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PROPOSED RULES OF EVIDENOE Rule 408

For comparable rules, see Uniform Rule 51; California Evidence
Code § 1151; Kansas Code of Civil Procedure § 60—451; New Jersey
Evidence Rule 51,

Rule 408,
COMPROMISE AND OFFERS TO COMPROMISE

Evidence of (1) furnishing or offering or promising to fur-
nish, or (2) accepting or offering or promising to accept, a valu-
able consideration in compromising or attempting to compro-
mise a claim which was disputed as to either validity or amount,
is not admissible to prove liability for or invalidity of the claim
or its amount. Evidence of conduct or statements made in com-
promise negotiations is likewise not admissible. This rule does
not require exclusion when the evidence is offered for another
purpose, such as proving bias or prejudice of a witness, negativ-
ing a contention of undue delay, or proving an effort to obstruct
a crirnjnal investigation or prosecution.

Advisory Committes's Note

As a matter of general agreement, evidence of an offer to compro-
mise a claim is not recelvable in evidence as an admission of, as the
case may be, the validity or invalidity of the claim. As with evi-
dence of subsequent remedial measures, dealt with in Rule 407 exclu-
sion may be based on two grounds. (1) The evidence is irrelevant,
since the offer may be motivated by a desire for peace rather than
from any concession of weakness of position. The validity of this
position will vary as the amount of the offer varies in relation to the
size of the claim and may also be influenced by other circumstances.
(2) A more consistently impressive ground is promotion of the public
policy favoring the compromise and settlement of disputes, Mec-
Cormick §8§ 76, 251. While the rule is ordinarily phrased in terms of
offers of compromise, it is apparent that a similar attitude must be
taken with respect to completed compromises when offered against a
party thereto. This latter situation will not, of course, ordinarily oc-
cur except when a party to the present litigation has compromised
with a third person.

The same policy underlies the provision of Rule 68 of the Federal
Rules of Civil Procedure that evidence of an unaccepted offer of
judgment is not admissible except in a proceeding to determine costs.

The practical value of the common law rule has been greatly di-
minished by its inapplicability to admissions of fact, even though
made in the course of compromise negotiations, unless hypothetical,
stated to be "without prejudice,” or so connected with the offer as to
be inseparable from it. MeCormick § 251, pp. 540-541. An inevitable
effect is to inhibit freedom of communication with respect to compro-
mise, even among lawyers, Another effect is the generation of con-
troversy over whether a given statement falls within or without the
protected area. These considerations account for the expansion of
the rule herewith to include evidence of conduct or statements made
in compromise negotiations, as well as the offer or completed compro-
mise itself. For similar provisions see California Evidence Code §8
1152, 1154.
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The policy coasiderations which underlie the rule do not come into
play when the effort is to induce a creditor to settle an admlittedly
due amount for a lesser sum. McCormick § 251, p. 540. Hence the
rule requires that the clailm be disputed as to either validity or
amount,

The final sentence of the rule serves to point out some limitations
upon its applicability. Since the rule excludes only when the purpose
is proving the validity or invalidity of the claim or its amount, an
offer for another purpose is not within the rule. ‘The illustrative sit-
uations mentioned in the rule .are supported by the authorities., As
to proving bias or prejudice of a witness, see Annot., 161 A.L.R, 395,
contra, Fenberg v. Rosenthal, 348 TiLApp. 510, 109 N.E.2d 402 (1952),
and negativing a contention of lack of due diligence in presenting a
claim, 4 Wigmore § 1061. An effort to “buy off” the prcsecution or a
vrosecuting witness in a criminal case is not within the policy of the
rule of exclusion. McCormick § 251, p. 542,

For other rules of similar import, see Uniform Rules 52 and 53;
Calhfornia Evidence Code §§ 1152, 1154; Kansas Code of Civil Proce-
dure §§ 60152, 60—153; New Jersey Evidence Rules 52 and 53.

Rule 409.
PAYMENT OF MEDICAL AND SIMILAR EXPENSES

Evidence of furnishing or offering or promising to pay medi-
cal, hospital, or similar expenses occasioned by an injury is not
admissible to prove liability for the injury. '

Advisory Commlttee's Note

The considerations vnderlying this rule parallel those underlying
Rules 407 and 408, which deal respectively with subsequent remedial
measures and offers of compromise. As stated in Annot., 20 A.L.R.2d
201, 293:

“[Glenerally, evidence of payment of medical, hospital, or similar
~xpenses of an injured party by the opposing party, is not admissible,
the reason often given being that sucl. payment or offer is usually
made from humane impul<es and not from an admission of liability,
and that to hold otherwise would tend to discourage assistance to the
injured person.”

Contrary to Rule 408, dealing with offers of compromise, the
present rule does not extend to conduct or statements not a part of
the aect of furnishing or offering or promising to pay. This differ-
ence in treatment arises from fundamental differences in nature.
Communication is es<ential if compromises are to be offected, and
conseqnuently broad protection of statements is needed. This is not so
in eazes of payments or offers or promi<es to pay medienl expenses,
where Tactnad statements may bhe expected to be incidental in nature

For rales on the same <ubject, but phrased in terms of “humanitar-
mn mouves,” see Uniform Rule 52, California Evidence Code § 1152
Kansas Code of Civil Procedure § 60-152; New Jersey Lvidence Rule

-0
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Rule 419.

QFFERTOPLEADGUHHT}NOLOCONTENDERE;
“HTHDRA“QIPLEA.OE(HHLTY

Evidence of a plea of guilty, later withdrawn, or a plea of nolo
contendere, or of an offer to plead guilty or nolo contendere to

the crime charged or any other crime,fis not admissible in an
clvil or criminal proceedin vidence or statéments made in

or of statements
made in connec-
tion with any of
the foregoing
pPleas or offers,

against the person
who made the plea
or offer.

connection with any of the foregoing pleas or offers is not ad- )
missible, S Deleted .

Advlsory Commlttee’'s Noto

Withdrawn pleas of gullty were held inadmissible in federal prose-
cutlons in Kercheval v. United States, 274 U.S. 220, 47 S.Ct. 582, 71
L.Ed. 1008 (1927). The Court pointed out that to admit the with-
drawn plea would effectively set at naught the allowance of with-
drawal and place the accused In a dilemma utterly inconsistent with
the declsion to award him a trial. The New York Court of Appeals,
in People v. Spitalerl, 9 N.Y.24 168, 212 N.Y.8.2d 53, 173 N.E.2d 35
(1961), reexamined and overturned its earlier decisions which had al-
lowed admission. In addition to the reasons set forth in Kercheval,
which was quoted at length, the court pointed out that the effect of
admitting the plea was to compel defendant to take the stand by way
of explanaticn and to open the way for the prosecution to call the
lawyer who had represented him at the time of entering the plea.
State court decisions for and against admissibility are coliected in
Annot., 86 A.L.R.2d 326.

Pleas of nolo contendere are recognized by Rule 11 of the Rules of
Criminal Procedure, although the law of numerous States is to the
contrary. The present rule gives effect to the principal traditional
characteristic of the nolo plea, 1. e, avoiding the admission of guilt
which is inherent in pleas of guilty. This position is consistent with
the construction of Section 5 of the Clayton Act, 15 U.3.C. § 16(a),
recognizing the inconclusive and compromise nature of judgments
based on nolo pleas. General Electric Co., v. City of San Antonio, 334
F.2d 480 (5th Cir. 1964); Commonwealth Edison Co. v. Allis-Chalmers
Mfg. Co., 323 F.24 412 (7th Cir. 1963), cert. denied 376 U.S. 939, 84 S.
Ct. 794, 11 L.Ed.2d 658; Armco Steel Corp. v. North Dakota, 376 F.
2d 206 (8th Cir. 1967); City of Burbank v. General Electric Co., 329
F.2d 825 (9th Cir. 1964). See also state court decisions in Annot., 18
A LR.2d 1287, 1314.

Exclusion of offers to plead guilty or nolo has as its purpose the

promotion of disposition of criminal cases by compromise, As point-
ed out in McCormick § 251, p. 543,

“Effective criminal law administration in many localities would

hardly be possible if a large proporiion of the charges were not dis-
posed of by such compromises.”
See also People v. Hamilton, 60 Cal.2d 103, 32 Cal.Rptr. 4, 383 P.2d
412 (1963), discussing legislation designed to achieve this result. As
with compromise offers generally, Rule 408, free communication is
needed, and security against having an offer of compromise or relat-
ed statement admitted in evidence effectively encourages it.

To the same general effect as the present rule is California Evi-
dence Code § 1153. See also the narrower provisions of New Jersey
E«idence Rule 52(2), rendering the offer to plead guilty inadmissible
only in “that eriminal _Droceedlng."/
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Limiting the ex-
clusionary rule to
use against the
accused is consis-
tent with the
purpose of the rule,
since the possi-
bility of use for
Oor against other
persons will not
impair the effec-
tiveness of with-
drawing pleas or
the freedom of
discussion which
the rule is
designed to foster.
See A.B.A. Standards
Relating to Pleas
of Guilty § 2.2
(1968). Ssee also
the narrower provi-
sions of New Jersey
Evidence Rule 52(2)
and the unlimited
exclusion provided
in California
Evidence Code § 1153.
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Rule 411,
LIABILITY INSURANCE

Evidence that a person was or was not insured against liabili-
ty is not admissible upon the issue whether he acted negligently
or ctherwise wrongfully, This rule does not require the exclu-
sion of evidence of insurance against liability when offered for
another purpose, such as proof of agency, ownership, or control,
or bias or prejudice of a witness.

Advlsory Committes's Note

The courts have with substantial unanimity rejected evidence of
lability insurance for the purpose of proving fauit, and absence of
liability insurance as proof of lack of fanlt. At best the ini rence of
fault from the fact of insurance coverage is a tenuous one, as is its
converse. More important, no doubt, has been the feeling that knowl-
edge of the presence or absence of lability insurance would induce
juries to declde cases on improper grounds. McCormick § 168;
Annot., 4 ALR.2d 781. The rule is drafted in broad terms so as to
include contributory negligence or other fault of a plaintlff as well
as fault of a defendant.

The second sentence points out the limits of the rule, using well es-
tablished illustrations. Id.

For similar rules see Uniform Rule 54; California Evidence Code §
1155; Kansas Code of Civil Procedure § 60-454; New Jersey Evi-
dence Rule 54,

ARTICLE V. PRIVILEGES
Rule 501.
PRIVILEGES RECOGNIZED ONLY AS PROVIDED

Except as otherwise required by the Constitution of the Unit-
ed States or provided by Act of Congress, and except as pro-
vided in these rules or in other rules adopted by the Supreme
Court, no person has a privilege to:

(1) Refuse to be a witness; or

(2) Refuse to disclose any matter; or

(3) Refuse to produce any object or writing; or

(4) Prevent another from being a witness or disclosing any
matter or producing any object or writing.

Advisory Committee’s Note

No attempt is made in these rules to incorporate the constitutional
provisions which relate to the admission and exclusion of cvidence,
whether denominated as privileges or not. The grand design of these
provisions does not readily lend itself to codification. The final ref-
erence must be the provisions themselves and the decisions constru-
ing them. Nor is formulating a rule an appropriate means of set-
tling unresolved constitutional questions.
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Bimllarly, privileges created by act of Congress are not within the
scope of these rules. These privileges do not assume the form of
broad principles; they are the product of resolving particular prob-
lems in particular terms. Among them are included such provisions
a8 13 U.8.C. § 9, genetally prohibiting officlal disclosure of census in-
formation and conferring a privileged status on retained copies of
census reports; 42 U.8.C. § 2000e-5(a), making inadmissible in evi-
dence anything said or done during Equal Employment Opportunity
conciliation proceeding; 42 U.8.C. § 2240, making required reports of
incidents by nuclear facility licensees inadmissible in actions for
damages; 45 U.S.C. §§ 33, 41, simllarly as to reports of accidents by
railroads; 49 U.8.C. § 1441(e), declaring C.A.B. accident {nvestigation
reports inadmissible in actions for damages. The rule leaves them
undisturbed.

The reference to other rules adopted by the Supreme Court makes
clear that provisions relating to privilege in those rules will continue
in operation, See, for example, the “work product” immunity against
discovery spelled out under the Rules of Civil Procedure in Hickman
v. Taylor, 329 U.8. 4905, 67 S.Ct. 385, 01 L.Ed. 451 (1947), now forma-
lized in revised Rule 26(b) (3) of the Rules of Civil Procedure, and
the secrecy of grand jury proceedings provided by Criminal Rule
6.

With respect to privileges created by state law, these rules in some
instances grant them greater status than has heretofore been the
case by according them recognition in federal eriminal proceedings,
bankruptcy, and federal question litigation. See Rules 502 and 510.
There is, however, no provision generally adopting state-created privi-
leges.

In federal criminal prosecutions the primacy of federal law as to
both substance and procedure has been undoubted. See, for example,
United States v. Krol, 374 F.2d 776 (Tth Cir. 1967), sustaining the ad-
misgion in a federal prosecution of evidence obtained by electronic
eavesdropping, despite a state statute declaring the use of these de-
vices unlawful and evidence obtained therefrom inadmissible. This
primacy includes matters of privilege. As stated in 4 Barron, Feder-
al Practice and Procedure § 2151, p. 175 (1951):

“The determination of the question whether a matter ig privileged
1s governed by federal decisions angd the state statutes or rules of evi-
dence have no application.”

In Funk v. United States, 290 1.S. 371, 54 S.Ct. 212, 78 L.Ed. 369
(1933), the Court had considered the competency of a wife to testify
for her husband and concluded that, absent congressional action or
direction, the federal courts were to follow the common law as they
saw it “in accordance with present day standards of wisdom and jus-
tice.” And in Wolfle v. United States, 201 U.8. 7, 54 S.Ct. 279, 78 L.
Ed. 617 (1834), the Court said with respect to the standard appropri-
ate in determining a claim of privilege for an alleged confidential
commucleation between spouses in a federal criminal prosecution:

“8o our declsion here, In the absence of Congressional legislation
on the subject, is to be controlled by common law principles, not by
local statute.” Id., 13, 54 S.Ct. at 280,

On the basis of Funk and Wolfle, the Advisory Committee on
Rules of Criminal Procedure formulated Rule 26, which was adopted
by the Court. The pertinent part of the rule provided:

“The . . . privileges of witnesses shall be governed, except
when an act of Congress or these rules otherwlise provide, by the
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principles of the common law a8 they may be interpreted . . .
in the light of reason and experience.”

Ag regards bankruptcy, section 21(a) of the Bankruptey Act pro-
vides for examination of the bankrupt and his spouse concerning the
acts, conduct, or property of the bankrupt. The Act limits examina-
tion of the spouse to business transacted by her or to which she is a
party but provides “That +'» spouse may be so examined, any law of
the United States or of any State to the contrary notwithstanding.”
11 U.S.C. § 44(a). The effect of the quoted language is clearly to
override any conflicting state rule of fncompetency or privilege
against spousal testimony. A fair reading would also indicate an
overriding of any contrary state rule of privileged confidential 8pous-
al communications. Its validity has never been questioned and seems
most unlikely to be. As to other privileges, the suggestion has been
made that state law applies, though with little citation of authority.
2 Moore’s Collier on Bankruptey § 21.13, p. 297 (14th ed. 1961).
This position seems to be contrary to the expression of the Court in
McCarthy v. Arndstein, 266 U.8. 34, 39, 45 S.Ct. 16, 60 L.Ed. 158
(1024), which speaks In the pattern of Rule 26 of the Federal Rules
of Criminal Procedure:

“There is no provision [in the Bankruptey Act] prescribing the
rules by which the examination is to be governed. These are, im-
pliedly, the general rules governing the admissibility of evidence and
the competency and compellability of witnesses.”

With respect to federal question litigation, the supremacy of feder-
al law may be less clear, yet indications that state privileges are in-
applicable preponderate in the circuits. In re Albert Lindley Lee Me-
morial Hospital, 209 F.2d 122 (2d Cir. 1953), cert. denled Cincotta v.
United States, 347 U.8. 960, 74 S.Ct. 709, 98 U.Ed. 1104; Colton v.
United States, 306 F.2d 633 (2d Cir. 1562); Falsone v. United States,
205 F.2d 734 (5th Cir. 1953); Fraser v. United States, 145 F.2d
139 (6th Cir. 1944), cert. denled 324 U.8. 849, 65 S.Ct. 684, 89
L.Ed. 1409; United States v. Brunner 200 F.2d 276 (6th Cir. 1952),
Contra, Baird v. Koerner, 279 F.2d 623 (9th “ir. 1960). Additional
decisions of district courts are collected in Annot., 95 A L.R.2d 320,
336. While a number of the cases arise from administrative income
tax investigations, they nevertheless support the broad proposition of
the inapplicability of state privileges in federal proceedings.

In view of these considerations, it Is apparent that, to the extent
that they accord state privileges standing in federal eriminal cases,
bankruptcy, and federal question cases, the rules go beyond what pre-
viously has been thought necessary or proper.

On the other hand, in diversity cases, or perhaps more accurately
cases in which state law furnishes the rule of decision, the rules
avold giving state privileges the effect which substantial authority
has thought necessary and proper. Regardless of what might once
have been thought to be the command of Erie R. Co. v. Tompkins,
304 U.5. 64, 58 8.Ct. 817, 82 L.Ed. 1188 (1938), as to observance of
state created privileges in diversity cases, Hanna v. Plumer, 380 U.
3. 460, 85 S.Ct. 1136, 14 L.Ed.2d 8 (1963), is believed to locate the
problem in the area of choice rather than necessity, Wright, Proce-
dural Reform: Its Limitations and Its Future, 1 Ga.L.Rev. 563, 572-
573 (1867). Contra, Republic Gear Co. v. Borg-Warner Corp., 381 F.
2d 551, 555, n. 2 (2d Cir. 1967), and sce authorities there cited.
Hence all significant policy factors need to be considered in order
that the choice may be a wise one.
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The arguments advanced Im favor of recognizing state privileges
are: a state privilege is an essential characteristic of a relationship
or status created by state law and thus 15 substantive in the Erie
sense; state policy ought not to be frustrated by the accldent of di-
versity; the allowance or denial of a privilege is so likely to affect
the outcome of litigation as to encourage forum selection on that ba-
sls, not a proper function of diversity jurisdiction. There are per-
suasive answers to these arguments.

(1) As to the question of “substance,” it {s true that a privilege
commonly represents an aspect of a relationship created and defined
by a State. For example, a confidential communications privilege is
often an incident of marriage, However, in ltigation involving the
relationship itself, the privilege i8 not ordinarily one of the issues.
In fact, statutes frequently make the communication privilege Inap-
plicable in cases of divorce. McCormick § 88, p. 177. The same ig
true with respect to the attorney-client privilege when the parties to
the relationship have a falling out. The reality of the matter is that
privilege is called into operatien, not when the relation giving rise to
the privilege is being litigated, but when the litigation involves some-
thing substantively devoid of relation to the privilege. The appear-
ance of privilege in the case is quite by accident, and its effect is to
block off the tribunal from a source of information. Thus its real
impact is on the method of proof in the case, and In comparison any
substantive aspect appears tenuous.

(2) By most standards, criminal prosecutions are attended by more
serious consequences than eclvil litigation, and it must be evident
that the criminal area has the greatest sensitivity where privilege is
concerned. Nevertheless, as previously noted, state privileges tradi-
tionally have given way in federal criminal prosecutions. If a privi-
lege i8 denied in the area of greatest sensitivity, it tends to become
Hllusory as a significant aspect of the relationship out of which it
arises. For example, in a state having by statute an accountant's
privilege, only the most imperceptible added force would pe given the
privilege by putting the accountant in a position to assure his client
that, while he eould not block disclosure in a federal criminal prose-
cution, he eould do so in diversity cases as well as In state court pro-
ceedings. Thus viewed, state interest in privilege appears less sub-
stantial than at first glance might seem to be the case,

Moreover, federal interest 1§ nct lacking, It can scarcely be con-
tended that once diversity is Invoked the federal government no long-
er has a legitimate concern in the quality of judicial administration
conducted under its aegls. The demige of conformity and the adop-
tion of the Federal Rules of Civil Procedure atand as witness to the
contrary.

(8) A large measure of forum shopplng is recognized as legitimate in
the American judicial system. Bubject to the limitations of Jurisdic-
tion and the relatively modest controls imposed by venue provisions
and the doctrine of forum non conveniens, plaintiffs are allowed in
general a free choice of forum. Diversity jurisdiction has as its ba-
sic purpose the giving of a cholce, not only to plaintiffs but, in re-
moval situations, also to defendants. In principle,” the basis of the
choice 18 the supposed need to escape from local prejudice. If the
choice were tightly confined to that basis, then complete conformity
to local procedure as well as substantive law would be required.
This, of course, is not the case, and the cholce may in fact be influ-
enced by a wide range of factors, As Dean Ladd has pointed out, a
litigant may select the federal court “because of the federal procedur-
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al ruleg, the liberal dizcovery provisions, the quality of jurors expect-
ed in the federal court, the respect held for federal judges, the con-
trol of federal judges over a trial, the summation and comment upon
the welght of evidence by the judge, or the authority to grant a new
trial if the judge regards the verdict against the weight of the evi-
dence.” Ladd, Privileges, 1969 Ariz.8t.L.J. 555, 564. Present Rule
43(a) of the Civil Rules specifies a broader range of admissibility in
federal than in state courts and makes no exception for diversity cas-
eg. Note should also be taken that Rule 28(b) (2) of the Rules .of
Civil Procedure, as revised, allows discovery to be had of Habllity in-
surance, without regard to local state law upon the subject.

When attentlon is directed to the practical dimensions of the prob-
lem, they are found not to be great. The privileges affected are few
in number. Most states provide a physician-patient privilege; ihe
proposed rules llmit the privilege to a psychotherapist-patient rela-
tionship. See Advisory Committee's Note to Rule 504. The area of
marital privilege under the proposed rules {8 narrower than in most
states. See Rule 505. Bome states recognize privileges for journal-
ists and accountants; the proposed rules do not.

Physiclan-patient i8 the most widely recognized privilege not found
in the proposed rules. As a practical matter it was largely eliminat-
ed In diversity cases when Rule 35 of the Rules of Clvil Procedure
became effective In 1938, Under that rule, a party physically exam-
ined pursuant to court order, by requesting and obtalning a copy of
the report or by taking the deposition of the examiner, walves any
privilege regarding the testimony of every other person who has ex-
amined him In respect of the same conditlon. While waiver may be
avolded by nelther requesting the report nor taking the examiner's
deposition, the price is one which most litigant-patients are probably
not prepared to pay.

Rule 502.
REQUIRED REPORTS PRIVILEGED BY STATUTE

A yerson, corporation, association, or other organization or
entity, either public or private, making a return or report re-
quired by law to be made has a privilege to refuse to disclose

— and to prevent any other person from disclosing the return or
report, if the law requiring it to be made so provides. A public
officer or agency to whom a return or report is required by law
to be made has a privilege to refuse to disclose the return or re-
port if the law requiring it to be made so provides. No privilege
o CXISts_Under This Tule In actions involving) false statements (08

raud in the return or repory.

50r other failure
to comply with

the law in ques-
tion

Advlsory Committee's Nots

Statutes which require the making of returns or reports sometimes
confer on the reporting party a privilege against disclosure, common-
ly coupled with a prohibition agalnst disclosure by the officer to
whom the report is made. Some of the federal statutes of this kind
are mentioned in the Advisory Committee's Note to Rule 501, supra.
Bee also the Note to Rule 402, supra. A provision against disclosure
may be included in a statute for a variety of reasons, the chief of
which are probably assuring the vahdity of the statute against
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clalms of self-Incrimination, honoring the privilege —gainst self-in-
crimination, and encouraging the furnishing of the required {nforma-

tion by assuring privacy.

These statutes, both state and federal, may generally be assumed reiterates a result

to embody policies of significant dimension. Rule 501 insulates the commonly specified
tederal provislons against disturbance by these rules; the present in federal statutes
rule(accomplishes the same result for state statutes. JIllustrations of and extends its

the kinds of refurns and reports contemplated by the rule appear in :
the caees, In which a reluctance to compel disclosure ig manifested. applicatlon t? ?;ate
In re Reld, 155 F. 933 (E.D.MIch.1906). assessor not compelled to pro- statutes of similar
duce bankrupt’s property tax return lo vlew of statute forbidding dis- character.

closure; In re Valecia Condensed Milk Co. 210 F. 310 (Tth Cir. 1917),
secretary of state tax commissfon not compelled to produce bank-
rupt’s Income tax returns in violatlon of statute; Herman Bros, Pet
Supply, Inc. v. N. L. R. B., 360 F.2d 176 (8th Cir. 1966), subpoena de-
nied for production of reports to state employment security commis-
sion prohibited by statute, in proceeding for back wages. And see
the discussion of motor vehicle accident reports in Krizak v. W, C.
Brooks & Sons, Inc, 320 ¥.2d 37, 42-43 (4th Cir. 1063). Cf. In re
Hines, 69 F.2d 52 (2d Cir. 1934).

Rule 503.
LAWYER-CLIENT PRIVILEGE
(a) Definitions. As used in this rule:

—(1) A “client” is a person, public officer, or corporation, asso-
ciation, or other organization or entity, either public or private,
who is rendered professional legal services by a lawyer, or who
consults a lawyer with a view to obtaining professional legal
services from him.

(2) A “lawyer” is a person authorized, or reasonably believed
by the client to be authorized, to practice law in any state or na-
tion.

(3) A “representative of the client” is one having authority | - Deleted
to obtain professional legal services and to act on advice ren-
dered pursuant thereto, on behalf of the client.

3
4)] A Trepresentative ol the lawyer" is one employéd o as- (3)
sist the lawyer in the rendition of professional legal services. (4)

(5)) A communication is “confidential” if not intended to be
disclosed to third persons other than those to whom disclosure is
in furtherance of the rendition of professional legal services to
the client or those reasonably necessary for the transmission of
the communication.

(b) General Rule of Privilege. A client has a privilege to
refuse to disclose and to prevent any other person from disclos-
ing confidential communications made for the purpose of facili-
tating the rendition of professional legal services to the client,
(1) between himself or his representative and his lawyer or his
lawyer’s representative, or (2) between his lawyer and the law-
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yer’s representative, or (3) by him or his lawyer to a lawyer
representing another in a matter of common interest, or (4) be-
tween representatives of the client or between the client and a
representative of the clienp

; or (5) between |~
lawyers repre-
senting the
client.

(c) Who May Claim the Privilege. The privilege may be
claimed by the client, his guardian or conservator, the ‘personal
representative of a deceased client, or the successor, trustee, or
similar representative of a corporation, association, or other or-
ganizaticn, whether or not in existence. The person who was
the lawyer at the time of the communication may claim the
privilege but only on behalf of the client. His authority to do so
is presumed in the absence of evidence to the contrary.

(d) Exceptions. There is no privilege under this rule:

(1) Furtherance of Crime or Fraud. If the services of the
lawyer were sought or obtained to enable or aid anyone to com-
mit or plan to commit what the client knew or reasonably
should have known to be a crime or fraud: or

(2) Claimants Through Same Deceased Client. As to a com-
munication relevant to an issue between parties who claim
through the same deceased client, regardless of whether the
claims are by testate or intestate succession or by inter vivos
transaction; or

(3) Breach of Duty by Lawyer or Client. As to a communi-
cation relevant to an issue of breach of duty by the lawyer to
his client or by the client to his lawyer; or

(4) Document Attested by Lawyer. As to a communication
relevant to an issue concerning an attested document to which
the lawyer is an attesting witness; or

(5) Joint Clients. As to a communication relevant to a mat-
ter of common interest between two or more clients if the com-
munication was made by any of them to a lawyer retained or
consulted in common, when offered in an action between any of
the clients.

Advlsory Committee’s Note

Subdivislon (a). (1) The definition of “chent” ineludes governmen-
tal bodies, Connecticut Mutual Life Ins. Co. v, Shiclds, 18 F.R.D. 448
(.D.N Y.19533) ;. Teople ex rel. Department of Public Works v. Glen
Arms Ilstate, Ine, 230 Cal.App 2d 811, 41 Cal.Rptr. 303 (1983); Row-
ley v. Ferguson, 48 N.E.2d 243 (Ohlo App.1942): and corporations,
Radiant Burners, Inc. v. American Gus Assn., 320 F.2d 314 (7th Cir.
1'M3).  Contra, Gardner. A Personal Privilege for Communications of
Corporate Clients—Paradox or Publie Policy, 40 U.Det.L.J. 2090, 323,
376 (1963, The defirition also extends the stutus of client to one
consulting a lawyer preliminarily with a view to retaining him, even
thogh aectval cmployment does not result. McCormlek § 92, p. 184
The client need not be Involved in litigation . the rendition of legal
gerviee or advice under any circumstapces suffices. 8 Wigmore §
2294 OeNaughton Rev. 1061y The serviees must be prufessional legal
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gervices; purely buslness or personal matters do uot qualify. Me-
Cormick § 92, p. 184.

The rule contains no definition of
"representative of the client." 1In
the opinion of the Advisory Committee,
the matter is better left to resolu-
tion by decision on a case-by-case
basis. The most restricted position
is the "control group" test, limiting
the category to persons with authority
to seek and act upon legal advice for
the client. GSee, e.g., City of
Philadelphia v. Westinghouse Electric
Corp., 210 F. Supp. 483 (E.D. Pa. 1962),
mandarnwus and prohibition denied sub
nom. General Electric Co. v. Kirk-
patrick, 312 F.2d 742 (34 Cir.), cert. .
denied 372 U.S. 943; Garrison v,
General Motors Corp., 213 F. Supp.

515 (s.D. Cal. 1963); Hogan v. Zletz,
43 F.R.D. 308 (N.D. Okla. 1967),
aff'd sub nom. Natta v. Hogan, 392
F.2d 686 (1l0th Cir. 1968); Day v.
Illinois Power Co., 50 Ill. App. 24
52, 199 N.E.2d 802 (1964). Broader
formulations are found in other deci-
sions. See, €.g., United States v.
United Shoe Machinery Corp., 89 F.
Supp. 357 (D. Mass. 1950); Zenith
Radio Corp. v. Radio Corp. of America,
121 F. Supp. 792 (D. Del. 1954);
Harper & Row Publishers, Inc. v.
Decker, 423 F.2d 487 (7th Cir. 1970),
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aff'd without opinion by equally divided
court 400 U.S. 955 (1971), reh. denied
401 U.S. 980; D, I. Chadbourne, Inc.

v. Superior Court, 60 Cal. 24 723, 36
Cal. Rptr. 468, 388 P.24 700 (1964).

Cf. Rucker v. Wabash R. Co., 418 F.2d
146 (5359). See generally, Simon, The
Attorney-Client Privilege as Applied to
Corporations, 65 Yale L.J. 953, 956-966
(1956); Note, Attorney-(lient Privilege
for Corporate Clients: The Control
Group Test, 84 Harv. L. Rev. 424 (13970).

7th Cir.

The status of employees who are used
in the process of communicating, as _
distis.ished from those who are parties
to tke communication, is treated in
paragraph (4) of subdivision (a) of the
rule.
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{(2) A "lawyer” i a person licensed to practice law in any state or
nation. There I8 no requirement that the Hcensing state or nation
recognize the attorney ~lient privilege, thus avolding excu-sions into
conflict of laws questions. “Lawyer” also Includes a person reason-
ably belleved to be a lawyer. For similar provisions, see California
Evidence Code § 850.

7‘3) “Representative of the cllent” is limited to one who may prop
brly be sald to speak for the client within the spirit and purpose o
the privilege, i. e. one having authority to obtain legal services an

to act on legal advice for the client. Thus a driver for a defendan
[bug company would not be considered a representative, and the statu
of communications between him and the company lawyer would b

lunaffected by the fact of employment. The rule reflects the trend o
recent decislons. City of Philadelphla v. Westinghouse Electrid
Corp., 210 F.Supp 483 (E.D.P2.1962); American Cyanamid Co. v. Her-
cules Powder Co., 211 F.Supp. 85 (D.Del.19682) : Garrison v. General
[Motors Corp., 2i3 F.Supp. 515 (S.D.Cal.1963); Day v. Illinois Powen
Co., 50 IlLApp.2d 52, 199 N.E.2d 802 (1064). Cf. United States v
United Shoe Machinery Corp., 83 F.Supp. 357 (D.Mass.1950); Zenithl
Radio Corp. v. Radio Corp. of America, 121 F.Supp. 792 (D.Del.1854).
For state court decisions giving accident reports by employees the
status of attorney-client communications, see Simon, The Attorney-
Client Privilege as Applied to Corporations, 65 Yale L.J. 953, 960
(1858). The rule does not affect the so-called “work product” immu-
nity against discovery, which does not depend upon the attcrney-cli-
ent privilege. Hickman v, Taylor, 320 U.8. 495, 67 S.Ct. 383, 01 L.
Ed. 451 (1947); Rule 28(b) (3) of the Rules of Civil Procedure, as re-
vised.

The status of employecs who are used in the process of communi-
cating, as distinguished from those who are parties to the communi-

Deleted

\cation, is treated in paragraph (5), infra.

@I‘he definition of “representative of the lawyer” recognizes that

thé lawyer may, in rendering legal services, utilize the services of as-
sistants in addition to those employed In the process of communicat-
ing. Thus the definitlon includes nn expert employed to assist in
rendering iegal advice. United States v. Kovel, 296 F.2d 918 (2d Cir.
1961) (accountant). Cf. Himmelfarb v. United States, 175 F.2d 924
(8th Cir. 1949). It also includes an expert employed to assist in the
planning and conduct of litigation, though not one employed to testi-
fy as a witness. Lalance & Grosjean Mfg. Co. v. Haberman Mfg. Co,
87 F. 563 (8.D.N.Y.1898), and see vevised Civil Rule 26(b) (4). The
definition does not, however, limit “representative of the lawyer” to
experts, Whether his compensation is derivr{ immediately from the
lawyer or the client is not material.

(4)

@The requisite confidentlality of communication is defined in
terms of intent. A communication made in public or meant to be re-
inyed to outsiders or which is divulged by the client to third persons
can scarcely be considered confidential. McCormick § 95. The intent
is inferable from the circumstances, Unless intent to disclose is ap-

Taking or failing
to take precautions

parent, the attorney-client ¢communication is confidential.

Practicallty requires that some disclosure be allowed beyond the
immediate circle of lawyer-client and their representatives without
impairing confidentiality. Ilence the definition allows disclosure to
pereons “to whom diseclosure ig in furtherance of the rendition of pro-
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fessional legal services to the client,” contemplating those In such re-
Iation to the client as “spouse, parent, business associate, or joint
client.” Comment, California Evidence Code § 952,

Disclosure may also be made to persons “reasonably necessary for
the transmission of the communication,” without loss of confi. 1tiali-
ty.

Subdivision (b) sets forth _the privilege, using the previously de-

fined terms: cllent, ln\vyer,@elr regpective representativeg) and con.
fidential communication.

Substantial authority has in the past allowed the eavesdropper to
testify to overheard privileged conversations and has admitted inter-
cepted privileged letters. Today, the evolution of more sophisticated
techniques of eavesdropping and interception calls for abandonment
of this position. The rule accordingly adopts a policy of proteetion
against these kinds of invasion of the privilege.

The privilege extends to communications (1) between client or his
representative and lawyer or his representative, (2) betwecn lawyer

and Iawyer's representative,{and)(3) by client or his lawyer to a law-

, and (5) between
lawyers represent-
ing the client

yer representing another in a matter of comrion interest.{and)(4) be-
tween representatives of the client or the client and a representative

Deleted

¢t the clieny JS*Representative” as used in 0503(b) (4) is as defined in )
503(a) (3). 1 these communications must be specifically for the
purpose of obtaining legal services for the client; otherwise the priv-
ilege does not attach,

The third type of communication occurs in the “joint defense” or
“pooled information” situation, where different lawyers represent
clients who have some interests in common. In Chahoon v. Common-
wealth, 62 Va, 822 (1871), the court said that the various clients
might have retained one attorney to represent all; hence everything
said at a joint conference was privileged, and one of the clients could
prevent another from disclosing what the other had himself said.
The result seeins to be incorrect in overlooking a frequent reason for
retaining differeut attorneys by the various clients, namely actually
< potentially conflicting interests in addition to the common inter-
est which brings them together. The neads of these cases scem bet-
ter to be met by allowing each client a privilege as to his own state-
ments. Thus if all resist disclosure, none will occur. Continental Oil
Co. v. United States, 330 F.2d 347 (9th Cir. 1964). But, if for reasons
of his own, a client wishes to disclose his own statements made at
the joint conference, he should be permitted to do so, and the rule is
to that effect. The rule does not apply to situations where there is
no common interest to be promoted by a loint consultation, and the
parties meet on a purely adversary basis. Vance v. State, 190 Tenn.
521, 230 8.W.2d 987 (1950, cert. denied 339 U.S. 988, 70 8.Ct. 1010, 94
L Ed. 13580, Cf. Hunydee v. United States, 355 F.2d 183 (9th Cir,
1965).

Subdivision (¢). The privilege is, of course, that of the client, to be
claimed by him or by his personal representative. The successor of a
dissolved corporate client may elaim the privilege.  California Evi-
dence Code § 953 ; New Jersey Evidence Rule 26(1). Contra, Uniform
Rule 26i1).

The lawyer may not claim the privilege on his own behalf., How-
ever, he may claim it on behalf of the client. It is assumed that the
eilnes of the profession will require him to do so except under most
unusuzl cireumstances. American Bar Association, Canons of Profes-
s1onal Ilthies, Canon 37. Ilis authority to make the claim is pre-
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Bumed unlesg there i3 evidence to the contrary, as would be the case
if the client were now a party to litigation in which' the question
arose and were represented by other counsel, Ex parte Lipscomb,
111 Tex. 409, 239 8.W. 1101 (1922).

Subdlvislon (d) in general incorporates well established exceptions,

(1) The privilege does not extend to advice in aid of future
wrongdoing, 8 Wigmore § 2298 (McNaughton Rev.1961). The
wrongdolng need not be that of the client. The provision that the
client knew or reasonably should have known of the criminal or
fraudulent nature of the act is designed to protect the client who is
erroneously advised that a proposed action is within the law. No
preliminary finding that sufficlent evidence aside from the communi-
cation has been introduced ts warrant a finding that the services
were sought to enable the commission of a wrong is required. Cf.
Clark v. United States, 289 U.S. 1, 15-16, 53 S8.Ct. 465, 77 L.Ed. 993
(1933); TUniform Rule 26(2) (a). While any general exploration of
what transpired between attorney and client would, of course, be in-
appropriate, it is wholly feasible, either at the discovery stage or
during trial, so to focus the inquiry by specific questions as to avoid
any broad inquiry into attorney-client communications. Numerous
cases reflect this approach.

(2) Normally the privilege survives the death of the client and may
be asserted by his representative. Subdivision (c), supra. When,
however, the identity of the person who steps into the client's shoes
is in issue, as in a will contest, the identity of the perabn entitled to
claim the privilege remains undetermined until the conclusion of the
litigation. The choice is thus between allowing both sides or neither
to assert the privilege, with authority and reason favoring the latter
view., McCormick § 98; Uniform Rule 26(2) (b); California Lvidence
Code § 957; Kansas Code of Civil Procedure § 60-12:(b) 2); New
Jersey Evidence Rule 26(2) (b).

(3) The exception is required by considerations of fairness and poli-
¢y when questions arise out of dealings between attorney and client,
as in cases of controversy over attorney’s fees, claims of inadequacy
~{ representation, or charges of professional misconduct. MeCormick
§ 95; Uniforin Rule 26(2) (¢); California Evidence Code § 958; Kan-
sas Code of Civil Procedure § 60—426(b) (3); New Jersey Evidence
Rute 26(2) (c).

(4) When the lawyer acts as attesting witness, the approval of the
client to his so doing may safely be assumed, and waiver of the priv-
ilege as to any relevant lawyer-client communications is a proper re-
sult. McCormick § 92, p. 184; Uniform Rule 26(2) (d); California
Evidence Code § 959; Kansas Code of Civil Procedure § 60—426(b) rd)
[sic].

(5) The subdivison states existing law. 1° “srmick § 95, pp. 192~
183. For similar provisions, see Uniform » ..J- 14(2) (e); California
Evidence Code § 962; Kansas Code of Civti rrocedure § 80—426(b)
(4); New Jersey Evidence Rule 26(2). The situation with which this
provision deals is to be distinguished frem the ease of clients with a
common intercst who retain different lawyers. See subdivision (b)
(3) of this rule, supra.
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Rule 504.
PSYCHOTHERAPIST-PATIENT PRIVILEGE

(a) Definitions.
(1) A “patient” is a person who consults or is examined or

Deleted w—_ __ interviewed by a psychotherapist/for purposes of diagnosis or )
{ treatment of his mental or emotional conditiont™

<( A) 5 (2) A "psychotherapist” 1s((1))a erson authorized to practice
medxcme in any state or natlon,(wﬁo devotes all or a part of his )

psychologxst under the laws of any state or nation,{Who devotes
all or a part of his time to the practice of clinical psvchology

while engaged in
the diagnosis or
treatment of a

mental or emotiocnal
condition, includ-
ing drug addiction,

Deleted

(3) A communication is ‘“confidential” if not intended to be
disclosed to third persons other than those present to further
the interest of the patient in the consultation, examination, or
inierview, or persons reasonably necessary for the transmission
of the communication, or persons who are participating in the
diagnosis and treatment under the direction of the psychothera-

pist, including members of the patient’s family.

—

while similarly
engageqg

{8} General Rule of Privilege, A patient has a privilege to
refuse to disciose and io prevent any other person from disclos-
ing confidential communications, made for the purposes of diag-

nosis or treatment of his mental or emotional cond'txon\among

incinding drug
addiction

himself, his psychotherapist, or persons who are participating in
the diagnosis or treatment under the direction of the psychother-

apist, including members of the patient’s family.

(¢) Who May Claim the Privilege. The privilege may be
claimed by the patient, by his guardian or conservator, or by the
personal representative of a deceased patient. The person who
was the psychotherapist may claim the privilege but only on be-
half of the patient. His authority so to do is presumed in the
absence of evidence to the contrary.

(d) Exceptions.

(1) Proceedings for Hospitalization. There is no privilege
under this rule for communications relevant to an issue in pro-
ceedings to hospitalize the patient for mental illness, if the psy-
chotherapist in the course of diagnosis or treatment has deter-
mined that the patient is in need of hospitalization.

(2) Examination by Order of Judge. If the judge orders an
examination of the mental or emotional condition of the patient,
communications made in the course thereof are not privileged
under this rule with respect to the particular purpose for which
the examination is ordered unless the judge orders otherwise.
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(3) Condition an Element of Claim or Defense. There is no
privilege under this rule as to communications relevant to an is-
sue of the mental or emotional condition of the patient in any
proceeding in which he relles upon the condition as an element
of his claim or defense, or, after the patient’s death, in any pro-
ceeding in which any party relies upon the condition as an ele-
ment of his claim or defense.

Advisory Committee's Note

The rules contain no provision for a general physician-patient priv-
ilege. While many states have by statute created the privilege, the
exceptions which have been found necessary in order to obtain infor-
mation required by the public interest or to avoid fraud are so nu-
merous as to leave little if any basis for the privilege, Among the
exclusions from the statutory privilege, the following may be enumer-
ated; communications not made for purposes of diagnosis and treat-
ment; commitment and restoration proceedings; issues as to wills or
otherwise between parties claiming by succession from the patient;
actions on insurance policies; required reports (venereal diseases,
gunshot wounds, child abuse); commurications in furtherance of
crime or fraud; mental or physical condition put in issue by patient
(personal injury cases); maipractice actions: and some or all erimi-
nal prosecutions. California, for example, excepts cases in which the
patient puts his condition in issue, all eriminal proceedings, will and
similar contests, malpractice cases, and diseiplinary proceedings, as
well as certain other situations, thus leaving virtually nothing cov-
ered by the privilege. California Evidence Code §§ 990-1007. For
other illustrative statutes see Ill.Rev.Stat.1967, ¢. 51, § 5.1; N.Y.C.P.
L.R. § 4504; N.C.Gen.Stat.1953, § 8-53. Moreover, the possibility of
compelling gratuitous disclosure by the physician is foreclosed by his
standing to raise the question of relevancy. See Note on “Official
Information” Privilege following Rule 309, infra.

The doubts attendant upon the general physician-patient privilege
arl not present when the relationship ic that of psychotherapist and
patient, While the common law recognized no general physician-pa-
tient privilege, it had indicated a disposition to recognize a psycho-
therapist-patient privilege, Note, Confidential Communications to a
Psychotherapist: A New Testimonial Privilege, 47 Nw.U.L.Rev. 384
(1952), when legislatures began moving into the field.

The case for the privilege is convincingly stated in Report No. 43,
Group for the Advancement of Psychiatry 92 (1960):

“Among physicians, the psychiatrist has a special need to maintain
confidentiality. His capacity to help his patients is completely de-
pendent upon their willingness and ability to talk freely. This
makes it diffieult if not impossible for him to function without being
able to assure his partients of confidentiality and, indeed, privileged
communication. Where there may be exceptions to this general
rule . . ., there is wide agreement that confidentiality is a
sine qua non for successful psychiatrie treatment. The relationship
may well be likened to that of the priest-penitent or the lawyer-cli-
ent. Psychiatrists not only cxplore the very depths of their patients’
conscious, but their unconscious feclings and attitudes as well. Ther-
apentic effectiveness necessitates going beyond a patient’s awareness
and, in order to do this, it must be pos<ible to communicate freely,
A threat to secreey blocks successful treatment.”
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[Attention is directed
to 42 U.S.C. 242a(a) (2
as amended by the Drug
Abuse and Control Act
of 1970, P.L. 91-513,
authorizing the Secre-
tary of Health, Educa-
tion, and Welfare to
witrhold the identity
of persons who are the
subjects of research
on the use and effect
of drugs. The rule
would leave this pro-
vision in full force.

A much more extended exposition of the case for the privilege is
made in Slovenko, Psychiatry and a Second Look at the Medical
Privilege, 8 Wayne L.Rev. 175, 184 (1960), quoted extensively in the
careful Tentative Recommendation and Study Relating to the Uni-
form Rules of Evidence (Article V. Privileges), Cal.Law Rev. Comm’n,
417 (1964). The conclusion is reached that Wigmore's four conditions
needed to Justify the existence of a privilege are amply satistied.

Hlustrative statutes are Cal.Evidence Code §8% 1010-1026; Ga.Code
§ 38-418 (1961 Supp.); Conn.Gen.Stat., § 52-148a (1966 Supp.); TlL
Rev.Stat.1967, ¢, 51, § 5.2, :

While many of the statutes simply place the communications on
the same basiq as those between attorney and client, 8 Wigmore §
2286, n. 23 (McNaughton Rev.1981), basic differences between the two
relationships forbld resorting to attorney-client save as a helpful
point of departure. Qoldstein and Katz, Psychiatrist-Patlent Privi-
lege: The GAP Proposal and the Connecticut Statute, 36 Conn.B.J.
175, 182 (1962).

Rule 504 »prorosep RULES OF EVIDENGE
;)

\See Rule 501. _J Subdivisien (a). (1) The definition of patient does not include a

person submitting to examination for scientific purposes. Cf. Cal.
Evidence Code § 1011,

psychotherapist i defined as a medical doctor who devotes
all or a part of his time to psychiatry, or a person reasonably be-

The definition of )
psychotherapist
embraces a medical
doctor while engaged
in the diagnosis or
treatment of mental
or emot onal con-
ditions, including
drug addiction, in
order not to exclude
the general practi-
tioner and to avoid
the making of
needless refined
distinctions con-
cerning what is
and what is not
the practice of

Lgsychiatry.

lieved to be in this category, or a licensed psychologist who devotes
all or a part of his time to clinical psychology. Insistence upon total
or substantial devotion is rejected in order to include the general
practitioner who encounters psychiatric problems and to avold mak-
ing needlessly technlcal distinctions.f The requirement that the psy-
chologist be in fact licensed, and not merely be believed to be so, is
belleved to be justified by the number of persons, other than psychia-
trists, purporting to render psychotherapeutic aid and the variety of
their theories. Cal. Law Rev. Comm’n, supra, at pp. 434-437.

The clarification of mental or
emotional condition as including drug
addiction is consistent with current
approaches to drug abuse problems.
See, e.g., the definition of "drug
dependent person" in 42 U.S.cC.
201(q), added by the Drug Abuse
Prevention and Control Act of 1970,
P.L. 91-513.




(3) Confldential communiecation is defined Iin terms econformable
with those of the lawyer-cllent privilege, Rule 503(a) (5), supra, with
changes appropriate to the difference in eircumstance.

Subdivislens (b) and (6). The lawyer-client rule is drawn upon for
the phrasing of the general rule of privilege and the determination of
.those who may qlaim it. See Rule 503(b) and (c).

The specific inclusion of communica-
tions made for the diagnosis and
treatment of drug addiction recognizes
the continuing contemporary concern
with rehabilitation of drug dependent
persons and is designed to implement
that policy by encouraging persons
in need thereof to seek assistance.
The provision is in harmony with
Congressional actions in this area.
See 42 U.S.C. § 260, providing for
voluntary hospitalization of addicts
or persons with drug dependence
problems and prohibiting use of
evidence of admission or treatment
in any proceeding against him, and
42 U.S.C. § 3419 providing that in
voluntary or involuntary -commitment
of addicts the results of any hearing,
examination, test, or procedure used
to determine addiction shall not be
used against the patient in any
criminal proceeding.

Suhdlivision (d). The exceptions differ substantially from those of
the attorney-client privilege, as a result of the basic differences in
the relationships. While it has been argued convincingly that the na-
ture of the psychotherapist-patient relationship demands complete se-
curity against legally coerced disclosure in all circumstances, Loui-
sell, The Psychologist in Today's Legal World: Part I1, 41 Minn.L.
Rev. 731, 748 (1957), the committee of psychiatrists and lawyers who
drafted the Connecticut statute concluded that in three instances the
need for disclosure was sufficiently great to justify the risk of possi-
ble impairment of the relationship. Goldstein and Katz, Psychia-
trist-Patient Privilege: The GAP Proposal and the Connecticut Stat-
ute, 36 Conn.B.J. 175 (1962). These three exceptions are Incorporated
in the present rule.

(1) The interests of both patient and public call for a departure
from confiaentiality in commitment proceedings. Since disclosure is
authorized only when the psychotherapist determines that hospital-
ization Is needed, control over disclosure is placed largely in the
hands of a person in whom the patient has already manifested confi-
dence. Hence damage to the relationship is unlikely.
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2} In & court ordered examination, the relationship is likely to be
an arnm’'s length one, though not necessarily 8o, In any event, an ex-
~ention is necessary for the effective utilizstion of this Important
aml growing procedure. The exception. it wlll he observed, deals
with a court ordered examination rather than with a court appointed
peychotherapist.  Also, the exceptlon is effectlve only with respect to
the particular purpose for which the examination is ordered. The
rule thus conforms with the provisionfof 18 U.S.C. § 4244 that no
statement made by the accused in the course of an examinatlon into
competeney to stand trial is admissible on the isave of guilt;

) By injecting his condition into Utigatlen, the patlent must be
<aid to waive the privilege, in falrness and to avnird ahuses, imilar
con~iderations prevail after the patient’a death.

Ruale 5035.
HUSBAND-WIFE PRIVILEGE

and of 42 U.S.C. § 3420
that a physician con-
ducting an examination
in a drug addiction
commitment proceeding
is a competent and
compellable witness

(a) General Rule of Privilege. /A person has a privilege to

(,r.rnvenT any testimony of his spouse from being admitted in evi-

&3

k(!once in a criminal proceeding against him.

(b) Who May Claim the Privilegs.
1aimed by the(Eerson)or by the spouse on his behalf. The au-
ihority of the spouse to do so is presumed in the absence of evi-

The privilege may be

dence to the contrary.

U.S.C. § 1328, fop with transporting a female In interstate com-
merce for immoral purposes or other offense in violation of 18
U.S.CL 8% 2421-2424¢

(c) Exceptions.

There is no privilege under this rule (1) in
proceedings in which one spouse is charged with a crime against
the person or property of the other or of a child of either, or
with a crime against the person or property of a third person
conuuitted in the course of committing a crime against the oth-
er, or {2) as to matters occurring prior to the marriage, or (3)
in proceedings in which a spouse is charged with importing an
alien for prostitution or other immoral purpose in violation of 8

An accused in a
criminal proceeding
has a privilege to
prevent his spouse
from testifying
against him.

Advisory Committee's Note

Subdivision (a). Rules of cvidence have evolved aronnd the mar-
riaae relation<hip in four respeets: (1) incompetency of one spouse to
testify for the otbher; (2) privilege of one spouse not to testify
azainst the other: (3) priviiege of one spouse not to have the other
te-t1fy acaunst him: and (4) privilege against disclosure of confiden-
tal eommubiceitions between spouses, sometimes extended to informa-
ton fearned by virtue of the existence of the relationship. Today
* -ematters are lareely governed by statutes,

With the disappearance of the disqualification of parties and inter-
~ted persons, the basis for spousal incompetency no longer existed,
Aot too, virtually dizappeared in both civil and criminal actions.
T'«unlly reached by statite, this result was reached for federal courts
L the process of decision. Funk v. United States, 200 U.8. 371, 54
S 212, 7S 1L EAQ. 369 (1933). These rules contain no recognition of
mcompetoney of one spouse to testify for the other.
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While some 10 jurisdictlons recognize a privilege not to fe-tify
agalnst one's spouse in a crimlnal ecase, and a much smuller nuniber
do so In clvil cases, the great majority recognizes no privilege an the
part of the testifying spouse, and this is the position taken hy the
rule. Compare Wyatt v. United States, 302 U.S8. 523, 80 8 Ct 901, |
L.Ed.2d 081 (1060), a Mamr Act prasccution in which the wife was
the victlm. The majority opinion held that she could not elahm i
lege and was compellable to testify. The holding - a« narrouwly
based: the Mann Act presupposed that the women with . .om it
denlt had no independent wills of their own, and this legisdative Jinebe
ment precluded allowing a victim-wife an option whethier (o te~i.r.
lest the policy of the statute be defeatod. A vigorous dissene toal
the vlew that nothing in the Mann Aect required departure froum
usnal deetrine, wiieh was conceived to he one of allowing ths ini 1
party o eltair or wedve privilege,

About e jorisgictions recognize a privilege of an aconaed o
criminal case ty prevont his or her—sponse from testifyimge 1o b
lieved o represent the one aspect of marital privilege the eonton -
ton of which < warranted,  In Hawking v United Stades "o 1~
THOUY ORCLING, 3 LEA2d 125 (1955 it was sastamed. o A
Cormiich 3 66, S Wiginore § 2223 (MeNaughto. Bev 196110 € ogn
mee ¢ Uniform Rule 232). fTn order 1o make the priviloge J00is o fv
Deleted tive, the role i< phirased in terms of preventing the tostimony of i
spouse from being admitted.  The resule 1s, of course fo precoayde
the epousce from testifying directly as a wilness i e cemninal
nroceeding.  In addition, the use of her testimony taken oo 1 con .-
jon unprivileged civil ease and then offered in the erimined Prorced-
ing as the former testimony of a witness who has hecome 1., fo-
ble through the claim of privileze, under Rule SU4(h) (1), i< barid
Moreover, the need to answer difficult questions as to when a persan,
whose spouse is called before a grand jury, assumes the status of .n
accused is minimized.

The rule recoznizes no privilege for confidential communieation.
The traditional ju<tifications for privileges not to testfy awn-t o
spouse and not to be testified against Ly one’- sponse have heen the
prevention of marifal dicsension and the repugnaney of requai
person to comdemn or be condemned by his spouse N W quinore Y
222§, 2241 (McNanghton Rev 1961)  These considerations hear yo rel-
evancy to marital coimmunieations, Nor can it be assumed that noan-
tal conduct will be affected by a privilege for confidentinl comin. -

eations of whose existence the parties in all likelihood are wnaware:

The parties are not The other commumiention privileges, by way of econtriast lLinve as ane

spouses 1f the mar- party a professiotial person who ean be expected £y inforng the « b, .

I; age was a sham of the existe e of the prvilege, Morcover, the relations! e 1500
bl [;

which those privileges arive are essentially and altaost ex ! ]
verbal in nature, quite unlike marniage., Sce Hatehins KITU B ESTITONS

_utwak v. United

States, 344 U.S . Some Obeervatious an the Law of Tvidence: Famnlv elotipe 3
~n04 (1953), or Minn ioRev 675 A92% Cf McCoiniek § 90; 5 Wicinero . . T
they have been WMeNavahiton ey 14467,

:iivorced, Barsky ) Subdlvlsltln (b). This ]'m\'i.\i-on is a counterpart of ITiale< o

.- United States ofikeer, and 506(e).  Its purpose is to provide a procedure for precer -
o . gl:e - a ’ 1z the taking of the spouse’s testimony(as a source of 1.:form: Ji
339 r.2d 180 (9th notably in grand jury proceedines, when the accused i< absent ool
Cir. 196 4) ; and dees not know that a situation apprepriate for 1 (lam of provetbo oo
therefore the presented.

Subdiviston (¢) contains three exeeptions to the privilew. g
snonsal testimony in eriminal eacoes,

-rivilege is not /
applicable.
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{1) The need of limitation upon the privilege in order to avoid
grave injustice in cases of offenses against the other spouse or a
child of either can scarcely be denled. 8 Wigmore § 2239 (Me-
Naughton Rev.1961). The rule therefore disallows any privilege
against spousal testimony in these cases and In this respect is in ac-
cord with the result reached in Wyatt v. United States, 362 U.S. 523,
80 S.Ct. 901, 4 L.EA.2d 931 (1960), a Marn Act prosccution, denying
the accused the privilege of excluding his wife's testimony, since she
was the woman who was transported for immoral purposes.

(2) The second exception renders the privilege inapplicable as to
matters occurring prior to the marriage. This provision eliminates
the possibility of suppressing testimony by marrying the witness.

(3) The third exception enutinues and expaiuds established Congres-
sional policy  In prosecntions for nuncrting aliens for immoral pur-
poses, Coangress Lus cpeeifically denzed the aecused any privilege not
to have his spoiase testify against him. 8 T7.5.C. § 1328 No provi-
sion of this nature is ineluded in the Mann Aect, and in Hawkins v,
United States, 378 1.8, 74, 79 S Ct. 136, 5 L Ed.2d 123 (1958), the con-
clusion was reached that the common law privilege continued. Con-
sistoney requires similar resnlts in the two situations. The rule
adopts the Coneres<ional approach, as based upon a more realistic
appraisal of the marriage relationship in eases of this kind, in pref-
ercnce to the specific result in Hawlans, Note the common law
treatment of pimping and sexunl offenses with third persons as ex-
ceptions fo marital privilege. 8§ Wigmore § 2239 (MceNaughton Rev.
1961).

With respeet to hankruptey proceedings, the smallness of the area
of spousal privilege under the rule and the general inapplicability of
privileges created by state law render unnecessary any special provi-
sion for examinaticn of the spouse of the bankrupt, such as that now
contained in seetion 21(a) of the Bankruptey Act. 11 U.S.C. § +4(a).

TFor recent statutes and rules dealing with hushand-wife privileges,
see California Ividence Code 8§ 970-973, 980-087; Kansas Code of
Civil Procedure §§ 60—423(b), 60+428; New Jersey Evidence Rules
23(, 28.

Rule 506.
COMMUNICATIONS TO CLERGYMEN

(a) Definitions. As used in this rule:

(1) A “clergyman” is a minister, priest, rabbi, or other simi-
lar functionary of a religious organization, or an individual rea-
sonably believed so to be by the person consulting him.

(2) A communication is “confidential” if made privately and
not intended for further disclosure except to other persons
present in furtherance of the purpose of the communication.

(b) General Rule of Privilege. A person has a privilege to
refuse to disclose and to prevent another from disclosing a confi-
dential communication by the person to a clergyman in his pro-
fessional character as spiritual adviser.

(¢) Whe May Claim the Privilege. The privilege may be
claimed by the person, by his guardian or conservator, or by his
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personal vepresentative if he is deceased. The clergyman may
claim the privilege on behalf of the person. His authority so to
do s presumed in the absence of evidence to the contrary.

Advisory Committee's Note

The conciderations «which dictate the recognition of privileges gen-
eraliy seews atranuly to fivor a privilege for confidential commnnie:n-
tions to ciereywren, Dreringe the period when most of the common Jaw
Jenilesos weore rakung <~ ape, no celegr-cut privilege for commnmicn-
Lions between priest and penitent emerged. § Wigmore § 2804 (Me-
Naughoon Pec 1A% The aglish political clin *o of the time may

v for Lorhe vt e In this eountry, however, the pPrivifeee

Lo heen e ame 0 statnte in o about two-thirds of the stalee aul
[N TR checanman law procese of decision. Jd., & a9
Tenbn T g s S U R App DU, 25, 263 F.2d 275 (195301,

Subdivicio, o Tarazraph (1) defines a clergyman as a “‘minist o,
Podest, 300 e clee ainolar funetionary of a rehigious orsanizn-
Lo P coneept s pecessarily hroader than thet inherent 1 the
sat e o eeption for purpores of Selective Service.  See United
SE o0 vhon, D60 F.2d 936 (4eh Cir. 19663, However, it is not <o
brool oo to arelr e wdl self-denominated “ministers.” A fir con-

Stoetr el te Tnnpuage requires that rhe person to whom the <ta-

s s sonzit o be attached be regularly engaged in activities ¢ -
forming ot Jeast noa general way with those of a Catholic priest,
Jesseshe v bbi, o punister of an established Protestant denominatiolns,
thonzh not necessarily on a full-time basts. No further specifieating
soetes pesible Inoview of the lack of licensing and certification proce-
dures nor dergymen. Itowever, this Laek seems to have ocensioned no
particalar diffienities in connection with the solemnization of mnr-
Phages which cugensts that none may be antieipated here,  Por <timilar
definitions of “clergyman’ see Californmia Evidence Code § 1030 Now
Jersey Dvidenee Rule 29,

The “reasonable helief™ provision finds support in <inmlar provi-
ston< for Fovyer-elient m Rule 302 and for psychotherapist-pationt 1
Rl 2000 A parallel is also found in the recognition of the validity
of anarriages peiforand by unauthorized persons if the parties re;-
conanly beliesed them legally qualhfied.  Harper and Sholnick, 1’rob-
les of the Family 153 (Iiey 1d.1962).

2y The definitton of “confidential” communication i< consistent
with the use of the terin in Rule 503060 5y for lawyer-client and in
Rule abirtay o3y for psyehotherapist-pationt, suitably adaptod (o coln-
it ations to Jlorgymen

-
0

in his profes-
/ sional character

| .. Subdivision (b). The choice between a privilege nirrowly re-
\ as spiritual

stricied to doctimally regrived confessions and a privilege Lroadly
\ adviser apabe ahle to all confidentiol communicatins with o clergymeny has
\\\_ been exert od in fuvor of the datter. Many clergymen now reccive
thomoe in marrnage connseling and the handling of personulity prob-
Lons Murters of this md fall readily into the realm of the <pirs.
The sarne convpicrations which nnelerlie the psyehotherapist patiens
proatere of Rale 501 suggest o broad application of the privileze for
conmmanications 1o cdergymen,

State statntes and pvdes fa'l in both the narrow and the broad cut-
erories. A Dypicnd rarrow statate proseribes diselosure of “a car fo--
S1on RN made .., in the course of discipline on-
vined e othe charel to which hie belonz-”  Ariz Rev Stats Ann 19040
sl o0 e o Califora Thvdener ode § 10020 Urifen ate

S
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29. Tiustrative of the broader privilege are statutes applying to “In-
formation communicated to him in a confidential manner, properly
_entrusted to bim in his professional capacity, and necessary to enable
him to discharge the functions of his office according to the usual
course of his practice or discipline, wherein such person so communi-

eating . . . is seeking spiritual counsel and advice,’ Fla.

Stats.Ann.1060, § 00.241, or to any *confidential commmunication prop-

~rly entrusted to him in his professional capacity, and necessary and r The nature of what

proper to enable him to discharge the functions of his office accord-

ing to the usual course of practice or disciplire,” Iowa Code Anun. may I,.easonably ?e

1930, § 622.10. Sce also IlLRev.Stats.1967. ¢ 51, § 48.1; Minn Stats. considered spiritual

Ann. 1043, § 593.02(3) ; New Jersey Iividence Rule 29, advice makes it un-
Under the privilege as phrased, the commurizatirg person 1 enti- necessary to include

tled to prevent disclosure not ouly by himself but also by the clergy- in the rule a specific

man and by cavesdroppers. For discussion see Advisery Committer's

excepti i~
Note under lawyer-client privilege, Rule 503(b). ptlon for communi

Subdivislon (c) K lear that t} ivil bel to the co cations in furtherance
0 maies clear that the privilege ongs to the com- :

municating person. IHowever, a prima facle authority on the part of Of crime or fraud r 88
the clergyman to claim the privilege on behalf of the person 18 receg- in Rule 503 (d) (l) .

nized. The discipline of the particular church and the discreciness of
the clergyman are believed to constitute sufficient safeguards for the
absent communicating person. See Advisory Committee's Note to the
similar provision with respect to attorney-client in Rule 503(c).

Rule 507.
POLITICAL VOTE

Every person has a privilege to refuse to disclose the tenor of
his vote at a political election conducted by secret ballot unless
the vote was cast illegally.

Advisory Committee's Nole

Secreey in voting is an cssential aspect of effective democratic gov-
erument, insuring free exercise of the franchise and fairness in elee-
tions. Secrecy after the hallot has been cast is as essential as secrecy
in the act of voling. Nuttinz, Freedom of Silence: Constitutional
Protection Against Governmental Intrusion in Political Affairs, 47
Mich L.Rev. 181, 191 (1948). Consequently a privilege has long been
recognized on the part of a voter to decline to disclose how he voted.
equired disclosure would be the exercise of “a kind of inquisitorial
power unknown to the principles of our government and constitution,
and might be highly injurious to the suffrages of a frec people, as
well as tending to create cabals and disturbances between contending
parties in pepular elections.” Johnston v. Charleston, 1 Bay 441, 442
3 C,1795).

The exception for illegally cast votes is a common one under both
<tatutes and case law, Nutting, supra. at p. 192; 8 Wigmore § 2014,
p 163 (MeNaughton Rev.1961). The policy considerations which un-
derlie the privilege are not applicable to the illegal voter. IHowever,
nothing in the exception purports to foreclose an illegal voter from
invoking the privilege against self-incrimination under appropriate
cirenmsiances.

For similar provisions. see Uniform Rule 31; California Evidence
(ode § 1050 Kansas Code ¢f Civil Procedure § 60-431; New Jerscey

videnee ITule 310
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Rule 508.
TRADE SECRETS

A person has a privilege, which may be claimed by him or his
agent or employee, to refuse to disciose and to prevent other
persons from disclosing a trade secret owned by him, if the al-
lowance of the privilege wiil not tend to conceal fraud or other-
wise work injustice. When disclosure is directed, the judge shall
take such protective meuasure as the interests of the holder of
the privilege and of the parties and the furtherance of justice
may require,

Advisory Cemmitiee’s Note

While sometimes said not t6 1 2 true privitege. a qualified right
to protection against disciosme of rrade seciets hos found ample ree-
ognition, and. indeed, a denial ¢f it woild Le difficult to defend. 8§
Wigmore § 221203) (MeNaughton Lo v 1951, And see 4 Moore's Feder-
al Practice 79 30.12 and 3415 ¢ d ed. 1963 and Supp.1965) and 224
Barron and Holtzoff, Federal 'rav tive and Procedure § T15.1 (Wright
ed. 1961 Congressional noliey is reflected in the Seeurities kx-
change Act of 1934, 15 U 2.0, § 7sx, and the Publice Ttitity Tlolding
Company Act of 1933 id. § T0v. which deny the Securitios and Ex-
vhange Commission anthority to require disciosure of trade seerots or
processes in apphications and reports.  Nee alsa Rule 26(¢) (7) of the
Rules of Civil Precedure, as revised, wentioned further hercinaftor.

Ilustrative cases raising trade-secret prohlems are: 1. I. Du Pont
de Nemours Powder (o, v, Masland, 241 T % 100, 37 S.Ct. a7, 61 L.
Ed. 1016 (1917), it to enjoin former enpl6Tee from using plaintiff's
seeret nrocesses, countered by defense that many of the processes
were well known to the trade; Segal Lock & Hardware Co. v. FTC,
143 F.2d 935 (22 Cir. 1944, question whether expert loecksmiths em-
ploged by FTC should be required to diselose methods used by them
ir picting petitiseer's “pick-proof” locks: Dobson v. Graham, 49 }.
17 (E.D.Pa. IS8, patent infringement snit in which plaintiff sought
tu elicit from former employees now in the hire of defendant the re-
spects in which defendant's machinery differed from plaintiff's pat-
ented machinery: Putney v. Du Bois Co., 240 Mo App. 1075, 226 S,
W 2d 737 (1850), action for injuries allegedly sustained from using de-
fendant’s seeret formula dislnvashing compound.  See S Wigmere §
2212(3) (MeNaughton Rev.1961) ; Annot, 17 AT R.2d 3583 ; 49 Mich. 1.
Rev. 133 (10500 The need fir accommodation between protecting
trade secrets, on the one hand, and eliciting facts required for full
and fair presentation of a cise, on the other hamd, is (gpparent.
Whether disclosure should he required deperds upon a weighing of
the comnpeting interests involved agzinst the bachgronnd of the total
situation, including consideration of such factors as the dangers of
abnse, good fuith, adequacy of protective mea<ures, and the aviaalabil-
ity of other means of proof.

The cases furnish examples of the bringing nf jndicial ingem 1 - to
bear upon the problem of evolving protective measures which achieve
a degree of cortrol over disclosnre. Perhaps the most commmon is
simply to take testimony in camera. Annof, 62 AL R.2d 509 Other
possibilities include maring disclosure to opposing counsel but not to
his client. ¥. I Du Pont de Nemours Powder Ca vo Mastand, 241 U S
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100, 37 S.Ct. 575, 61 L.Ed. 1018 (1917): making disclosure only to the
judge (kesring examiner), Segal Lock & Hardware Co. v. FTC, 143
F.2d 935 (24 Cir. 1944): ang placing those present under oath not to
make disclosure, Paul v. 3innott, 217 F.Supp. 84 (W.D.Pa.1983).

Rule 26tc) of the Rules of Civil Procedure, as revised, provides that
the judge may make “any order which justice requires to protect a
party or person from annoyance, embarrassment, oppression, or un-
due burden or expense, including one or more of the following:
« » .« (7) that a trade secret or other confidential rcsearch, de-
velopment, or commercial information not he disclosed or be dlsclosed
only In a designated way . . .." While the instant evidence
rule extends this underlying policy into the trial, the difference in
circumstances between discovery stage and trial may well be such as
to require a differcnt ruling at the trial.

For other rules recopnizing privilege for < eade - tets =00 Uniform
Rule 32 California vidence Codn § 1060 Wan~. Code of Civil Dro-
codure § 60 -132; New Jersey Evidence Rulc 82,

Rule 509.

/r MILITARY AND STATE SECRETS
(a) General Rule of Privilege. The government has a privi-

lege to refuse to give evidence and to prevent any person from
giving evidence upon a showing of reasonable likelihood of dan-
ger that disclosure of the evidence will be detrimental or inju-
rious to the national defense or the international relations of the
United States.

{b) Procedure. The privilege may be claimed only by the
chief officer of the department of government administering the ——Deleted
subject matter which the evidence concerns. The required
showing may be made in whole or in part in the form of a writ-
ten statement. The judge may hear the matter in chambers,
but all counsel are entitled to inspect the claim and showing and
to be neard thereon. The judge may take any protective mea-
sure which the interests of the government and the furtherance
\ of justice may require.

SECRETS OF STATE AND OTHER
OFFICIAL INFORMATION

(a} Definitions.

(1) Secret of State. A "secret of

state" is a governmentzl secret relat-
ing to the national defense or the
international relations of the United

States.
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(2) Official Information. "“Official

information" is information within the

custody or control of a department or
agency of the government the disclosure
of which is shown to be contrary to the
public interest and which consists of:
(A) intragovernmental opinions or recom-
mendations submitted for consideration
in the performance of decisional or
‘Policy making functions, or (B), subject
to the provisions of 18 U.S.C. § 3500,
investigatory files compiled for law
enforcement purposes and not otherwise
available, or (C) information within

the custody or control of a govern-
mental department or agency whether
initiated within the department or
agency or acquired by it in its exer-
cise of its official responsibilities
and not otherwise available to the
public pursuant to 5 U.S.C. § 552.

(b) General Rule of Privilege. The

government has a privilege to refuse
to give evidence and to prevent any
person from giving evidence upon a
showing of reasonable likelihood of
danger that the evidence will disclose
a secret of state or official infor-

mation, as defined in this rule.

(c) Procedures. The privilegs for
secrets of state may be claimed only
by the chief officer of the government
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agency or department administering the
subject matter which the secret infor-
mation sought concerns, but the privi-
lege for official information may be
asserted by any attorney representing
the government. The required showing
may be made in whole or in part in the
form of a written statement. The judge
may hear the matter in chambers, but
all counsel are entitled to inspect the
claim and showing and to be heard there-
on, excepi that, in the case of secrets
of state, the judge upon motion of the
government, may permit the government
to make the required rshowing in the
above form in camera. If the judge
sustains the privilege upon a showing
in camera, the entire text of the
government's statements shall be sealed
and preserved in the court's records

in the event of appeal. In the case

of privilege claimed for official in-
formation the court may reguire exami-
nation in camera of the information
itself. The judge may take any pro-
tective measure which the interests of
the government and the furtherance of

justice may require.

Notice to Government, If the circumstances of the case

indicate a substantial possibility that a claim of privilege would
be appropriate but has not been made because of oversight or
lack of knowledge, the judge shall give or cause notice to be giv-
en to the officer entitled to claim the privilege and shall stay
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further proceedings a reascnable time to afford opportunity to
assert a claim of privilege.

(d) )Effect of Sustaining Claim. If a claim of privilege is sus-
tal in a proceeding to which the government is a party and it
appears that another party is thereby deprived of material evi-
dence, the judge shall make any further orders which the inter-
ests of justice require, including striking the testimony of a wit-
ness, declaring a mistrial, finding against the government upon

61

6lc




Rule 509 prorossp RULES OF EVIDENOE

an issue as to which the evidence is relevant, or dismissing the
(1) action,

Advisory Committee’s Note

In determining Subdlvision (a).\ The rule embodies the privilege protecting mili-

[N tary and state secrets described as “well established in the law of
whether mllltary evidence,” Unlted States v. Reynolds, 345 U.S. 1, 6, 73 S.Ct. 528, 97
Or state secrets L.Ed. 727 (1933), and as one “the existence of which has never been
are involvad, due doubted,” 8 Wigmore § 2378, p. 794 (McNaughton Rev.1961).

regard will, of The use of the term “national defense,” without attempt at further

course, be given elucidation, finds support in the similar usage in statutory provisions

to classification Tol\.ﬂ.ting to *he ertimes of gathering, transmitting, or losing defense
X ) Intormatin, and zather,ng or delivering defen<e information to aid a

pursuant to eXeCU=| far iz zovernmert. 18 U8 C. § 103, 704 Sco also 5 U.8.C, § 1002
tive order. 50 US.CApp T Gt

U U O SR

(2) The rule also recognizes a pri-
vilege for specified types of official
information and in this respect is
designed primarily to resolve questions
of the availability to litigants of
data in the files of governmental de-
partments and agencies. 1In view of the
lesser danger to the public interest
than in cases of military and state
secrets, the official information
privilege is subject to a generally
overriding requirement that disclosure
would be contrary to the public
interest. It is applicable to three

categories of information.

(A) Intragovernmental opinions or
recommendations submitted for consider-
ation in the performance of decisional
or policy making functions. The policy
basis of this aspect of the privilege
is found in the desirability of encour-

aging candor in the exchange of views
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within the government. Kaiser
Aluminum & Chemical Corp. v. United
States, 141 Ct. Cl. 38, 157 F. Supp.
939 (1958); Davis v. Braswell Motor
Freight Lines, Inc., 363 F.2d 600
(5th Cir. 1966); Ackerly v. Ley,
420 F.2d4 1336 (D.C. Cir. 1969). A
privilege of this character is con-
sistent with the Freedom of Infor-
mation aAct, 5 U.S5.C. § 552(b) (3),
and with the standing of the

agency to raise questions of rele-
vancy, though not a party, recog-
nized in such decisions as Boeing
Airplane Co. v. Coggeshall, 108
U.S. App. D.C. 106, 280 F.24 654,
659 (1960) (Renegotiation Board)
and Freeman v. Seligson, 132 U.S.
App. D.C. 56, 405 F.2d 1326, 1334
(1968) (Secretary of Agriculture).

(B) Investigatory files compiled
for law enforcement purposes.
This category is expressly made
subject to the provisions of the
Jencks Act, 18 U.S.C. § 3500, which
insulates prior statements or
reports of government witnesses
in criminal cases against subpoena,
discovery, or inspection until the
witness has testified on direct
examination at the trial but then
entitles the defense to its pro-

ductior. Rarely will documents of
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this nature be relevant until the
author has testified and thus
placed his credibility in issue.
Further protection against dis-
covery of government files in
criminal cases is found in Crimi-
nal Procedure Rule 1l6(a) and (b).
The breadth of discovery in civil
cases, however, goes beyond
ordinary bounds of relevancy and
raises problems calling for the
exercise of judicial con*rol, and
in making provision for it the
rule implements the Freedom of
Information Act, 18 U.S.C.

§ 552(b) (7).

(C) Information exempted from
disclosure under the Freedom of
Information Act, 5 U.S.C. § 552.
In 1958 the old "housekeeping"
statute which had been relied upon
as a foundation for departmental
regulations curtailing disclosure
was amended by adding a provision
that it did not authorize with-
holding information from the
public. 1In 1966 the Congress
enacted the Freedom of Information
Act for the purpose of making
information in the files of de-
partments and agencies, subject
to certain specified exceptions,

avallable to the mass media and
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to the public generally. 5 U.S.C.
§ 552. These enactments are signi-
ficant expressions of Congressional
policy. The exceptions in the Act
are not framed in terms of eviden-
tiary privilege, thus recognizing
by clear implication that the

needs of litigants may stand on
somewhat different footing from

these of the public generally.

Nevertheless, the exceptions are
based cn values obviously entitled
to weighty consideration in formu-
lating rules of evidentiary
privilege. 1In some instances in
these rules, exceptions in the

Act have been made the subject of
specific privileges, e.g., military
and state secrets in the present
rule and trade secrets in Rule 508,
The purpose of the present provi-
sion is to incorporate the remaining
exceptions of the Act into the
qualified privilege here created,
thus subjecting disclosure of the
information to judicial determina-—
tion with respect to the effect of
disclosure on the public interest.
This approach appears to afford a
satisfactory resolution of the

problems which may arise.
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Subdivision (b).

S
See United States

The rule vests the privile, in the government where(it
;; belon@, :ﬁnigea Biates v. Reynoids, supra, p. 1, 713 S.Ct. 52§, rather
V. Reynolds, supra,

than a party or witness.)

P 7' 73 S.Ct, 52418_,4 The snowing required as a condition precedent to claiming the
privilcge/is also based on Reynolds. It represents a compromise be-

they tween the complete abdication of judicial control which would result

from accepting as final the decision of a departmental officer and

the infringement upon security which would attend a requirement of

No ¢ complete disclosure to the judge, even though it be in camera. /See

Machin v. Zuckert, 114 U.S.App.D.C. 335, 318 F.2d 336 (1963), reject-

represents a comv-(' Ing in part a claim of privilege by the Secretary of the Air Force

promise between n‘nd ordering the furnishing of information for use in private litiga-

complete judicial Ufﬁ

idivision 760 In requirine . e :

control and ac- “5ubrdv|v.!siun b))y In r(quTnn,, the claim of.pnvﬂeggto be made .by

. K the ch’cf deparuremal officer, the rule again follows Reynolds, in-

Ceptlng as final suring consideratien Ly a high-level officer, /Subdivision (e) is de-
the decision of signed {o assure that opportunity to make the claim is afforded.

a departmental

Compar: Rule 16(e) of the Federal Rules of Criminal Procedure for
officer. proteetive orders in connection with discovery.

Suhdlivision{(c)) spells out and emphasizes a power and responsibili-
ty on the part of the trial judge[in matters of national sccurity. An
analegeus provision is found in the requirement that the court certi-
fy to the Atcorney General when the constitutionality of am act of
Congress is in qﬁestinn in an action to which the government is not
a party. 28 U.S.C. § 2403.

Subdivision((d).} If privilege is successfully claimed by Lhe govern-
ment in litigation to which it is not a party, the effect is simply to
make the cvidence unavailable, as though a witness had died or
claimed the privilege against self-incrimination, and no specification
of the consequences is necessary. The rule therefore deals only with
the cffect of a successful claim of privilege by the government in
proceedings to which it is a party. Reference to other types of cases
serves to illustrate the variety of situations which may arise and the

This approach is
consistent with

Rexnolds.
C?ﬁbdivision (c).

for state secrets

/This provision

is justified by
the lesser parti-

Cipation by the impossibility of evolving a single formula to be applied automatically
. . to all of them. The privileged materials may be the statement of
judge in cases of government wifness, as under the Jencks statute, which provides
state secrets. that, if the government elects not to produce the statement, the judge
The full parti— is to strike the testimony of the witness, or that he may declare a
cipation by the mistrial if the inferests of justice so require. 18 U.S.C. § 3500(d>.

Or the privileged materials may disclose a possible basis for applying
pressure upon witnesses. United States v. Beekman. 135 F.2d 380 (2d

62

judge in offi-
cial information
cases, on the
contrary, war-
rants allowing
the claim of
privilege to be

made by a govern-

( (d)

Deleted
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PROPOSED RULES OF EVIDENOE Rule 509

Cir. 1846). Or they may bear directly upon a substantive element of
a criminal case, requiring dismiseal in the eveni of a successful claim
of privilege. TUnited States v. Andolschek, 142 F.2d 503 (2d Cir.
1044); and see United States v Reynolds, 345 U.S. 1, 73 S.Ct. 528, 97
L.Ed. 727 (1933). Or they may relate to an element of a plaintiff's
claim against the government, with the decisions indicating unwill-
ingness to ailow the government's claim of privilege for sccrets of
state to be used as an offensive weapon against it. United States v.
Reynolds, supra; Republic of China v. National Union Fire Ins. Co.,
142 F.Supp. 551 (D.MJ 1956).

Executive Privilege; “Official Information”

To the extent that exccutive privilege cmbodics a constitutional
concept, it is beyond the proper scope of those rules. In any event,
the level at which it operates is snffizicatly laftr to allow the ordi-
nary business of the courts to b handled withcut hindrance from
problems engendered by it. The problem aresa is the departments and
agencies,

In 1938 the old “housekeeping” statute which had been relied upon
as a foundation for departmental rczulations curtailing disclosure
was amended by adding a provision that it did not authorize with-
holding information from the public. (Preseuntly 5 U.S.C. § 301.) In
1966 the Congress, as an amendment to the Administrative Procedure
Act, cnacted the so-called Freedom of Information Aet for the pur-
pose of making information in the files of departments and agencies,
subject to specified exceptions, available to the mass media and to
the public generally. (Presently 5 U.S.C. § 532.) Though not framed
in terms of evidentiary privilege, these enactments are entitled to
great weight in that conncction, as significant expressions of Con-
gressional poliey.

Accordingly, the possibility of an official information privilege
couched in general terms was rejected, and a study of the specific ex-
emptions set forth in the Freedorn of Information Act was under-
taken. Each of the excmpt areas was examined in the light of the
principles of evidence.

In some instances, the proposed rules of privilege cover the same
area as the statutory exemption (state scerets, trade secrets, particu-
lar statutory provisions). Other existing limitations upon compulsory
disclosure for use in litigation were found to afford protection to the
remaining arcas to the fullest justifiable extent. ‘The most impor-
tant of these is the concept of relevancy, significantly reinforced by
the restrictions imposed on discovery, particularly in criminal cases,
and by the attorney-client privilege.

The assumption should not be made that lack of relevaney can be
raised only by the parties to the litigation, as the contrary is true.
The person in possession of the information has standing to raisc the
question. Thus in the case of an attempt to subpoena records from
the secretary of a nonparty corporation, Herron v. Blackford, 264 F.
2d 723, 725 (5th Cir. 1939), the court spoke of “the right of tne citi-
zen to be lct alone, and to hold his writings inviolate from alien eyes
in the absence of evidence that the material sought is relevant
.. And this right to insist on relevancy extends to govern-
mental departments and agencies. Boeing Airplane Co. v. Coggeshall,
108 U.8.App.D.C. 106, 280 F.2d 634, 659 (1960) {Renegotiation Boeard);
Freeman v. Seligson, 132 U.S.App.D.C. 56, 405 F.2d 1326, 1334 (1968)
(Sceretasy of Agriculture),

»

\\‘_Deleted
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Perhaps the greatest scnsitivity on the part of departments and
agencles I8 with respect to documents gerernied in the performance
o? declslon and policy-making functions, Sce the cases discussed in
General Services Administration v. Denson, 415 F.2d 878, 831 (Oth
Cir. 1969). Seldom will they be relevant, unless the agency, as in
Amecerican Mail Line, Ltd. v. Gulick, 133 U.S.App.D.C. 382, 411 F.2d
— 690 (1869), creates relevancy by stating that a decision is based upon
a memorandum which it refuses to disclose, or some similar proce-
dure. Generally these preliminary working papers and staternents,
pro and ccn, simply are irrclevant, just as the discussions of petty
jurors merge fute their verdict. A kinship to the parol evidcncw

is apparont,

Deleted

Rule 510,

Deleted IDENTITY OF INFORMER

(a) Ruln of Privilege. The government or a state or subdivi-
sion thereof has a privilege to refuse to disclose the identity of a
person_wio has furnished{to a law enforcement officer)informa-

tion@urport.ng to reveal Qvio]ation‘of—ly:

(b) Who May Claim. The privilege may be claimed by an
appropriate representative of the government, regardless of
whether the information was furnished to an officer of the gov-
ernment or of a state or subdivision thereof. The privilege may
be claimed by an appropriate representative of a state or subdi-
vision if the information was furnished to an officer thereof, ex-
cept that in criminal cases the privilege shall not be allowed if
the government objects.

relating to
or assisting
in an investi-
gation of a

possible

ﬁE a law en-
forcement
officer or
member of a

legislative (e} Exceptions.

c?onunittee or (1) Voluntary Disclosure; Informer a Witness. No privilege
its staff exists under this rule if the identity of the informer or his inter-
conc_iuct.Lng est in the subject matter of his communication has been dis-
an investi- closed to those who would have cause to resent the communica-

gation tion by a holder of the privilege or by the informer’s own action,

or if the informer appears as a witness.
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{2) Testimony on Material Issue. If an election is made not
to disclose the identity of an informer and the circumstances in-
dicate a reasornable probability that the informer can give testl-
mony or information necessary to a fair determination of a ma-
terial issue in the case, the judge shall on motion of the accused
in criminal cases dismiss the proceedings, and he may do so on
his own motion. In civil cases he shall make such order as m‘a-y/
be just,

(2) Testimony on Merits. If it appears

from the evidence in the case or from
other showing by a party that an informer
may be able to give testimony necessary
to a fair determination of the issue of
guilt or innccence in a criminal case or
of a material issue on the merits in a
civil case to which the government is a
party, and the government invokes the
privilege, the judge shall give the
government an opportunity to show in
camera facts relevant to determining
whether the informer can, in fact,
supply that testimony. The showing may
be in the form of affidavits or testi-
mony, as the judge directs. If the
judge finds that there is a reasonable
probability that the informer can give
the testimony, and the government elects
not to disclose his identity, the judge
on motion of the defendant in a criminal
case shall dismiss the charges to which
the testimony would relate, and the
judge may do so on his own motion. In
civil cases, he may make any order that

justice requires. Evidence submitted
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to the judge shall be sealed and pre-
served to be made available to the
appellate couvrt in the event of an
appeal, and the contents shall not
otherwise be revealed without an order
of court. All counsel shall be per-
mitted tc be present at any stage at
which counsel for any party is per-
mitted to be present.

(3) Legality of Obtaining Evidence. If information from an’
informer is relied upon to establish the legality of the means by
which evidence was obtained and the judge is not satisfied that

@ the information was received from an informer reasonably be-
fleved to be reliablg) he may require the identity of the informer

64




i

PROPOSED RULES OF EVIDENCE Rule 510

to be disclosed. The judge may permit the disclosure to be
made in camera or make any other order which justice requires.

All counsel/shall be permitted to be present at every sfage at
which any counsel is permitted to be present, If disclosure of

the identity of the informer is made in camera, the record there-

of shall be sealed and preserved to be made available to the ap-
pellate court in the event of an appeal,

Advisory Commlittec's Note

The rule recognizes the use of Informers as an Important aspect of
law cnforcement, whether the informer is o citizen who steps for-
ward with Information or a pald undercover agent.  1n elther event,
the basic Importance of anonymity in the cffecti~e use of Informers
is apparent, Bocchicchio v. Curtis Publishing Co., 203 F.Supp. 403
(E.D.T.062), and the privilege of wiithhoiding their identlty was
well . st lished at common law. Roviaro v. United States, 333 U.8.
53, B¢, 17 8.Ct. 623, 1 L.Ed.2d 839 (1957); McCormick § 118; 8 Wig-
more § 2374 (McNaughton Rev. 1961).

Subdlvision (a). The public interest in law enfereement requires
that the privilege be that of the government, state, or politieal subdi-
vislon, rather than that of the witness. The rule blankets in as an
inf rmer anyone who tells a law enforcement officer ahout g vinla-
tlon of law without regard to whether the officer is one charged

concerned
with the
issue of
legality

ﬁg&e rule also
applies to
disclosures to
legislative
investigating

with enforcing the particular law.

Although the tradition of protecting the identity of Informers has
evolved in an essentlally criminal setting, noncriminal law enforce-
ment situations involving possibilities of reprisal against informers
fall within the purview of the considerations out of which the privi-
lege orlginated. In Mitchell v. Roma, 2685 F.24 633 (3d Cir. 1959), the
pritilege was given effect with respect to persons informing as to vi-
olations of the Fair Labor Standards Act, and in Wirtz v. Continen-

. tal Finance & Lean Co., 326 F.2d 561 (5th Cir. 1964), a similar case,
the privilege was recognized, although the basis of dceision was lack
of relevancy to the issues in the case..

Only identity Is privileged; communications are not included ex-
cept to the extent that disclosure would operate also to disclose the
Informer’s identity. The common law was to the same effect. 8
Wigmore § 2374, at p. 765 (McNaughton Rev. 1961). See aiso Roviaro
v. United States, supra, 358 U.S. at p. 80, 77 S.Ct. 623; DBowman
Dairy Co. v. United States, 341 U.S. 214, 221, 71 S.Ct. 673, 95 L.Ed.
879 (1951).

A

committees and
their staffs,
and is suffi-
ciently broad
to include con-

tinuing investi-
\gations. /

p—
The rule doé;\

not deal with
the question

Subdivision (B). Normally the “appropriatec representative" to
make the claim will be counsel. However, it is possible that disclo-
sure of the informer's identity will be sovght in procecdings to which
the government, state, or subdivision, as the case may be, is not a
party. Under these circumstances effective implementation of the
privilege requires that other representatives be considered “appropri-
ate’ See, for example, Bocchicchio v. Curtis Publishing Co., 203 F.
Supp. 403 (E.D.Pa.1902), a civil action for libel, in which a local po-
lice officer not represented by counsel successfully claimed the in-
former privilege.

The privilege may be clalmed by a state or subdivision of a state if
the information was given to its officer, except that in eriminal cases
it may not be allowed if the government objects,
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whether pre-
sentence
reports made
under Criminal
Procedure Rule
32(c) should
be made avail-

able to an
Laccused.




or possiblé
sugpport

Since the pur-

pose of the
exception 1is
to allow dis-
closure as
bearing on
credibility,
it does not
permit calling
a person
solely for
the purpose
of learning
whether he is
an informer;
he is not a

"witness"
within the
rule.

may be able
to

the issue
of guilt or
innocence

in a crimi-
nal case or
of a material
issue on the
merits in a
civil case

Rule 510 prorosep ruLES oF EVIDENCE

Suhdivision (c) deals with situations in whleh the !nformer privi-
lega elther does not apply or is curtailed.

(1) If the identity of the Informer s disclosed, nothing further Ig
to e gained from efforts tc suppres? it.  Disclosure may be direct,
or the same practical effect may resitr from action revealing the in-
former's Interest In the subject matter, See, for example, Westing-
house Electrie Corp. v. City of Burlington, 122 U.S.App.D.C. 65, 3b1
F.2d 762 (1985, on remand City of Burlington v. Westinghouse Elee-
tric Corp, 244 F.Supp 839 (D.N.C.1463), which held that the filing of
civil sntitrust aerions destroyed as to plaintiffs the informer privi-
lege elaimed by tle Attorney General with respect to complaints of
eriminzal unt:trast sialaticne,  While allowing the privilege in effect
fo be waived by one pat it holder, 1. e. the informer himself, is
something of 5 novelt> in the taw of privilege, if the informer choos-
Y 1o reveal Mis fdentity, further cfforts to suppress it are scarcely
feasible,

The except:on is limited to disclosure to “those who wowd have
calise to ve<unt the communication,” in the Inngnage of Roviaro v.
Uritea States. 553 U.8. 53, 60, 77 S.Ct. 623, 1 L.Ed.2d 639 (1957),
since disciosure otherwise, o, g, to another law enforcing ageney, is
not caleulated to uadereut the objeets of the privilege.

1f the informer Leeomes a witness, the interests of justice in dis-
closing his status as a source of b;ns)m‘o biclieved to outweigh any
remnant of interest in nondisclosure which then remains. See Harris
v. United States, 371 1F2d 365 (Oth Cir: 1967), in which the trial
judge permitted detailed inguiry into the relationship hetween the
witness and the government, Cf. Attorney General v. Briant, 15 ).
& W. 160, 153 Eng. Rep. S08 (Exch, 1‘3.46))

(2) The informer privilege. it was held by the leading case, may
not be vsed in a criminal prosceution to suppress the identity of a
witness-when the :.ublic interest in protecting the flow of informa-
tion is outweighed by the individual's right to prepare his defense.
Loviaro v. United States, supra. The rule extends this balancing to
include civil as well as eriminal cases and phrases it in terms of “a

reasonable probability tha. the nformer{ean) give testimony neces-

/

=~ sary to a fair determination of(a_mrterinl 1ssue In Ihe casg.” Para-

graph (2) spells out specifically the consequences of a successful
claim of the privilege in a criminal case. The wider range oi possi-
bilities in civil cases demands more flexibility in treatment. Sec Ad-
visery Committee's Note to Rule 50¢ (d), supra.

(3) One of the acute conflicts between the interest of the public in
nondi=closure and che avoidance of unfairness to the accused as a re-
sult of nondisclosure arises when information from an informer is re-
lied upon to legitimate u search and seizure hy furnishing probable
cause for an arrest without a warrant or for the issuance of a war-
rant for arrest or search. MceCray v, Illinois, 356 U.S. 300, 87 S.Ct.
1056, 18 T..12d.2d 62 (1067, rehearing denied 386 U.S. 1042, The hear-
ing w carmiera which the rule permits provides an accommodation of
these conflieting interests.  United States v. Jackson, 384 F.24 S25
(3d Cir. 1967). The limited disclosure to the judge avoids any signifi-
cant impairment of seereey, while affording the accused a substantial
meia~ure of protection asuinst arbitrary police action. The procedure
is con~istent with MeCray and the decisions there discassed.




PROPOSED RULES OF EVIDENCE Rule 512

Rule 51s.,
WAIVER OF PRIVILEGE BY VOLUNTARY DISCLOSURE

A person upon whom these rules confer a privilepe against

or communi

disclosure of a confidential matterfivaives the privilege if he or
his predecessor while holder of the privilege voluntarilv discloses

\cation

D,

0. consents to disclosure of any significant part of tl'e mattep: or communi-
This rule does not apply if the disciosure is itself a privileged cation

communication,

Advisory Commitige's Hote

The central pnrpose of most privileges s (Ve riomotion of some in-
terest or relation<hip by endowing it v bih, 4 sunrporurng Leerecy or
confidentiality. It is evident that the n-ivilege should terminate
when the holder by his own act destro, e this econfidentiality,  Me-
Cormick §§ 87, 97, 106; & Wizmure 3§ 2242, 2007 2520, 2374, 2389-2300
(McNaughton Rev, 1961).

The rule is designed to be read with a view to what it is that the
particular privilege protects. I'or example, the lawjyer-client privi-
lege covers nnly communications, and the fact that a client has dis-
cussed a matter with his iawyer does not insulate the client against
disclosure of the subject matter discussed, although he is privileged
not to disclose the discussion itself. See McCormick § 93. The waiv-
er here provided for 1s similarly restricted. Therefore a client, mere-
Iy by disclosing a subject which he had discussed with his attorney,
would not waive the applicable privilege; he would have to muake
disclosure of the communication itself in order to offeet 4 waiver,

By traditional doectrine, waiver is the intentional relinquishment of
a known right.  Johnson v. Zerbst, 304 U.S. 458, 464, 58 S.C't. 1019, 82
L.Ed. 1461 (193%). 1Ilowever, in the confidential privilege situaticns,
once confidentiulity is destroyed through voluntary disclosure, no
subsequent claim of privilege can restore it, and knowiedge or lack of
knowledge of the existence of tie privilege appears to be irrelevant,
Califoruia Lvidence Code § 912; § Wigmore § 2327 (McNaughton
Rev, 1961),

Rule 512,

PRIVILEGED MATTER DISCLOSED UNDER COMPULSION
OR WITHOUT OPPORTUNITY TO CLAIM PRIVILEGE

Evidence of a statement or other di~closure of privileged mat-
ter is not admissible against the kjéfber of the privilege if the
disclosure was (a) compelled crronoec U~y or (h) made without
opportunity tc claim the privilege

Advisory Committec's Note

Ordinardy a privihoee is 1nviiedd oo order to foreatall disclosure,
Howerver, under some clrenmstane < - onsideralion must be given to
the status and coffect of a4 dicclosure dlready made. Rule 511, imme-
diately preceding, pives veluntary diselosyre the effeet of a wiuiver,
while the precent rule covers the effect of Giselocure made under
compulsion or wtlonut opportunity to claim the priviiege.
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Rule 512 proros=zp ruLES OF EVIDENGE

Confidentiality, once destroyed, is not susceptible of restoration, yet
some measure of repair may be accomplished by preventing use of
the evidence agninst the holder of the privilege. The remedy of ex-
clusion is therefcre made avainule when the earlier disclosure was
compelled erroneously or without opportunity to claim the privilege.

With respect to erroncously compelled diselosure, the argument
may be made that the heider ~hwould be required In the first instance
to assert the privileso, stuani las ground, refuse to answer, peruaps
incur a judgment of contempe, ot vxlaust #11 legal recourse in or-
der to sustain his privilews  See Pruser v, United States, 145 F.2d
130 (8th Cir. 1944), cort dervd 1 8. 846, 65 8.Cr. 684, 83 L.Ed.
1409 ; United ftures v, JoLr . =0 FoSup g 338 NLD.Pa1947), aff'd
163 F.2d 42 (3d Cir. 1057, oG cbeded Dhr LS 859, 68 S CL 355, 92
L.Ed. 422, reh. donied 353 ) & 43 57 20 4537, 92 Lod. 1118, How-
ever, this exacts of the =Yl _r a. = ,o1iitn!e in the face of author-
ity than ordinary indivit o2 o : - 1016 pnssess, and assumes un-

realistically that o ,adied v, k hways availabie.  In self-in-
crimination eases, the wrincrs arorn that erroneonsly compelled dis-
closures are inadmissb!ls g ¢ L ‘.ent eriminal prosecution of the
holder, Maguire, Fvidence f ¢ v .5 1950); MeCormick § 127; 8

Wigmore § 2210 iMcNaugh: » Roev 35613, and the principle is equally
sound when applied to «thor priviieses. The modest departure from
usual prineiples of re- jadieat: which oecurs when the compulsion isg
judicial is justified Uy the advantage of having one simple rule, as-
suring at least onr opportunily for judicial supervision in every case.

TL second eircvmnstunce steted as a basis for exelusion is disclo-
sure made without opporiuniry 1o the holder to assert his privilege,
Illustrative possibilities are disclosure by an cavesdropper, by a per-
son used in the transmission of a privileged communication, by a
family member participating in psycnotherapy, or privileged data im-
properly icade available from a computer bank.

Rule 513.

COMMENT UPON OR INFERENCE FROM CLAIM OF PRIVI.
LEGE; INSTRUCTION

(a) Comment or Inference Not Permitted. The claim of a
privilege, whether in the present proceeding or upon a prior oc-
casion, is not a proper subject of comment by judge or counsel.
No inference may be drawn therefrom.

(b) Claiming Privilege Without Knowledge of Jury. In jury
cases, proceedings shall be conducted, to the extent practicable,
SG as to facilitate the making of claims of privilege without the
knowledge of the jury. )

(¢) dury Instruction. Upon request, any party against whom
the jury might draw an adverse inference from a claim of privi-
lege is entitled to an instruction that no inference may be drawn
therefrom,

Advisoiry Committee's Note
Subdiviston (a). In Griffin v. Califomia, 380 U.S. 609, 614, S5 S.
Cr. 1220, 14 L.EA2d 106 (1967 *. e Col + pointed out that allowing
c¢'mment upon the claim of a jonvt'ege “euts down on the privilege
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PROBCSED RULES OF EVIDENCE Rule 513

by making Its assertion costly.” Consequently it was held *hat com-
nent upon the clection of the accused not to take the stand infringed
upon his privilege against self incrimination so substartially as to
constitute a constitutional vioiation. While the nrivileges governed
by these rules are not constitutionally based, ther sre nevertheless
founded upon important policies and are entitled to mavyimum effoet.
Hence the present subdivision forbids comment upon the exercise of
a privilege, in accord with the weight of authority. Courtney v.
United States, 290 F.2d 321 (9th Cir. 1968); 8 Wigmore §§ 2243, 2302,
2386: Barnhar(, Privilege in the Uniform Rules of Lvidence, 24 Ohio
St.L.J. 131, 137-138 (1963). Cf. Mt 'ormick § SU.

Subdivislon (h). The value of o privib oo o, 'y be greatly depreciat-

i cd by means other than expresaly o mmectitg fo o jury upon the
‘ fact that it was exercivwed, 7Thas, the cailing of . witness in the
presence of the jury wnd s ogneutdy exensing him after a side-
bar conference may cffectiveiv ¢ nvey 1o the jury fthe fact that a
privilege has been claimed, oo tho.ph the actual claim his not

been made in their hearing. Wheitner a privilege will be claimed is
usually ascertainable i zdvance . 4 the handiing of the entire mut-

ter outside the presence of tne ey is feasible.  Destruction of the
privilege by innuendo can and ~hould be avoided. Tallo v. United
States, 344 F.2d 467 (Ist Cir. 1963); United States v, Tomauiolo, 249

F.2d 683 (2d Cir. 1957); San Fratello v. United States, 343 F.2d 711 M
(5th Cir. 1965); Courtney v, United States. 390 F.2d 521 (9th Cir.
1568); 6 Wigmore § 1808, pp. 275-276: 6 U.C.L.A.L.Rev. 455 (1859).

This position is in accord with the general acreement of the authori-

ties that an accused cannnt be forced o make his cleetion not o tes-

tify in the presence of the jury. 8 Wigmore § 2268, p. 407 (Me-
Naughton Rev. 1961,

Unanticipated situations are, of rourse, bomnd to arise, and much
must be left to the discretion of ¢ judge and the professional re-
sponsibility of counsel.

Subdivision (c). Opinions will differ as to the effectiseness of a
Jjury instruetion not to draw an adverse inference from the making
of a claim of privilege. See Bruton v United States, 389 U.S. 818, <8
8.Ct. 126, 19 L.Ed.2d 70 (1968). Whether an instruction shall be giv-
en is left to the sound judgment of counsel for the party against
whom the adverse inference may be drawn., The instruction 18 a
matter of right, if requested. This 1s the result reached in Bruno v.
United States, 308 U.8. 287, 60 S Ct. 198, 84 1.Ed. 257 (1939), holaing
that an accused is entitled to an iustruction under the statute (now
18 U.8.C. § 3481) providing that his failure to testify creates no pie-
sumption against him,

The right to the instrnetion is nat impaired by the fact that the
claim of privilege is by a witness. rather than by a party, provided
an adverse inference agninst the party may result,




Rule 601 prorosep RULES OF EVIDENGE

ARTICLE VI. WITNESSES
Rule 601.
GENERAL RULE OF COMPETENCY

Every person is competent to be a witness except as otherwise
provided in these rules,

Advisory Commlttec's Note

This general ground-cleariug eliminates all grounds of incompeten-
¢y not spevifically reesen.zed in the succceding rules of this Article.
Included among the grouads th.s ~bolished are religious belief, con-
viction of crime, and connection wii™ the Iitigation as a party or in-
terested person or spouse of a party or intervested person, With the
exception of the so-called Dread alavn's Acts, American jurisdictions
generally have ceased to recozaize these grounds.

The Dead Man's Acts are sarvi ving traces of the common law dis-
qualification of partics and  terested persons. They exist in variety
too great to convey ccuviction of their wisdom and effectiveness.
These rules contain no provision of this kind, For the reasoning un-
derlying the decision not to give effect to state statutes in diversity
cases, see the Advisory Committee's Note to Rule 501.

No mental or moral qualifications for testifying as a witness are
specified. Standards of mental capacity have proved elusive in ac-
tual application. A leading commentator observes that few witnesses
are disqualified on that ground. Veihofen, Testimonial Competence
and Credibility, 34 Ceo.Wash.L.RRev. 53 (1965). Discretion is regular-
Iy exercised in favor of allowing the testimony. A witness wholly
without capacity is difficult to imagine. The question is one particu-
larly suited to the jury as onc of weight and credibility, subjoct to
judicial authority to review the sufficiency of the evidence. 2 Wig-
more §§ 501, 509. Standards of moral qualification in practice con-
sist essentially of evaluating a person’s truthfulness in terms of his
own answers about it. Their principal utility is in affording an op-
portunity on voir dire examinaticn to impress upon the witness his
moral duty. This result may, however, be accomplished more direct-
Iy, and without haggling in terms of legal standards, by the manner
of administering the oath or affirmation under Rule 603.

Admissibility of religious belief as a ground of impeachment is
treateG in Rule 610. Conviction of crime as a ground of impeach-
ment is the subject of Rule 609. AMarital relationship is the busis for
privilege under Rule 503. Interest in the outcome of litigation and
mental ecapacity are, of covrse, highly relevant to credibility and re-
quire no special treatmert to render them admissible along with oth-
er matters bearing upon the pereeption, memory, and narration of
witnesses.

Rule 602.

LACK OF PERSONAL KNOWLEDGE

A witness may not testify to a matter unless evidence is intro-
duced sufficient tc suppost a finding that he has personal knowl-
edge of the matter. Evidenc~ to prove personal knowledge may,
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PROPOSED RULES oF EVIDENCE Rule 604

but need not, consist of the testimony of the witness himself,
This rule is subject to the provisions of Rule 703, relating to
opininn testimony by expert witnesses.

Advisory Commitfee’s Note

.« [Tlhe rule requiring that a witness who testifies to a
fact which can be percelved by the senses must have nad an opportu-
nity to observe, and must have actuaily observed the fact” is a “most
pervasive manifesration” of the common Ilaw insisience upon “the
most reilable sources ef iLformetion.”” MecCormick § 10, p. 19. These
foundation requirements may. of course, te furnished by the testimo-
ny of the witness himself: henee perennal knowledge is not an shso-

Iute but may consist of whut o6 & 1fness thinks he knows from per-
sonal perception. 2 Wigmore G20 1: .} be observed that the rule
is in faect a specialized appliccar = = uinvi: ions of Rule 104(L) on

conditional relevancy.

This rule does nat goser: ' > _isuntion of a witness who testifies
to a hearsay statement as s»cl,, if e has perscnal knowledge of the
making of the statement. Il . €01 and 805 would be applicable,
This rule would, however prevcrt him from testifying to the subject
matter of the hearsay statesuent, us be has no personal knowledge of
it.

The reference to Raile 703 i3 designed to avoid any question of con-
flict between the present rule and the provisions of that rule allow-
irg an expert to express opinions based or facts of which he does not
have personal knowledge.

Rule 603.
OATH OR AFFIRMATION

Before testifying, every witness shall be required to declare
that he will testify truthfully, by oath or affirmation adminis-
tered in a form calculated to awaken his conscience and impress
his mind with his duty to do so.

Advisory Committee's Note

The rule is designed to afford the flexibility required in dealing
with religions adults, atheists, conscientious objectors, mental defee-
tives, and children. Affirmation is simply a solemn undertaking to
tell the truth; no special verbal formula is required. As is true gen-
erally, affirmation is recognized by federal law, "“Oath” includes af-
firmation, 1 U.S.C. § 1; jndges and clerks may administer oaths and
affirmations, 28 U.S.C. §§ 459, 953 and affirmations are acceptable
in lieu of oaths under Rule 43(d) of the Federal Rules of Civil Proce-
dure. Perjury by a witness is a crime, 18 U.S.C. § 1621,

Rule 604.
INTERPRETERS

An interpreter is subject to the provisions of these rules relat-
ing to qualification as an expert and the administration of an
oath or affirmation that he will make a true translation.
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Advisory Committee's Nofs

The rule implements Rulc 43(f) of the Federal Rules of Clvil Pro-
cedure and Rule 28(b) ot the Federal Rules of Criminal Procedurs,
both of which contain provigicns for the appointment and compensa-
tion of interpreters.

Rule 605.
COMPETENCY OF JUDGE AS WITNESS

The judge presiding at the trial may not testify in that trial
as a witness. No objestian need be made in order to preserve
the point.

Advisory Committee's Note

In view of the mardate of o4 - SC § 455 that a judge disqualify
himself in “any case ir. which he . . . is or has been a mate-
rial witness,” the likelibood 1h o the presiding judge in a federal
court might be ealled to te:t.fy in the trial over which he is presid-
ing is slight. Nevertheless th. possibility is not totally eliminated.

The solution here prescuted js 1 broad rule of incompetency, rather
than such alternatives as mcompetency only as to material matters,
leaving the matter to the diseretion of the judge, or recognizing no
incompetency. The choice is the result of inability to r volve satisfae-
tory answers to questions which arise when the judge .-bandons the
bench for the witness stand. Who rules on objections? “Wlo com-
pels him to answer? Can he rule impartially on the weight and ad-
missibility of his own testimeny? Can he Le impeached or cross-ex-
amined ecffectively? Can hie, in a2 jury trial, avoid conferring his seal
of approval on one side in the eyes of the jury? Can he, in a bench
trial, avoid an involvement destructive of impartiality? The rule of
general ineompeteney has substantial support. See Report of the
Special Committee on the Propriety of Judges Appearing as Witness-
es, 36 A.B A.J. 630 (1950): cases collected in Annot. 157 A.L.R. 311;
McCormick § 68, p. 147; Uniform Rule 42; California Evidence Code
§ 703: Kansas Code of Civil Procedure § 60—442; New Jersey Iovi-
dence Rule 42, (t. ¢ Wigmore § 1909, which advoeates leaving the
matter to the diserction of the judge. and statutes to that effect col-
lected 1n Annot. 157 A.L.R. 311.

The rule provides an “automatis” objection.  To require an actual
nhjection would confront the opponent with a choice between not oh-
jecting, with the result of allowing the testimony, and objecting, with
the probable result of excluding the testimony but at the price of
continuing the trial before a judge likely to feel that his mtegrity
had been attacked by the ohjector,

Kule 66¢.
COMPETENCY OF JUROR AS WITNESS

(a) At the Trial. A member of the jury may not testify as a
witness before that jury in the trial of the case in which he is
sitting as a juror. If he is called so to testify, the opposing par-
ty shall be afforded an opportunity to object out of the picsence
of the jury.
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(b) Inquiry Into Validity of Verdict or L.dictment. Upon an /‘r

inquiry into the validity of a verdict or indictment, a juror may
not testify(concerning Jthe effect of anything Upon his or any
other juror's mind or emotions as inflocneing hira to assent to
or dissent from the verdict or indictment o concerning his men-
.tal processes in connection therewithg ™o mar his affidavit or
evidence of any statement by hic:Jindr~ 777 T 6/T57 of this)
(kind be received for these purposes.f T

—
Advisery Cen.ouit i e

Subdivislon (a). The consid-rat.. ;- 3 \ R .'\
bility of testimnony by a juin: .5t M ' Ve ALy as
juror bear an obvious similiiity 1 .- . R ©dyn s
called as a witness. Ree Ad. -~ (v o« T . o Rale 65035,
The judge is not, however, .n thi- , .. ¢ © ool for
departure from usual principles oo o0 s e hee nnded
hence the only provision on ol.je fun o A s obe afforded
for its making out of the jrescnee < f (.o g Te Rul» 867,

Subdivision (b). Whether to~t'mony, »f7 ivli~ ar < toments of
Jurors should be received for the prorpos v of ».07 Gy or sUHPOTE-
ing a verdict or indictment, and 1f o vrace v L.t crroninstapees, has
given rise to substantial differences of v :i.aon. Ile fariliar rubsie
that a juror may not impcach his ovn vordeet, datine from Lord -
Mansfield's time, is a gross oversimplification. The vaines songht
to be promoted by excluding the evidenes include f1eedom of dehibera-
tion, stability and finality o1 verdiets, onad pretection of jurers
against annofance and embarrassment  Melenald v. Dless, 228 U S,
264, 35 8.Ct. ¥83, 59 L.Ed. 1300 (1915'  On :tle other hand, simply
putting verdicts beyond cffective reach can only promote irregularity
and injustice. The rule offers un accommadation between those com-
peting considerations

The mental operations and emotional reactions of jurars in arriv-
ing at a given result would, If ullowed as a subjeet of inoniry, place
every verdict at the mercy of jurors and invite tamperirg and
harassment. Sce Grenz v. Werre, 120 N.3W 20 881 (N.D 1964). The

as to any matter
Oor statement occur-
ring during the
course of the
jury's delibera-
tions or to

r except that a
juror may testify
on the gquestion
whether

extraneous preju-
dicial informatioa
was improperly
brought to the
jury's attention
Oor whether

any outside in-
fluence was
improperly brought
to bear upon any
juror.

authorities are in virtunally complete accord in excluding the evidencee.
Fryer, Note on Disqualification of Witreseo~, Selecied Writings on
Evidence and Trial 343, 347 (Fryer cd 19571+ Alagvire, Weinstein, ot
al, Cases on Evidence 887 (5th ed. 1967, & Wigmors 2319 (Me-
Naughton Rev.1961). As to matters other than mental operations and
emotional reactions of jurors, substantial autnority refuses to allow
a juror to diselose irregularit:es which veenr in th» jury raom, but
allows his testimony as zo irregularitios oceurring ont~rde and o' nws
outsiders to testify as to cecurrences both wside and cnt S Wismore
§ 2354 (McNaughton Rev. 19611, However, th - doar of the g 1y raom
is notfa satisfactory dividing point, and the Supreme Court has

concerning a
matter about
which he would
be precluded
from testifying
be received.

refused to accept iy” Maffox v United States, 146 U 3. 140, 12 S.CL
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50, 368 L.Ed. 917 (1892). fCf. McDonald v. Pless, 238 U.S. 264, 85 S.Ct.
ﬂ785, 659 L.Ed. 1300 (1915). The trend has been to draw the dividing
line between testimony as to mental processes, on the one hand, and
a8 to the existence of conditions or occurrences of events calculated
improperly to influence the verdict, on the other hand, without re-
gard to whether the happening {8 within ¢r without the jury reom.
Wright v. Iilinois & Miss. Tel. Co., 20 Iowa 185 (1868); Perry v. Bal-
ley, 12 Kan. 539 (1874); State v. Koclolek, 20 N.J. 92, 118 A.2d &12
L(1955). The jurors are the persons who know what really happened.
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Deleted

Under the federal decisions the central
focus has been upon insulation of the
manner in which the jury reached its
verdict, and this protection extends to
each of the components of deliberation,
including arguments, statements, dis-
cussions; mental and emotional reactions,
votes, and any other feature of the
process. Thus testimony or affidavits
of jurors have been held incompetent to
show a compromise verdict, Hyde v. United
_States, 225 U.S. 347, 382 (1912); a
quo-ient verdict, McDonald v. Pless, 238
U.S. 264 (1915); speculation as to
insurance coverage, Holden v. Porter,
405 F.2d 878 (10th Cir. 1969), Farmers
Coop. Elev. Ass'n v. Strand, 382 F.2d
224, 230 (8th Cir. 1967), cert. denied
389 U.S. 1014; misinterpretation of in-
structions, Farmers Coop. Elev. Ass'n

v. Strand, supra; mistake in returning
verdict, United States v. Chereton, 309
F.2d 197 (6th Cir. 1962); interpretation
of guilty plea by one defendant as
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implicating others, United States v,
Crosby, 294 F.2d4 928, 949 (24 Cir. 1961).
The policy does not, however, foreclose
testimony by jurors as to prejudicial
extraneous information or influences
injected into or brought to bear upon
the deliberative process. Thus a juror
is recognized as competent to testify
to statements by the bailiff or the
introduction of a prejudicial news-
paper account into the jury room,
Mattox v. United States, 146 U.S. 140
(1892). See also Parker v. Gladden,
385 U.S. 363 (1966).
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[ The rule does
not purport to
specify the sub-
stantive grounds
for setting
aside verdicts
for irregularity;

the competency of
jurors to testify
concerning those
|grounds.

and 18 U.S.C.
§ 3500

it deals only with

Rule 606 prorosED RULES OF CVIDENGE

Allowing thern to testify as to matters other taan their own luner re-
actions involves no particular hazard to the valies sought to be prn-
teeted. The rule {s based upon this conclusion. It makes no attempt
to apecify the substantive grounds for sctting aside verdlets for irreg-
\ ularity.

(- Sce T80 Ttulc 07e) of The Federal Rules of Criminal Procodurd gov-

erning the scerecy of grarnd jury proccedings. The present rule doces

not relate to secreey and digelosure but to the competency of certain .
witnoesees and evidenco.

Bule 607.
WHE MAY IMPEACH

The ciedihiut. o a witness mav be attacked by any party, in-
cluding the par v cniling ha,

Advisary Committee's Note

The trichitionad e apnirst impeaching one's own witness is ahan-
doned as bascd on false premises. A party does not hold out his wit-
neesey as worthy of belief, <inee he rarely has a free choice in seleet-
ing thery Denial of the right leaves the party at the merey of the
vatness and the adversary  If the impeaciunent is by a prior state-
ment, 1t is free from Learsay dangers and is exeluded from the cate-
foty of near<ay under Rule SGtudy (1), I.add, Impeachment of One's
Own Wittess——New  Developments, 4 U.Chi.T..Itev. 69 (1936); Me-
Cormich § 3% 3 Wigmere 88 %90-018. The substantial inroads into
the o e mde o the years ny decisions, rules, and statutes are
evidenme of v Lts us to s basie seundness and workability. Cases
are colorted or 3 Wapnoore § 0050 Ievised Rule 32(a) (1) of the

Federal 11 s ¢« 00 Prosddure allows any party to impeach a
witnesg Lol o f o dopeiior, and Rule 47 has allowedd
the ral ¢~ o, - b an adverse party or person jden-
tified b R ST statutes allowang a oparty to impeach
his onr o« llg ler vierving errenmstances are 111 Rev.Stat-.
TO8T, ¢ 11t M Lo s Annot 1039, ¢ 233 § 23 20 N.LStats.
Annat 1070 8 0 g Y O CPLR O 4514 (McKinney 1963); 12 V.

Rtats Annot 1000 88 3041 1842 Complete ¢ divial rejection of the
old rule s found 1o 'r.ted Ntatcs v Freeman, 302 1.2d 347 (2d Cir.,
1062). The same result ix reached 1n Umform Rule 200 California
Fiildence Code § 750, hars<as Code of Civil Procedure § 60-420 See
also New Jersey Lidnoe Rule 20, ’

Rule 608.
EVIDENCE OF CHARACTER AND CONDUCT OF WITNESS

(a) Opinion and Reputation Evidence c¢f Character. The
credibility of a witness may be attacked or supported by evi-
dence in the form of reputation or opinion, but subject to these
limitations: (1) the evidence may refer only to character for
truthfulness or untruthfulness, and (2) except_ with respect to)

Deleted .__—~~lan accused who fesfifies in s own behalf, fevidence of truthful

character is admissible only alter the character of the witness
74
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PROPOSED RULES OF 2vIDENRCE Rule 608

for truthfulness has been attucked by oplnion or reputation evi-
dence or otherwise,

(b) Specific Instances of Conduet, Specific instances of the
conduct of a witness, for the purpose of attacking or suppnrting
his credibility, other than convietion of crime as provided in
Rule 609, may not be nroved by extrinric evidence. They may,

Deleted

however, if ceaﬂﬂprobaﬂve cf truthfulness or untruthfulness
and not remote In time, ba inquirad into on cross-examination of
the witness himself or on cross-axami=aric= of a witness who
testifies to his character for t~ur 2% " -« ¢ ;i ruthfulness,

The giving of testimony, whethey by =v accused or by any
other witnevs, does not operata a8 & winer of his privilege
against self-mcrimination when ¢~ with respect to mat-
ters which relate only to credibiiity.

Advisory fomrmiias's date

Subdivision (a). In Rule 40413} tun generel position is taken that
character evideree is not acmisaible for the nurpuse of proving that
the persen acted in conformity Lherewlith, subject, however, to several
exceptions, one of which is characier evidence of a witness as bear-
ing upon his ecredibiliry, The present rale develops that exception.

In naccordance with the bulk af judicial authority, the inguiry is -
strictly limited to character tor veraclty, rather than allowing evi-
dence as to character generally. The result is to sharpen relevancy,
ta reduce surprise, waste of time, and confugion, and to make the lot
of the witness somewhat less unattractive. McCormick § 44.

The use of opinion and repuration evidence ss means of proving
the character of witnesses is consijtent with Rnrle 405(a). While the
modern practice has purported to exclude opinion, witnesses who tes-
tify to reputation seem In fact often to be giving their opinions, dis-
gulsed somewhat micteadingly a8 reputation. See MceCormick § 44.
And even under the modern pracrice, & common relaxation has al-
lowed inquiry ag to whether the witnesses would belleve the principal
witness under oath. United Statez v. Walker, 313 F.2d 236 (€tbh Cir,
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1983), and cases cited therein; MeCormick § 44, pp. 04-05, n. 3. , )
> - " P ) [Athe witness'’
Lxcept when the witness is the accused test!fyipg In his own be- =5
half, ghumcter evidence in support of credibility is admlssible under s

tie rifle only nttcr@?cnamaer nag Tirat been attacked, as has been
the case at common law. JMaguire, Welnetein, et al.,, Cases on Evi-
dence 205 (5th ed. 1983); 2icCormick § 49, p. 105; 4 Wigmore § 1104,
The cnormous needless consumption of time which a contrary prac-
tice would entall justiffes the limitatlon. Oplinion or reputation that
the witness is untruthful specificslly qualifies as an attack under the
rule, and cvidenee of misconduct, including conviction of crime, and
of corruption also fall within this category. Evidence of bias or in-
terest doos nor. MeCormliek § 49; 4 Wigmore §§ 1108, 1107. Wheth-
er evidence in the form of contradiction is an attack upon the char-
acter of the witness must depend upon the clrcumstances. Me-
Cormick § 49. Cf. 4 Wigmore §§ 1108, IIOQﬁ‘he exception with re-
spect fo the accused who testifiea i based upon the assumption that
the mere circumstance of betng the accused is an attack on charac-
ter. It s consistent with the admissibility »f evidence of good char-
acter under Rule 404(a) (1),

75
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As to the use of
specific instances
on direct by an
opinion witness,
see the Advisory
Committee's note
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RUIG 608 PROPOSED RULES OF EVIDENOCE

Subdlivislon (b). In conformlity with Rule 405, which forecloses use
of evidence of specific incidents as proof in chief of character unless
character is an issue in the case, the present rule generally bars evi-
dence of specific Instances of conduct of a witness for the purpose of
attacking or supporting hisg credibility. There are, however, two ex-
ceptions: (1) specific instances are provable when they have been the
subject of criminal conviction, and (2) specific instances may be in-
quired into on cross-examination of the principal witness or of a wit-
ness giving an opinion of his character for truthfulness. '

(1} Conviction of crime as a technique of impeachment is treated in
detail in Ilnle 609, and here is merely recognized as an exceptlon to
the general rule excluding evidenec of specific incidents for impeach-
ment purposes.

(2) Particular instances of condtict, though not the subject of crim-
inal conviction, may be inquired into on cross-examination of the
principal witness himself or of a witness who testifies concerning his
character for truthfulness. Effective cross-cxamination demands
that some allowance be made for going into matters of this kind, but
the possibilities of abuse are substantial. Consequently safeguards
are crected in the form of specific requirements that the Instances

inquirec into be‘clenrly)probative of tri thfulness or its opposite and
not remote in time. Also, the overridirg protection of Rule 403 re-
quires that probative value not be outweighed by danger of unfair
prejudice, confusion of issues, or misleading the jury, and that of
Itule 611 bars harassment and undue embarrassment,

The final sentence constitutes a rejectics of the doctrine of such
cases as People v, Sorge, 301 N.Y. 198, 93 » .E.2d4 637 (1950), that any
past criminal act relevant to credibility may be inquired into on
cross-examination, in apparent disregard of the privilege against
self-incrimination. While i¢ is clear that an ordinary witness cannot
maike a partial disclosure of incriminating matter and then invoke
the privilege on cross-examination, no tenable contention can be made
that merely by testifying he waives his right to foreclose inquiry on
cross-examination into eriminal activities for the purpose of attack-
ing his eredibility. So to hold would reduce the privilege to 2 nulli-
ts. While it is true that an accused, unhke an ordinary witness, has
an option whether to testify, if the option can be exercised only at
the price cf opening up inquiry as to any and all eriminal acts com-
mitted during his lifetime, the right to festify could searcely be said
to possess much vitality. In Griffin v. California, 380 U.8 609, &5
S Cr 1220, 14 L.Ed.2d 108 (1965), the Court held that allowing com-
ment on the election of an accused not to testify exacted a constitu-
tionally impermissible price, and o here. While no specific provision
in terms confers constitutional status on the right of an accused to
take the «<tand 1n his nwp defen<e, the existence of the right is so
completely recognized that a denial of it or substantial infringement
upon it would surely be of due proeess dimensions.,  See Ferguson v,
Georgua, 363 U9, 570, 81 K.Ct 756, 5 L.EA.2d 783 (1061): NMeCormick
§ 131, 8 Wigmore § 276 (MeNanghten ey, 1961y, In any event,
wholly aside from constitutional conslaerations, the provision reproe-
sents o sound policy.
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PROPOSED RULES OF EVIDENOE Rule 609

Rule 609,

IMPEACHMENT BY EVIDENCE OF
CONVICTION OF CRIME

(a) General Rule., For the purpose of attacking the credibili-
ty of a witness, evidence that he has been convicted of a crim
(except on a plea of nolo contendere)is admissible but only if the ___Deleted
crime (1) was punishable by death or Imprisonment in excess of
one year under the law under which he was convicted or (2) in-
volved dishonesty or false statement regardless of the punish- Deleted
(.'/'* meny Unless (3), in either case, the judge determines that thi)

prcbative value of the evidence of the crime is substantially out-
iveighed by the danger of unfair prejudice. / o

(b) Time Limit. Xvidence of a conviction under this rule is
not admissible if a period of more than 10 years has elapsed
since the date offconviction or of e release of the witness from
confinement, whichever is the later date,

(c) Effect of Pardon, Annulment, or Certificate of Rehabilita-
tion. Evidence of a conviction is not admissible under this rule
if (1) the conviction has been the subject of a pardon, annul-
ment, certificate of rehabilitation, or other equivalent procedure,
and (2) the procedure under which the same was granted or is-
sued required a substantial showing of .ehabilitation or was
based on innocence.

recent

(d) Juvenile Adjudications. Evidence of juvenile adjudica-
tions is generally not admissible under this rule. The judge
may, however, allow evidence of a juvenile adjudication of a wit-

- ness other than the accused if conviction of the offense would be
admissible to attack the credibility of an adult and the judge is
satisfied that admission in evidence is necessary for a fair deter
mination of the issue of guilt or innocence.

(e) Pendency of Appeal. The pendency of an appeal there-
from does not render evidence of a conviction inadmissible. Ev-
idence of the pendency of an appeal is admissible.

Advisory Committee's Note

As a means of impeachment, evidence of conviction of crime is 8ig-
nificant only because It stands as proof of the commission of the un-
derlying criminal act. f There is little dissent from the genecral propo-
sition that at least some crimes are relevant to credibility. The
weight of traditional authority has been to ascribe this quality to fel-
onies generally, without regard to the nature of the particular of-
fense, and to crimen falsi, without regard to the grade of the offense.
3 Wigmore § 980. Law in the .. ea is statutory. The English Crimi-
nal Procedure Act, 1885, s. 6, 3, nhich governs both elvil and criminal
cases, allows any felony or misdemeanor conviction to be proved. 1u
contrast, Uniform Rule 21, fullowing Model Code Rule 106, permits
only crimes involving “dishonesty or false statement.”

Extrinsic evidence of specific instances of conduct is exclnded ard
inquiry Inte them on cross-exanination subjected to restiictions un-
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There is little dissent
from the general proposi-
tion that at least some
crimes are relevant to
credibility but much
disagreement among the
cases and commentators
about which crimes are
usable for this purpose.
See McCormick §43;

2 Wright, Federal
Piactice and Procedure:
Criminal § 416 (1969).
The weight of tradi-
tional authority has
been to allow use of
felonies generally,
without regard to the
nature of the particular
offense, and of crimen
falsi, without regard
to the grade of the
offense. This is the
view accepted by Con-
gress in the 1970 amend-
ment of § 14-305 of the
District of Columbia
Code, P.L. 91-358, 84
Stat. 473. Uniform
Rule 21 and Model Code
Kule 106 permit only
crimes involving "dis-
honesty or false state-~
ment." - Others have
thought that the trial
judge should have dis-
cretion to exclude
convictions if the
probative value of the
evidence of the crime

is substantially out-
weighed by the danger
of unfair prejudice.
Luck v. United States,
121 U.s. App. D.cC. 151,
348 F.2d 763 (1965);
McGowan, Impeachment

of Criminal Defendants
by Prior Convictions,
1970 Law & Soc. Order

l. Whatever may be the
merits of those views,
this rule is drafted to
accord with the Congres-
sional policy manifested
in the 1970 legislation.

)

Rule 609 proroscp RULES OF EVIDENCE

der Ntule G08. The reasons for these limitations tend fo diminlsh or
disappear when the conduet has been the basls of o judiziient of con-
vietion, ‘I'he danger of self-lnerimination no longer exists, Nisks of
confusion of issues, nusleading the jury, waste of time, and surprise
are at least greatly Jecwined, The 1ik of unfalr prejudice Lo a party
in the use of this method 1o Bupeach the ordinary witness is so rini-
mal a4 seaceely to be a <nhject of comment, 8 Wizirore & 979, 980,
IPor peneral disesis 0w o Laddq, Crediielity Tests—Current frends,
&) Ula L Tev, 166, 171 IS8 (101, )

The most {roul les wae aspeet of impeaclunent by evidoenen of con-
viction is presenicd when the witn o . hingelf the aecensal in a
criminal case,  Fine coar entionnl e - vdhesitating!y supported by
Wizmore, has been (il an aeen-c] - ., clects o tal e the ctand is
sul jeer to impenct i s o Wilness fuebaling mneachionent by pron{
of tomviction, 3 Wypra o oot s SN CU R e s apperenr Brow-
ing mneasiness thay aeenclunent m this furm not unl casts doubt
upon heseredililiy 'V Gieo ey e LI in castingg 1 o atmos-
phere of aspersion sl b depute ey et e defemdan: s- 4 (anvinee
the juiy that he i< an babifnal Livoweoiier Who shendtd t e panixhed
and cortined tar e oY momd L 7t corvandt " Jtvehiards v,
United States, S0 ] Sp OO DS el Y o g 1) Reo
Griswold, The Fomg Voow ) 01 AL 0015 1e2t (flo ., sehaefer,
I'olice Tntemroention a0 1 Privciene Ao~ Seif tecieonaion 61
Nw UL Koy, 006, 512 clepin:s Jalsen oy g Zaice I, e Avwrvican Jury
324, 1269150, VHE-Tin (1, e ottty of drawing tine forbid-
den Joference merea- s when (e Paar codnvietions are §or the samne
crinie a< that yow ) 1o i

With these alidee” 0 7, selad, e ol Geary Conaned. - Las dncor
porated i th -« proposd e s ot Saards, fa ternis pyelitable to
all witiieszes bovr of 1o W sienifioape s to (f» acens 3 who eleets
to testify,  Ine nie o one G elage: tay P ey e jvygaoe to exe
chnde if the prolotne valne of the comvictior, b osubseptiolly out-
weighied by the dunzer «f unfair rrejudiee s (b tmposing (et tine
Hmitations; () pivir. an exclhusionary effeet to demonstrated reha-
bilitation; and (i seaerally exelnding juvenile adjudicntions.  Sub-
ject to these restrictione, admissibility in evidence is taken as one of
the impedimen s atiending conviction of erime.

78




The proposed rule incorporates certain
basic safeguards, in terms applicable to
all witnesses but of particular signifi-
cance to an accused who elects to testify.
These protections include the imprmsition
of definite time limitations, giving
effect to demonstrated rehabilitation,
and generally excluding juvenile adjudi-

cations.

J’/,//”———_—_ng;\ Tontly Witk 11 T Tadmim ity of) ?
(CSunmivision ( unsislently with {he general inadmissibility o
Deletea T ———— ) ,

ne ol aiclo contcudere under Rule 410, ennvictions Lased upon then :
are not u.able for inupe seianent,

*For purpeses of im:cachment, erimes ave divided into two categn-
ries Ly the rule: (1) those of what is generally regarded 25 felony
grade, waithout parteevtie recard to the nataie of the offense, and
(2) those invelving disboresty or false <iuateinent, without rersard to
the gide of the offense. Provaide ecouvictions mie not it d (o vio-
Lation= of federal Liw. Iy ~ecason of our censtitutional <oructure, the
federn! exntalog of etine o i far from beng o eomplete one, suud rosary
ninst Le hied to the Tovs of the ~evtes foe the speaificntion of many
Ccriness. Por ceaanple, c0 e thete as cosagpaieed With theat irgm ine-
forslde oo ton, UL oL Test Boes of harrowinge wre (he assimnhi-
five Crtins Nt seadial e At done sf erites appls able (o the
Mpecenal cortdone b e e e e dior ony of the Vrited saafes, 18
| S S N

caledane oo oo e wa vhe il Code dsanabidynn por-
Sons s gitrats ane the e eads ol stale as well as feder s comviclions,
CSOUSSCY 1SN Fer ovaltiation of the erite an teem s of seriows -
ness pebocence s mande o e conn e slenad sneasirenne ot of felony
ubiect to i e G £ o s~ ol one ey rakher than adoptiogg

y
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PROPOSED RULES OF EVIDENOE Rule 609

state definitions which vary considerably. Bee 28 U.8.C. § 18853, su-
pra, disqualifying jurors for conviction in state or federal court of
crime punishable by imprisonment for more than one year,

Deleted

The most sigoificant feature of the rule {8 the requirement that
the evidence «* conviction be excluded if the judge determines that
its probative value 1s outwelghed by the danger of unfair prejudice.
It is a particularized application of Rule 403(a). The provision finds
its genesis in Luck v. United States, 121 U.S.App.D.C. 151, 348 F.2d4
763 (1863). Prior to that decision, slight latitude was recognized for
- balanclng probative value against prejudice, though some authority
allowed or required tue trial Judge to exclude convictions remote In
point of time. Referring to 14 D.C. Code § 305, the court said;

“It says, In effect, that the conviction ‘may,’ as opposed to ‘shall,’
be admitted; and we think the cholce of words in this instance is
significant. The trial court is not required to allow impeachment by
prior conviction every time a defendant takes the stand in his own
defense. The statute, in our view, leaves room for the operation of a
sound judicial diseretion to play upon the circumstances as they un-
fold in a particular case. There may well be cases where the trial
judge might think that the cause of truth would be helped more by
letting the jury hear the defendant’s story than by the defendant's
foregoing that opportunity because of the fear of prejudice founded
upon a prior conviction. [Footnote omitted.] There may well be oth-
er cases where the trial judge believes the prejudicial effeet of im-
peachment far outweighs the probative relevance of the prior convie-
tion to the issue of credibiiity. This last is, of course, a standard
which trial judges apply every day in other contexts; and we think
it has both utility and applicability in this field. [Footnote omitted.]

“In exercising discretion in this respect, a number of factors might
be relevant, such as the nature of the prior crimes, [footnote omitted]
the length of the criminal record, the age and circumstances of the
defendant, and, above all, the extent to which it is more important to
the search for truth in a particular case for the jury to hear the de-
fendant's story than to know of a prior conviction. The goal of a
criminal trial is the disposition of the charge in accordance with the
truth. The possibility of a rehearsal of the defendant’'s criminal
record in a given case, especially if it means that the Jury will be
left without one version of the truth, may or may not contribute to
that objective. The experienced trial judge has a sensitivity in this
regard which normally can be relied upon to strike a reasonable bal-
ance between the interests of the defendant and of the public. We
thirjc Congress has left room for that discretion to operate.” 348 F.
2d 3t 768.

The application of Luck has been refined and clarified in numerous
subsequent decisions sf the court which rendered it, notably in Gor-
don v. United States, 127 U.S.App.D.C. 343, 383 F.2d 930 (1987).
Pointing out that Luck placed on the accused the burden of demon-
strating that the prejudice from his prior convictions * ‘far outweigh’
the probative relevance to credibility™ (p. 939), Judge, now Chief Jus-
tice, Burger supgested in Gordon various factors to be considered in
making the determination: the nature of the crime, nearness or re-
moteness, the subsequent career of the person, and whether the crime
was simiiar to the one charged. It will be noted that subdivision (b)
of the rule Imposes a specific time limit and that subdivision (c)
deals with aspects of rehabilitation; these provisions should be con-
strued only as imposing outer limits upon the judge's determination
and not as restricting his decision within them, ]
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Subdivision (b). Few statutes recognize a time Iimit on impeach-
ment by evidence of conviction. However, practical considerations of
fairness and relevancy der-and that some boundary be recognized.
Bee Ladd, Credibility Tests—Current Trends, 89 U.Pa.L.Rev. 168,
176-177 (1840). This portion of the rule is derived from the proposal
advanced in Recommendativn Proposing an Evidence Code, § 788(5), p.
142, Cal. Law Rev. Comm'n (1865), though not adopted. See Califor-
nia Evidence Code § 788,

Subdlvision (c). A pardon or its equivalent granted solely for the
purpose of restoring civil rights lost by virtue of a conviction has no
relevance to an inquiry into character. If, however, the pardon or
other proceeding is hinged upon a showing of rehabilitation the situa-
tion Is otherwise, The result under the rule is to render the convic-
tion inadmissible. The alternative of allowing In evidence both the
conviction and the rehabilitation has not been adopted for reasons of
policy, cconomy of time, and difficulties of evaluation.

A simlilar provision is contained in California Evidence Code § 788,
Cf. A.L.I. Model Ienal Code, Proposed Official Draft § 306.6(3) (e)
(1962), and discussion in A.L.I. Proceedings 310 (1961).

Pardons based on innocence have the effeet, of course, of nullifying
the conviction ab initio.

Subdivision (d). The prevailing view has been that a juvenile ad-
Judieation is not usable for impeachment. Thomas v. United States,
74 App.D.C. 167, 121 F.2d 903 (1841); Cotton v. United States, 335 F.
2d 480 (10th Cir. 1966). This conclusion was based upon a variety of
circumstances. By virtue of its informality, frequently diminished
quantum of required proof, and other departures from accepted stand-
ards for criminal trials under the theory of parens p~frice, the juve-
nile adjudication was considered to lack the precision and general
probative value of the criminal conviction. While n re Gault, 387
U.8. 1, 87 3.Ct. 1428, 18 L.Ed.2d 527 (1987}, no doubt eliminates these
characteristics insofsr as objectionable, other obstacles remain.
Practical problems of administration are raised by the common pro-
visions in juvenile legislation that records be kept confidential and
that they be destroyed after a short time. Yhile Gault was skeptical
as to the realities of confidentlality of juvenile records, it also saw no
constitutional obstacles to improvement. 387 U.S. at 25, 87 S.Ct, 1428. '
See also Note, Rights and Rehabilitation in the Juvenile Courts, 67 “
Colum.L.Rev. 281, 289 (1967). In addition, policy considerations much
akin to those which dictate exclusion of adult convictions after reha-
bilitation has been established strongly suggest a rule of excluding
Juvenile adjudications. Admittedly, however, the rehabilitative proc-
ess may in a given case be a demonstrated failure, or the strategic
importance of a given witness may be go great as to require the over-
riding of general policy in the interests of particular justice. See
Giles v. Maryland, 386 U.S. 66, 87 S.Ct. 793, 17 L.Ed.2d 787 (1967).
Wigmore was outspoken in his condemnation of the disallowance of
Juvenile adjudications to impeach, especially when the witness is the
complainant In a case of molesting a minor. 1 Wigmore § 1°3; 3
id. 8§ 024a, 080. The rule recognizes discretion in the judge to effect
an accommodation among these various factors by departing from the
general principle of exclusion. In deference to the general pattern and
policy of juvenile statutes, however, no discretion is accorded when the
witness Is the accused in a eriminal case.

o

Subdivislen (e) The presumption of correctness which ought to at-
tend judieci»® proceedings supports the position that pendency of an
appeal does not preclude use of a conviction for impeachment. Unit-
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ed States v. Emplire Packing Co., 174 F.24 16 (7th Cir. 1949), cert. de-
nled 337 U.8. 958, 69 S.Ct. 1534, 93 L.Ed. 1758; Bloch v. United
States, 226 F.2d 185 (9th Cir. 1053), cert. denled 350 U.S. 948, 76 8.Ct.
325, 100 L.Ed. 826 and 333 U.S. 938, 77 S.Ct. 868, 1 L.Ed.2d 810; and
see Newman v. United States, 331 ¥.2d 968 (8th Cir. 1084). Contra,
Campbell v. United States, 85 U.S.App.D.C. 133, 178 F.2d 45 (1949).
The pendency of an appeal is, however, a qualifying circumstance
properly considerable.

Bule 610.
RELIGIOUS BELIEFS OR OPINIONS

Evidence of the beliefs or opinions of a witness on matters of
religion is not admissible for the purpose of showing that by
reason of their nature his credibility is impaired or enhanced.

Advisory Committee's Note

While the rule forecloses inquiry into the religious bellefs or opin-
lons of a witness for the purpose of showing that his character for
truthfulness is affected by their nature, an inquiry for the purpose
of showing interest or bias because of them is not within the prohibi-
tion. Thus disclosure of aifiliation with a church which ig a party
to the litigation would be allowable under the rule. Cf. Tucker ¥v.
Rell, 51 Ariz. 357, 77 P.24 203 (1938). To the same effect, though less
specifically worded, is California Evidence Code § 789, See 3 Wig--

more § 936.
Rule 611.
MODE AND ORDER OF INTERRCGATION AND
PRESENTATION

(2) Control by Judge. The judge(may) exercise reascnable
control over the mode and order of in ogating witnesses and
presenting evidence so as to (1) make the interrogation and pre-
sentation effective for the ascertainment of the truth, (2) avoid
needless consumption of time, and (3) protect witnesses from
harassment or undue embarrassment.

(b) Scope of Cross-Examination. A witness may be cross-ex-
amined on any matter relevant to any issue in the case, includ-
ing credibility. In the interests of justice, the judge may limit
cx&»ss-examination with respect to matters not testified to on di-
rect examination.

(¢) Leading Questions. Leading questions should not be used
on the direct examination of a witness except as may be neces-
sary to develop his testimony. Ordinarily leading questions
should be permitted on cross-examination. In civil cases, a par-
ty is entitled to call an adverse party or witness identified with
him and interrogate by leading questions.

Advisory Commilttee's Note

Subdivision (a). Spelling out detailed rules to govern the mode
and order of interrogating witnesses and presenting evidence is nei-
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ther desira’le nor feasible. The ultimate responsibility for the effec-
tive work!ng of the adversary system rests with the Jjudge. The rule
sets forth (e objectives which he should seek to attain,

Item (1) restates in broad terms the power and obligation of the
Judge as developed under common law principles. It covers such con-
cerns ay whether testimony shall be In the form of a free narrative
or responses to specific questions, McCormick § 5, the order of calling
witneases and presenting evidence, 8 Wigmore § 1867, the use of de-
monstrative evidence, McCormick § 179, and the many other questions
arising during the course of a trial which can be solved only by the
Judge's common sense and fairness in view of the particular circum-
stances.

Item (2) Is addressed to avoidance of needless consumption of time,
& matter of dally concern in the disposition of cases. A companion
piece is found in the discretion vested in the Judge to exclude evi-
dence as a waste of time in Rule 403(b).

Ttem (3) calls for a judgment under the particular clrcumstances
whether interrogation tactics entail harassment or undue embarrass-
ment. Pertinent circumstances include the importarce of the testimo-
ny, the nature of the inquiry, its relevance to credibility, waste of
time, and confusion. McCormick § 42. In Alford v. United States,
282 U.8. 687, 694, 51 8.Ct. 218, 75 L.Ed, 624 (1831}, the Court pointed
out that, while the trial judge should protect the witness from ques-
tions which “go beyond the bounds of proper cross-examination mere-
ly to harass, annoy or humiliate,” this protcction by no means fore-
cloges efforts to discredit the witness. Reference to the transcript of
the prosecutor’s cross-examination in Berger v. United States,.295 U.
8. 78, 55 8.Ct. 629, 79 L.Ed. 1314 (1935), serves to lay at rest any
doubts as to the need for judicial control in this area.

The inquiry into specific instances of conduct of a witness allowed
under Rule G08(b) is, of course, subject to this rule.

Subdivision (b), The tradition in the federal courts and in numer-
ous state courts has been tq limit the scope of cross-examination to
matters testified to on direct, plus matters bearing upon the credibili-
ty of the witness. Various reasons have been advanced to justify the
rule of limited cross-examination. (1) A party vouches for his own
witness but only to the extent of matters elicited on direct. Resur-
rection Gold Mining Co. v. Fortune Gold Mining Co., 128 F. 668, 673
(8th Cir. 1904), quoted in Maguire, Weinstein, et al,, Cases on Evi-
dence 277, n. 38 (5th ed. 1965). But the concept of vouching is dis-
credited, and Rule 607 rejects it. (2) A party cannot ask his own
witness leading questions. This is a problem properly solved in
terms of what is necessary for a proper development of the testimo-
ny rather than by a mechanistic formula similar to the vouching con-
cept. See discussion under subdivision (c). (3) A practice of limited
bross-exmm’nation promotes orderly presentation of the case. Finch
v. Weiner, 109 Conn. 616, 145 A, 31 (1929). While this latter reason
has merit, the matter is essentially one of the order of presentation
and not one in which involvement at the appellate level is likely to
prove fruitful. See, for example, Moyer v. Aetna Life Ins. Co., 126
F.2d 141 3rd Cir. 1942); Butler v. New York Central R, Co., 253 F.
2d 281 (7th Cir. 1958); United States v. Johnson, 285 F.2d 35 (9th Cir.
18680); Union Automobile Indemnity Ass'n v. Capitol Indemnity Ins.
Co., 310 F.2d 318 (7th Cir. 1962). In evaluating these conslderations,
McCormick says:

“The foregoing considerations favoring the wide-open or restrictive
rules may well be thought to be fairly evenly balunced. There i8 an-
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other factor, however, which seems to swing the bajance overwhelm-
ingly in favor of the wide-open rule. This {8 the consideration of
economy of time and energy. Obvlously, the wide-open rule presents
little or no opportunity for dispute in its application. The restrictive
practice in all its forms, on the other hand, {8 productive in many
court rooms, of continual bickering over the cholce of the numerous
variations of the ‘scope of the direct’ criterion, and of thelr applica-
tion to particular cross-questions. These controversies are often reven-
tilated on appeal, and reversals for error in their determination are
frequent. Observance of these vague and ambiguous restrictions is a
matter of constant and hampering concern to the eross-examiner. It
these efforts, delays and misprielons were the necessary incidents to
the guarding of substantive rights or the fundamentals of fair trial,
they might be wosth the cost, As the price of the choice of an ob-
viouely debatable regulation of the order of evidence, the sacrifice
seems misguided. The American Bar Assoclation's Committee for the
Improvement of the Law of Evidence for the year 1937-38 sald this:

‘The rule limiting cross-examination to the precise subject
of the direct examination ig probably the most frequent rule
(except the Opinion rule) leading in the trial practice today to
refined and technical quibbles which obstruct the progress of
the trial, confuse the jury, and give rise to appeal on technical
grounds only. Some of the Instances in which S8upreme Courts
have ordered new trials for the mere transgression of this rule
about the order of evidence have been astounding.

‘We recommend that the rule allowing questions upon any
part of the issue known to the witness « .« . be adopted.
-« " McCormick, § 27, p. 51. See also 5 Moore's Feder-
al Practice [ 43.10 (2nd ed. 1964).

The provision of the second sentence, that the judge may in the in-
terests of justice limit inquiry into new matters on cross-examina-
tion, is designed for those situations in which the result otherwise
would be confusion, complication, or protraction of the case, not as a
matter of rule but as demonstrable in the actual development of the
particular case,

The rule does not purport to determine the extent to which an ac-
cused who elects to testify thereby waives his pririlege agalnst self-
incrimination. The question s g constitutional oﬁe, rather than a
mere matter of administering the trial. Under Simmons v. United
States, 390 U.S. 377, 88 S.Ct. 9687, 19 L.Ed.2d 1247 (1988), no general
walver occurs when the accused testifies on such preliminary matters
ag the validity of a search and seizure or the admissibility of a con-
fession. Rule 104(d), supra. When he testifles on the merits, how-
ever, can he foreciose inquiry into an aspect or element of the crime
by avoiding it on direct? The affirmative answer given in Tucker v.
United Btates, 5 F.2d 818 (8th Cir. 1925), is inconsistent with the de-
scription of the waiver as extending to “all other relevants facts” in
Johnson v. United States, 318 U.S. 189, 195, 83 8.Ct. 549, 87 L.Ed. 704
(1943). See also Brown v. United States, 356 U.S. 148, 78 S.Ct. 622, 2
L.Ed.2d 589 (1958). The situation of an accused who desires to testi-
fy on some but not all counts of a multiple-count indictment is one to
be approached, in the first instance at least, as a problem of sever-
ance under Rule 14 of the Federal Rules of Criminal Procedure.
Cross v. United States, 118 U.S.App.D.C. 324, 335 F.2d 987 (1064). Cf.
United States v. Baker, 262 F.Supp. 657, 686 (D.D.C.1966). In all
events, the extent of the waiver of the privilege against self-inerimi-
nation ought not to be determined as a by-product of a rule on scope
of cross-examination.
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Subdivision (6). The rule continues the traditional view that the
suggestive powera of the leading question are as & gencral proposi-
tion uadesirable. Within this traditlon, however, numerous excep-
tions have achleved recognition: The witness who is hostile, unwill.
ing, or biased; the child witness or the adult with communication
problems; the witness whose recollection is exhausted: and undls-
puted prellminary matters. 3 Wigmore §§ 774-778. An nlmost total
unwillingness to reverse for Infractions has been manifested by ap-
pellate courts. See cases cited in 3 Wigmore § 770. The matter
clenrly falls within the arca of conmtrol by the judge over the mode
and order of Interrogation and presentation and accordingly ia
phrased in words of suggestion rather than command.

The rule also conforms to tradition in making the use of leading
questions on cross-cxamination a matter of right. The puipose of
the qualification “ordinarily” is to furnlsh a basis for denying the
use of leading questions when the eross-examination is CTORR-@XAINI-
nation in form only and not in fact, as for example the “cross-exami-
nution” of a party by his own counsel after being ealled by the oppo-
nent (savoring more of re-direct) or of an insured defendant who
proves to be friendly to the plaintife.

The final sentence deals with categorics of witnesses antomaticaily
regarded and treated as hostile. Rule 43(b) of the Federal Rules of
Civil Procedure has Included only “an adverse party or an officer,
director, or managing agent of a public or private corporation or of a
partnership or associntion which is an adverse party.” This llmita-
tion virtually to persons whose statements would stand as admissions
is belleved to be an unduly narrow concept of those who may safcly
be regarded as hostile without further demonstration. See, for exam-
ple, Maryland Casualty Co. v. Kador, 225 F.2d 120 (5th Cir. 1935,
and Degeloes v. Fidellity and Casualty Co., 313 F.2d 809 (5th Cir.
1063), holding despite the Ianguage of Rule 43(b) that an insured fell
within it, though not a party in an action under the Loulsiana dircct
action statute. The phrase of the rule, “witness identificd with” un
adverse party, is deslgned to enlarge the category of persons thus
callable,

Rule 812.
WRITING USED TO REFRESH MEMORY

Except as other-
wise provided in
Ccriminal proceed-
inge by 18 u.s.cC.
§ 3500,

lf a witness uses a writing to refresh his memorg either be-
fore or while testifying, an adverse party is entitled to have it
produced at the hearing, to inspect it, to cross-examine the wit-
ness thereon, and to introduce in evidence those portions which
relate to the testimony of the witness. If it is claimed that the
writing contains matters not related to the subject matter of the

testimony, the judge sall examine the writing in camera, excisc
any portions not so related, and order delivery of the remainde
to the party entitled thereto. Any portion withheld over objec-
tions shall be preserved and made available to the appellate
court in the event of an appeal. If a writing is not produced or
delivered pursuant to order under this rule, the judge shall make
any order justice requires, except that in criminal cases when
the prosecution elects not to comply, the order shall be one
striking the testimony or, if the judge in his diccretion deter-
84
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mines that the interests of justice so require, declaring a mis-
trial.

Advisory Committea's Note

The treatment of writings used to refresh recollection while on the
stand I8 in accord with settled doctrine, McCormick § 0, p. 16. The
bulk of the case law has, however, denied the existence of any right
to access by the opponent when the writing I8 used prior to taking
the stand, though the judge may have diseretion in the matter. Gold-
man v. United States, 316 U.8. 129, 62 8.Ct. 903, 86 L.Ed. 1322 (1042):
Needelman v. United States, 281 ¥.2d 802 (Gth Cir 1058), cert. dis-
missed 362 U.8. 600, §0 8.Ct. 080, 4 L.Ed.2d 080, rehearing dented 863
1".8. 838, 80 8.Ct. 1600, 4 L.Ed.2d 1739, Annot., 82 A.L.R.2d 473, 562
and T AT.R.3d 181, 247. An increasing group of cases has repudiat-
ed the distinetion, People v. Seott, 29 111.2d 97, 193 N.E.24 814 (1083) ;
Ntate v. Mucel, 23 N.J. 423, 136 A.2d 781 (1037); State v. Hunt, 25
N.IL 514, 138 A.2d 1 (1058): State v. Deslovers, 40 R.1. 89, 100 A. 64
(1917), and this position is believed to e correct. As \\'iémore put it,
“the risk cf imposition and the need of safeguard is just as great”
in both situations. 3 Wigmore § 762, p. 111. Ta the same effect Is
MeCormick § 9, p. 17.

The purpose of the rule Is the same as that of the Jencks statuto,

18 U'.S.C. § 3300: to promote the search of credibility and memory.

| ¢ same sensitivitysto disclosure of government files may be in- |
volved; hence the procedure of the statute is Incorporated in the
rule.  Differences of application should be noted. § I

( The same sensitivity to disclosure of
government files may be involved; hence
the rule is expressly made subject to
the statute, subdivision (a) of which
provides: "In any criminal prosecution
brought by the United 3tates, no state-

ment or report in the possession of the
United States which was made by a Govern-
ment wftness or prospective Government
witness (other than the defendant) shall
be the subject of subpena, discovery,

or inspection until said witness has
testified on direct examination in the
trial of the case." 1Items falling
within the purview of the statute are
producible only as provided by its terms,
Palermo v. United States, 360 U.S. 343,
351 (1959), and disclosure under the
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rule is limited similarly by the statutory
conditions. With this limitation in mind,

some differences of application may be

noted.
TN me Jen e
applics only to statements of witnesses; the rule is not so limited.
The atatute applies only to criminal cases; the rule applies to all
cases  The statute applies only to government witnesses; the rule
applles to all witnesses. The statute contains no requirement that
the statement be consulted for purposes of refreshment before or
while testifylng; the rule so requires. Since many writings would
aualify under cither staiute or rule, a substantial overlap exlsts, but
the identity of procedures makes this of no importance.

The consequences of nonproduction by the government in n eriml-
nal case arc those of the Jencks statute, striking the testimony or in
exceptional cases a mistrial. 18 U.B.C. § 3500(d). In other cases
these alternantives are unduly limited, and auch poasibilities as con-
tempt, dismissal, finding iasues against the offender, and the like are
avallable. Bee Rule 18(g) of the Federal Rules of Criminal Proce-
dure and Nule 37(b) of the Federal Rules of Clvil Procedure for ap-
propriate sanctions,

-Rule 613.
PRIOR STATEMENTS OF WITNESSES

(s) Examining Witness Concerning Prior Statement. In ex-
amining a witness concerning a prior statement made by him,
wwhether written or not, the statement need not be shown or its
contents disclosed to him at that time, but on request the same

shall be shown or disclosed to opposing counsel.

(b) Extrinsic Eviderce of Prior Inconsistent Statement of
Witneds. Extrinsic evidence of a prior inconsistent statement
by a witness is not admissible unless the witness is afforded an
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opportunity to explain or deny the same and the opposite party
is afforded an opportunity to interrogate him thereon, or the in-
terests of justice otherwise require. This provision does not ap-
ply to admissions of a party-opponent as defined in Rule 801(d)
(2).
Advisory Committee's Note
Subdivision (a). The Queen's Case, 2 Br. & B. 284, 129 Eng.Rep.

976 (1820), 1aid down the requirement that g cross-examiner, prior to

questioning the witness about hiz own prior statement in writing,

must first show it to the witness. Abolished by statute in the coun-

try of its origin, the requirement nevertheless gained currency in the

United States. The rule abolishes this useless impediment to cross-

examination. Ladd, Some Observations on Credibility: Impeachment

of Witnesses, 52 Cornell L.Q. 239, 246-247 (1687); MecCormick § 28;

4 Wigmore §8 1250-1260. Both oral and written statements are in-

cluded.

The provision for disclosure to counsel is designed to protect
aganinst unwarranted insinuations that a statement has been made
when the fact is to the contrary.

The rule does not defeat the application of Rule 1002 relating to
production of the original when the contents of a writing are sought
to be proved. Nor does it defeat the application of Rule 26(b) (3) of
the Rules of Civil Procedure, as revised, entitling a person on request
to a copy of his own statement, though the operation of the latter
may be suspended temporarily.

Subdivision (b). The familiar foundation requirement that an im-
peaching statement first be shown to the witness before it can be
proved by extrinsic evidence is preserved but with some modifica-
tions. See Ladd, Some Observations on Credibility: Impeachment of
Witnesses, 2 Cornell 1.Q. 239, 247 (1967). The traditional insistence
that the attention of the witness be directed to the statement on
cross-examination is relaxed in favor of simply providing the witness
an opportunity to explain and the opposite party an opportunity to
examine on the statement, with no specification of any particular
time or sequence. Under this procedure, several collusive witnesses
can be examined before disclosure of a joint prior Inconsistent state-
ment. See Comment to California Evidence Code § 770. Also, dan-
gers of oversight are reduced. See McCormick § 37, p. 68,

In order to allow for such eventualities as the witness becoming
unavailable by the time the statement ig discovered, a measure of
discretion is conferred upon the judge. Similar provisions are found
In California Lvidence Coude § 770 and New Jersey Evidence Rule
22(b). B

Under principles of erpression unius the rule does not apply to im-
peachiment by evidence of prior inconsistent conduct. The use of in-
consistent statements to lmmpeach a hearsay declaration is treated in

Rule 806.
Rule 614.
CALLING AND INTERROGATION OF WITNESSES BY
JUDGE

(a) Calling by Judge. The judge may, on his own motion or
at the suggestion of a party, call witnesses, and all parties are
entitled to cross-examine witnesses thus called.
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(b) Interrogation by Judge. The judge may interrogate wit-
nesses, whether called by himself or by a party.

(e) Objections. Objections to the calling of witnesses by the
judge or to interrogation by him may be made at the time or at
the next available opportunity when the jury is not present.

Advisory Committee’'s Note

Subdlvlsion (a). While exercised more frequently in criminal than
in civil cases, the authority of the judge to call witnesses is well es-
t.ablished. MecCormick § &, p. 14; Maguire, Weinstein, et al., Cases
cn Evidence 303-304 (5th ed, 1985); 9 Wigmore § 2484. One reason
for the practic~, the old rule against impeaching one's own witness,
no longer exists by virtue of Rule 607, supra, Other reasons remain,
however, to justify the continuaticn of the practice of ecalling
court’s witnesses. The right to cross-exalime, with all it implies, is
assured. The tendency of juries to assoclate a witness with the par-
ty calling him, regardiess of tecanical aspects of vouching, is avoided.
And the judge is not imprisoned within the case as made by the par-
ties.

Subdivislon (b). The authority of the judge to question witnesses
is also well established. McCormick § 8, pp. 12-13; Maguire, Wein-
stein, et al, Cases on Evidence 737-739 (5th ed. 1965); 3 Wigmore 8§
T84. The authority is, of course, abused when the judge abandons
his proper role and assumes that of advoeate, but the manner in
which interrogation should be conducted and the proper extent of its
excreise are not susceptible of formulation in a rule. The omission
in no sense precludes courts of review from continuing to reverse for
abuse,

Suhbdivision (¢). The provision relating to objections is degigned to
relieve counsel of the embarrassment attendant upon objecting to
questions by the judge in the presence of the jury, while at the same
time assuring that objections are made in apt time to afford the op-
portunity to take possible corrective measures. Compare the “auto-
matic” objection feature of Rule 605 when the judge is called as a
witness,

Rule 615,
EXCLUSION OF WITNESSES

At the request of a party the judge shall ordey witnesses ex-
cluded so that they cannot hear the testimony of other witness-
es, and he may make the order nf his own motion. This rule
does not authorize exclusion of (1) a party who is a natural per-
son, or (2) an officer or employee of a party which is not a nat-
ural person designated as its representative by its attorney, or
(3) a person whose presence is shown by a party to be essential
to the presentation of his cause.

Advisory Committee’'s Note
The efficacy of cxcluding or sequestering witnesses has long heen
recognized as a means of discouraging and exposing fabrication, inac-
curacy, and collusion. 6 Wigmore 8§ 1837-1838. The authority of
the judge is admitted, the ouly question being whether the matter is
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Rule 615 rrorosED RULES OF EVIDENCE

commwmitted to his discretion or vne of right. The rule takes the Iatter
position. No timc 18 specificd for making the request.

Several categories of persons are excepted. (1) Exclusion of per-
sons who are parties would ralse serious problems of confrontation
and due process. Under accepted practice they are not subject tn ex-
clusion. 6 Wigmore § 1841. (2) As the equivaient ol the right of a
natural-person party to be present, a party which is not a rcoiurva.
pergon is entitled to have a representative present. Most of the >as-
es have involved allowing a police officer who has been in charge of
an Investigation to remain in court despits the fact that he will %e a
witness. United States v. Infanzon, 235 F.2d 318 (2d Cir. 19368); Tr-
tomene v. United States, 221 F.2d 582 (5th Cir. 19535); Powell v. Upit-
ed States, 208 F.2d 618 (6th Cir. 1953); Jones v. United States, 252
F.Supp. 781 (W.D.OkL1066). Designation of the representative by the
attorney ruther than by the client may at first glance appear to be
an inversion of the attorney-client relationship, but it may be as-
sumed that the atterney will follow the wishes of the client, and the
solution i« simple and workable. See California Evidence Code § 777.
(3) The category conteunrplates s _h persons as an agent who handled
the tiansuction being litigated or an expert needed to advise counsel
in the management of the litigation. See 6 Wigmore § 1841, n. 4.

ARTICLE VII. OPINIONS AND EXPERT TESTIMONY
Rule 701.
OPINION TESTIMCNY BY LAY WITNESSES

If the witness is not testifying as an expert, his testimony in
the form of opinions or inferences is limited to those opinions or
inferences which are (a) rationally based on the perception of
the witness and (b) helpful to a clear understanding of his testi-
mony or the determination of a fact in issue.

Advisory Committee's Note

The rule retanins the traditlonal objective of putting the trier of
fact in possession of an accurate reproduction of the event.

Limitation (a) is the familiar requirement of first-hand knowledge
or observation.

Limitation (b} is phrased in terms of requiring testimony to be
helpful in resolving issues. Witnesses often find difficulty in express-
ing themselves in language which Is nct that of an opinion or con-
ciusion. While the courts have made concessions in certain re-
curring sltuations, necessity as a standard for permitting opinions
and conclusions has proved too elusive and too unadaptable to partic-
nlar situations for purposes of satisfactory judicial administration.
scCormick § 11, Moreover, the practical impossibility of deternin-
g by rule what is a “faet,” demonstiated by a century of litiyation
of the question of what is a fact for purposes of pleading under the
Pield Coue, extends into evidenee also. T Wigmore § 1818, The r'e
assumes that the natural characteristics of the adversary system will
generally lead to an acceptable result, since the detailed account ear-
rles more conviction than the broad assertion, and a lawyer can he
expected to display his witness to the best advantage. If he fails to
do =0, cross-examination and argument will point up the weaknes..
See Lada, Expert Testlmony, 5 Vand.L.Rev. 414, 415-417 (1952.. If,
despite these considerations, attempts are made to introduce mening-
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loss ss~ertions which amount to lttle more than choosing up sides,
evclusion for lack of helpfulness is called for by the rule.

The language of the rule is substantially that of Uniform Rule
3611,  Similar provisions are California Evidence Code § 800; Kan-
s~ Code of Clvil Procedure § 60—456(a); New Jersey Evidence Rule
adil,

Rule 702.
TESTIMONY BY EXPERTS

If scientific, technical, or other specialized knowledge will as-
sist the trier of fact to understand the evidence or to determine
a fact in issue, a witness qualified as an expert by knowledge,
skill, experience, training, or education, may testify thereto in
the form of an opinion or otherwise.

Advisory Committee's Note

An intelligent evaluation of facts is often diflicult or fmpossible
without the application of some scientlfic, techuleal, or other special-
ized knowledge. The most common source of this knowledge is the
expert witness, although there are other techniques for supplying it.

Most of the literature assumes that experts testify only in the
form of opinions. The assumption is logically unfounded. The rule
accordingly recognizes that an expert on the stand may give a disser-
tation or exposition of scientific or other rrinciples relevant to the
caxe, leaving the trier of fact to apply them to the facts, 8ince
much of the criticism of expert testimony has centered upon the hy-
pothetical question, it seems wise to recognize that opinions are not
indispensable and to encourage the use of expert testimony in non-
opinion form when counsel bolieves the trier can itself draw the requi-
<ite inference. The use of opinions is not aholished by the rule, how-
ever It will continue to he permissible for the expert to take the
further step of suggesting the inference which chould be drawn from
applying the specialized knowledge to the facis, Sce Rules 703 to

T03

Whethoer the <ituation is a proper one for the use of expert testi-
mony is to be determined on the basig of assisting the trier. “There
1< no more certain test for determining when experts may ve used
than the common scnse inquiry whether the untrained layman would
be qualified to determine intelligently and to the best possible degree
the particular issue without cnlightenment from those having a ~pe-
cialized understanding of the subject involved in the dispute.” ILadd,
I'apert Testimony, o Vand. L. tev. 114, 418 (1952). When opinions are
one lded, 3t is beeause they are unhelpful and therefore superfluous
and a waste of time. 7 Wigmore § 115,

The rule is broadiy phrased. The fields of knowledge whieh may
Tue ddrawn upon are not himited merely to the serentifie” and tecehni-
cal” but estend to all “specialized’” knowledge.  Similarly, the expert
I~ viewed, not in o narrew sense, but asx a person qualified by
Cknaxledge, skill, experience, training, or education.” Thus within
the ~cope of the rule are not only experts in the strictest sense of the
wartdl o g physieians, physicists, and architeets, but al<o the large
croan sometime s ealled “skilled ® witnesses, such as babnhers or luand-
owers Tostifying to Land vadues,
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Rule 708.
BASES OF OPINION TESTIMONY BY EXPERTS

The facts or data in the particular case upon which an expert
bases an opinion or inference may be those perceived by or
made known to him at or before the hearing. If of a type rea-
sonably relied upon by experts in the particular field in forming
opinions or inferences upon the subject, the facts or data need
not be admissible in evidence.

Advisory Committee's Note

Facts or data upon which expert opinions are based may, under
the rule, be derived from three possible sources. The first is the
firsthand observation of the witness, with opinions based thereon tra-
ditionally allowed. A treating physician affords an example. Rhein-
gold, The Basis of Medleal Testimony, 15 Vand.L.Rev. 473, 489 (1962).
Whether he must first relate his observations is treated in Rule 7073.
The second source, presentation at the trial, also reflects existing
practice. The technique may be the familiac hypothetical question or
having the expert attend the trial and hear the testimony establish-
ing the facts. Problems of determining what testimony the expert
relied upon, when the latter technique is ciaployed and the testimony
is in conflict, may be resolved by resort to Rule 705. The third
source contemplated by the rule consists of presentation of data to
the expert outside of court and other than by his own perception. In
this respect the rule is designed to broaden the basis for expert opin-
ions beyond that current in many jurisdictions and to bring the judi-
cial practice into line with the practice of the experts themselves
when not in court. Thus a physician in his own practice bases his
diagnosis on information from numerous sources and of considerable
variety, Including statements by patients and relatives, reports and
opinions from nurses, technicluns and other doctors, hospital records,
and X rays. ‘Most of them are admissible in evidence, but only with
the expenditure of substantial time in producing and examining vari-
ous authenticating witnesses. The physician makes life-and-death de-
cislons in reliance upon them. His validation, expertly performed
and subject to cross-examination, ought to suffice for judicial pur-
poses. Rheingold, supra, at 531; McCormick § 15. A similar provi-
gion is California Evidence Code § 801(b).

The rule also offers a more satigfactory basis for ruling upon the
admissibility of public opinion poll evidence. Attention is directed to
the validity of the techniques employed rather than to relatively
fruitless inquiries whether hearsay is involved. See Judge Feinberg's
carcful analysis in Zippo Mfg. Co. v. Rogers Imports, Inc, 216 F.
Supp. 670 (S.D.N.Y.1963). See also Blum et al, The Art of Opinion
Ttesearch: A Lawver's~Appraisal of an Emerging Service, 24 U.ChlL
I.Rev. 1 (1936); Bonynge, Trademark Surveys and Techniques and
Their Use in Litigation, 48 A.D.A.J. 320 (1962); Zcisel, The I'nique-
ness of Survey Evidence, 45 Cornell L.Q. 322 (1960); Annot, 76 Ad.
R.2d 919.

1f it be feared that enlargement of permissible data may tend to
break down the rules of exclusion unduly, notize should be taken
that the rale requires that the faets or data “be of a type reasonably
relied upon by experts in the particular field.” The language would
nut warrant admitting n evidence the opinion of an “accidentolonist”
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as to the polnt of impact in an automobile collision based on state-
ments of bystanders, since thia requirement is not satisfied. Bee
Comment, Cal.Law Rev.Comm'n, Recommendation Proposing an Evi-
dence Code 148-150 (1865).

Rule 704.
OPINION ON ULTIMATE ISSUE

Testimony in the form of an opinion or inference otherwise
admissible is not objectionable because it embraces an ultimate
issue to be decided by the trier of fact.

Advisery Committee's Note

The basle approach to opinions, lay and expert, in these rules is to
admit them when helpful to the trier of fact. In order to render this
approach fully effective and to allay any doubt on the subject, the
so-called “ultimate issue” rule is specifically abolished by the instant
rule.

The older cases often contained stritures agalnst allowing witness-
os to express opinions upon ultimate lssues, as a particular aspect of
the rule against opinions. The rule was unduly restrictive, difficult
of application, and generally served only to deprive the trier of fact
of uscful information. 7 Wigmore §§ 1020, 1021; AMcCormick § 12.
The basis usnally assigned for the rule, to prevent the witness from
“usurping the provinee of the jury,” is aptly characterized as “empty
rhetoric.” 7T Wigmore § 1920, p. 17. Efforts to meet the felt needs of
particular situations ied to odd verbal circumlocutions which were
said not to violate the rule. Thns a witness could express his esti-
mate of the criminal responsibility of an accused in terms of sanity
or insanity, but not in terms of ability to tell right from wrong or
other more modern standard. And in cases of medical causation, wit-
nesses were sometimes required to couch their opinions in cautious
phrases of “might or could,” rather than “did,” though the result was
to -leprive many opinions of the positiveness to which they were enti-
tied, accompanied by the hazard of a ruling of insufficlency to sup-
port a verdict. In other instances the rule was simply disregarded,
and, as concessions to necd, opinions were allowed upon suck matters
as intoxication, speed, handwriting, and value, although more precise
coincidence with an ultimate issue would scarcely be possible.

Many modern decisions {llustrate the trend to abandon the rule
completely. People v. Wilson, 25 Cal2d 3431, 153 P.2d 720 '1944),
whether abortion necessary to save life of prtient; Clifford-Jacobs
Forging Co. v. Industrial Comm., 19 T11.2d 236. 166 N.E.2d 582 (1860),
medieal causation; Dowling v. L. H. Qhattuck, Inc., 91 N.H. 234, 17
A2d4 529 (1941), proper method of shoring ditch; Schweiger v. Sol-
beck, 101 Or. 454, 230 P.2d 195 (1951), cause of landslide. In each in-
stance the opinion was allowed.

The abolition of the ultimate issue rule does not lowe = t.a¢ bars so
a< to—admit all apinions. Under Rules 701 and 702, ¢ointoe~ must be
helpful to the trier of fact, and Rule -2 7. ovides for exclusion of
evidence which wastes time. These pic : fons afford ample assur-
ances against the admission of opinions w!cch would merely tell the
jury what result to rea b somewhat in the manner of the oath-help-
ers of an earhier day. Ihey also stand ready to exclude opinions
phrased in terms of inadequately explored legal criteria. Thus the
quention, “Did T have capacity to make a will?" would be excluded,
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while the question, “Did T have sufficlent pental capaclty to know
the nature and extent of his property and the natural objects of his
bounty and to formulate a rational scheme of distribution?”’ would be
gllowed. McCormick § 12.

For similar provisions see Uniform Rule 56(4): Californla Evi-
dence Code § 805; Kansas Code of Clvil Procedure § B80-136(d); New
Jersey Evidence Rule 58(3).

Rule 705.

DISCLOSURE OF FACTS OR DATA UNDERLYING
EXPERT OPINION

The expert may testify in terms of opinion or inference and
give his reasons therefor without prior disclosure of the underly-
ing facts or data, unless the judge requires otherwise, The ex-
pert may in any event be required to disclose the underlying
facts or data on cross-examination.

Advisory Committea's Note

The hypothetical question has been the target of a great deal of
criticism as encouraging partisan bias, affording an opportunity for
summing up in the middle of the case, and as complex and time con-
suming. Ladd, Expert Testimony, § Vand.L.Rev. 414, 426427 (1852).
While the rule allows counsel to make disclosure of the underlying
facts or data as a preliminary to the giving of an expert opinion, if
he chooses, the instances in which he is required to do so are re-
duced. This is -rue whether the expert bases his opinion on data
furnished him at “ccondhand or observed by Him at firsthand.

The elimination of the requirement of preliminary dlsclosure at the
trlal o7 underlying facts or data has a long background of support.’
In 1637 the Commissioners on Uniform State Laws incorporated a
pro-ision to this effect in their Model Expert Testimony Act, which
furnished the basis for Uniform Rules 57 and 58. Rule 4515, N.Y.
CF'LR (McKinney 1863), provides:

“Unless the court orders otherwise, questions calling for the opin-
fon of an expert witness veed not be hypothetical in form, and the
witness may state his opinion and reasons without first specifying
the data upon which it is based. Upon cross-examination, he may be
required to specify the data . . ..

See also Callfornia Evidence Code § 802; Kansuz:; Code of Civil Pro-
cedure 88 60456, 60—457; New Jersey Evidence Rules 57, 58.

1f the objecticn is made that leaving it to the ecross-examiner {o
pring out the supporting data is essentlally unfalr, the answer is
that he is under no compuision to bring out any facts or data except
those unfavorable to the opinion. The answer assumes that the
crosg-examiner has the advance knowledge which is essential for ef-
fective cross-examination. This advance knowledge has been afford-
ed, though imperfectly, by the traditional foundation requirement.
Rule 26(b) (4) of the Rules of Civil Procedure, a8 reviscd, provides
for substantial discovery in this area, obviating in large measure the
obgtacles which have been raised in some instances to discovery of
findings, underlying data, and even the identity of the experts.
Frindenthal, Discovery and Use of an Adverse Party's Expert Infor-
mation, 14 Stan.L.Rev, 455 (1962).

These safeguards are reinforced by the discretionary power of the
judge to require preliminary disclosure in any event.
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Rule 708.
COURT APPOINTED EXPERTS

(a) Appointment. The judge may on his own motion or on
the motion of any party enter an order to show cause why ex-
pert witnesses should not be appointed, and may request the
parties to submit nominations. The judge may appoint any ex-
pert witnesses agreed upon by the parties, and may appoint wit-
nesses of his own selection. An expert witness shall not be ap-
pointed by the judge unless he consents to act. A witness so ap-
pointed shall be informed of his duties by the judge in writing, a
copy of which shall be filed with the clerk, or at a conference in
which the parties shall have opportunity to participate. A wit-
ness so appointed shall advise the parties of his findings, if any;
hig deposition may be taken by any party; and he may be called
to testify by the judge or any party. He shall be subject to
cross-examination by each party, including a party calling him
as a witness.

(b) Compensation., Expert witnesses so appointed are enti-
tled to reasonable compensation in whatever sum the judge may
allow. The compensation thus fixed is payable from funds
which may be provided by law in criminal cases and cases in-
volving just compensation under the Fifth Amendment. In oth-
er civil cases the compensation shall be paid by the parties in
such proportion and at such time as the judge directs, and there-
after charged in like manner as other costs.

(=) Disclosure of Appointment. In the exercise of his discre-
tion, the judge may authorize disclosure to the jury of the fact
that the court appointed the expert witness.

(d) Parties’ Experts of Own Selection. Nothing in this rule
limits the parties in calling expert witnesses of their own selec-
tion.

Advisory Committee's Note

The practice of shopping for experts, the venality of some experts,
and the reluctance of many reputable experts to invalve themselves
in litigation, have been matters of deep concern. Though the conten-
tion is made that court appointed experts acquire an aura of infalli-
bility to which they are not entitled, Levy, Impartial Medical Testi-
mony—Revisited, 34 Temple L.Q. 416 (1961}, the trend is increasingly
to provide for their use. While experience indicates that actual ap-
pointment is a relatively infrequent o¢currence, the assumption may
be made that the availability of the procedure in itself decreases the
need for resorting to it. The ever-present possibility that the judge
may appoint an expert in a given case must inevitably exert a sober-
ing effect on the expert witness of a party and upon the person uti-
lizing his services.

The inherent power of a trial judge to appoint an expert of his
own choosing is virtually unquestioned. Scott v. Spanjer Bros, Inc.,
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208 F.2d4 628 (2d Cir. 1962); Danville Tobacco Asan. v. Bryant-Buck-
ner Associates, Inc., 333 F.2d 202 (4th Cir. 1864); Bink, The Unused
Power of a Federal Judge to Call His Own Expert Witnesses, 28 S.
Ca'.L.Rev. 193 (10536); 2 Wigmore § 568, 9 {d. § 2484; Annot., 95 A.
1.R.2d 383. Hence the problem becomes largely one of detall.

The New York plan is well known and is described in Report by
Special Comn.ittee of the Association of the Bar of the City of New
York: Impartial Medical Testimony (1858). On recommendation of
the Section of Judicial Administration, local adoption of an Impartial
medical plan was endorsed by the American Rer Association. 82 A.
B.A. Rep. 184-185 (1957). Descriptions and acalyses of plans in ef-
fect in various parts of the country are foupd in Van Dusen, A Unit-
ed States District Judge's View of the Impartial Medical Expert Sys-
tem, 32 F.R.D. 498 (1963); Wick and Kightlinger, Impartial Medical
Testimony Under the FFederal Civil Rules: A Tale of Three Doctors,
34 Ins. Counsel J. 115 (1987): and numerous articles collected In
Klein, Judicial Administration and the ILegal Profession 393 (1963).
Statutes and rules include Callfornia Evidence Code $§ 730-733; 1lli-
nois Supreme Court Rule 2.5(d), 111.Rev.Stat.1969, c. 1104, § 215(d) ;
RBurns Indiana Stats. 1956, § 9-1702; Wisconsin Stats Annt.1858, §
9357.27.

In the federal practice, a comprehensive scheme for court appoint-
ed experts was initiated with the adoption of Rule 28 of the Federal
Rule- of Criminal Procedure in 1946. The Judicial Conference of the
United States in 1953 considered court appointed experts in clvil cas-
es, but only with respect to whether they should be compensated
from public funds, a proposal which was rejected. Report of the Ju-
dicial Conference of the United States 23 (1953). The present rule
expands the practice to include civil cases.

Suhdivision (a) {s based on Rule 28 of the Federal Rules of Crimi-
nal Procedure, with a few changes, mainly in the interest of clarity.
Language has been added to provide specifically for the appointment
either on motion of a party or on the judge's own motion. A provi-
slon subjecting the court appointed expert to deposition procedures
has been incorporated. The rule has been revised to make definite
the right of any party, including the party calling him, to cross-ex-
amine.

Subdlvislon (b) combines the present provisicn for compensation in
criminal cases with what seems to be a fair and feasible handling of
civil cases, originally found in the Model Act and carried from there
into Uniform Rule 60. See also California Evidence Code 83§ 730-731.
The speciul provision for Fifth Amendment compensation cases 1s de-
signed to guard against reducing constitutionally guaranteed just
compensation by requiring the reciplent to pay costs. See Rule
T1A of the Rules of Civil Procedure.

Subdivision (c) seems to be essential if the use of court appointed
experts is to be fully effective. Uniform Rule 61 go provides.

Subdivision (d) is in essence the last sentence of Rule 2R(aj of the
Federal Rules of Criminal Procedure.

ARTICLE VIII. HEARSAY

INTRODUCTORY NOTE: THE HEARSAY PROBLEM

The factors to be considered in evaluating the testimony of a wit-
ness are perception, memory, and narration. Morgan, Hearsay Dan-
gers and the Application of the Hearsay Concept, 82 Harv.L.Rev, 177
(I164%), Selected Writings on Evidence and Trial 764, 765 (Fryer ed.
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1837); Shlentag, Cross-Examination—A Judge's Viewpolnt, 3 Record
12 (1848); Btrahorn, A Reconsideration cf the Hearsay Rule and Ad-
migsions, 85 U.Pa.L.Rev. 484, 483 (1837), Belected Writings, supra,
758, T8T; Welnstein, Probative Force of Hearsay, 46 Yowa L.Rev. 331
(1881). Bometimes a fourth is added, sincerity, but In fact it seems
merely to be an aspect of the three already mentioned.

In order to encourage the witness to do his best with respect to
each of these factors, and to expose any inaccuracles which may en-
ter in, the Anglo-American tradiilon has evolved three conditions un-
der which witnesses will ideally be required to testify: (1) under

oath, (2} In the personal presence of the trier of fact, {3) subject to
cross-examination,

(1) Btandard procedure calls for the swearing of witnesses. While
the practice is perhaps less effective than in an earlier time, no dis-
position to relax the requirement is apparent, other than to allow af-
firmation by persons with scruples against taking oaths.

(2) The demeanor of the witness traditionally has been belleved to
furnish trler and opponent with valuable clues. Universal Camera
Corp. v. N.L.R.B,, 340 U.S. 474, 405496, 71 8.Ct. 456, 85 L.Ed. 456
(1851); 8ahm, Demeanor Evidence: Elusive and Intangible Impon-
derables, 47 A.B.A.J. 580 (1961), quoting numerous authorities. The
witness himself will probably be Impressed with the solemnity of the
occasion and the possibility of public disgrace. Willingness to falsify
may reasonably become more difficult in the presence of the person
against whom directed. Rules 28 and 43(a) of the Federal Rules of
Criminal and Civil Procedure, rerpectlvely, include the general re-
quirement that testimony be taken orally in open court. The: Sixth
Amendment right of confrontation is a manifestution of these beliefs
and attitudes.

(3) Emphasis on the basis of the hearsay rule today tends to center
upon the condition of cross-examination. All may not agree with
Wigmore that cross-examination is “beyond doubt the greatest legal
engine ever invented for the discovery of truth,” but all will agree
with his statement that it has become a “vital feature” of the An-
glo-American syetem. 35 Wigmore § 1387, p. 20. The belief, or per-
haps hope, that cross-examination is effective In exposing imperfec-
tions of perception, memory, and narration is f ..damental. Morgan,
Foreword to Model Code of Evidence 37 (1942).

The logic of the preceding discussion might sugge<t that no testi-
mony be recefved unless in full compliance with the three ideal condi-
tions. No one advocates this position. Common sense tells that
much evidence which is not glven under the three conditions may be
inherently superior to much that i8. Moreover, when the choice is
between evidence which is less than best and no evidence at all, only
clear folly would dictate an across-the-board policy of doing without.
The problem thus resolves itself into effecting a sensible accommoda-
tlon between these considerations and the dectrability of giving testi-
mony under the ldeal conditions.

The solution evolved by the common law has been a general rule
excluding hearsay but subject to numerous exceptions under cireum-
stances supposed to furnish guaranteea of trustworthiness. (riti-
cisms of this schemc are that it is bulky and complex, fails to screen
good from bad hearsay realistically, and inhibits the growth of the
law of evidence.

Since no one advocates excluding all hearsay, three possible solu-
tions may be considered: (1) abolish the rule against hearsay and ad-
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mit all hear~ay; (2) admit hearsay possessing sufficlent probative
force, but with procedural safeguards; (3) revise the present system
of class exceptions.

(1) Abolition of the hearsay rule would be the simplest solution.
The effect would not be automatically to abolish the giving of testi-
mony under ideal conditions. If the declarant were avallable, compli-
ance with the ideal conditions would be optional with either party.
Thus the proponent could call the declarant as a witness as a form
of presentation more lmpressive than his hearsay atatement. Or the
opponent could call the declarant to be cross-examined upon his
statement. This is the tenor of Uniform Rule 63(1), admitting the
hearsay declaration of a person “who is present at the hearing and
avallable for cross-examination.” Compare the treaimrent of declara-
tions of available declarants in Rule 801(d) (1) of the instant rules.
If the declarant were unavailable, a rule of free admissibility would
make no distinctions in terms of degrees of noncompliance with the
jdeal conditions and would exact no guid pro quo in the form of as-
surances of trustworthiness. Rule 503 of the Model Code did exactly
that, providing for the admissibility of any hearsay declaration by an
unavailable declarant, finding support in the Massachusetts act of
1898, enacted at the instance of Thayer, Mass.Gen.1.1032, c. 233 § 65,
and in the English act of 1938, St.1938, c¢. 28, Evldence. Both are
limited to clvil cases. The draftsmen of the Uniform Rules chose a
less advanced and more conventional position. Comment, Uniform
Rule 63. The present Advisory Committee has been unconvinced of
the wisdom of abandoning the traditional requirement of some partic-
ular assurance of credibility as a condition precedent to adinltting
the hearsay declaration of an unavailable declarant.

In criminal cases, the Sixth Amendment requirement of confronta-
tion would no doubt move into a large part of the area presently oc-
cupied by the hearsay rule in the event of the abolition of the latter.
The resultant split between civil and criminal evidence is regarded as
an undesirable development.

(2) Abandonment of the system of class exceptions In favor of indl-
vidual treatment in the setting of the particular case, accompanied
by procedural safeguards, has been Impressively advocated. Wein-
stein, The Probative Force of Hearsay, 46 Iowa L.Rev. 331 (1961).
Admissibility would be determined by weighing the probative force of
the evidence against the possibility of prejudice, waste of time, and
the avallability of more satisfactory evidence. The bases of the tra-
ditional bearsay exceptions would be helpful in assessing probative
force. Ladd, The Relationship of the Principles of Exclusionary
Rules of Evidence to the Problem of Proof, 18 Minn.L.Rev. 506
(1034). Procedural safeguards would consist of notice of intention to
use hearsay, free comment by the Judge on the weight of the evi-
dence, and a greater measure of authority in both trial and appellate
judges to deal with evidence on the basis of weight. The Advisory
Committee has rejected this approach tc hearsay as involving too
great a measure of judicial discretion, minimizing the predictability
of rulings, enhancing the difficulties of preparation for trial, adding
a further element to the already over-complicated congeries of pre-
trial procedures, and requiring substantially different rules for civil
and criminal eases. The only way in which the prubative force of
hearsay differs from the probative force of other testimony is in the
absence of oath, demeanor, and cross-examination as ailds in deter-
mining credibility. For a judge to exclude evidence because he does
not believe it has been described as “altogether atypical, extraordi-
nary. . . . Chadbourn, Bentham and the Hearsay Rule—A
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Progecution use of former testimony given at a prellminary hearing
where petitioner was not represented by counsel was & violation of
the clause. The same result would have followed under conventional
bearsay doctrine read in the light of a constitutional right to counsel,
and nothing {n the opinion suggests any difference in essential out-
line between the hearsay rule and the right of confrontation. In the
companton case of Douglas v. Alabama, 380 U.8. 415, 85 B8.Ct. 1074,
13 L.Ed.2d 934 (1965), however, the result reached by applying the
confrontation clause is one reached less readily via the hearsay rule.
A confeasion implicating petitioner was put before the jury by read-
ing it to the witness in portions and asking if he made that state-
ment. The witness refused to answer on grounds of self-incrimina-
tion. The result, sald the Court, was to deny cross-examlination, and
hence confrontation. True, it could broadly be sald that the confes-
slon was a hearsay statement which for all practical purposes was
put in evidence. Yet a more easily accepted explanation of the opin-
jon is that its real thrust was in the direction of curbing undesirable
prosecutorial behavior, rather than merely applying rules of exclu-
slon, and that the confrontation clause was the means selected to
achieve this end. Comparable facts and a like result appeared in
Brookhart v. Janis, 384 U.S. 1, 88 S.Ct. 1245, 16 L.Ed.2d 314 (1966).

The pattern suggested in Douglas was developed further and more
distinctly In a pair of cases at the end of the 1688 term. United
Htates v. Wade, 388 U.S. 218, 87 8.Ct. 1926, 18 L.Ed.2d 1149 (1867),
and Cilbert v. California, 388 U.8. 263, 87 S.Ct. 1951, 18 L.Ed.24 1178
(1867)- hinged upon practices followed in identifying accused persons
before trial. This pretrial identification was said to be so decisive
an aspect of the case that accused was entitled to have counsel
present; a pretrial identification made in the absence of counsel was
ot itself receivable in evidence and, in addition, might fatally infect
a courtroom identification. The presence of counsel at the earlier
jdentification was described as a necessary presequisite for “a mean-
ingful confrontation at trial” TUnited States v. Wade, supra, 388 U,
8. at p. 236, 87 S.Ct. at p. 1987. Wade involved no evidence of the
fact of a prior identification and hence was not suscertible of belng
decided on hearsay grounds. In Gilbert, witnesses did testify to an
earlier identification, readily classifiable as hearsay under a fairly
strict view of what constitutes hearsay. The Court, however, care-
fully avoided basing the decision on the heatrsay ground, chooaing
confrontation instead. 388 U.8. 263, 272, n. 3, 87 8.Ct. 1951. See also
Parker v. Gladden, 385 U.S. 363, 87 8.Ct. 468, 17 L.Ed.2d 420 (1648),
holding that the right of confrontation was violated when the baillff
made prejudicial statemonts to jurors, and Note, 75 Yale L.J. 1434
(1988).

Under the earller cases, the confrontation clause may have been
little more than a constitutional embodiment of the hearsay rule,
even including traditional exceptions but with some room for expand-
ing them along similar llies. But under the recent cases the impact
of the clause clearly extends beyond the confines of the hearsay rule.
Thesge considerations have led the Advisory Committee to conclude
that a hearsay rule can function usefully as an adjunct to the con-
frontation right in constitutional areas and independently in noncon-
stituti~nal areas. In recognition of the separateness of the confron-
tation ciause and the hearsay rule, and to avoid inviting collisions
between them or between the hearsay rule and other exclusionary
principles, the exceptions set forth in Rules 803 and 804 are stated in
terms of exemption from the general exclusionary mandate of the
hearsay rule, rather than in positive terms of admissibility. See
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Uniform Rule 63(1) to (31) and California Evidence Code §§ 1200-
1840.

Rule 801,
DEFINITIONS
The following definitions apply under this Article:

(a) Statement. A ‘statement” is (1) an oral or written as-
sertion or (2) nonverbal conduct of a person, if if is intended by
him as an assertion.

(b) Declarant. A ‘“declarant” is a person who makes a state-
ment.

(c) Hearsay. ‘“‘Hearsay” is a statement, other than one made
by the declarant while testifying at the trial or hearing, offered
in evidence to prove the truth of the matter asserted.

(d) Statements Which Are Not Hearsay. A statement is not
hearsay if

(1) Prior Statement by Witness. The declarant testifies at
the trial or hearing and is subject to cross-examination concern-

ing the statemept, and the statement is (i Inconsistent with his
testimony, oz’@ﬁmsmtent with nhis testimony and 1s offered to
rebut an express or implied charge against pin of recent fabrica-

tion or improper influence or motive, or ((iii))one of identifica-

tion of a person made@ﬁfter perceiving him; or
(2) Admission By Party-Opponent. The statement is offered

against a party and is{(i)) his own statement, in either his 1ndi-

vidual or a representative capacity, or((ii))a statement of which

he has manifested his adoption or belief in its truth, or{(iii))a
statement by a person authorized by him to make a statement

concerning the subject, or((iv))a statement by his agent or serv-
ant concerning a matter within the scope of his agency or em-
ployment, made during the existence of the relationship, o

a statement by a co-conspirator of a party during the course and .
in furtberance of the conspiracy.

Advisory Commilttee's Note
Subdlvlsion (a). The definition of “statement’” assumes importance
becauae the term is used in the definition of hearsay in subdivision
(c). The effect of the definition of “statement” is to exclude from
the operation of the hearsay rule all evidence of conduct, verbal or
nonverbal, not intended as an assertion. The key to the definition is
that nothing is an assertion unless intended to be one.

It can scarcely be doubted that an assertion made in words is in-
tended by the deeclarant to be an assertion. Hence verbal assertions
readily fall into the category of ‘“statement.” Whether nonverbal
conduet should be regarded as a statement for purposes of defining
hearsay requircs further consideration. Some nonverbal conduet,
gsuch as the act of pointing to identify a suspect in a lineup, is clear-
1y the equivalent of -vords, assertive in nature, and to be regarded as
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a statement. Other nonverbal conduct, however, may be offered as
evidence that the person acted as he did because of his bellef in the
existence of the condition sought to be proved, from which belief the
existence of the condiifon may be inferred. This sequence is, argua-
bly, in effect an assertion of the existence of the condition and hence
properly includable within the hearsay concept. See Morgan, Hear-
say Dangers and the Application of the Hearsay Concept, 62 Harv.L.
Rev 177, 214, 217 (1048), and the elaboration in Finman, Implied As-
sertions as Hearsay: Some Criticisms of the Uniform Rules of Evi-
dence, 14 Stan.L.Rev. 682 (1982). Admittedly evidence of this charac-
ter Is untested with respeet to the perception, memory, and narration
{or their equivalentsi of the aztor, but the Advisory Committee is of
the view that these dangers are minimal in the absence of an intent
to assert and do not justify the loss of the evidence on hearsay
grounds. No class of evidence is free of the possibility of fabrica-
tion, but the likelihood is less with nonverbal than withr assertive
verbal conduct. The situations giving rise to the nonverbal conduct
are such as virtually to eli:ninate questions of sincerity. Motivation,
the nature of the conduect, and the presence or absence of rellance
will bear heavily upon the weight to be given the evidence. Falknor,
The “Hear-Say” Rule as a “See-Do” Rule: Evidence of Conduct, 33
Rocky Mt.L.Rev. 133 (1961). Similar considerations govern nonasser-
tive verbal conduct and verbal conduct which is asgertive but offered
as a basis for inferring somcthing other than the matter asserted,
alse excluded from the definition of hearsay by the language of sub-
dlvision (c¢).

When evidence of conduct is offered on the theory that it is not a
statement, and hence not hearsay, a preliminary determination will
be required to determine whether an assertion Is intended. The rule
is so worded as to place the burden upon the party claiming that the
intention existed; ambiguous and doubtful cases will be resolved
against him and in favor of admissibility. The determination in-
volves no greater difficulty than many other preliminary questions of
fact. Maguire, The Hearsay System: Around and Through the
Thicket, 14 Vand.L.Rev. 741, 785-787 (1961).

For similar approaches, see Uniform Rule 62(1); California Evi-
dence Code 4§ 225, 1200; Kansas Code of Civil Procedure § 680—159(a);
New Jersey Evidence Rule 62(1).

Subdivision (¢). The definition follows along familiar lines in in-
cluding only statements offered to prove the truth of the matter as-
serted. McCormick § 225; 5 Wigmore § 1361, 6 «d. § 1760. If the
gignificance of an offered statement lies solely In the fact that it was
made, no issue Is raised as to the truth of anything asserted, and the
gtatement is not hearsay, Emich Motors Corp. v. General Motors
Corp., 181 F.2d 70 (Tth Cir. 1950), rev'd on other grounds 340 U.8.
558, 71 S.Ct. 408, 95 L.Ed. 534, letters of complaint from customers
offered as a reason for cancellation of dealer’s franchise, to rebut
econtention that franchise was revoked for refusal to finance sales
through affiliated finance company. The effect i8 to exclude from
hearsay the entire category of “verbal acts” and “verbal parts of an
act,” in which the statement itself affects the legal rights of the par-
tles or is a circumstance bearing on cenduct affecting their rights,

The deflnition of hearsay must, of course, be read with reference
to the definition of statement set forth in subdivision (a).

Testimony given by a witness in the course of court proceedings is
excluded since there 1s comphance with all the ideal conditions for
testifying.
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Subdivislon (d). S8everal types of statements which would other-
wise literally fall within the definitlon are expressly excluded from
it:

(1* Prior statement by witness. Considerable controversy has at-
tended the question whether a prior out-of-court statement by a per-
son now available for cross-examination concerning it, under oath
and in the presence of the trier f fact, should be classed as hearsay.
If the witness admits on the stand that he made the statement and
that it was true, he ndopts the statement and there I8 no hearsay
problem. The hearsay problem arises when the witness on the stand
denies having made the statement or admits having made it but de-
nies its truth. The argument in favor of treating these latter state-
ments as hearsay 18 based upon the ground that the conditions of
oath, cross-examination, and demeanor observation did not prevaill at
the time the statement was made and cannot adequately be supplied
by the later examination. The lggic of the situation is troublesome.
So far as concerns the oath, its mere presence has never been regard-
ed as sufficient to remove a statement from the hearsay category,
and it receives much less emphasis than cross-examination as a
truth-compelling device. While strong expressions are found to the
effect that no convictlon can be had or important right taken away
on the basis of statements not made under fear of prosecution for
perjury, Bridges v. Wixon, 326 U.8. 135, 65 S.Ct. 1443, 89 L.Ed. 2103
(1045), the fact is that, of the many common law exceptions to the
hearsay rule, only that for reported testimony has required the state-
ment to have been made under oath. Nor is It satisfactorily ex-
plained why cross-examination cannot be conducted subsequently
with suecess. The decislons contending most vigorously for {ts inade-
quacy in fact demonstrate quite thorough exploration of the weak-
nes<es and doubts attending the earlier statement. State v. Saporen,
205 Minn. 358, 283 N.W. 808 (1939); Ruhala v. Roby, 379 Mich. 102,
150 N.W.2d 146 (1967); People v. Johnson, 68 Cal.2d 848, 68 Cal.Rptr.
509, 441 P.2d 111 (1068). In respect to demeanor, as Judge Learned
Hand observed in Di Carlo v. United States, 6 I"2d 364 (2d Cir. 1025),
when the jury decide that the truth i{s not what the witness says
now, but what he said before, they are still deciding from what they
see and hear in court., The bulk of the case law nevertheless has
been againat allowing prior statements of witnesses to be used gener-
ally as substantive evidence. Most of the writers and Uniform Rule
63(1) have taken the opposite position.

The position taken by the Advisory Committee in formulating this
part of the rule is founded upon an unwillingness to countenance the
general use of prior prepared statements as substantive evidence, but
with a recognition that particular circumstances call for a contrary
result. The judgement i8 one more of experience than of logic. The
rule requires in each Instance, as a general safeguard, that the de-
clarant actually testify as a witnesg, and it then enumerates three
situations in which the statement is excepted from the category of
hearsay. Compare Uniform Rule 683(1) which allows any out-of-court
statement of a declarant who is present at the trial and available for
cross-examination.

Prior inconsistent statements traditionally have been admissible
to impeach but net as substantive evidence. Under the rule they are
substantive evidence. As has been sald by the California Law Revi-
sion Commission with respect to a r.im!lar provision:

“Section 1235 admits inconsistert statements of witnesses brrause
the dangers against which the hicarsay rule is de:zigned to protect are
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largely nonexiatent. The dcclarant is In court and may be examined
and cross-examined in regard to hls statements and thelr subject
matter., In many cases, the Inconsistent statement is more likely to
be true than the testimony of the witness at the trial because it was
made nearer in time to the matter to which it relates and is less
likely to be {nfluenced by the controversy that gave rise to the litiga-
tion. The trier of fact has the declarant before it and can observe
his demeanor and the nature of his testimony as he denles or tries to
explain away the ineonsistency. Hence, It is In as good a position to
determine the truth or falsity of the prior statement as it {s to deter-
mine the truth or falsity of the inconsistent testimony given in court.
Moreover, Section 1236 will provide a party with desirable protection
against the ‘turncoat’ witness who changes his story on the stand
and deprives the party calling him of evidence essertial to hils case.”
Comment, California Evidence Code § 1235. See also McCormick §
39. The Advisory Committee finds these views more convineing than
those expressed in People v. Johnson, 68 Cal.2d 646, 68 Cal.Rptr. 5989,
441 P.2d 111 (1968), The conatitutionality of the Advisory Commit-
tee's view was upheld in California v. Green, 399 U.S. 149, 00 S.Ct.
1030, 28 L.Kd.2d 488 (1870). Moreover, the requirement that the
statement be inconeistent with the testimony given assures a thor-
ough exploration of both versions while the witness is on the stand
and bars any general and indiscriminate use of previously prepared

. statements,
Prlor conslatent statements traditionally have been admissible
- to-Tebut charges of recent fabrication or improper influence or mo-

Delete

tive but not as substantive evidence. Under the rule they are sub-
stantive evidence. The prior statement Is consistent with the testi-
mony given on the stand, and, if the opposite party wishes to open
the door for its admission in evidence, no sound reason ls apparent
why it should not be received generally.

(i1i)) The admission of evidence identification finds sub-

—

startinl support, although it falls beyoné a doubt in the category of
prior out-of-court statements. Illustrative are People v. Gould, 54
Cal.2d 621, 7 Cal.Rptr. 273, 354 P.2d 865 (1960); Judy v. State, 218 -
Md 168, 146 A.2d 29 (1938); State v. Simmons, 63 Wash.2d 17, 385
P.2d 380 1883); California Evidence Code § 1238; New Jersey Evi-
dence Kule 23(1) (¢); N. Y. Code of Criminal Procedure § 303-b.
Frriher cases are found in 4 Wigmore § 1130. The basis is the gon-
crally unsatisfactory and inconclusive nature of courtroom identifica-
tions as compared with those made at an earlier time under less
suggestive conditions. The Supreme Court considered the admissibili-
ty of evidence of prlor identification In Gilbert v. California, 388 U.S.
263. R7 8.Ct. 1931, 18 L.Ed.2d 1178 (1967). Exclusion of lineup identi-
fication was held to be required pecause the accused did not then
have the asaistance of counsel. Significantly, the Court carefully re-
frained from placing its decision on the ground that testimony as to
the making of a priar out-of-court identification (“That's the man")
violated either the hearsay rule or the right of confrontation because
not made under oath, subject to immedlate cross-examination, in the
presence of the trier. Instead the Court obscrved:

“There I8 a split among the States concerning the admissibility of
prior extra-judicial identifications, as independent evidence of identi-
ty, both by the witness and third parties present at the prior identifi-
cation. See 71 ALR24 449. It has been held that the prior identifi-
cation is hearsay, and, when admitted through the testimony of the
Identifier, is merely a prior consistent statement. The recent trena,
however, Is to admlit the prior identification under the exception that
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admits as substantive evidence a prior communication by & witness
who 18 available for cross-examination at the trial. Bee § ALR2d
Tater Case Service 1225-1228, . ., .” 888 V.8, at 272, n. 8, 87
8 Ct. at 1956.

(2) Admissions. Admlssions by a party-opponent are excluded from
the category of hearsay on the theory that their admiss!bility in evi-
dence i3 the result of the adversary system rather than satisfactlon
of the conditions of the hearsay rule. Strahorn, A Reconslderation
of the Hearsay Rule and Admissions, 85 U.Pa.L.Rev. 484, 564 (1037);
Morgan, Basic Problems of Evidence 285 ,1062); 4 Wigmore § 1048,
No guarantee of trustworthiness is required in the case of an admis-
slon. The freedom whicn admissions have enjoyed from technical de-
mands of searching for an assurance of trustworthiness ln some
agalnst-interest circumstance, and from the restrictive Influences of
the opinlon rule and the rule requiring firsthand knowledge, when
taken with the apparently prevalent satisfaction with the results,
calls for generous treatment of this avenue to admissibility,

The rule specifies five categories of statements for which the re-
sponsibility of a party is considered sufficient to justify reception In
evidence against him:

@A party’s own statement is the classic example of an admission.
If he har a representative capacity and the statement js offered
against him in that capacity, no inquiry whether he was acting In
the representative capacity in making the statement is requlred; the
statement need only be relevant to representative affairs. To the
same effect is California Evidence Code § 1220. Compare Uniform
Rule 63(7), requiring a statement to be made in a representative ca-
pacity to be admissible against a party in a representative capacity.

(ii)) Under established principles an admission may be made by
adopting or acquicscing in the statement of another. While knowl-
edge of contents would ordinarily be essential, this {8 not inevitably
so: "X is a reliable person and knows what he is talking about.”
See McCormick § 246, p. 527, n. 15. Adoption or acquiescence may be
manifested In any appropriate manner. When silence is relied upon,
the theory is that the person would, under the circumstances, protest
the statement made in his presence, if untrue. The decision In each
case calls for an evaluation In terms of probable human behavlior,
In clvil cases, the results have generally been satisfactory. In erimi-
nal cases, however, troublesome questions have been raised by deci-
sions holding thnt failure to deny is an admission: the inference is a
fairly weak one, to begin with; sllence may be motivated by advice
of counsel or realization that “anything you say may be used against
you”; unusual opportunity is afforded to manufacture evidence; and
encroachment upon the privilege against self-inerimination seems
inescapably to be Involved. However, recent decisions of the Su-
preme Court reiating to custodial interrogation and the right to coun-
sel appear to resolve these difficultles. Hence the rule contains no
apecial provisions concerning failure to deny in eriminal cages.

(1i1)JNo authority is required for the general proposition that a state-
ment authorized by a party to be made should have the status of an
admission by the party. However, the question arises whether only
statements to third persons should be 8o regarded, to the exclusion of
statements by the agent to the principal. The rule is phrased broad-
1y =0 as to encompass both. While it may be argued that the agent
authorized to make statements to his prineipal does not speak for
him, Morgan, Basic Problems of Evidence 273 (1962), communication
to an outsider hns not generalliy been thought to be an essential char-
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acteristle of an admission. Thus a party's books ur records are usa-
ble against him, without regard to any intent to disclose to third per-
sons. 5 Wigmore § 1557. B8ee also McCormick § 78, pp. 159-161. In
accord is New Jersey Evidence Rule 63(8) (a). Cf. Uniform Rule
63(8) (a) and California Tvidence Code § 1222 which Hmit status as
an admission in this regerd to statements authorized by the party to
be made 'fer” him, which is perhaps an ambiguous limitation to
statements to third persons. Falknor, Vicarlous Admlisslons and the
@ Uniform Rules, 14 Yand.L.Rev. 855, 860-861 (1681),
H - »

] The tradition has been to test the admiseibility of statements
by agents, as admisslons, by anplying the usual test of agency. Was
the admission made by the agent acting in the scope of his employ-
ment? Since few principaln employ agents for the purpose of mak-
ing damaging statements, the usual result was exclusion of the state-
ment. Dissatisfaction with this loss of valuable and helpful evidence
has been increasing. A substantial trend favors admitting statements
related to a matter within the scope of the agency or employment.
Grayson v. Willlams, 256 F.2d 61 (10th Cir. 1958); Koninklijke
Luchtvaart Maatschappif N. V. KLM Royal Dutch Alrlines v. Tuller,
110 U.8.App.D.C. 282, 282 F.2d 775, 784 (1061); Martin v. Savage
Truck Lines, Inc., 121 F.Supp. 417 (D.D.C.1954), and numerous state
court decisions collected in 4 Wigmore, 1964 Supp., pp. 86-73, with
comments by the editor that the statements should have been exclud-
ed as not within scope of agency. For the traditional view s=see
Northern Oll1 Co. v. Socony Mobil Gil Co., 347 F.2d 81, 85 (24 Cir.
1985) and cases cited therein. Simile, previsions are found in Uni-
form Rule 63(9) (n), Kansas Code of Civil Procedure § 60-—460(1) (1),
and New Jersey Evidence Rule €3(8) (a).

Che limitation upon the admissibility of statements of co-con-

Flitors to those made “during the course and in furtherarn e of the
conspiracy’ i8 in the accepted pattern. While the broadened view of
agency taken in item (iv) might suggest wider admissibility of state-
ments of co-conspirators, the angency theory of conspiracy is at best a
fiction and ought not to serve as n basis for admissibility beyond
that already established. See Levie, Hearsay and Conspiracy, 52
Mich.L.Rev. 1159 (1934); Comment, 25 U.Chi.L.Rev. 530 (1958). The
rule is consistent with the position of the Supreme Court in denying
admissibility to statements made after the objectives of the conspir-
acy have either failed or been achieved. Krulewitech v. United
States, 330 U.8. 440, 89 S.Ct. 716, 83 L.Ed. 790 (1949); Wong Sun v.
United States, 371 U.8. 471, 490, 83 S.Ct. 407, 9 L.Ed.2d 441 (19681
For similarly limited provisions see Callfornia Evidence Code § 1223
and New Jersey Rule 63(9) (b). Ctf. Uniform Rule 63(9) (b).

Rule 802.
HEARSAY RULE

Hearsay is not admissible except as provided by these rules or
by other rules adopted by the Supreme Court or by Act of Con-
gress.

Advlisory Committes's Note

The provision excepting from the operation of the rule hearsay
which is made admissible by other rules adopted by the Supreimne
Court or hy Act of Congress continues the admis=ibility thercunder of
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hearsay whirt would aot qualify under these Evidence Rules. The
following ernmyples illustrate the working of the exception:
Y'ypERAL RuLEs oF CIVIL PROCEDURE

Rule 4(g): .voof of service by atfidavit.

Rule 32: adm:-sibility «f depositions.

Rule 43(e): affidavits when rwotion based on facts not appearing of
record.

Rule 568: affidavits in summary judgment proceedings.

Rule 85(b): showing by affidevit for temporary restraining order.

FEDERAL RULES OF CRIMINAL PROCEDURE
Rule 4(c:): affidavits to show grounds for issulng warrants.
Rule 12(b) (4): affidavits to determine iesues of fact in connectioa
with motiona.
AcTts oF CONGRESS

10 U.S.C. § 7730: affidavits of unavallable witnesses in ctions for
damages caused by vessel in naval service, or towage or raivage of
same, when taking of testimony or bringing of action delayed or
stayed on securlty grounds.

20 U.8.C. § 161(4): affidavit as proof of service in NLEX & proceed-
ings.

38 U.8.C. § 5208: aftidavit as proof of posting notice of sale of un-
claimed property by Veterans Adminlstration.

Rule 808.

HEARSAY EXCEPTIONS: AVAILABILITY OF DECLARANT
IMMATERIAL

The following are not excluded by the hearsay rule, even
though the declarant is available a¢ a witness:

(1) Present Sense Impression. A statement describing or ex-
plaining an event or condition made while the declarant was per-
ceiving the event or condition, or immediately thereafter.

(2) Excited .Utteranoe. A statement relating to a startling
event or condition made while the declarant was under the
stress of excltement caused by the event or condition.

(8) Then FExisting Mental, Emotional, or Physical Condition.
A statement of the declarant’s then existing state of mind, emo-
tion, sensation, or physical condition (such as intent, plan, mo-
tive, design, mental feeling, pain, and bodily health), but not in-
cluding a statement of memory or belief to prove the fact re-
membered or believed unless it relates to the execution, revoca-
tion, identification, or terms of declarant’s will,

(4) Statements for Purposes of Medical Diagnosis or Treat-
meat. Statements made for purposes of medical diagnosis or
treatment and describing medical history, or past or presenmt
symptoms, pain, or sensations, or the inception or general char-
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acter of the cause or external source thereof insufar as reason-
ably pertinent to diagnosis or treatment.

(8) Recorded Recollection. A memorandum or record con-
cerning a matter about which a witness once had knowledge but
now has insufficient recollection to enable him to testify fully
and accurately, shown to have been miade when the matter was
fresh in his memory and to reflect that knowledge correctly. If
admitted, the memorandum or record may be read into evidence
but may not itself be received as an exhibit unless offered by an
adverse party.

(6) Records of Regularly Conducted Activity., A memoran-
dum, report, record, or data compilation, in any form, of acts,
events, conditions, opinions, or diagnoses, made at or near the
time by, or from information transmitted by, a person with
knowledge, all in the course of a regularly conducted activity, as
shown by the testimony of the custodian or other qualified wit-
ness, unless the sources of information or other circumstances
indicate lack of trustworthiness.

(7) Absence of Entry in Records of Regularly Conducted Ac-
tivity. Evidence that a matter is not included in the memoran-
da, reports, records, or data compilations, in any form, of a reg-
ularly conducted activity, to prove the nonoccurence or nonexist-
ence of the matter, if the matter was of a kind of which a mem-
orandum, report, record;” or data comyilation was regularly
made and preserved, unless the sources of information or other
circumstances indicate lack of trustworthiness.

(8) Public Records and Reports. Records, reports, state-
ments, or data compilations, in any form, of public offices or
agencies, setting forth (a) the activities of the cffice or agency,
or (b) matters observed pursuant to duty imposed by law, or
(e) in civil cases and against the government in criminal cases,
factual findings resulting from an investigation made pursuant
to authority granted by law, unless the sources of information
or other circumstances indicate lack of trustworthiness.

(8) Records of Vital Statistics. Records or data compila-
tions, in any form, of births, fetal deaths, deaths, or marriages,
if the report thereof was made to a public office pursuant to re-
quirements of law-.

(10) Absence of Public Record or Entry. To prove the ab-
sence of a record, report, statement, or data compilation, in any
form, or the nonoccurrence or nonexistence of a matter of which
a record, report, statement, or data compilation, in any form,
was regularly made and preserved by a public office or agency,
evidence in the form of a certification in accordance with Rule
902, or testimony, that diligent search failed to disclose the
record, report, statement, or data compiktion, or entry.
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(11) Records of Religious Organizations. Statements of
births, marriages, divorces, deaths, legitimacy, ancestry, rela-
tionship by blood or marriage, or other similar facts of personal
or family history, contained in a regularly kept record of a rell-
ginus organization.

(12) Marriage, Baptismal, and Similar Certificates. State-
raents of fact contained in a certificate that the maker per-
formed a marriage or other ceremony or administered a sacra-
ment, made by a clergyman, public official, or other person au-
thorized by the rules or practices of a religious organization or
by law to perform the act certified, and purporting to have been
issued at the time of the act or within a reasonable time there-
after.

(13) Family Records. Statements of fact concerning personal
or family history contained in family Bibles, genealogies, charts,
engravings on rings, inscriptions on family portraits, engravings
on urns, crypts, or tombstones, or the like.

(14) Records of Documents Affecting an Interest in Property.
The record of a document purporting to establish or affect an
interest in property, as proof of the content of the original
recorded document and its execution and delivery by each per-
son by whom it purports to have been executed, if the record is
a record of a public office and an applicable statute authorized
the recording of documents of that kind in that office.

(15) Statements in Documents Affecting an Interest in Prop-
erty. A statement contained in a document purporting to estab-
lish or affect an interest in property if the matter stated was
relevant to the purpose of the document, unless dealings with
the property since the document was made have been inconsist-
ent with the truth of the statement or the purport of the docu-
mer:t.

(18) Statements in Ancient Documents. Statements in a doc-
ument in existence 20 years or more whose authenticity is estab-
lishe:l.

{17) Market Reports, Commercial Publications. Market quo-
tations, tabulations, lists, directories, or other published compila-
tions, generally used and relied upon by the public or by persons
in particular occupations.

(18) Learned Treatises. To the extent called to the attention
of an expert witness upon cross-examination or relied upon by
him in direct examination, statements contained in published
treatises, periodicals, or pamphlets on a subject of history, medi-
cine, or other science or art, established as a reliable authority
by the testimony or admission of the witness or by other expert
testimony or by judicial notice. If admitted, the statements
may be read into evidence but may not be received as exhibits.
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(19) Reputation Concerning Personal or Family History.
Reputation among members of his family by blood, adoption, or
marriage, or among his associates, or in the community, con-
cerning a person's birth, adoption, marriage, divorce, death, le-
gitimacy, relationship by blood, adoption, or marriage, ancestry,
or other similar fact of his parsonal or family history.

(20) Reputation Concerning Boundaries or General Hichiy

. Reputation in a community, arising before the controversy, as to

boundaries of or customs affecting lands in the community, and
reputation as to events of general history important to the com-
munity or state or nation in which located.

(21) Reputation as to Characier. Reputation of a person’s
character among his associates or in the community.

(22) Judgment of Previous Conviction. Evidence of a final
judgment, entered after a trial or upon a plea of guilty (but not
upon a plea of nolo contendere), adjudging a person guilty of «
crime punishable by death or imprisonment in excess of one
year, to prove any fact essential to sustein the judgment, but
not including, when offered by the Government in a criminal
prosccution for purposes other than impeachment, judgments
against persons other than the accused. The pendency of an ap-
peal may be shown but does not affect admissibility.

(23) Judgment as to Personal, Family or General History, or
Boundaries. Judgments as proof of matters of personal, family
or general history, or boundaries, essential to the judgment, if
the same would be provable by evidence of reputation.

(24) Other Exceptions. A statement not specifically covered
by any of the foregoing exceptions but having comparable cir-
cum-tantial guarantees of trustworthiness.

Advisory Committee's Note

The exceptions are phrased in terms of nonapplication of the hear-
say rule, rather than in positive terms of admissibility, in arder to
repel any implication that otler possible grounds for exelu-ion are
climinated from consideration.

The present rule proceeds upon the theory that under appropiiate
cirenmstances a hearsay statemeiit may possess circum<tantial guaer-
antees of trustworthiness sufficient to justify nonproduction of the
deelarant in person at the trial even though he may be available.
The theory finds vast support in the many exceptions to the hearsay
rule developed by the common law in which uravailuability of the de-
clarant 1s pot a relevant factor. The present rule i a synthosis of
them, with revision where modern developments and conditions are
behieved to make that course apprepriate,

Exceptions (i) and (2). In con~siderable measure these two exam-
ples overlap, though ba~ed on <omewhat different theories. The most
ctemfieant nractical difference will hie in the time lap~c allowable be-
twoon ever t and stiatement.
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The underlying theory of Exception (1) is that substantial contem-
poraneity of event and statement negative the likelihood of deliberate
or conscious misrepresentation. Moreover, if the witness is the de-
clarant, he may be examined on the statement. If the witness is not
the declarant, he may be examlined as to the circumstances as an aid
In evaluating the statement. Morgan, Basic Problems of Evidence
340-341 (1962).

The theory of Exception (2) I8 simply that circumstances may pro-
duce a condition of excitement which temporarily stills the capacity
of reflection and produces utterances free of consclous fabrication. 6
Wigmore § 1747, p. 135. Spontaneity is the key factor in each in-
stance, though arrived at by somewhat different routes. Both are
needed In order to avoid needless niggling.

While the theory of Exception (2) has been criticized on the ground
that excitement impairs accuracy of observation as well as e'iminat-
ing consclious fabrication, Hutchins and Slesinger, Some Observations
on the Law of Evidence: Spontaneous Exclamations, 28 Colum.L.Rcv.
432 (1928), it finds support in cases without number. See cases in 6
Wigmore § 1750; Annot. 53 A.L.R.2d 1245 (statements as to cause of
or responsibility for motor vehicle aceident); Annot., 4 A L.R.3d 149
(accusatory statements by homicide victims). Since unexciting events
are less likely to evoke comment, decisions involving Exception (1)
are far less numerous. Illustrative are Tampa Elec. Co. v. Getrost,
151 Fla. 558, 10 So.2d 83 (1942); Houston Oxygen Co. v. Davis, 132
Tex. 1, 161 S.W.2d 474 (1942); and cases cited in McCormick § 273, p.
585, n. 4,

- With respect to the fime element, Exception (1) recognizes that in
many, if not most, instances precise contemporaneity is not possible,
and hence a slight lapse ig allowable. Under Exception (2) the stand-
ard of measurement is the duration of the state of excitement.
“How long can excitement prevail? Obviously there are no pat an-
swers and the character of the transaction or event will largely de-
termine the significance of the time factor.” Slough, Spontaneous
Statements and State of Mind, 46 Towa IL.Rev. 224, 243 (19681) ; Mec-
Cormick § 272, p. 580.

Participation by the declarant is not required: a non-participant
may be moved o describe what he perceives, and one mar be startled
by an event in which he is not an actor. Slough, supra; McCormick,
supra; 6 Wigmore § 1755; Annot., 78 A.L.R.2d 300.

Whether proof of the startling event may be made by the state-
ment itself is largely an academic question, since in most cases there
is present at least circumstantial evidence that something of a star-
tling nature must have ocrurred. For cases in which the evidence
consists of the condition of the declarant (injuries, state of shock),
see Insurance Co. v. Mosely, 75 U.S. (8 Wall) 397, 10 L.Fd. 437
{1869): Wheeler v. United States, 83 U.S.App.D.C. 159, 211 F.2d 19
(1853), cert. denied 347 U.8. 1019, 74 8.Ct. 876, 98 L.Ed. 1140; Weth-
erbee v. Safety Casualty Co., “19 F2d 274 (5th Cir. 1955); Lampe v.
United States, 97 U.S.App.D.C. 160, 229 F.2d 43 (1956). Nevertheless,
on occasion the only evidence may be the content of the statement it-
self, and rulings that it may be sufficient are described as “increas-
ing,” Siough. supra at 246, and as the “prevailing practice,” Mec-
Cormick § 272, p 579. INustrative are Armour & Co. v. Industrial
Commission, 78 tolo. 5689, 243 P. 546 (1926); Young v. Stewart, 101
N C. 297, 131 RE. 735 (1926). Moreover, under Rule 104(a) the judge
is nct limited by the Learsay rule in passing upon prehititnary ques-
tlons of fact,
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Proof of declarant’s perception by his statement presents similar
conslderations when declarant is identifled. People v. Poland, 22 IIL
2d 175, 174 N.E.2d 804 (1961). However, when declarant is an uui-
dentified bystander, the cases indicate hesitancy in upholding the
statement alone as sufficient, Garrett v. Howden, 73 N.M. 307, 387 P,
24 874 (1663); Beck v. Dye, 200 Wash. 1, 92 P.2d 1113 (1039), a result
which would under appropriate circumstances be consistent with the
rule.

Permissible subje ! mutrer of the statement is limited nador Excep-
tion (1) to description or explanation of the event or condition, the
assumption being that spontaneity, in the absence of a startling
event. may extend no farther. In Exception (2), however, the state-
ment need only “relate” to the startling event or condition, thus af-
fording a broader scope of subject matter coverage. 6 Wigmore §3§
1750, 1754. See Sanitary Grocery Co. v. Snead, 87 App.D.C. 129, 90
F.2d 374 (1937), slip-and-fall case sustzining arhinissibility of clerk’s
statement, “That has been on the floor for a cruple of hours,” and
Murphy Auto Darts Co., Ine. v. Ball, 101 U.S.App.D.C. 416, 249 F.2d
508 (1957), upholding admission, on issue of driver's agency, of his
statement that he had to call on a customer and was in a hurry to
get home. QQuick, Hearsay, Excitement, Necessity and the Uniform
Rtules: A Reappraisai of Rule 63(4), 6 Wayne L.Rev. 204, 206-209
(1960).

Similar provisions are found in Uniform Rule 63(4) (a) and (b);
California Evidence vode & 1240 (a< to Exception (2) only); Kansas
Code of Civil Procedure § 60—60(d) (1) ard (2); New Jersey Evidence
Rule 63(4). :

Exception (3) is essentially a specinlized application of Exception
(1), presented separately to enhance its uscfulness and accessibility.
See McCormick §8 265, 208.

The exclusion of “statements of memory or belief to prove the fact
remembered or believed™ is necessary to avoid the virtual destruction
of the hearsay rulc which would otherwise result from allowing state
of mind, provable by a hearsay statement, to serve as the basis for
an inference of the happening of the event which produced the state
of mind. Shepard v. United States, 200 U.S. 96, 54 8.Ct. 22, 7S L.Ed.
196 (1933): Maguire, The Hillmon Case—Thirty-three Tears After, 38
Harv.L.Rev., 709, 7T19-731 (1923); Hinton, States of Mind and the
Hearsay Rule, 1 U.Chi.L.Rev. 394, 421-423 (1934). The rule of Mu-
tual Life Ins. Co. v. Hillmon, 145 U.S. 285, 12 S Ct. 909, 36 1. I2d. 706
(18923, allowing evidence of intentton as tending to prove the doing of
the act intended, is. of cour<e, left undi~turbed.

The carving out. from the exclusion mentioned in the preceding
paragraph, of declaratinns relating to the execution, revocation, iden-
tificatinn. or terms of declarant's will reprecents an ad hoe judgment
which finds ample re:nforcement in the decisions, resting on practical
grounds of neces<11v and expediency rather than logic. MceCormick §
971, pp. OTT-0T~: Annot, 34 ALR.23 558, 62 A L R.2d 855 A simi-
lar recognition of the need for and practical value of thus kind of ev-
jdence is found in Californis Evidence Code § 1260,

Exception (4). Even those few jurisdictions which have shied
away from generally admitting statements of present condition have
allowed them if mande to a physician for purposes of diagnosis and
treatment in view of the patient’'s strong motivation to be truthful.
MeCormick § 268, p 563, The same guarantee of trustworthiness ex-
tends to statemerts< of past conditions and medical history, made for
purposes of diagrosis or trcatment It also extends to statements as
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to causation, reasonably pertinent to the same purposes, in accord
with the current trend, Shell Oil Co. v. Industrial Commission, 2 1L
2d 590, 119 N.E.2d 224 (1954); McCormick § 266, p. 564; New Jersey
Evidence Rule 83(12) (c). Statements as to fault would not ordinarily
qualify under thig latter language. Thus & patient’s statement that
he was struck by an automobile would qualify but not his statement
that the car was driven through a red light. Under the exception
the statement need not have been made to a physiclan., Statements
to hospital attendants, ambulance drivers, or even members of the
family might be included.

Counventional doctrine has excluded from the hearsay exception, as
not within its guarantee of truthfulness, statements to a physician
consulted only for the purpose of enabling him to testify. While
these statements were not admissible as substantive evidence, the ex-
pert was allowed to state the basis of his opinion, including state-
menta of this kind. The distinction thus called for was one most un-
likely to be made by juries. The rule accordingly rejects tire limita-
tion. This position is conslstent with the provision of Rule 703 that
the facts on which expert testimony is based need not be admissible
in evidence if of a kind ordinarily relied upon by experts in the field.

Exceptlon (5). A hearsay exception for recorded recollection is
generally recognized and has been described as having “long been fa-
vored by the federal and practically all the state courts that have
had occasion to decide the question.” TUnited States v. Kelly, 349 F.
2d 720, 770 (24 Cir. 1965), citing numerous cases and sustaining the
exception against a claimed denial of the right of confrontation.
Many additional cases are cited in Annot., 82 A.L.R.2d 473, 520. The
guarantee of trustworthiness is found in the reliability inherent In a
record made while events were still fresh in mind and accurately re-
flecting them. Owens v. State, 67 Md. 307, 316, 10 A. 210, 212 (1887).

The principal controversy attending the exception has centered,
not upon the propriety of the exception itself, but upon the question
whether a preliminary requirement o :mpaired memory on the part
of the witness should be imposed. 1he authkorities are divided. If
regard be had only to the asccuracy of the evidence, admittedly im-
pairment of the memory of the witness adds nothing to it and should
not be required. McCormick § 277, p. 593; 3 Wigmore § 738, p. 76;
Jordan v. People, 151 Colo. 133, 376 P.2d 699 (1562), cert. denied 378
U.8. 944, 83 S.Ct. 1553, 10 L.Ed.2d 699; Hall v. State, 223 Md. 158,
162 A.2d 751 (1960); State v. Bindhammer, 44 N.J. 372, 209 A.2d 124
(1965). Nevertheless, the absence of the requirement, it is believed,
would encourage the use of statements carefully prepared for pur-
poses of litigation under the supervision of attorneys, investigators,
or claim adjusters. Hence the example includes a requirement that
the witness not have “sufficient recollection to enable him to testity
fully and accurately.” To the same effect are California Evidence
Code § 1237 and New Jersey Rule 63(1) (b), and this has been the po-
sition of the federal courts. Vicksburg & Meridian R. R. v. O’Brien,
119 U.S. 99, 7 S.Cu. 118, 30 L.Ed. 299 (1886); Ahern v. Webb, 268 F.
2d 45 (10th Cir. 1959); and see N. L. R. B. v. Hudson Pulp and Pa-
per Corp., 273 F.2d 660, 685 (5th Cir. 1960); N. L. R. B. v. Federal
Dairy Co., 297 F.2d 487 (1st Cir. 1962). But cf. United States v. Ad-
ams, 385 F.2d 548 (2d Cir. 1967).

No attempt is made in the exception to spell out the method cf es-
tablishing the initial knowledge or the eontemporaneity and accuracy
of the record, leaving them tc be dealt with as the clrcumstances of
the particular case might indlcate. Multiple person involvement in
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the process of observing and recording, as in Rathbun v. Brancatella,
93 N.J.L. 222, 107 A. 279 (1619), is entirely consistent with the excep-
tion.

Locating the exception at this place in the scheme of the rules is a
matter of choice. There were two other possibilities. The first was
to regard the statement ag one of the group of prior statements of a
testifying witness which are excluded entirely from the category of
hearsay by Rule 801(d) (1}. That category, however, requires that de-
clarant be “subject to cross-examination,” as to which the impaired
memory aspect of the exception raises doubts. The other possibility
was to include the exception among those covered by Rule 804.
Since unavailability is required by that rule and lack of memory is
listed as a species of unavallability by the definition of the term In
Rule 804(a) (3), that treatment at first impression would seem appro-
priate. The fact is, however, that the unavailability requirement of
the exception is of a limited and peculiar nature. Accordingly, the
exception is located at this point rather than in the context of a rule
where unavailability is conceived of more broadly.

Exceptlon (6) represents an area which has received much atten-
tion from those seeking to improve the law of evidence. The Com-
monwealth Fund Act was the result of a study completed in 1927 by
a distinguished committee under the chairmanship of Professor bMor-
gan. Morgan et al, The Law of Evidence: Some Proposals for its
Reform 63 (1927). With changes too minor to mention, it was adopt-
ed by Congress in 1936 as the rule for federal courts. 28 U.S.C. §
1732. A number of states took similar action. The Commissioners
on Uniform State Laws in 1936 promulgated the Unifoim Business
Records as Evidence Act, 9A U.L.A. 506, which has acquired a sub-
stantial following in the states. Model Code Rule 514 and Uniform
Rule 63(13) also deal with the subject. Difference of varying degrees
of importance exist among these various treatmeptc.

These reform efforts were largely within the context of business
and commercial records, as the kind usually encountered, and concen-
trated considerable attention vpon relaxing the requirement of pro-
ducing as witnesses, or accounting for the nonproduction of, all par-
ticipants in the process of gathering, transmitting, and recording in-
formation which the common law had evolved as a burdensome and
erippling aspeet of using recoerds of this type. In their areas of pri-
mary emphasis on witnesses to be called and the general admissibili-
ty of ordinary business and commercial records, the Commonwealth
Fund Act and the Uniform Act appear te have worked well. The ex-
ception seeks to preserve their advanfages.

On the subject of what witnesses must be called, the Common-
wealth Fund Act ecliminated the common law requirement of calling
or accounting for all participants by failing to mention it. TUnited
States v. Mortimer, 118 F.2d 266 (2d Cir. 1941): La Porte v. United
States, 300 F.2d 878 (9th Cir. 1962); AeCormick § 290, p. 608. Model
Code Rule 514 and Uniform Rule 63(13) did likewise. The Uniform
Act, however, abolizhed the common law requirement in express
terms, providing that the requisite foundation testimony might be
furnished by “the custodian or other qualified witness.,” Uniform
Business Records as Evidence Act, § 2; 9A U.L.A. 506. The excep-
tion follows the Uniform Act in this respect.

The element of unusual reliability of business records is said vari-
ously to be supplied by systematic checking, by regularity and conti-
nuity whieh produce habits of precision, by actual experience of busi-
ness in relying upon them, or by a duty to make an accurate record
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as part of a continuing job or occupation. McCormick §§ 281, 286,
287; Laughlin, Business Entries and the Like, 46 Iowa L.Rev, 276
(1961). The model statutes and rules have sought to capture these
factors and to extend their impact by employing the phrase “regular
course of business,” In conjunction with a definition of “business”
far broader than its ordinarily accepted meaning. The result is a
tendency unduly to emphasize a requirement of routineness and re-
petitiveness and an insistence that other types of records be squeezed
into the faet patterns which give rise to traditional business records.
The rule therefore adopts the phrase ‘“the course of a regularly con-
ducted activity” as capturing the essential basis of the hearsay ex-
ception as it has evolved and the essential element which can be ab-
stracted from the various specifications of what is a “business.”

Amplification of the kinds of activities producing admissible
records has given rise to problems which conventional business
records by their nature avoid. They are problems of the source of
the recorded information, of entries in opinicn form, of motivation,
and of involvement as participant in the matters recerded.

Sources of information presented no substantial problem with ordi-
nary business records. All participants, including the observer or
participant furnishing the information to be recorded, were acting
routinely, under a duty of accuracy, with employer reliance on the
result, or in short “in the regular course of business.” If, however,
the supplier of the information does not act in the regular course, an
ogsential link is broken; the assurance of accuracy does not extend
1o the infermation itself, and the fact that it may be recorded with
scrupulous accuracy is of no avail. An illustration is the police re-
port incorporating information obtained from a bystander: the offi-
cer qualifies as acting in the regular course but the informant does
not. The lcading case, Johnson v. Lutz, 253 NY. 124, 170 N.E.
517 (1930), held that a report thus prepared was inadmissible. Most
of the authorities have agreed with the decision. Genearella v. I'yfe,
171 F.2d 419 ((1st Cir. 1948); Gordon v. Robinson, 210 F.2d 192 (3d
Cir. 1954); Standard Oil Co. of California v. Moore, 251 F.2d 188, 214
(th Cir. 1957), cert. denied 356 U.S. 975, 78 S.Ct. 1139, 2 I.Ed.2d
1148; Yates v. Bair Transport, Inc., 249 F.Supp. 681 (S.D.N.Y.1965) ;
Annot, 69 AI.R.2d 1148, Cf. ITawkins v Gorea Motor Express, Inc.,
360 ¥F.2d 9033 (2d Cir. 1966). Conira, 5 Wigmore § 1730a, n. 1, pp.
391-392 The point is not dealt with specifically in the Common-
wealth Fund Act, the Uniform Act, or Uniform Rule 63(13). Ilow-
ever. Model Code Rule 514 contains the requirement “that it was the
regular course of that business for one with personal knowledge

to make such a memorandum or record or to transmit infor-
mation thereof to be included in such a memorandum or record
. " The rule follows this lead in requiring an informant with
knowledge acting in the course of the regularly conducted activity.

Entries in the form of opinions were not encountered in traditional
business records in view of the purely factual nature of the items
recorded, but they are now commonly encountered with respect to
medical diagnoses, prognoses, and test results, as well as occasionally
in other areas. The Commonwcalth Fund Act provided onty for
records of an “act, transaction, occurrince, or event,” while the Uni-
form Act, Model Code Rule 514, and Uniform Rule 63(13) merely add-
ed the ambigucus term *“condition.” The limited phrasing of the
Commonwealth Fund Act, 28 U.SC. § 1732, may account for the re-
luctance of some federal decisions to admit diagnostic entries. New
Tork Life Ins Co v. Taylor, 79 U.S.App.D C. 66, 147 F.2d 297 (1945);
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Lyles v. United States, 108 U.S.App.D.C. 22, 254 F.2d4 725 (1957), cert.
denied 356 U.S. 961, 78 8.Ct. 997, 2 L.Ed.2d 1067; England v. United
States, 174 F.2d 4686 (5th Cir. 1948); Skogen v. Dow Chemical Co.,
375 F.2d 602 (8th Cir. 1967). Other federal decisions, however, expe-
rienced mo difficulty in freely admitting diagnostic entries. Reed v.
Order of United Commercial Travelers, 123 r.2d 252 (2d Cir, 1941);
Buckminster's Estate v. Commissioner of Internal Revenue, 147 F.2d
331 (2d Cir. 1914); Medina v. Erickson, 296 F.2d 475 (9th Cir. 1855);
Thomas v. Hogan, 308 F.2d 355 (4th Cir. 1862); lawe v. Rulon, 284
F.2d 495 (Sth Cir. 1960). In the state courts, the trend favors admis-
gibility. Borucki v. MacKenzie Bros. Co., 125 Conn. 92, 3 A.2d 224
(1938); Allen v. St. Louis Public Service Co., 365 Mo. 677, 285 S.W.2d
663, 55 A.L.R.2d 1022 (1836); People v. Kohlmeyer, 28¢ N.Y. 366, 31
N.E2d 490 (1940); Weis v. Wels, 147 Ohio St. 418, 72 N.E.2d 245
(1947). In order to make clear its adhLerence to the latter position,
the rule specifically includes both diagnoses and opinions, in addition
to acts, events, and conditions, as proper subjects of admissible en-
tries.

Problems of the motivation of the informant have been a source of
difficulty and disagreement. In Palmer v. Hoffman, 318 U.S, 109, 63
S.Ct. 477, 87 L.Ed. 645 (1943), exclusion of an accident report made
by the since deceased ongineer, offered by defendant railroad trust-
ees in a grade crossing collision case, was upheld. The report was
not “in the regular course of business,” not a record of the systemat-
jo conduct of the business as a business, said the Court. The report
was prepared for use in litigating, not railroading. While the opin-
jon meations the motivation of the engineer only obliguely, the em-
phasis on records of routine operations is significant only by virtue
of impact on motivation to be accurate. Absence of routineness rais-
es lack of motivation to be accurate. The opinion of the Court of
Appeals had gone beyond mere lack of motive to he accurate: the en-
gineer's statement was “dripping with motivations to misrepresent.”
Hoffman v. Palmer, 126 ¥.2d 976, 891 (2d Cir. 1942). The direct in-
troduction of motivation is a disturbing factor, since absence of mo-
tive to misrepresent has not traditionally been a requirement of the
rule; that records might be self-serving has not been a ground for
exclusion. Laughlin, Business Records and the Like, 46 Iowa L.Rev.

76, 285 (1961). As Judge Clark said in his dissent, “I submit that
there is hardly a grocer's account book which could not be excluded
on that basis.”” 129 F.2d at 1002. A physician’s evaluation report of
a personal Injury litigant would appear to be in the routine of his
bustness. If the report is offered by the party at whose instance it
was made, however, it has been held inadmissible, Yates v. Balir
Transport, inc, 249 F.Supp. 681 (S.D.N.Y.19€5), otherwise if offered
by the opposite party, Korte v. New York, N. H. & H. R. Co., 191 F.
2d 86 (24 Cir. 1951), cert, denied 342 U.S. 868, 72 8.Ct. 108, 86 L.Ed.
852.

The decisions hinge on motivation and which party is entitled to be
concerned about it. Professor McCormick believed that the doctor's
report or the accident report were sufficiently routine to justify ad-
missibility. McCormick § 287, p. 604. Yet hesitation must be experi-
enced in admitting everything which is observed and recorded in the
course of a regularly conducted activity. Efforts to set a limit are
llustrated by Hartzog v. United States, 217 F.2d 708 (4th Cir. 1954),
error to admit worksheets made by since deceased deputy cellector in
preparation for the instant income tax evasion prosecution, and Unit-
ed States v. Ware, 247 F.2d 698 (7th Cir. 1957), error to admit narcot-
ics agents' records of purchases. See also Exception (8), infra, as to
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the public record aspecis of records of this nature. Some declslons
have been satisfied as to motivation of an accident report if made
pursuant to statutory duty, United States v. New Ycck Foreign
Trade Zone Operators, 304 F.2@ 792 (2d Cir, 1962); Taylor v. Balti-
more & O. R. Co., 344 F.2d 281 (2d Clr. 1965), since the report was
oriented in a direction other than the ltigation which ensued. Cf.
Matthews v. United Strtes, 217 F.2d 409 (5th Cir. 1854). The formu-
lation of specific terms which would assure satisfactory resuits in all
cases is not possible. Consequently the rule proceeds from the base
that records made in the course of a regularly conducted activity will
be taken as admissible but subject to authority *o exclude if *the
sources of information or sther clrcumstances ina.cate lack of trust-
worthiness.”

Occaslonal decisions have rcached for enhanced accuracy by requir-
ing involvement as a participant in matters reported. Clainos v.
United States, 82 U.S.App.D.C. 278, 163 F.2d 5983 (1947), error to ad-
mit police records of convictions; Standard Oil Co. of California v.
Moore, 251 F.2d 188 (9th Cir. 1957), cert. denied 356 U.S. 875, 78 S.Ct.
1139, 2 L.Ed.2d 1148, error to admit employees’ records of observed
business practices of others. The rule includes no requirement of
this nature. Wholly acceptable records may involve matters merely
observed, e. g. the weather.

The form which the “iecord” may assume under the rule is de-
scribed broadiy as & “miemorandum, report, record, or data compila-
tion, In any form.” The espression “data compilation” is used as
broadly descriptive of an; means of storing information other than
the conventional words and figures in written or documentary form.
It includes, but is by no means limited to, electronic computer stor-
age. The term is borrowed from revised Rule 34(a) of the Rules of
Civil Procedure.

Exceptien (7). Fallure of a record to mention a matter which
would ordinarily be mentioned is satisfactory eviuence of its nonex-
igtence. Uniform Rule 63(14), Comment., While probably not hearsay
as defined in Rule 801, supra, decisions may be found which class the
evidence not only as hearsay but also as not within any exception.
In order to set the question at rest in favor of admissibility, it is
specifically treated here. McCormick § 289, p. 609; Morgan, Basie
Problems of Evidence 314 (1962); 5 Wigmore § 1531; Uniform Rule
63(14); California Evidence Code § 1272; Kansas Code ot Civil Pro-
cedure § 60—460(n); New Jersey Evidence Rule 63(14).

Exception (8). Public records are a recognized hearsay exception
at common law and have been the subject of statutes without num-
ber. McCormick § 291, See, for example, 28 U.S.C. § 1733, the rela-
tive narrowness of which is illustrated by its nonapplicability to non-
federal public agencies, thus necessitating resort to the less appropri-
ate business record exception to the hearsay rule. Kay v. United
States, 255 F.2d 476 (4th Cir. 1358). The rule makes no distinction
between federal and nonfederal offices and agencies.

Justification for the excention is the assumption that a public offi-
eigl will perform his duty properly and the unlikelihood that he will
remember details independently of the record. Wong Wing Foo v.
McGrath, 196 F.2d 120 (Oth Cir. 1952), and see Chesapeake & Dela-
ware Canal Co. v. United States, 250 U.S. 123, 39 8.Ct. 407, 63 L.Ed
880 (1919). As to items (a) and (b), further support is found in the
reliability factors underlying records of regularly conducted activities
generally. See Exception (6), supro.

(a) Cases illustrating the admissipility of records of the office’s or
ageney’s own activities are numerous. Chesapeake & Delaware Canal
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Co. v. United States, 250 U.S, 123, 39 8.Ct. 407, 63 L.Ed. 889 (19319),
Treasury records of miscellaneous receipts and disbursements; How-
ard v. Perrin, 200 U.S. 71, 26 8.Ct. 185, 50 L.Ed. 374 (1906), General
l.and Office records; Ballew v. United States, 160 U.S. 187, 16 S.Ct.
263, 40 L.Ed. 388 (1893), Pension Office records.

{b) Cases sustaining admissibility of records of matters observed
are also numerous. United States v. Van Hook. 284 F.2d 489 (Tth
Cir. 1960), remanded for resentencing 365 U.8. 609, 81 S.Ct. 823, 5 L.
Fd.2d 821, letter from induction officer io District Attorney, pursuant
to army regulations, stating fact and circumstances of refusal to be
inducted: T'Kach v. United States, 242 F.2d 937 (5th Cir. 1957), atfi-
davit of Whitc House personnel officer that search of records showed
no employment of accused, charged with fraudulently representing
himself as an envoy of the President; Minnehaha County v. Kelley,
150 F.2d 336 (Sth Cir. 1045): Weather Bureau records of rainfall;
United States v. Meyer, 112 ¥ 2d 387 (7th Cir. 1940), cert. denied 311
T 8. 706, 61 S.Ct. 174, &5 L.I2d. 459, map prepared by government en-
gincer from information furnishied by men working under his supervi-
<ion.

(¢t The more controversial area of public reeords is that of the so-
called “evaluative” report.  The disagreement among the dedizions
has been due in part, no doubt, to the variety of situations encoun-
tered, as well as to differences in prineiple.  Sustaining admissibility
are such cases ax United States v. Dumas, 149 U 8. 278, 13 8.Ct. 872,
37 I.I.d. 734 (1893, «tatement of account certified by Postmaster
General in action against postinaster: MceCarty v. United States, 185
F 2d 520 (th Cir. 1950, 1eh. denied 87 F.2d 234, Certificate of Set-
tlement of General Accomunting Cffice showing indebtedness and letter
from Army official <tating Government had nerformed, in action cn
contract to purchase 2l remove waste food from Army camp; Mor-
an v, Pittsburgh-Des Moines Steel Co., 183 F.2d 197 (3d Cir. 1950), re-
port of Bureau of Mines as to cause of gas tank explosion: Petition
of W—, 184 F.Supp. 639 (E.1.Pa.193%), report by Immigration and
Naturalization Service investigator that petitioner was known in
community as wife of man to whom she was not married. To the
opposite effect and denying adinissibility are Franklin v, 8kelly Oil
Co., 141 F.2d 568 (10th Cir. 1944), State Fire Marshal's report of
cause of gas explosion; Lomax Transp. Co. v. United dtates, 183 F.
9d 331 (Oth Cir. 1850), Certifleate of Settiement f-cm General Ac-
counting Office in action for naval supplies lost in warehouse fire;
Yung Jin Teung v. Dulles, 229 F.2d 244 (2d Cir. 1936), “Status Re-
ports” offered to justify delay in processing passport applications,
Police reports have generally bLeen excluded except to the extent to
which they incorporate firsthand observations of the officer. Annot,
69 A.L.R.2d 1148. Various kinds of evaluative reports are admissible
under federal statutes: 7 U.R.C. § 78, findings of Secretary of Agri-
culture prima facie evidence of true grade of grain; 7 U.S.C. §
210(f), findings of Neeretary of Agriculture prima facie evidence in
action for damages against stockyard owner: 7 U.S.C. § 292, order by
Secretary of Agriculture prima facie evidence in judicial enforecement
procerdings against producers association monopoly; 7 U.S.C. §
1622(h), Department of Acriculture inspection certificates of products
shipped in interstate commerce prima facie evidence; 8 U.S.C. §
1440(¢), separation of alien from military service on conditions other
than honorable provable by certificate from department in proceed-
ings to revohe citizenship; 18 C.8.C. § 4245, certificate of Director of
Prisons that convicted person has been examined and found probably
incompetent ot {ime of trial prima facie evidence in court hearing on
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competency; 42 U.8.C. § 269(b), bili of health by appropriate official
prima facic evidence of vessel's sanitary history and condition and
compliance with regulations; 46 U.B.C. § 879, certificate of consul
presumptive evidence of refusal of master to transport destitute sea-
men to United States. While these statutory exceptions to the hear-
say rule are left undisturbed, I :le 802, the willingness of Congress
to recognize a substantlial measure of admissibility for evaluative re-
ports is a helpful guide.

Factors which may be of assistance in passing upon the admis<ihl-
ity of evaluative reports include: (1) the timeliness of the investiga-
tion, MeCormick, Can the Courts Make Wider Use of Heports of Offi-
clal Investigations? 42 Towa I.Rev. 363 (1937); (2) the special skill
or experience of the official. #d, (8) whether a hearing was held ari
the level at which conducted, Franklin v. Skelly Ofl Co, 141 F.2d 56~
(10th Cir. 1944); (4) possible motivation problems suggested by Pal-
mer v. Hoffman, 318 7.8, 160, 63 S.Ct, 477, 87 L.Id. 643 (1047 Ot~
ers no doubt could be added.

The formulation of an appreach which would give appropriate
weight to all possible factors in every situation is an obvious mpos
sibility. Ilence the rule, as in Exception (6), assumes admissibility 1n
the first instance but with ample provision for escape if sufficient
negative factors are present. In one respect, howerver, the rule with
respect to evaluative reports rnder item (¢) is very specific: ther are
admissible only in civil cases and agalnst the government n criminal
cases in view of the almost certain collision with confrontation
rights which would result from their use against the accu-ed 1n 2
criminal case,.

Exception (9). Records of vital statistics are commonly the subject
of particular statutes making theic admissible in evidence, Uniform
vVital Statistics Act, 9C U.L.A. 350 (1957). The rule is in principle
parrower than Uniform Rule 63(16) which includes reports required
of persons performing functions authorized by statute, yet in practi-
cal effect the two are substantially the same. Comment Uniform
Rule 63(16). The exception as drafted i3 in the pattern of (‘alifornia
Evidence Code § 1281.

Exception (10). The principle of proving nonoccurrence of an
event by evidence of the absence of a record which would regqularly
be made of its occurrence, developed in Exception (7) wit! respect to
regularly conducted activities, is here extended to public records of
the kind mentioned in Exceprizrs (8) and (9). § Wigmore § 1633(6),
p. 519. Some barmless duplication no doubt exists with Exception
(7). For instances of federal statutes recognizing this method of
procf, sce 8 U.8 C. § 1284(h), proof of absence of alien crewman's
name from outgoing manifest prima facie evidence of failure to de-
tain or deport, and 42 U.8.C. § 405(c) (3}, 4) (B), (4 (C), absence of
HEW record prima facie evidence of no wages or sclf-employment in-
come.

The rule includes situations in which absence of a record may it-
self be the ultimate focal point of inquiry, c. g. People v. Love, 310
111 558, 142 N E. 204 (1923}, certificate of Secretary of State admitted
to show failure to file documents required by Securities Law, as well
as cases where (he absence of a record is offered as proof of the non-
occurrence of an event ordinarily recerded.

The refusal of the common law to allow proof by certificate of the
lack of a record or entry has no apparent justification, 5 Wizmore g
iB7TY, p. 752, The rule takes the opposite position, as do Uniform
Rule 63(17T); California Evidence Code § 1254; Kansas Code of Civil
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Procedure § 60-460(c); New Jersey Evidence Raule 83(17). Congress
has recognized certification as evidence of the lack of a record. 8
U.8.C. § 1360(d), certificate of Attorney General or other designated
officer that no record of Immigration and Naturalization Service of
specified nature or entry therein I8 found, admissible in allen cases.

Exception (11). Records of activities of religious organizations are
currently recognized as admissible at least to the extent of the busi-
ness records exception to the hearsay rule, 5 Wigmore § 1323, p. 371,
and Exception (6) would be applicable. However, both the business
record doctrine and Exception (8) require that the person furnishing
the information be one in the business or activity. The result is
such decisions as Duily v. Grand Lodge, 311 11l 184, 142 N.E. 478
(1924). holding a church record admissible to prove fact, date, and
pluce of baptism, but not age of child except that he had at least
been born at the time. In view of the unlikelihood that false infor-
mation would be furnished on occasions of this kind, the rale con-
tains no requirement that the i1 formunt be in the course of the ac-
tivity. See California Evidence Code § 1315 and Comment.

Exceptior (12). The principle of proof by certification is recog-
nized as to public officials in Excc ntions (R) and (10), and with respect
to authentication in Rule 902. The present exception is a duplication
to the extent that it deals with a certificate by a public official, as
in the case of a judge who performs a marriage cercmony. The area
covered by the rule is, however, substantially larger and extends the
certification procedure to clergymep and the like who perform mar-
riages and other ceremonies or administer sacraments. Thus certifi-
cates of such matters as baptism or confirmation, as well as mar-
ringe, are included. In principle they are as acceptable evidence as
certificates of public officers. See 5 Wigmore § 1645, as to marriage
certificutes. YWhen the person executing the certificate is not a pub-
lic official, the self-asithenticating character ¢ © Jocuments purporting
to emanate from public officials, see Rule 902, is lacking and proof is
required that the person was authorized and did make the certificate.
The time element, however, may safely be takea as supplied by the
certificate, once authority and authenticity are established, particu-
larly in view of the presumption that a document was executed on
the date it bears.

For similar rules, some limited to certificates of marriage, with
variations In foundation requirements, see T'niform Rule G3(18); Cal-
ifornia Evidence Code § 1316; Kansas Code of Civil Procedure § 60—
460(p), New Jersey Evidence Rule 63(18).

Exception (13). Records of fawmily history kept in family RBibles
have by long tradition heen received in cevidence. o Wigmore §§ 1495,
1406, citing numerous statutes and decisions. Sce also Regulations,
Social Security Administration, 20 C.F.R. § 40L703(c), recognizing
family RBible entries as proof of age in the absenee of public or
church records. Opinions in the area alse include inscriptions on
tombstones, publicly displayed pedigrees, and engravings on Tings.
Wigmore, supra. The rule is substantially identical in coverage with
(California Evidence Code § 1312. -

Exceptlon (14). The recording of title documents is a purely statu-
tory development. TUnder any theory of the admissibility of public
records, the records would be receiveble as evidence of the contents
of the recorded document, else the recording process would be reduced
to a nullity. When, however, the record is offercd for the further
purpose of proving execution and delivery, a problem of lack of first-
hand knowledge by the recorder, not present as to contents, is
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presented. This problem 18 solved, seemingly in all Jurisdictions, by
quallfying for recording only those documents shown by a specified
procedure, either acknowledgement or a form of probate, to have
been executed and delivered. § Wigmore §§ 1647-1651. Thus what
may appear in the rule, at first glance, as endowing the record with
an effect independently of local law and inviting difficulties of an
Erie nature under Cities Service Oil Co. v, Dunlap, 808 U.S. 208, 60
8.Ct. 201, 84 L.Ed. 198 (1939), is not present, since the local law in
fact governs under the example.

Exceptlon (15). Dispositive documents often contain recitals of
fact. Thus a deed purporting to have been executed by an attorney
in fact may recite the existence of the power of attorney, or a deed
may recite that the grantors are all the heirs of the last record own-
er. Under the rule, these recitals are exempted from the hearsay
rule. The circumstances under which dispositive documents are exe-
cuted and the requirement that the recltal be germane to the purpose
of the document are believed to be adequate guarantees of trustwor-
thiness, particularly in view of the nonapplicability of the rule if
dealings with the property have been inconsistent with the document.
The age of the document is of no significance, though in practical ap-
plication the document will most often be an anclent one. See Uni-
form Rule 63(29), Cornment.

Similar provisions are contained in Uniform Rule 63(29); Califor-
nia Evidence Code § 1330; Kansas Code of Civil Procedure § 60-
460(aa); New Jersey Evidence Rule 63(29).

Exception (16). Authenticating a document as ancient, essentially
in the pattern of the commoun law, as provided in Rule 901(b) (8),
leaves open as a separate question the admissibility of assertive
statements contained therein as against a hearsay objection. 7 Wig-
more § 2145a. Wigmore further states that the ancient document
technique of authentication 1is universally conceded to apply to all
&.7t3 of documents, including letters, records, contracts, maps, and
certificates, in addition to title dscuments, citing numerous decisions,
Id. § 2145, Since most of these items are significant evidentially
only insofar as they are assertive, their admission in evidence must
be as a hearsay exception. Bat see 5 id. § 1573, p. 429, referring to
recitals in ancient deeds as a “limited” hearsay ezception. The form-
er position is believed to be the correct one in reason and authority.
As polnted out in McCormick § 298, danger of mistake is minimized
by sauthentication requirements, and age affords assurance that the
writing antedates the present contreversy. See Dallas County v.
Commercial Unlon Assurance Co., 286 F.2d 388 (5th Cir. 1861), up-
holding admissibility of 58-year-olé newspaper story. Cf. Morgan,
Basic Problems of Evidence 364 (1962), but see id. 254

For a similar provision, but with the added requirement that “the
ftatement has since generally been acted upon as true by persons
having an interest in the matter,” see California Evidence Code §
1331.

Exceptlon (i7). Ample authority at common law supported the ad-
misgsion in evidence of items falling in this category. While Wig-
more’s text is narrowly oriented to lists, ete., prepared for the use of
a trade or profession, 6 Wigmore § 1702, authorities are cited which
include other kinds of publications, for example, newspaper market
reports, telephone directories, and city directories. Id. §3 1702-1708.
The besis of trustworthiness is general reliance by the public or by a

particular segment of it, and the motivation of the compiler to foster
reliance by being accurate,
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For similar provisions, see Uniform Rule 63(30); Californta Evi-
dence Code § 1340; Kansas Code of Civil Procedure § 680-460(bb) ;
New Jersey Evidence Rule 63(30). Uniform Commercial Code § 2-724
provides for admissibility in evidence of “reports in official publica-
tions or trade journals or in newspapers or perlodicals of general cir-
culation published as the reports of such [established commodity]
market”

Exception (i8). Tho writers have generally favored the admissibil-
ity of learned treatises, McCormick § 296, p. 821; Morgan, Rasie
Problems of Evidenc: 368 (1982); 6 Wigmore § 1692, with the sup-
port of oceasional decisions and rules, City of Dothan v. Hardy, 237
Ala. 603, 188 So. 264 (1939); Lewandowski v. Preferred Risk Mut
Ins. Co., 33 Wis.2d 69, 146 N.WwW.2d 503 (1966), 66 Mich.L.Rev. 183
(1967): Uniform Rule 63(31): Kansas Code of Civil Procedure § 80—
460(ce), but the great weight of authority has been that learned trea-
tises are not admissible as substantive evidence though usable in the
cross-examination of experts. The foundation of the minority view
is that the hearsay objection must be regarded as unimpressive when
directed againct treatises sinee a high standard of accuracy is cngen-
dered by various factors: the treatise is written primarily and im-
partially for professionals, subject to scrutiny and exposure for inac-
curacy, with the reputation of the writer at stake, © Wigmore §
1692, Sound as this position may be with respect to trustworthiness,
there is, nevertheless, an additional difficulty in the likelihood that
the treatise will be misunderstood and misapplied without expert as-
sistance and supervision. This difficulty is recognized in the cases
demonstrating unwillingness to sustain findings relative to disability
on the basis of judicially noticed medical texts. Ross v. Gardner, 365
F.24 534 (6th Cir. 1966); Suyers v. Gardner, 380 rod 940 (6th Cir.
1967); Colwell v. Gardner, 386 F.2d 56 (6th Cir. 1067); Glendenning
v. Ribicoff, 213 F.Supp. 301 (W.D.Mo.1962): Cook v. Celebrezze, 217
F.Supp. 366 (W.D.)Mo0.1963); Sosna v. Celebrezze, 234 F.Supp. 289 (E.
D.Pa.1964); and sce MeDaniel v. Celebrezze, 331 F.2d 426 (4th Cir.
1964). The rule avoids the danger of misunderstanding and misappli-
eation by limiting the use of treatices as substantive evidence to situ-
ations in whieh an expert is on the stand and available to explain
and assist in the application of the treatise if desired. The limita-
tion upon receiving the publication itseif physically in evidence, con-
tained 1n the last sentence, is designed to further this policy.

The relevance of the use of treatises on cross-examination is evi-
dent. This use of treatises has been the subject of varied views.
The most restrictive position is that the witness must have stated ex-
pre<sly on direct hig reliance upnn the treatise. A slightly more lib-
erul approach still insists upon reliance but allows it to be developed
on cross-examination. ¥urther relaxation dispenses with reliance but
requires recognition as an authority by the witness. developable on
crows-cxamination. The greatest liberality is found in decisions al-
lowing use of the treatise on cross-examination when its ~tatus as an
authority is established by any means. Annot, 60 A.I.R.2d 77. The
exception is hinged upon this last position, which is that of the Ru-
preme Court, Reilly v. Pinkus, 338 .8, 269, 70 S.Ct. 130, 01 L.IXd. 63
(1944, and of recent well considered state court decisions, City of St
Petersburg v. Ferguson, 193 Ro.2d 648 (Fla App.1967), cert. denied
Fla, 201 So2d 556: Darling v. Charleston Memorial Community
Ilospital, 33 111.2d 326, 211 N.E.2d 233 (1965). Dabree v. Rhodes (o,
G4 Wash.2@ 431, 302 P.2d 317 (1964).

In Reilly v. Pinkus, sup-a, the Court pointed out that testing of
profes<ional knowledge was incomplete wathout exploration of the

120




PROPOSED RULES oF evipENoE Rule 803

witness' knowledge of and attitude toward established treatises in the
field. The process works equally well in reverse and furnishes the
basis of the rule.

Tre rule does not require that the witness rely upon or recognize
the treatise as authoritative, thus avoiding the possibility that the
expert may at the outset block cross-examination by refusing to con-
cede rellance or autheritativeness. Dabroe v. Rhodes Co., supra.
Moreover, the rule avoids the unreality of admitting evidence for the
purpose of impeachment only, with an instruetion te the jury not to
consider it otherwise. The parallel to the treatment of prior incon-
gistent statements will be apparent. See Rules 813(b) and 801(d) (1).

Exceptions (19), (20), and (21). Trustworthiness in reputation evi-
dence is found "when the topic is such that the facts are likely to
have been inquired about and that persons having personal knowl-
edge have disclosed facts which have thus been discussed in the com-
munity; and thus the community's conclusion, if any has been
formed, is likely to be a trustworthy one.” 5 Wigmore § 1580, p. 444,
and see also § 1383. On this common foundation, reputation as to
land boundaries, customs, general history, character, and marriage
have come to be regarded as ac¢missible. The breadth of the underly-
ing principle suggests the formulation of an equally broad exception,
but tradition has in fact been much narrower and more particular-
ized, and this is the pattern ¢t these exceptions in the rule.

Exception (19) is concerned with matters of personal and family
history. MMarriage is universally conceded to be a proper subject of
proof hy evidence of reputation in the community. 5 Wigmore 8
1602. As to such items as legitimacy, relationship, adoption, birtn,
and death, the deecisions are divided. Id. § 1605. All seem tod be sus-
ceptible to heing the subject of well founded repute. The “world” in
which the reputation may exist may he family, associates, or commu-
nity. This world has proved capable of expar?ag with changing
times from the single uncomplicated neighborhood, in which all activ-
itltes take place. to the multiple and unrelated worlds of work, reli-
gious affiliation, and social activity, in each of which a reputation
may be generated. DIeopic v Reeves, 360 Il 55, 195 N.E. 443 (1935); \
State v. Axilrod, 248 Minn. 204, 79 N.W.2d 677 (1956); Mass.Stat.
1947, c. 410, M.G.L.A. ¢ 232 § 21A: § Wigmore § 1616, The fam-
ily has often served as the point of beginning for allowi g communi-
ty reputation. 5 Wigmore § 1488, For comparable provisions sce
Uniform Rule 63(26), (27) (¢), California Evidence Code §§ 1313,
1314; Kansas Code of Civil Procedure § 60-460(x), (y) (3); New Jer-

sey Evidence Ruie 630261, (27) (e).

The first portion of Ixception (20) is based upon the general ad-
missibility of evidcnee of reputation as to land boundaries and land
customs, expanded in this country to include private as well as public
boundaries. McCnrmick § 299, p. 825. The reputation is required to
antedate the controversy, though not to be ancient. The second por-
tion is likewise supported hy authority, id.. and is designed to facili-
tate proof of events when judieial notice is not available. The his-
torical character of the subject matter dispenses with any need that
the reputation antedate the controversy with respect to which it is
offrred.  For «imilar provisions see Uniform Rule 63(27) (a), (h);
California Fvidence Code §§ 1320-1322- Kansas Code of Civil Proce-
dure § 80—460(y) (1), (2); New Jersey Evidence Rule 63(27) (a), (b).

Exception (21) recognizes the traditional acceptance of reputation
evidence as a means of proving human character. AMcCormicl; 8§ 44,
138. The exception deals only with the hearsay aspect of this kind
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of evidence. Limitations upon admissibility based on other grounds
will be found in Rules 404, relevancy of character evidence generally,
and 608, character of witness, The exception ig In effect a reitera-
tion, in the context of hearsay, of Rule 405(c). Similar provisions
are contained in Uniform Rule 63(28); California Evidence Code §
1324; Kansas Code of Civil Procedure § 60-460(z); New Jersey Evi-
dence Rule 63(28).

Excaption (22). When the status of a former judgment is under
consideration in subsequent litigation, three poss.Lilitles must be not-
ed: (1) the former judgment is conclusive under the doctrine of res
‘udieata, either as a bar or a collateral estoppel; or (2) it is admissi-
ble in evidence for what it is worth; or (3) it may be of no effect at
all, The first sltuation does not involve auy problem of evidence ex-
cept in the way that principles of substantive law generally bear
upon the relevancy and materiality of evidence. The rule does not
deal with the substantive effect of the judgment as a bar or collater-
al estoppel. When, however, the doctrine of res judicata does not ap-
ply to make the judgment either a bar or a collateral estoppel, a
choice is presented between the second and third alternatives. The
rule adopts the second for judgments of criminal conviction ot felony
grade. This is the direction of the decisions, Annot, 18 A.L.R.2d
19287. 1299, which marifest an increasing reluctance to relect in
toto the validity of the law's factfinding processes outside the con-
fines of res judicata and collateral estoppel. While this may leave a
jury with the evidence of conviction but without means to evaluate
it, as suggested by Judge Hinton, Note 27 Ill.L.Rev. 195 (1932), it
seems safe to assume that the jury will give it substantial effect un-
less defendant offers a satlsfactory explanation, a possibility rot
foreclosed by the provision. But see Nortk River Ins. Co. v. Militel-
lo, 104 Colo. 28, 88 P.2d 587 (1939), in which tie jury found for plain-
tiff on a fire policy despite the introduction of his conviction for ar-
son. For supporting federal decisions see Clark, J., in New York &
Cuba Mail S. S. Co. v. Continental Cas. Co., 117 F.2d 404, 411 (24 Cir.
1941); Connecticut Fire Ins. Co. v. Farrara, 277 F.24 3838 (8th Cir.
1060).

Practical considerations require excluslon of convictions of minor
offonses, not because the administration of justice in its lower eche-
lons must be inferior, but because motivaticn to defenu at this level
s often minimal or nonexistent. Cope v. Goble, 39 Cal.App.2d 448,
103 P.2d 508 (1940); Jones v. Talbot, 87 Idaho 408, 3%4 P.2d 316
(1964;: Warren v. Marsh, 215 Minn. 615, 11 N.W.24_ 528 (1943);
Annot . 18 A.L.R.2d 1287, 1295-1297; 16 Brooklyn L.Rev. 288 (1950);
50 Celum.L.Rev. 529 (1950); 35 Cornell L.Q. 872 (1950). Hence the
rule includes only convictions cf felony grade, measured by federal
standards.

Judgnents of conviction based upon pleas of nolo contendere are
not included. This position is consistent with the treatment of nolo
pleas in Rule 410 and the authoritles cited in the Advisory Commit-
tee's Note in support thereof.

While these rules do not in general purport to resolve constitution-
al issues, tiiny have in general been drafted with a view to avoiding
colliston with constitutional principles. Consequently the exception
does not include evidence of the conviction of a third person, offered
against the accused in a criminal prosecution to prove any fact es-
sential to sustain the judgment of conviction. A contrary position
would seem clearly to violate the right of confrontation. Kirby v.
Tnited States, 174 U.S 47, 19 S.Ct. 574, 43 L.Ed. 890 (1899), error to
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eAnv. "l ol Josses N Stoden postage 8tAmPs with the only evidence of
tnef: bw.ne Lo re _rd oof conviction of the thieves. Tke gituation is
to be disting sted ‘rom cases in which copvietion of another person
18 &0 element f the crime e g 18 U S C. § 902(dy, Interstate ship-
ment of f.reerms .. & known convicted felon. and, as specifically pro-
vided, fr an 1mpesct ment

For comparable Jrovicions see Ur.farm Ruale 63720, Calfornia
Evidence Code & 1300; Kunsas Code of Civil Procedure § 80—480(r);
New Jersey Evidence Rule 83200

Exception (23). A hearsay exception in this area was orlginally
justified on the grooand that verdicts were evidence of reputation. As
trig! by jury graduated from the categorvy of neighborbood inquests,
this theory lost its vahdity, It was never valid as to chancery de-
crees  Nevertheless the rule persisted, though the judges and writers
shifted ground and began saying that the judgment or decree was &8
good evidence as repntation. See City of London v. Clerke, Carth.
181, 90 Eng.Rep 710 (K B. 1681); Neill v. Duke of Devonshire, 8
App Cas. 135 (1852). The shift appcars to be correct, since the proc-
ess of inquiry, sifting, and scrutiny which Is relizd upon to render
reyutation rellable is present in perhaps greater measure in the proe-
ess of litigation. While this might suggest a broader arca of applica-
tion, the affinity to repucation i3 strong, and paragraph (23) goes no
further, not even including character.

The leading case in the Un!ted States, Putterson v. Gaines, 47 U.S.
(6 How.) 550, 599, 12 L.Ed. 553 (1847), follows in the pattern of the
English decisions, mentioning as illustrative matters thus provable:
manorial rights, public rizhts of way, immemorial custom, disputed
boundary, and pedigree. Mcre recent recognition of the principle is
found ir Grant Bros. Constructicn Co. v. United States, 232 U.S8. 847,
3= S.Ct. 432, 58 L.Ed. 776 (1914), in action for penalties under Alien
Coatract Labor Lew, decislon of board of inquiry of Immigration
Service admissible to prove alienage of laborers, as a matter of pedi-
gree; United States v. Mid-Continent Petroleum Corp.,, 67 F.2d 37
(10th Cir. 1933), records of commission enrolling Indians admissible
on pedigree; Jung Yen Loy v. Cahill, 81 F.2d 809 (9th Cir. 1936),
board decisions as to citizenship of plaintiff’s father admissible in
proceeding for declaration of citizenship. Costra, In ro Estate of
Cunha, 49 Haw. 273, 414 P.24 925 (1968).

Exception (24). The preceding 23 excepticns of Rule 803 and the
first five exceptions of Rule 804(b), infra, are designed to take full
advantage of the accumulated wisdom and experience of the past in
dealing with hearsay. It would, however, be presumptuous to as-
sume that all possible desirable exceptions to the hearsay rule have
been catalogued and to pass the hearsay rule to oncoming generations
as a closed system. Exception (24) and its compardon provision in
Rule 804(b) (6) are accordingly included. They do not contemplate an
unfettered exercise of judicial discretion, but they do provide for
treating new and presently unanticipated situations which demon-
strate a trustworthiness within the spirit of the specifically stated

sceptions. Within this framework, room is left for growth and de-
velopment of the law of evidence in the hearsay area, consistently
with the broad purposes expressed in Rule 102. See Dallas County v.
Commercial Union Assur. Co., 286 F.2d 388 (5th Cir. 1961).
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Rule 804.
HEARSAY EXCEPTIONS: DECLARANT UNAVAILABLE

(a) Definition of Unavailability. ‘Unavailability as a wit-
ness’ includes situations in which the declarant:

(1) Is exempted by fuling of the judge on the ground of privi-
lege from testifying concerning the subject matter of his state-
ment; or

(2) Persists ir refusing to testify concerning the subject mat-
ter of his statement despite an order of the judge to ao so; or

(3) Testifies to a lack of memory of the subject matter of his
statement; or

(4) Is unable to be present or to testify at the hearing be-
cause of death or then existing physical or mental illness or in-
firmity; or

(3) Is absent from the hearing and the proponent of his state-
ment has been unable to procure his attendance by process or
other reasonable means.

A declarant is not unavailable as a witness if his exemption,
refusal, claim of lack of memory, inability, or absence is due to
the procurement or wrongdoing of the proponent of his state-
ment for the purpose of nreventing the witness from attending
or testifying.

(b) Hearsay Exceptions. The follcwing are not excluded by
the hearsay rule if the declarant is unavailable as a witness:

(1) Former Testimony. Testimony given as a witness at an-
other hearing of the same or a different proceeding or in a dep-
osition taken in compliance with law in the ccurse of another
proceeding, at the instance of or against a perty with an oppor-
tunity to develop the testimony by direct, cross, or redirect ex-
amination, with motive and interest similar to those of the party
against whom now offered.

(2) Statement of Recent Perception. A statement, not in re-
sponse fo the instigation of a person engaged in investigating,
litigating, or settling a claim, which narrates, describes, or ex-
plains an event or condition recently perceived by the declarant,
made in good faith, not in contemplation of pending or antici-
pated litigation in which he was interested, and while his recol-
lection was clear.

(3) Statement Under Belief of I'mpending Death. A state-
ment made by a declarant while believing that his death was im-

minent, concerning the cause or circumstances of what he be-
lieved to be his impending death.

(4) Statement Against Interest. A stateinent which was at
the time of jts making so far contrary to the declarant’s pecuni-
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ary or proprietary interest, or so far tended to subject him to
civil or criminal liability or to render invalid a claim by him
against another or to make him an object of hatred, ridicule, or
disgrace, that a reasonable man in his position would not have

made the statement unless he believed it to be true.f This excep- '

Tlon does not include a statement or confession offered against
the accused in a criminal case, made by a codefendant or other
person implicating both himself and the accused.

(5) Statement of Personal or Family History. (i) A state-
ment concerning the declarant’'s own birth, adoption, marriage,
divoree, legitimacy, relationship by blood, adoption, or marviage,
ancestry, or other similar fact of personal or family history,
even though declarant had no means of acquiring personal
knowledge of the matter stated; or (ii) a statement concerning
the foregoing matters, and death also, of another person, if the
declarant was related to the other by blood, adoption, or mar-
riage or was so intimately associated with the other’s family as
to be likely to have accurate information concerning the matter
declared.

(8) Other Exceptions. A statement not specifically covered
by any of the foregoing exceptions but having comparable cir-
cumstantial guarantees of trustworthiness.

Advisory Committee's Note

Deleted

A statement tend-
ing to expose the
declarant to
criminal liability
and offered to
exculpate the
accused is not
admissible unless
\corroborated.

subdivision (a). The definition of unavailability implements the
divizion of hearsay exceptions into two categories by Rules S03 and
804(h).

At common law the unavailability requirement was cvolved in
conneetion with particular hearsay exceptions rather than along gen-
eral lines. For example, see the separate explications of unavailabil-
ity in relation to former testimony, declarations against interest, and
statements of pedigree, separately developed in McCormick § 234,
257, and 207, Ilowever, no reason is apparent for making distinc-
tions as to what satisfies unavailability for the different exceptions.
The treatment in the rule is therefore uniform although differences
in the range of process for witnesses between civil and criminal cas-
es will Tead to a less exuacting requirement under item (5). See Rule
45(0) of the Federal Rules of Civil Procedure and Rule 17(e) of the
Federal Rules of Criminal Procedure.

Tive instances of unavailability are specified:

(1) Substantial authority supports the position that exercise af a
ctim of privilege by the deelarant gatisfies the requirement of una-
vailability (usually in cont.cetion with former testimony). Wyatt v,
State, 35 Ala App 147, 46 So 2d 837 (1950) ; State v. Stewart, SO Kan.,
404, 116 I 480 (1911 ; Annot, 45 ALR.2A 1554 Uniform Rule 6245
(a); Caiifornia Fvidence Code § 240(a) (1); Kansas Code of C1vil
Procedure § G0—130(z) (1). A ruling by the judge is required, © hich
clearly implies that an actual claim of privilege must be made.

(2} A witnees is rendered unavailable if he simply refuses to iesti-
fy concerning the subject matter of his statement despite ndiweial
pressuies to do so, a position supported by similar consiler auons of
practicality.  Johnson v, Teople, 152 Colo. 556, 351 I'2d i ro9nhyg
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part of hearsay
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the introductory
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People v. Plckett, 330 Mich. 254, 63 N.W.2d 681, 45 A.L.R.2d 1341
(1954). Contre, Pleau v. State, 255 Wis. 862, 88 N.W.2d 408 (1949).

(5 The position that a ciaimed lack of memory by the witness of
the subject matter of his statement constitutes unavailability like-
wise finds suppoit in the cases, though not without dissent. Me-
Cormick § 234, p. 494. If the clalm is successful, the practical effect
is to put the testimony beyond reach, ag in the other instances. In
this instance, however, it will be noted that the lack of memory must
be esiablished by the testimony of the witness himself, which clearly
contamplates his production and subjection to cross-examination.

(4) Death and infirnity find general recognition as grounds. Me-
Cormick §§ 234, 257, 297; Uniform Rule 62(7) (¢); California Evi.
dence Code 3 240(a) (3); Kansas Code of Civil Procedure § 60-459(g)
(3); New Jersey Evidence Rule 62(6) (¢). See also the provisions on
use of depositions in Rule 32(a) (3) of the Federal Rales of Civil Pro-
cedure and Rule 15(e) of the Federal Rules of Criminal Procedure.

(3) Absence from the hearing coupled with inabllity to compel at-

tendance by process or ot - r-. uable means also satisfies the re-
quirement. MeCormick § . orm Rule 62(7) (d) and (e); Cali-
fornia Evidence Code § 240(a - .a (5); Kansas Code of Civil Pro-

cedure § 60—159(g) (4) and (5); New Jersey Rule 62(6) (b) and (d).
See the discussion of procuring attendance of witnesses who are non-
residents or in custoay in Barber v. Page, 390 U.S. 719, 88 S.Ct. 1318,
20 L.Ed.2d 255 (1968).

1t the conditions otherwise constitu*ing unavailability result from
the procurement or wrongdoing of the proponent of the statement,
the requirement is not satisfied. The rule contains no requirement
that ap attempt be made to take the deposition of a declarant.

Subdivision (b). Rule 863, supra, is pased upon the assumption
that a hearsay statement falling within one of . exceptions possess-
es qualities which justify the conclusion that whether the declarant
is available or unavailable is not a relevant factor in determining
admissibility. The instant rule proceeds upon a different theory:
hearsay which admittedly is not equal in quality to testimony of the
declarant on the stand may nevertheless be admitted if the declarant
is unavailable and if his statement meets a specified standard. The
rule expresses preferences: testimouy given on the stand in person is
preferred over hearsay, and hearsay, if of the specified quality, is
preferred over complete loss of the evidence of the declarant. The
exceptions evolved at ecmmon law with respect to deciarations of un-
available declarants furnish the basis for the exceptions enumerated
in the proposal. The term “unavailable” is defined in subdivision (a).

Ezception (1), Former testimony does not rely upon some set of
circumstances to substitute for oath and cross-examination, since
Loth oath and opportunity to cross-examine were present in fact.
The only missing one of the ideal conditions for the giving of testi-
mony is the presence of trier and opponent (‘‘demeanor evidence).
This is lacking with all hearsay exceptions. Hence it may be argued
that former testimony is the strongest hearsay and should be includ-
ed under Rule 803, supra. Ilowever, opportunity to observe demean-
or is what in a large measure confers depth and meaning upen oath
and cross-examination, Thus in coses under Rule 803 demeanor
lacks the significance which it posgesses with respect to testimony.
In any event, the tradition, founded in experience, uniformly favors
production of the witness if he i3 available. The exception indicates
continuation of the policy. This preference for the presence of the
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witness iz apparent also in rules and statutes on the use of deposi-
tions, which deal with substantially the same problem.

Under the exception, the testimony may be offered (1) against the
party againgt whom it was previously offered or (2) against the par-
ty by whom it was previously offered. In each instance the guestion
resolves itself into whether fairness allows imposing, upon the party
against whom now offered, the handling of the witness on the earlier
occasion. (1) If the party against whom now offered is the one
against whom the testimony was offered previously, no unfairness is
apparent in requiring him to accept his own prior conduct of cross-
examination or decision not to cross-examine. Only demeanor has
been lost, and that is inherent in the situation. (2) If the party
against whom now offered is the one by whom the testimony was of-
fered previously, a satisfactory answer becomes somewhat more diffi-
cult. One possibility is to proceed somewhat along the line of an
adoptive admission, i. e. by offering the testimony proponent in effect
adopts it. However, this theory savcrs of discarded concepts of wit-
nesses’ belonging to a party, of litigants’ ability to pick and choose
witnesses, and of vouching for one’s own witnesses., Cf. McCormick §
248, pp. 526-527; 4 Wigmore § 1075. A more direct and acceptable
approach is simply to recognize direct and redirect examination of
one’s own witness as the equivalent of cross-examining an opponent’s
witness. Falknor, Former Testimony and the Uniform Rules: A
Comment, 38 N.Y.U.L.Rev. 651, n. 1 (1963); McCormick § 231, p. 482.
See also 5 Wigmore § 1389. Allowable techniques for dealing with
hostile, double-crossing, forgetful, and mentally deficient witnesses
leave no substance to a claim that one could not adequately develop
his own witness at the former hearing. An even less appealing argu-
ment is prisented when failure to develop fully was the result of a
dellberate choice.

The common law did not limit the admissibility of former testimo-
ny to that given in an earlier trial of the same case, although it did
require identity of issues as a means of insuring that the former
handling of the witness was the equivalent of what would now be
done if the opportunity . re presented. Modern decisions reduce the
requirement to “substantial” identity. McCormick § 233. Since iden-
tity of issues is significant only in that it bears on motive and inter-
est in developing fully the testimony of the witness, expressing the
matter in the latter terms is preferable, Id. Testimony given at a
preliminary hearing was held in California v. Green, 399 U.S. 146, 90
8.Ct. 1930, 26 T1.Ed.2d 489 (1970}, to satisfy confrontation require-
ments in this respect.

As a further assurance of fairness in thrusting upon a party the
prior handling of the witness, the common law also insisted upon
identity of parties, deviating only to the extent of allowing substitu-
tion of successors in a narrowly construed privity. Mutuality as an
aspect of identity is now generally discredited, and the requirement
of identity of the offering party disappears except as it might affect
motive to develop the testimony. Falknor, supra, at 652; McCormick
§ 232, pp. 487-488. The question remains whether strict identity, or
privity, should continue as a requirement with respect to the party
against whom offered. The rule departs to the extent of allowing
substitution of one with the right and opportunity to develop the tes-
timony with similar motive and interest. This position is supported
by modern decisions. McCormick § 232, pp. 480-490; 5 Wigmore §
1388.

Provisions of the same tenor will be found in Uniform Rule 63(3)
(b); California Evidence Code §§ 1290-1292; Kansas Code of Civil
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Procedure § 60460(c) (2); New Jersey Evidence Rule 83(3). Unlike
the rule, the latter three provide either that former testimony is not
admissible if the right of confrontation is denied or that it is not ad-
missible if the accused was not a party to the prior hearing. The
genesis of these limitations is a caveat in Uniform Rule 63(3) Com-
ment that use of former testimony against an accused may violate
his right of confrontation. Mattox v. United States, 156 U.S. 237, 13
].Ct. 337, 30 L.Ed. 409 (1895), held that the right was not violated by
the Government's use, on a retrial of the same case, of testimony giv-
en at the first trial by two witnesses since deceased. The decision
leaves open the questions (1) whether direct and redirect are equiva-
lent to cross-examination for purposes of confrontation, (2) whether
testimony given in a different proceeding is acceptable, and (3)
whether the accased must himeelf have been s party to the carlier
proceeding or whether a similarly situated person will serve the pur-
pose. I'rofessor Falknor concluded that, if a dying declaration un-
tested by cross-examination is constitutionally admissible, former tes-
timony. tested by the cross-examination of one similarly situated does
not offecnd againsy confrontation. Falknor, supra, at 659-660. The
constitutional aceeptability of dying declarations has often been con-
ceded. Mattox v. United States, 156 U.8, 237, 243, 15 S.Ct. 337, 39 L.
Ed. 409 (1895); Kirby v. United States, 174 U.8. 47, 61, 19 S.Ct. 74,
43 L.IEd. 890 (1899); Pointer v. Texas, 380 U.S. 400, 407, 85 S.Ct.
1085, 13 L.Ed.2d 923 (1965).

Exception (2). The rule finds support in several dircctions. The
well known Massachusetts Act of 1898 allows in evidence the declara-
tion of any deceased person made in good faith before the commence-
ment of the action and upon personal knowledge. Mass.G.I.., ¢.'233, §
85, To the same cffect is R.I.G.I.. § 3-19-11. Under other statutes,
a decedent’s statement is admissible on behalf of his estate in actions
against it, to offset the presumed inequality resultin, from allowing
a surviving opponent to testify, California Evidence Code § 1261;
Conn.G.S., § 52-172; and statutes collected in 5 Wigmore § 1376. See
also Va.Code § 8286, allowing statements made when capable by a
party now incapable of testifying.

In 1938 the Committee on Improvements in the Law of Evidence of
the American Bar Association recommended adoption of a statute
similar to that of Massachusetts but with the coneept of unavailabili-
ty expanded to include, in addition to death, cases of insanity or ina-
bility to produce a witness or take his deposition. 63 A.B.A. Reports
570, 584, 600 (1938). The same year saw enactment of the English
Evidence Act of 1938, allowing written statements made on personal
knowledge, if declarant is deceased or otherwise unavailable or if the
court is satisfied that undue delay or expense would otharwlise be
caused, unless declarant was an interested person in pending or antici-
pated relevant proceedings. Evidence Act of 1938, 1 & 2 Geo. 6, c. 28;
Cross on Lvidence 482 (3rd ed. 1967).

Model Code Rule 503(a) provided broadly for admlission of any
hearsay declaration of an unavailable declarant. No circumstantial
guarantees of trustworthiness were required. Debate upon the floor
of the American Law Institute did not seriously question the proprie-
ty of the rule but centered upon what should constitute unavailabili-
ty. 18 AL 1. Proceedings 900-134 (1941).

The Uniform Rules draftsman took a less advanced position, more
in the pattern of the Massachusetts statute, and invoked several as-
siurances of accuracy: recencty of perception, clarity of recollection,
good faith. and antecedence to the commencement of the action. Uni-
form Rule 63(4) (c)
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Oppnsition developed to the Uniform Rule because of Its counte-
nancing of the use of statements carefully prepared under the tute-
lage of lawyers, claim adjusters, or investigators with a view to
pending or prospective litigation. Tentative Recommendation and &
Study Relating to the Uniform Rules of Evidence (Art. VIII. Hear-
say Evidence), Cal.Law Rev.Comm’n, 318 (1862); Quick, Excitement,
Necessity and the Uniform Rules: A Reappraisal of Rule 63(4), 6
Wayne L.Rev. 204, 218-224 (1960). To mcet thizs objection, the rule
excludes statements made at the instigation of a person engaged in
investigating, litigating, or settling a claim. It also incorporates as
gafeguards the good faith and clarity of recollection required by the
Uniform Rule and the exclusion of a statement by a person interest-
ed in the litigation provided by the English act.

With respect to the question whether the introduction of a state-
ment under this exception ageinst the accused in a criminal case
would violate his right of confrontation, refererce i{s made to the last
paragraph of the Advisory Commitice’'s Note under Exception (1), su-
pra.

Ezception (8). The exception is the familiar dying declaration of
the common law, expanded somewhat beyond its traditionally narrow
limits. While the original religious justitication for the exception
may have lost its conviction for some persons over the years, it can
gscarcely be doubted that powerful psychological pressures are
present. See 5 Wigmore § 1443 and the classic statement of Chief
Baron Eyre in Rex v. Woodcock, 1 Leach 500, 502, 168 Eng.Rep. 352,
353 (K.B. 1789).

The common law required that the statement be that of the victim,
offered in a prosecution for criminal homicide. Thus declarations by
victims In prosecutions for other crimes, e. g. a declaration by a rape
victim who dies in childbirth, and all declarations in civil cases were
outside the scope of the exception. An occasional statute has re-
moved these restrictions, as in Colo.R.S. § 52-1-20, or has expanded
the area of offenses to include abortions, 5 Wigmore § 1432, p. 224, n,
4, Kansas by decision extended the exception to civil cases, Thurs-
ton v. Fritz, 91 Kan. 468, 138 P. 625 (1914). While the common law
exception no doubt originated as a result of the exceptional need for
the evidence in homicide cases, the theory of admissibility applies
equally in civil cases and in prosecutions for crimes other than homi-
cide. The same considerations suggest abandonment of the limitation
to circumstances attending the event in question, yet when the state-
ment deals with matters other than the supposed death, its influence
is believed to be sufficiently attenuated to justify the limitation.
Unavailabllity 1s not limited to death. See subdivision (a) of this
rule. Any problem as to declarations phrased in terms of opinion i8
1aid at rest by Rule 701, and continuation of a requirement of first-
hand knowledge is assured by Rule 802. -

Comparable provisions are found in Uniform Rule 63(5); Califor-
nia Evidence Code § 1242; Kansas Code of Civil Procedure § 60-
4680(e); New Jersey Evidence Rule 83(5).

Ezception (4). The circumstantial guaranty of reliability for decla-
rations against interest is the assumption that persons do not make
statements which are damaging to themselves unless satisfied for
good reason that they are true. Hileman v, Northwest Engincering
Co., 346 F.2d 668 (6th Cir. 1965). If the statement is that of a party,
offered by his opponent, it comes in as an admission, Rule 803(d) (2),
and there is no occaglon to inquire whether it is against interest, this
not being a condltion precedent to admissibility of admissions by op-
ponents,
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Erception (5). The general common Iaw requirement that a decla-
ration in this area must have been made ante litem motam has been
dropped, as bearing more appropriately on weight than admissibility.
See 5 Wigmore § 1483, Item (1) specifically disclaims any need of
firsthond knowledge respecting declarant’s own personal history. In
some instances it is relf-evident (marriage) and in others impossible
and tradirionally not required (date of birth). TItem (ii) deals with
declarations concerning the history of another person. As at common
law, declarant is qualified if related by blood or marringe. 5 Wig-
more § 1489, In addition, and contrary to the common Law, declarant
qualifies by virtue of intinate association with the family. Id., §
1487. The requirement sometimes encorgitersat that v hen the subjeet
of the statement is the relatiorsu’'p “etvw.en twe ther persons the
declarant must qual.fy as to both i~ sl Re'ate Lohup s recipre-
cal. Id., § 1451,

For comparable provisior~ oo Uniform Rule A323), (24), (25).
California Evidence Code £2 1 33u, .00 L ansas Code of Civil Proce-
dure § 60—-160(uy, (v, (WY ¥ oo oo L Fhodence Rules 63(23), 63(24),
83(25).

FException {6, 1n language aad purnose, this exception is identical
with Rule 803(24). See the Advi or Committec’'s Note to that provi-
slon.

Rule 805.
HEARSAY WITHIN HEARSAY

Hearsay included within hearsay is not excluded under the
hearsay rule if each part of the combined statements conforms
with an exception to the hearsay rule provided in these rules.

Advisory Committee's Note

On principle 1t scarcely seems open to doubt that the hearsay rule
should not eall for execlusion of a hearsay statement which includes a
further hearsay statement when both conform to the requirements of
a hiearsay exception. Thus a hospital record might contain an entry
of the patient's age based on Information furnished by his wife. The
hospital record would quallfy as a regular entry except that the per-
son who furnished the information was not acting in the routine of
the business. Iowever, her statement independently gualifies as a
stntement of pedigree (if she is unavailable) or as a statement made
for purposes of diagnosis or treatment, and hence each link in the
chain falls under sufficient assurances. Or, further to illustrate, a
dying declaration may incorporate a declarntion against interest by

another declarant. See McCormick § 290, p. 611.

Rule 806.
ATTACKING AND SUPPORTING CREDIBILITY OF
DECLARANT

When a hearsay statement has been admitted in evidence, the
credibility of the declarant may be attacked, and if attacked
may be supported, by any evidence which would be admissible

for those purposes if declarant had testified as a witness.
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dence of a statement or conduct by the declarant at any time,
inconsistent with his hearsay statement, is not subject to any re-
quirement that he may have been afforded an opportunity to
deny or explain. If the party against whom a hearsay state-
ment has been admitted calls the declarant as a witness, the par-
ty is entitled to examine him on the statement as if under
cross-examination.

Advisory Commities’'s Note

The declarant of o hearsay s'-teirent which is admitted in evi-
dence is in effect a vitnese, 13 < eredibility should in fairness be
subject to impeachmert 2n.l svppeit ae though he had in fact testi-
fied. See Rules 608 and 602 'Thnrea ace, however, some special as-
pects of the impenching of @ Lears: v declarant which require consid-
eration. These =peeinl aspects cenwr upon impeachment by inconsist-
ent statement, arise frot) factaal differences which exist between the
use of hearsay and an actual wiruess and also between various kinds
of hearsay, and involve the question of applying to declarants the
general rule disallowing cvidence of an inconsistent statement to im-
peach a witness unless he is afforded an opportunity to deny or ex-
plain. See Rule €13(b).

The principle difference between using hearsay and an actual wit-
ness is that the inconsistent statement will in the case of the witness
almost inevitably of necessity in the nature of things be a prior
statement, which it is entirely possible and feasible to call to his at-
tentlon, while in the case of hearsay the inconsistent statement may
well be a subsequent one, which practically precludes caliing it to the
attention of the declarant. The result of insisting upon observation
of this impossible requirement in the hearsay situation is to deny the
opponent, already barred from cross-examination, any benefit of this
important technique of impeachment. The writers favor allowing the
subsequent statement. McCormick § 37, p. 69; 3 Wigmore § 1033.
The cases, however, are divided. Cases allowing the impeachment in-
clude People v. Collup, 27 Cal.2d 829, 167 P.2d 714 (1946); People v.
Rosoto, 58 Cal.2d 304, 23 Cal.Rptr. 779, 873 P.2d 867 (1962); Carver
v. United States, 164 U.S, 694, 17 S.Ct. 228, 41 L.Ed. 602 (1897). Con-
tra, Mattox v. United States, 156 17 8. 237, 15 8.Ct. 337, 39 1.Ed. 409
(1895); People v. Hines, 284 N.Y. 93, 20 N.E.2d 483 (1940). The force
of Matior, where the hearsay was the former testimony of a de-
ceased witness and the denial of use of a subsequent inconsistent
statement was upheld, is much diminished by Carver, where the hear-
gay was @ dying declaration and denial of use of a subsequent incon-
+i-721t statement resulted in reversal. The difference in the particu-

-, prand of hearsay seems unimportant when the inconsistent state-
ment is a subsequent one. 'True, the opponent is not totally deprived
of cross-examination when the hearsay is former testimony or a dep-
osition but he is deprived of cross-examining on the statement or
along lines suggested by it. Mr. Justice Shiras, with two justices
joining him, dissented vigorously in Matfor.

When the impeaching statement was made prior to the hearsay
statement, differences in the kinds of hearsay appear which argu-
ably may justify differences in treatment. If the hearsay consisted of
a simple statement by the witness, e, g. a dying declaration or a decla-
ration against interest, the feasibility of affording him an opportuni-
ty to deny or explain encounters the same practical impossibility as
where the statement is a subsequent one, just discussed, although
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here the impossibility arises from tbe total absence of anything re-
sembling a hearing at which the matter could be put to him. The
courts by a large majority have ruled in favor of allowing the state-
ment to be used under these circumstances. McCormick § 37, p. 69;
3 Wigmore § 1083. If, howerver, tie hearsay consists of former testi-
mony or a deposition, the possibility of calling the prior statement to
the attention of the witness or deponent is not ruled out, since the
opportunity to cross-examine was available. It might thus be con-
cluded that with former testimony or depositions the conventional
trundation should be insisted upon. Most of the cases involve deposi-
tions, and Wigmore deseribes them as divided. 3 Wigmore § 1031.
Deposition procedures at best are cumbersome and expensive, and to

. require the laying of the foundation may impose an undue burden.
Unfder the federal practice, there is no way of knowing with certain-
ty at the time of taking a deposition whether it is merely for discov-
ery or will ultimately end vp in evidence. With respect to both
former testimony and depositions the possibility exists that knowl-
edge of the statement might not be nequired until after the time of
the cross-examination. Moreover, the expauded admissibility of
former testimony and depositions under Rule 804(b) (1) calls for a
correspondingly expanded approach to impeachment. The rule dis-
penses with the requirement in ali hearsay situations, which is readi-
1y administered and best calculated to lead to fair results.

Notice should be taken that Rule 26(f) of the Federal Rules of Civ-
il Procedure, as originally submitted by the Advisory Committee, end-
ed with the following:

. . and, without having first called them to the depo-
nent's attention, may show statements contradictory thereto magde at
any time by the deponent.”

This language did not appear in the rule as promulgated in Decem-
ber, 1937. See 4 Moore's Federal Practlce {§ 26.01[9], 26.35 (2d ed.
1967). In 1951, Nebraska adopted a provision strongly resembling the
one stricken from the federal ruln:

“Any party may impeach any adverse deponent by self-contradiction
without having laid foundation for such impeachment at the time
such deposition was taker.” R.S.Neb, § 25-1267.07. -

For similar provisions, see Uwniform Rule 65; California Evidence
Code § 1202; Kansas Code of Civil Procedure § 60462; New Jersey
Evidence Rule 63.

The provision for cross-examination of a declarant upen his hear-
say statement is a corollary of general principles of cross-examina-
tion. A similar provision is found in California Evidence Cude §
1203,

ARTICLE IX. AUTHENTICATION AND IDENTIFICATION

Rule 801.

REQUIREMENT OF AUTHENTICATION OR IDENTIFICA-
TION

(a) General Provision. The requirement of authentication
or identification as a condition precedent to admissibility is sat-
isfied by evidence sufficient to support a finding that the mat-
ter in question is what its proponent claims.
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(b) Tlustrations. By way of iliusiration only, and not by
way of limitation, the following are examples of authentication
or identification conforming with the vequirements of this rule:

(1) Testimony of Witness with Knowledge. Testimony that a
matter is what it is claimed to be.

(2) Nonexpert Opinion on Hondwriting. Nonexpert opinion
as to the genuineness of handwriting, vased upon familiarity not
acquired for purposes of the litigaton.

(3) Comparison by Trer or Brpert Witness, Comparison by
the trier of fact or by expest vituesses with specimens which
have been authenticated.

(4) Distinctive Charslerietios cnd the Like.  Appearance,
contents, substance, iaicrnat p s, or other distinctlive char-
acteristics, tal:en in conjuncion v b civcumstances.

(5) Voice Identificatisn.  Tdon®inn_ation of a voice, whether
heard firsthand or throach roochanical or eleetronic transmis-
sion or recording, by ommor based apon heating the voice at
any time under circunesianees connecting it with the alleged
speaker.

(6) Telephone Conversations. Telephone conversations, by
evidence that a call was made t{o the number assigned at the
time by the teicphone ¢nmpany to a particular persor or busi-
ness, if (i) in the case of a person, circumstances, including
self-identification, show the person answering to be the oune
called, or (ii) in the case of a business, the call was made to a
place of business and the conversation related to business rea-
sonably transacted over the teleplione.

(7) Public Records or Reports. Evidence that a writing au-
thorized by jaw to be recorded or filed and in fact recorded or
filed in a public office, or a purported public record, report,
statement, or data commlation, in any form, is from the public
office where items of this nature are kept

(8) Ancient Documenis or Data Compilations. Evidence that
a document or data compiiation, in any form, {i) is in such con-
dition as to create no suspicion concerning its authenticity, (ii)
was in a place where it, if authentic, would likely be, and (iii)
has been in existence 20 years or more at the time it is offered.

(9) Process or System. Evidence describing a process or sys-
tem used to produce a result and showing that the process or
system produces an accurate resuit.

(10) Methods Provided by Statute or Rule. Any method of
authentication or identification provided by Act of Congress or
by other rules adopted by the Supreme Court.

Advisory Commitiee's Note
Subdivision (a). Authenfication and identification represent a spe-
aat aspect of relevaney  Michael and Adler, Real Proof, 5 Vand.L.Rev.
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344, 362 (1952); McCermick §§ 179, 185; Morgan, Basic Problems of
Evidence 378 (1962). Thus a telephone conversation may be irrele-
vant because on an unrelated topic or because the speaker is not
identified. The latter aspect is the one here involved. Wigmore de-
seribes the need for authentication as “an inherent loglcal necessity.”
7 Wigmore § 2129, p. 5064.

This requirement of showing authenticity or identity falls in the
category of relevancy dependent upon fulfillment of a condition of
fact and is governed by the procedure sct forth in Rule 104(b). 4

The common law approach to authentication of documents has been
criticized as an “attitude of agnosticism,” McCermick, Cases on Evi-
dence 388, n. 4 (3rd ed. 195C), as onme which “departs sharply from
men’s customs in ordinary affairs,” and as presenting only a slight
obstacle to the introduction of forgeries in comparison to the time
and expense devoted to proving_genuine writings which correctly
show their origin on their fuce, McCormick § 185, pp. 395, 396. To-
day, such available procedures as requests to admit and pretrial con-
ference afford the means of elinunating much of the need for authen-
tication or identification. Also, significant inroads upon the tradi-
tional insistence on authentication and identification have been made
by accepting as at least prima facie genuine items of the kind treat-
ed in Rnle 902, infra. Mowever, the need for suitable methods of
proof still remains, since criminal cases pose their own obstacles to
the use of preliminary procedures, unforeseen contingencics may
arise, and eases of genuine controversy will still occur.

Subdivision (b). The trcatment of authentication and identification
draws largely upon the experience embodied in the common law and
in statutes to furnish illustrative applications of the general prineci-
ple set forth in subdivision (a). The examples are not intended as an
exclusive enumeration of allowable methods but are meant to guide
and suggest, leaving room for growth and development in this area of
the law,

The examples relate for the most part to documents, with some at-
tention given to voice communication® and computer print-outs. 4As
Wigmore noted, no special rules have veen developed for authenticat-
ing chattels. Wigmore, Code of Evidence § 2086 (3rd ed. 1942).

It should be observed that compliance with requirements of authen-
tication or identification by no means assures admission of an item
into evidence, as other bars, hearsay for example, may remain.

Erample (1) contemplates a broad spectrum ranging from testimo-
ny of a witness who was present at the signing of a document to tes-
timeny establishing narcctics as taken from an accused and account-
ing !or custody through the period until trial, including laboratory
analysis Ree California Evidence Code § 1413, eyewitness to signing.

Erample -2, states conventional doetrine as to lay identification of
handwriige, which recognizes that a sufficient familiarity with the
handa rlﬁ"%g of another person may be acquired by seeing him write,
by « xchanging correspondence, or by other means, to afford a basis
for dertifying 1t on subsequent occasions. McCormick § 18D, See
al=o California Evidence Code § 1418, Testimony based upon famili-
arity acginred for purposes of the Iitigation is reserved to the expert
under the example which follows,

Frample (8) The history of common law restrictions upon the
teenmque of proving or disproving the genuineness of a disputed
specimen of handwriting through comparison wiith a genuine speci-
men, by cither the testimony of expert witnesses or direct viewing by
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the trlers themselves, is detailed in 7 Wigmore $§§ 1091-1894. In
breaking away, the English Common Law Procedure Act of 1854, 17
and 18 Viet., e. 123, & 27, cautiously allowed expert or trier to use ex-
emplars “proved to the satisfaction of the judge to be gendine” for
purposes o comparison. The language found its way into numerous
statutes in this country, e g., California Evidence Code §§ 1417, 1418.
While explainable as a measure of prudence in the process of break-
ing with precedent in the handwriting gituation, the reservation to
the judge of the question of the genuineness of exemplars and the
imposition of an unusually higb standard of persueasion are at vari-
ance with the general treatment of relevaney whieh depends upon
fulfillment of a condiior of facw. Iule 10d(h). Nc similar attitude
is found In other comparisun siicotion -, o g ballistirs comparison by
jury, as in Evans v. Copenoow caith, 2’0 Ky 411, 19 8.W.2d 1091
(1929), or by experts, Annot., 20 41 124 -2, and no reason appears
for its continued existenece in hamndvs.U1g eases.  Consequently Ex-
ample (2) sets no higher =standaxi for handwriting specimens and
treats all comparison situarer~ ke, 1o be zoverned by Rule 104(b).
This approach is consistent wiin % 7.5.C § 1731: “The admitted or
proved handwriting of any persen <° il be admissible, for purposes of
comparison, to determine genuinen-~s of other handwriting attributed
to such person.”

Precedent supports the acceptance c¢f visual comparison as suffi-
ciently satisfying preliminary authentication requirements for admis-
sion in evidence. Brandon v Collins, 267 F.2d 731 (2d Cir. 1959);
Wausau Sulphate Fibre Co. v. Commissioner of Internal Revenue, 61
F.2d 879 (7th Cir. 1932); Desimone v. United States, 227 F.2d 864
(Oth Cir. 1955). ’

Lxample (4). The characteristies of the offered item itself, consid-
ered in the hight of circumstances, afford authentication techniques
in great variety., Thus a document or telephone conversation may be
shown to have emanated from a particular person by virtue of its
disclosing knowledge of facts hnown peculiarly to him; Globe Auto-
matic Sprinkler Co. v. Braniff, 89 OkL 1035, 214 P. 127 (1923); Cali-
fornia Evidence Code § 1421; simularly, a letter may be authenticat-
ed by content and eircumstances indicating it was in reply to a duly
authenticated one.  MeCormick § 192; California Evidence Code §
1420. Language patterns may indicate authenticity or its opposite.
Magnusou v. State, 157 Wis. 122, 203 N.W. 748 (1925); Arens and
Meadow, Psycholinguistics and the Confession Dilemma, 56 Colum.L.
Rev. 19 (1956).

Erample (5). Sinee aural vesce identifieation is not a subject of
expert testimony, the reguisite fumiliarity way be acquired either be-
fore or after the particular speaking which is the subject of the iden-
tification, in this respect re.emhbting visual identification of a person
rather than identification of handwrniticg. Cf. Example (2), supra.
People v. Nichols, 378 11, 4%7, 38 N.E.2d 766 (1942); McCuire v. State,
200 Md. 601, 92 A.24 322 (19521; State v. McGee, 336 Mo. 1082, 83 S.
W24 98 (1930).

Erample (6). The ~ases are in agreement that a mere assertion of
bis identity by a person talking on the telephione is not sufficient evi-
dence of the authenticity of the conversation and that sdditional evi-
dence of his identity is required. The additional evidence need not
fall in any set pattern. Thus the content of his statements or the re-
ply techniquc, under Example (4), supra, or voice identification, un-
der Example (&), may furnish the necessary foundation. Outgoing
calls made by the witness involve additivnal factors bearing upon an-
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thenticlty. The calllng of a number assigned by the telephone com-
pany reasonably supports the assunmption that the listing is correct
and that the number is che one reached. If the number is that of a
place of business, the mass of authority allows an ensuing conversa-
tinn if it relates to business reasonably transacted over the tele-
phone, on the theory that the maintenance of the telephone connee-
tion is an iavitation to do business without further identification
Marton v. IToover Co., 350 Mo. 506, 166 S.W.2d 557 (1942); City of
Pawhuska v. Cruteibfleld, 147 OkL 4, 203 . 1085 (1930); Zurich Gen-
eral Ace & Linlility Ins. Ca. v. Baum, 159 Va. 404, 165 S.E. 518
(1932, Othersise, some ad Vtional cir~umstance of identification of
the speaker is requred Tie a-hercies divide on the question
whether the self-ideniifyrng stiera. nr of the person answering suf-

fices.  Daarmp.e 3 apsaers .o afticrmative on the assumption
that nsnal condaet t-~prets. - tolindec. olls furnish adequate assur-
anceg of regularity bease g ot nued nat the entire matter is open to
exploration before the trier of fact  in peneral, see McCormick §
193; 7 Wigmore § 2155, Ar, o 71T A TR 5, 105 1d. 326.

zample (7). Pullic 1ccends are -egrilarly authenticated by proof
of custody. without me . MeCormick § 191; 7 Wigmore 88 2158,
2159. The exmmple «xtends he principle to include data stored in
computers and simnlar mcthods, ef which increasing use in the publie
records area inay be capected. See Catifornia Evidence Code §§ 1532,
1600.

Erample (8). The fannliar ancient document rule of the common
law is exiended to inelude duia stored electrounically or by other siml-
lar means. Since the importance of appearance dimimshes in this
situation, the mmportance of custody or place where found increases
correspondingly. This expansion is necessary in view of the wide-
spread use of methods of scoring data in forms other than conven-
tional written records.

Any time period sclecied is bound to he arbitrary. The common
Iaw period of 30 years is here reduced to 20 years, with some shift of
eraphasis from the probable unavailability of witncsses to the unlike-
liness of a still viable fraud after the lapse of time. The shorter pe-
riod is specified in the Tnglish Evidence Act of 1838, 1 & 2 Geo. 6, ¢
28, and in Oregon R.8S.1963, § 41.360(34). Sce also the numnerous stat-
utes prescribing periods of less thap 30 years in the case of recorded
documents. 7 Wigmore § 2143.

The application of Example (8) is not subject to any limitation to
title documents or to any requiremcnt that possession, in the case of
a title document, has been consistent with the document. See Me-
Cormick § 190.

Ezxample (9) is designed for situations in which the accuracy of a
result ic dependent upen a process or system which produces it,. X
rays afford a famliar instance. Among more recent developments is
the computer, as to which sce Transpert Indemnity Co v. Seib, 178
Neb. 2533, 132 N.W.2d §71 {1665); State v. Veres, 7 Ariz.App. 117, 43¢
P.2d 629 (1968); Mernieh v, United States Rubber Co., 7 Ariz.App.
433, 440 P 2d 314 (1968); Freea. Computer Print-Outs as Evidence, 16
Am.Jur. Proof of Faects 273 Symposium, Law and Computers in the
Afid-Sixties, ALT-ABA (1966); 37 Albany L.Rev. 61 (1967). Example
9y does not, of course, fureclose taking judicial notice of the accura-
cy of the process or system.

Frample (10> The oxzwple make< ¢lear that methods of authenti-
eation provided by Aet of Congre~. and by the Rules of Civil and

137



Rule 901 PROPOSED RULES OF EVIDENOE

Criminal Procedure or by Bankruptcy Rules are not intended to be
superseded. Illustrative are the provisions for aunthentication of offi-
cial records in Civil Procedure Rule 44 and Criminal Procedure Rule
27, for authentication of records of proceedings by court reporters in
28 11.8.C. § 753(b) and Civil Procedure Rule 80(c), and for authentica-
tion of depositions in Civil Procedure Rule 30(f).

Rule 902.
SELF-AUTHENTICATION

Extrinsic evidence of authenticity as a condition precedent to
admissibility is not required with respect to the following:

(1) Domestic Public Documents Under Seal. A document
bearing a seal purporting to be that of the United States, or of
any state, district, commonwealth, territory, or insular posses-
sion thereof, or the Panama Canal Zone, or the Trust Territory
of the Pacific Islands, or of a political subdivision, department,
officer, or agency thereof, and a signature purporting to be an
attestation or execution.

(2) Domestic Public Documents Not Under Seal. A docu-
ment purporting to bear the signature in his official capacity of
an officer or employee of any entity included in paragraph (1)
hereof, having no seal, if a public officer having a seal and hav-
ing official duties in the district or political subdivision of the
officer or employee certifies under seal that the signer has the
official capacity and that the signature is genuine.

(3) Foreign Public Documents. A document purporting to be
executed or attested in his official capacity by a person autho-
rized by the laws of a foreign country to make the execution or
attestation, and accompanied by a final certification as to the
genuineness of the signature and official position (i) of the exe-
cuting or attesting person, or (ii) of any foreign official whose
certificate of genuineness of signature and official position re-
lates to the execution or attestation or is in a chain of certifi-
cates of genuineness of signature and official position relating to
the execution or attestation. A final certification may be made
by a secretary of embassy or legation, consul general, consul,
vice consul, or consular agent of the United States, or a diplo-
matic or consular official of the foreign country assigned or ac-
credited to the United States. If reasonable opportunity has
been given to all partics to investigate the authenticity and ac-
curacy of official documents, the judge may, for good cause
shown, order that they be treated as presumptively authentic
without final certification or permit them to be evidenced by an
attested summary with or without final certification.

(4) Certified Copies of Public Records. A copy of an official
record or report or entry therein, or of a document authorized
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by law to be recorded or filed and actually recorded or filed in a
public office, including data compilations in any form, certified
as correct by the custodian or other person authorized to make
the certification, by certificate complying with paragraph (1),
(2), rr (3) of this Rule or complying with any Act of Congress
or rule adopted by the Supreme Court.

(5) Official Publications. Books, pamphlets, or other publica-
tions purporting to be issued by public authority.

(6) Newspapers and Periodicals. Prinfed materials purport-
ing to be newspapers or periodicals.

(7) Trade Inscriptions and the Like. Inscriptions, signs, tags,
or labels purporting to have been affixed in the course of busi-
ness and indicating ownership, control, or origin.

(8) Acknowledged Documents. Documents accompanied by a
certificate of acknowledgment under the hand and seal of a no-
tary public or other officer authorized by law to take acknowl-
edgments.

(9) Commercial Paper and Related Documents. Commercial
paper, signatures thereon, and documents relating thereto to the
extent provided by general commercial law.

(10) Presumptions Under Acts of Congress. Any signature,
document, or other matter declared by Act of Congress to be
presumptively or prima facie genuine or authentic.

Advisory Committee's Note

Case law and statutes have, over the years, developed a substantial
body of instances in which authenticity is taken as sufficiently estab-
lished for purposes of admissibility without extrinsic evidence to that
effect, sometimes for reasons of policy but perhaps more often be-
cause practical considerations reduce the possibility of unauthenticity
to a very small dimension. The present rule collects and incorpo-
rates these situations, in some instaunces expanding them to occupy a
Jarger area which their underlying cousiderations justify. In no in-
stance is the opposite party foreclosed from disputing authenticity.

Paragraph (I). The acceptance of documents bearing a public seal
and signature, most often encountered in practice in the form of
acknowledgments or certificates authenticating copics of publie
records, is actually of broad application. Whether theoretically
based in whole or in part upon judicial netice, the practical underly-
ing considerations are that forgery is a crime and detection is fairly
easy and certain. 7 Wigmore § 2161, p. 638; California Evidence
Code § 1432. Mora than 50 provisions for judicial notice of official
seals are contained in the United States Code.

Paragraph (2). While statutes are found which raize a presump-
tion of genuineness of purported official signatures in the absence of
an official seal, 7 Wigmore § 2167; California Ilvidence Code § 1453,
the greater ease of effecting a forgery under these circumstances is
apparent, Hence this paragraph of the rule calls for authentication
by an officer who has a seal. Notarial acts by members of the
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armed forces and other special situations are covered in paragraph
(10).

Paragraph (3) provides a method for extending the presumption of
authenticity to foreign ofticial documents by a procedure of certifica-
tion. It is derived from Rule 44(a) (2) of the Rules of Civil Proce-
dure but is broader in applying to public documerts rather than
being limited to public records.

Paragraph (4). The common law and innumerable statutes have
recognized the procedure of authenticating copies of public records by
certifieate. The certificate walifies as a public document, receivable
as authentic when in cont ty wiith paragraph (1), (2), or (3). Rule
44(a) of the Rules of Civ.. rocerdure and Rule 27 of the Rules of
Criminal I’rocedure have provided authcatication procedures of this
nature for both domestie and foreign public records. Jt will be ob-
served that the certificaizrn procednre here provided extends only to
public records, reports, atd recorded documents, all including data
compilations, and does not apply to public documents generally.
Ilenee documents provable when presented in original form under
paragraphs (1Y, {2), or (3) may not be provable by certified copy un-
der paragraph (4).

Paragraph (5). Dispensing with preliminary proof of the genuine-
ness of purportedly official publications, most commonly encountered
in connection with statutes, court reports, rules, and regulations, has
been greatly enlarged by statutes and decisions. 5 Wigmore § 1684,
Paragraph (5), it will be noted, does not confer admissibility upon all
official publications; it merely provides a means whereby their au-
thenticity may be taken as esiablished for purposes of admissibility.
Rule 44(a) of the Rules of Civil Procedure has been to the same cof-
fect.

Paragraph (6). The Jikelihood of forgery of newspapers or periodi-
cals is slight indeed. IIence no danger is apparent in reeeiving them.
Establishing the authenticity of the publication may, of course, leave
still open questions of authority and responsibility for items therein
contained. See 7 Wigmore § 2150. Cf, 39 U.8.C. § 40035(b), public ad-
vertisement prima facie evidence of agency of person named, in post-
al fraud order proceeding; Canadian Uniform: Evidence Act, Draft of
1926, printed copy of newspaper prima facie evidenee that notices or
advertisements were authorized.

Paragraph (7). Scvernl factors justify dispensing with preliminary
proof of genuineness of commercial and mereantile labels and the
like. The risk of forgery is minimal. Trademark infringement in-
volves serious penalties. Great efforts are devoted to inducing the
public to buy in reliance on brand names, and substantial protection
is given them. Hence the fairness of this treatment finds recognition
in the eases. Curtiss Candy Co. v. Johnson, 163 Miss., 426, 141 So.
762 (1932), Daby Ruth candy bar; Doyle v. Continental Baking Co.
262 Mass, 516, 160 N.E. 3205 (192R), loaf of bread; Weiner v, Mager &
Throne, Inc, 167 Mice. 335 3 N.Y.8.2d 918 (1938), same.  And see W,
Va.Code 1966, § 47-3-5, trade-mark on bottle prima facie evidence of
ownership. Corira, Keegan v. Green Giant Co., 150 Me. 283, 110 A.2d
599 (1954); Murphy v. Campbell Soup Co., 62 ¥.2d 561 (1st Cir. 1933).
Cattle brands have received similar acerptanee in the western states.
Rev.Code Mont. 1047, § 46-606; State v, Wclfley, 75 Kan. 406, 89 P.
1046 (1907); Annot., 11 L R.A. (N.8.) 87. Inscriptions on trains and
vehicles are held to be prima facie evidence of owner<hip or control.
Pittsburgh, Ft. W, & C. Ry. v. Callaghan, 1537 Ill. 406, 41 N.E. 909
(1893); 9 Wigmore § 2510a. Sce also the provision of 19 U.S.C. §
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1615(2) that marks, labels, brands, or stamps indleating forelgn origin
are prima facle evidence of forelgn origin of merchgndise.

Paragraph (8). In virtually every state, acknowledged title docu-
ments are receivable in evidence without further proof. Statutes are
collected In 6 Wigmore § 1676. If this authentication. suffices for
documenta of the impurttance of those affecting titles, logic scarcely
permits denying this method when other kinds of documents are in-
volved. Instances of broadly inclusive statutes are California Evi-
dence Code § 1451 and N.Y.CPLR 4538, McKinney’s Consol.Laws 1963.

Paragraph (9). Issues of the authentielty of commerclial paper in
federal eourts will usually arise in diversity cases, will involve an el-
ement of a cause of action or defense, and with respect to presump-
tions and burden of proof will be controlled by Erie Rallroad Co. v.
Tompikins, 304 U.S. 64, 58 8.Ct. 817, 82 L.Ed. 1188 (1838). Rule 302,
supra. There may, however, be questions of authentlcity involving
lesser segments of a case or the case may be one governed by federal
common law. Clearfield Trust Co. v. United States, 318 U.8. 383, 63
S.Ct. 573, 87 L.Ed. 838 (1943). Cf. United States 7. Yazell, 332 U.S.
341, 86 8.Ct. 500, 15 L.Ed.2d 404 (1986). In these situations, resort to
the useful authentication provisions of the Uniform Commercial Code
ig provided for. While the phrasing is in terms of “general commer-
cial law,” in order to avoid the potential complications inherent in
borrowing local statutes, today one would have difficulty in deter-
mining the general commercial law without referring to the Code.
See Willlams v. Walker-Thomas Furniture Co., 121 U.S.App.R.C. 315,
350 F.2d 445 (1965). Pertinent Code provisions are sections 1-202, 3—-
307, and 3-510, dealing with third-party documents, signatures on ne-
gotiable instruments, protests, and statements of dishonor.

Paragraph (10). The paragraph continues in effect dispensations
with preliminary proof of genuineness provided in various Acts of Con-
gress. See, for example, 10 U.S.C. § 936, gignature without seal, to-
gether with title, prima facie evidence of authenticity of acts of cer-
tain militery personnel who are given notarial powers; 15 U.S.C. §
774(a), signature n SEC registration presumed genuine; 26 U.8.C. §
6064, signature to tax return prima facie genuine.

Rule 903.
SUBSCRIBING WITNESS’ TESTIMONY UNNECESSARY

The testimony of a subscribing witness is not necessary to au-
thenticate a writing unless required by the laws of the jurisdic-
tion whose laws govern the validity of the writing.

Advisory Commlittee's Mote

The common law required that attesting witnesses be produced or
accounted for. Today the requircment has generally been abolished
except with respect to documents which must be attested to be valid,
e. g. wills in some states. MecCormick § 188. Uniform Rule 713 Cal-
ifornia Evidence Code § 141i; Kansas Code of Civil Procedure § 60~
468 ; New Jerscy Evidence Rule 71; New York CPLR Rule 4537.
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ARTICLE X. CONTENTS OF WRITINGS,
RECORDINGS, AND PHOTOGRAPHS

RULE 1001.
DEFINITIONS

For purposes of this article the following definitions are appli-
cable.

(1) Writings and Recordiugs. “\Wyitings” and “recordings”
consist of letters, words, or numbers, or their equivalent, set
down by handwriting, typewriting, printing, photostating, photo-
graphing, magnetic impulse, mechanical o electronic recording,
or other form of data compilation.

(2) Photographs. ‘‘Photographs” include still photographs, X
ray films, and motion piciures.

(3) Original. An “originai” of a writing or recording is the
writing or recording itself or any counterpart intended to have
the same effect by a person executing or issuing it. An “origi-
nal” of a photograph includes the negative or any print there-
from. If data are stored in a computer or similar device, any
printout or other output readable by sight, shown to reflect the
data accurately, is an “original.”

(4) Duplicate. A “Cuplicate” is a counterpart produced by
the same impression as the original, or from the same matrix,
or by means of photography, including enlargements and minia-
tures, or by mechanical or electronic re-recording, or by chemi-
cal reproduction, or by other equivalent technique which accu-
rately reproduces the original.

Advisory Committee's Note

In an carlier day, when discovery and other related procedures
were strictly hmited, the misleading named “best evidence tule” af-
forded substantial guarantees against innccuracies and fraud by its
incictence upon production of original documnients. The great enlarge-
ment of the seope of discovery and related nrocedures in recent times
has measurably reduced the nced for the rule. Nevertheless impor-
tant areas of usefulness persist: discovers of documents out~ide the
jurisdiction may require substantial outlay of time and money; the
unanticipated document may not practically be dircoverable - crimi-
nal cases have built-in limitations on discovery. Cleary and Strong,
The Best Evidence Ruale  An Evaluation in Context, 51 Towa i, Rev.
825 (1966).

Paragraph (1). Traditionaliy the rule requiring the original cen-
tered upon accumulations of data and exnressions affecting legal re-
lations set forth in words and figures. This meant that the rule was
one e<sentially related to writings. Present day techniques have ex-
panded methods of <toring data, yet the essential form which the in-
formatinn ultimately assumes for usable purposes is words and fig-
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ures. Hence the considerations underlying the rule dictate 1ts expan-
sion to inciude computers, photographic systems, and cther wodern
developments.

Paragraph (3). In most instances, what Is an original w1l be self-
evident and further refinement will be unnecessary. Howeiver io
some instances particularized definition s required. .\ carbon copy
of a contract cxecuted in duplicate becomes an original, as doues a
sales ticket carbon copy given to a customer. While strict]ly spwah-
ing the orsginal of a photograph m.ig! « be thought to be orly the neg
ative, practicality hnd common w-age require *Lat any print from. the
negative be regarded as an crigirall  Stmllarly, practicality «nod
usage confer the status of orivin-l vpon any computer printou!
Transport Indemnity Co. v. Scib, 413 Jeb. 233, 132 N W.2d 871 (1047

Paragraph (4). The definition deseribes “ecopies” produced by wetk
ods possessing an accurecy witch vi o aliy elinunates the possitulity
of error. Copies thus provi.cea o.c Jr.en the status of or.ginaws W
large measure by Puie 0", - @ Curdes subcequently produced
manually, whether haodwiitaon o 1yped, are net within the defin-
tion. It <hould be noted tiL.a* «lat i~ «n original for some purposes
may be a duplicate for cthor-. TUas a bank's microfilmm record of
checks eleared is the origingl as o recerd. However, a print offered
as a copy of a chech whose contents are in controversy 15 a Japhi-
eate.  This re<ult 13 »ubstantially consisient wich 28 U.S.C § 1732b
Compare 26 U.R.(C. § 7713(c), giving f 11l status as originals to photo-
graphic reproductions of tax returns and other documents, made by
authority of the Secretary of the Trcasury, and 44 U.8.C. § 300 u
giving oiiginal status to photograplic copies in the National Ar
chives.

Rule 1602,
REQUIREMENT OF ORIGINAL

To prove the content of a writing, recording, or photograph
the original writing, recording, or photograph is required. excep:
as otherwise nrovided in these rtles or by Act of Congress

Advisory Committee's Note

‘The mile is the familiar one 1equiring production of the origil of
a document to prove its contents, expanded to include writ.nge
recordines, and photographs as defired in Rule 10003, .1 - v.
pra.

Apphieation of the rmile regumres ooresottion of the q o s
or conients are sought to be proved. TS Gu eveLl Ly iwe 1o

by nondocumentary cvicence, even though a written recerd 0o ~
made.  If, however, the evenr is gought to bz jrovea byt or oo
record, the rule applies  For eautiple. padinens roay be pr PR

out producing the written receipt which was goven. FHorr o~ -0 -
proved without producing books of et an wlaeh ties e
tered. MeCormick § 19%; 4 Wagmere § 1245 Nor dow~ the m o
ply to testimony that booxs or records have been dxvatanr o b L 1 f
not to contain any referenee to a Coswnnted Dualte 0

The assumption shouid not be made that the . wiil
operation on every occusion when use is mwade of a phetzor.
dence. On the contrary, the rule will eldom apply 1o or i 7v e
tographs. In most instances a perty vaches b irnod o8 00 B
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and the question ralsed is the propriety of receiving it in evidenca.
Caser in which an offer is made of the testimony of a witness as to
what he saw in a photograph or motion picture, without producing
the same, are most unusual. The usuul course i3 for a witness on
the stand to identify the photograph or motion picture as a correct
representation of events which e aw or of a seene with which Le is
familiar. In fact he adopts the dicture as his testimony, or, in com-
mon partance, uses tha picture to illustrate his testimony. Under
these circumstaneces, no offorr 1s made to prove the contents of the
picture, and tiie rule is inapplicable. Pavade., Tie Celluloid Witnes-,
o7 U Colo LRy 085, 240 20y oy,

On occasion, howover, ~icucmns @ rise yn whieh conterts are cought
to be proved  Copyrieh acfamoett 5 and fnvasion of privacy by pho-
tograpl or metion pretes “0 b S ey, Silsrly as o situ-
ations in which the pictu.e - 7 - o0 having independent proba-
tive value. e goantomatie phiot - oo vanls robbor, See People v.
Dopgrett, 83 Cal Arp2d 105, 183 P20 7z 1) i, photogrph of defend-
ants engaged in indecent wer: Mo <o oond Phitbing Photographie Fvi-
denes —Is There o Reeerninzed Br- s for Admissibility? 8 Iastings
L.J. 310 (1957 ‘the m~t cown ooy eneountered of this latter group
is of cour<e, the N rav, w.th -abstantial anthority ealling for produc-
tion of the arigiial. Daniels - Towa City, 101 JTown 811, 183 N.W.,
415 (1920, Cellunare . Tied Ave, Transit Corp,, 2793 App.Div. 260,
TTNY.S2d 91 aitHs s Patriek & Tilman v, Matkin, 154 Okl 232, 7
P.2d 414 ¢1932y . Menaoza v, Kivera, 78 PR, 569 (1850).

It should he noted, e wever, that Rule 703, supra, allows an expert
to give an opinion hased on matiers not 1 evidence, and the present
rule must be read as being limited aceordingly in its application.
Hospital records which may e admitted as bu<iness records under
Ruie 8036y commonly contain reports interpreting X rays by the
staff radiologist, who qualifies as an expert, and these reports reed
not be excluded from the records by the instant rule.

The referenee to Acts of Congress is made in view of such statuto-
TY provisions as 26 U S . & 7515, photographie reproductions of tax
returns and documents, made by authority of the Secretary of the
Treasury, treated as originals, and 44 U.8.C. § 399(a), photographic
copics in Nanonal Archives treated as originals,

Rule 1003.
ADMISSIBILITY OF DUPLICATES

A duplicate is admissible to the same extent as an original un-
less (1) a genuine question is raised as to the authenticity of the
original c1 (21 in the circumstances it would be unfair to admit
the dupivc:z 1 beu o1 the original,

Advisory Commitiee's Note

oo cioernas with getting the words or other contents
[T T U b regraey and precision, then a courncerpart
seroes oy b as wedl as the orginal, of the counterpart ie the prod-
et oof o ctheel W b insarpes decuriey and genuineness. By defini-
ter o R 1oolode © pra, a “duplicate” possesses this charactor.
Therefore f no genuine ssue esist< as 1o authenticity and no oth-
Cr reason oNist~ for requiring the origimal a duplicate i< admics<ible
under the rule. Thi~ po-ition finds stpport in the decisions, Myrick
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v. Unlted States, 332 F.2d 279 (5th Cir. 1884), no error in admitting
photostatic copies of checks instead of original microfilm in absence
of suggestion to trial judge that photostats were incorrect; Johns v.
United States, 323 F.2d 421 (5th Cir. 1063), not error to acdmlt conced
edly accurate tape recording made frora original wire recording;
Sauget v. Johnston, 815 £.24 816 /9th Cir. 1983), not error to admit
copy of agreement when opponent hed original £nd did not en appeal
claim any discrepancy. Other reasons for requiring the original may
be present when only a part of the original i3 reproduced and the re-
mainder is needed for cross-exemiration or may disclose matters
qualifylng the part offered or ot rwise usefn: to the opposing party.
United States v. Alexander, 326 F.2d 738 (4th Ci~ 1964). And see
Toho Bussan Kalsha, Ltd. v. Americdi. Pres‘dene Lines, Ltd., 265 F.
2d 418, 76 A.JT.R.2d 1344 (24 Cir. 1859).

/ A duplicate, though net entitled to the statas< of an original under
( this rule, may of course be admissible as sccondary evidence when
1 tne original is not required. See Rules 1004 and 304, infra.

____—~Deleted

Rule 1044.
ADMISSIBILITY OF OTHER EVIDENCE OF CONTENTS

The original is not required, and other evidence of the con-
tents of a writing, recording, or photograph is admissible if—

(1) Originals Lost or Destroyed. All originals are lost or
have been destroyed, unless the proponent lost or destroyed
them in bad faith; or

(2) Original Not Obtainable. No original can be obtained by
any available judicial process or procedure; or

(3) Original in Possession of Opponent. At a time when an
original was under the control of the party against whom of-
fered, he was put on notice, by the ;ieadings or otherwise, that
the contents would be a subject of ,1nof at the hearing, and he
does not prcduce the original at the hezring; or

(4) Collateral Matters. The writing, recording, or photo-
graph is not closely related to a controlling issue.

Advisory Commlittee’s Note

Bacieally the rule requiring the production of the orizinal as proof
of contents hias developed as a rule of preference: if failure to pro-
duee the original is satisfactorily explained, secondary evidenee 1x ad-
missible.  The instant rule speeifies the circumstances under which
production of the original is excused.

The tnle rieognizes no “degrees” of secondary evidence. While
strict logic might call for extending the prireiple of preferonee bhe-
vond simply preferring the original, the formualation of a hierarchy
of preferences and a procedure for making it cffective iz believed to
involie unwarranted complexities. Most, if not all, that would be ae-
complished by an extended secheme of preferences will, i any event,
e achieved through the normal motivation of a pariy (o present the
Most convineing ¢vndence possible and the arguments and procedures
available to his opponent if he does not.  Cowprite MeCormick § 207,
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Paragraph (1). Toss or destruction of the original, unless due to
bad faith of the proponent, is a satisfactory explanation of nonpro-
duction. MecCormick § 201.

Paragraps (2). When the original is in the possession of a third
person, inab:lity to procure it from him by resort to process or other
judicial procedure is a sufficient explanation of nonproduction. Judi-
cial procedure includes subpoena duces tecum as an incident to the
taking of a deposition in another jurisdiction. No further showing is
required. Sec McCormick § 202,

Paragraph (3). A party who has an original in his control has no
need for the nrotection of the rule if put on notice that proof of con-
tents will be made. He can ward off sccondary evidence by offering
the original. 'The notice procedure here provided is not to be con-
fused with oriers - produce or other discovery procedures, as the
puspese . the procedure umder this rule is to afford the opposite
party an opportunity to produce the eriginal, not to compel him to do
«0 McCormick § 203.

Paragraph (4). While difficult to define with precision, situations
arice in which ne good purpose is served by production of the origi-
nal. Examples are the newspaper in an action for the price of pub-
lishing defendant's advertisement, Foster-1Tolcomb Investment Co. v.
Little Roek Publishing Co., 151 Ark. 449, 236 SW. 507 (1922), and the
<treeicar transfer of plaintiff claiming status as a passenger, Chicago
City Ry. Co. v. Carrolf, 206 IIl. 318, 63 N.E. 1087 (1003). Numerots
cuases are colleeted in MceCormick § 200, p 412, n 1,

Rule 1005.
PUBLIC RECORDS

The contents of an official record, or of a document author-
ized to be recorded or filed and actually recorded or filed, in-
cluding data compilations in any form, if otherwise admissible,
may be proved by copy, certified as correct in accordance with
Rule 902 or testified to be correct by a witness who has com-
pared it with the original. If a copy which complies with the
foregoing cannot be obtained by the exercise of reascnable dili-
gence, then other evidence of the contents may be given.

Advisory Committee's Note

Public records ecall for somewhat different treatment. Removing
them from their usnal place of keeping would be attendaed by serious
\neonvenicnee to the publie and to the custodian.  As a consequence
judicial decisions and statutes commonly hold that no explanration
need be given fur failure o produce the original of a public record.
AMeCormick § 2040 4 Wigmore §§ 1215-1225.  This blanket dispensa-
tion from prodocing or accounting for the original would open the
deor to the introduction of every kind of sccondary evidence of con-
tents of public records were it not foer the preference given certified
or compared copies.  Recopnition of degrees of secondary evidence m
this situacicn is an appropriate quid pro quo for not applying the re-
quirement of producing the original.

The provisions of 28 T8 C. § 1723(1) apply only to depariments or
agencies of the United States. The rule. however, applies to public
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records generally and is comparable in scope In this respect to Rule
44(a) of the Rules of Civil Procedure.

Rule 1606.
SUMMARIKES

The contents of voluminous writings, recordings, or photo-
graphs which cannot conveniently be examined in court may be
presented in the form of a chart, summary, or calculation, The
originals, or duplicates, shall be made available for examination
or copying, or both, by other parties at a reasonable time and
place. The judge may order that they be produced in court.

Advisory Committee's Note

The admission of summaries of voluminous books, records, or docu-
ments offers the only practicable meaps of making their contents
available to judge and jury. The rile recognizes this practice, with
appropriate safeguards. 4 Wigmore § 1230.

Rule 1607,
TESTIMONY OR WRITTEN ADMISSION OF PARTY

Contents of writings, recordings, or photographs may be
proved by the testimony or deposition of the party against
whom offered or by his written admissicn, without accounting
for the nonproduction of the original.

Advisory Committee's Note

While the parent case, Slatterie v. Pooley, 6 M. & . 664, 151 Eng.
Rep. 579 (Exch. 1840), allows proof of contents by evidence of an oral
admission by the party against whom offered, without accounting for
nonproduction of the original, the risk of inaccuracy is substantial
and the decision is at odds with the purpose of the rule giving pref-
erence to the original. See 4 Wigmore § 1255. The instant rule fol-
lows Professor McCormick’s suggestion of limiting this use of admis-
sions to those made in the course of giving testimony or in writing.
McCormick § 208, p. 424. The limitation, of course, does not call for -
excluding evidence uf an oral admission when nonproduction of he
original has been accounted for and secondary evidence generally has
become admissible. Rale 1004, supra.

A similar provision is contained in New Jervey Evidence Rule 70(1)
().

Rule 1008.
FUNCTIONS OF JUDGE AND JURY

When the admissibility of other evidence of contents of writ-
ings, recordings, or photographs under these rules depends upon
the fulfillment of a condition of fact, the question whether the
condition has been fulfilled is ordinarily for the judge to deter-
mine. However, when an issue js raised (a) whether the assert-
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ed writing ever existed, or (b) whether another writing, record-
ing, or photograph produced at the trial is the original, or (c)
whether other evidence of contents correctly reflects the con-
tents, the issue is for the trier of fact to determine as in the case
of other issues of fact.

Advisory Committee's Note

Most preliminary guestions of fact in connection with applying the
rule preferring the original as evidence of contents are for the judge,
under the general principles announced in Rule 104, supra. Thus,
the question whether the loss of the originals has been established,
or of the fulfillment of other conditions specified in Rule 1004, supra,
is for the judge. However, questions may arise which go beyond the
mere administration of the rule preferring the original and into the
merits of the controversy. For example, plaintiff offers secondary
evidence of the contents of an alleged contract, after first introducing
evidence of lose of the original, and defendant counters with evidence
that no such contract was ever exccuted. If the judge decides that
the contract was never executed and excludes the secondary evidence,
the case is af an end without ever going to the jury on a central is-
sue. Levin, Authentication and Content of Writings, 10 Rutgers I.
Rev. 632, 644 (1936). The latter portion of the instant rule is de-
signed to insure treatment of these situations as raising jury ques-
tions. The decision is nct one for uncontrolled discretion of the jury
but is subject to the con‘rol exercised generally by the judge over
jury determinations. See Rule 104(b), supra. '

For similar provisions, see Uniform Rule 70(2); Kansas Code of
Civil Procedure § 60—167(b); New Jerscy Evidence Rule 70(2), (3).

ARTICLE XI. MISCELLANEOUS RULES

Rule 1101.

APPLICABILITY OF RULES

(a) Courts and Magistrates. These rules apply to the United
States District Courts, the District Court of Guam, the District
Court of the Virgin Islands, the District Court for the District of
the Canal Zone, the United States Courts of Appeals, and to
United States magistrates, in the proceedings and to the extent
hereinafter set forth. The word ‘“‘judge” in these rules includes
United States magistrates and referees in bankruptcy.

(b) Proceedings Generally. These rules apply generally to
civil actions, including admiralty and maritime cases, to crimi-
nal proceedings, to contempt proceedings except those in which
the judge may act summarily, and to proceedings and cases un-
der the Bankruptry Act.

(¢) Rules of Privilege. The rules with respect te privileges
apply at all stages of all actions, cases, and proceedings.
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(d) Rules Inapplicable. The rules (other than those with re-
spect to privileges) do not apply in the following situations:

(1) Preliminary Questions of Fact. The determination of
questions of fact preliminary to admissibility of evidence when
the issue is to be determined by the judge under Rule 104(a).

(2) Grand Jury. Proceedings before grand juries.

(3) Miscellaneous Proceedings. Proceedings for extradition
or rendition; preliminary examinations in criminal cases; sen-
tencing, or granting or revoking probation; issuance of war-
rants for arrest, criminal summonses, and search warrants; and
proceedings with respect to release on bail or otherwise.

(e) Rules Applicable in Part. In the following proceedings
these rules apply to the extent that matters of evidence are not
provided for in the statutes which govern procedure therein or
in other rules adopted by the Supreme Court: the trial of minor
and petty offenses by United States magistrates; review of
agency actions when the facts are subject to trial de novo under
5 U.8.C. § 706(2) (F); review of orders of Secretary of Agricul-
ture under 7 U.S.C. § 292 and §§ 499f and 499g(c); naturaliza-
tion and revocation of naturalization under 8 U.S.C. 3§ 1421--
1429: prize proceedings in admiralty under 10 U.S.C. §§ 7651~
7681; review of orders of Secretary of the Interior under 15 U.
S.C. § 522; review of orders of petroleum control boards under
15 U.S.C. § 715d; actions for fines, penalties, or forfeitures un-
der the Tariff Act of 1930, 19 U.S.C., c. 4, Part V, or under the
Anti-Smuggling Act, 19 U.S.C,, c¢. 5; criminal libel for condem-
nation, exclusion of imports, or other proceedings under the
Federal Food, Drug, and Cosmetic Act, 21 U.S.C,, c. 9; disputes
between seamen under 22 U.S.C. §§ 256-258; habeas corpus un-
der 28 U.S.C. §§ 2241-2254; motions to vacate, set aside, or cor-
rect sentence under 28 U.S.C. § 2255; actions for penalties for
rofusal to transport destitute seamen under 46 U.S.C. § 679; ac-
tions against the United States for damages caused by or for
towage or salvage services rendered to public vessels under 416
U.S.C.. c. 22, as implemented by 10 U.S.C. § 7730.

Advisory Commntittee’'s Note

Subdivision (a). The various enabling acts contain differences in
phraseology in their deseriptions of the courts over which the Su-
preme Court's power to make rules of practice and procedure ex-
tends. The act concerning civil actions, as amended in 1966, refers to
“the district courts .. of the United States in civil actions, including
admiralty and maritime cases. ...” 28 U.S.C. § 2072, Pub.T,. 89-773,
§ 1, 80 Stat. 1223. The bankruptey authorization is for rules of prac-
tice and procedure “under the Bankruptcy Act” 28 U.8.C. § 2073,
Pub.L. 88623, § 1, 7@ Stat. 1001, The Bankruptey Act in turn cre-
ates bankruptey courts of “the United States distriet courts and the
discriet courts of the Territories and possessions to which this title is
or may hereafter be aprpheable.” 11 U.S.C. § 1(10). 11(a). The pro-
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vision as to criminal rules up to and including verdicts applies to

“criminal cases and proceedings to punish for criminal contempt of

court in the United States district courts, in the district covrts for -
the districts of the Canal Zone and Virgin Islands, in the Supreme

Court of Puerto Rico, and In proceedings before United States magis-

trates.” 18 U.S.C. § 3771

These various provisions do not in terms describe the same courts.
In congressional usage the phrase “district courts of the United
States,” without further qualification, traditionally has included the
district courts established by Cengress in the states under Article III
of the Constitution, which are “constitutional” courts, and has not in-
cluded the territorial courts created under Article IV, Section 3,
Clause 2, which arc “legislative” courts. Hornbuckle v. Toombs, 85
U.5. 648, 21 1.Ed. 966 (1873). However, any doubt as to the inclusion
of the District Court for the Distriet of Columbia in the phrase is
laid at rest by the provisions of the Judicial Code constituting the
judicial distriets, 28 U.S.C. § 81 ct seq. creating district courts there-
in, id. § 132, and specifically providing that the term *"district court
of the United States” means the courts so constituted. 7d. § 461,
The Distriet of Columbia is included. Id. § 88. Moreover, when
these provisions were enacted, reference to the Distriet of Columbia
was deleted from the original civil rules enabling act. 28 U.S.C. §
2072, Likewise Puerto Rico is made a distriet, with a district court,
and included in he term., Id. § 119. The question is simply one of
the extent of the authority conferred by Congress. With respect to
civil rules it seems elearly to include the distriet courts in the states,
the Distriect Court for the District of Columbia, and the District
Court for the District of Puerto Rico. ’

The bankruptey coverage is broader. The bankruptey courts in-
clude “the United States district courts,” which includes those cnu-
mecrated above. Bankruptey courts also include “the district courts
of the Territories and possessions to which this title is or may here-
after be applicable.” 11 U.S.C. §§ 1(10), 11(a). These courts include
the distriet courts of Guam and the Virgin Islands. 48 U.S.C. §§
1424(h), 1615. Professor Moore points out that whether the District
Court for the District of the Canal Zone is a coart of bankruptey “is
not free from doubt in view of the fact that no other statute express-
ly or inferentially provides for the applicability of the Bankruptey
Act in the Zone.” [IHe further observes that while there seems to be
little doubt that the Zoue is a territory or possession within the
meaning of the Bankruptey Act, 11 T.8.C. § 1(10), it must be roted
that the appendix to the Canal Zone Code of 1934 did not list the Act
among the laws of the United States applicable to the Zone. 1
Moore's Collier on Bankruptey T 1,10, p. 67, 72, n. 25 (14th ed. 1967).
The Code of 1962 confers on the distriet court jurisdiction of:

*“(4) actions and procceedings involving laws of the United States
applicable to the Canal Zone; and

“5) other matters and proceedings wherein jurisdicetion is con-
forred by this Code or any other Iaw.” Canal Zone Code, 1962, Tit.
3. § 141,

Admuralty jurisdiction is expressly conferred. Id. § 142, General
powers are conferred on the district court, “if the course of procend-
ing is not specifically prescribed by this Code, by the statute, or by
applicable vule of the Supreme Court of the United States ..."” Id. &
270. Neither these provisions nor § 1(10) of the Bankruptey Act
(“distriet coarts of the Territories and possessions to which this title
is or may bereafter be acplicable”) furnishes a satisfactory answer
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as to the status of the District Court for the District of the Canal
Zone as a court of bankruptey. However, the fact is that this court
exercises no bankruptcy jurisdiction in practice.

The criminal tules enabling act specifies United States district
courts, district courts for the districts of the Canal Zone and the Vir-
gin Islands, the Supreme Court of the Commonwealth of Puerto Rico,
and proceedings before United States commissioners. Aside from the
addition of commissioners, now magistrates, this scheme differs from
the bankruptey pattern in that it makes no mention of the District
Court of Guam but by specific mention removes the Canal Zone from
the doubtful list.

The further difference in including the Supreme Court of the Com-
monwealth of Puerto Rico scems not to be significant for present
purposes, since the Supreme Court of the Commonwesalth of Puerto
Rico is an appellate court. The Rules of Criminal Procedure have
" not been made applicable to it, as being unneeded and inappropriate,
Rule 54(a) of the Federal Rules of Criminal Procedure, and the same
approach is indicated with respect to rules of evidence.

If one were to stop at this point and frame a rule governing the
applicability of the proposed rules of evidence in terms of the author-
ity conferred by the three enabling acts, an irregular pattern would
emerge as follows:

Clvll actions, including admiralty and maritime cases—distriet
courts in the states, District of Columbia, and Puerto Rico.

Bankruptcy—same as civil actions, plus Guam and Virgin Islands.

Criminal cases—same as civil actions, plus Canal Zone and Virgin Is-
lands (but not Guam).

This irregular pattern need not, however, be accepted. Originalty
the Advisory Committec on the Rules of Civil Procedure took the po-
sition that, although the phrase “district courts of the United States”
did not imclude territorial courts, provisions in the organic laws of
Puerto Rico and Hawaii would make the rules applicable to the dis-
trict courts thereof, though this would not be so as to Alaska, the
Virgin Islands, or the Canal Zone, whose organic acts contained no
corresponding pruvisions. At the suggestion of the Court, however,
the Advisory Committee struck from its notes a statement to the
above effect. 2 Moore's Federal Practice { 1.07 (2nd ed. 1967); 1
Barron and Holtzoff, Federal Practice and Procedare § 121 (Wright
ed. 1960). Congress thereafter by various cnactments provided that
the rules and future amendments thereto should apply to the distiiet
courts of Ilawaii, 53 Stat. 841 {1939), Puerto Rico, 74 Stat. 22 (1940),
Alaska, 63 Stat, 445 (1949), Guam, 64 Stat. 384-300 (1950, and the
Yirgin Islands, 68 Stat. 497, 507 (1354). The original enabling act for
rules of criminal procedure specificaily mentioned the distriet courts
of the Canal Zone and the Virgin 1slands. The Commonwealth of
Tuerto Rico was blanketed in by creating its court a “district court
of the United States" as previously deseribed. Although Guam is not
mentioned in cither the enabling act or in the expanded definition of
“district court of the United States,” the Supreme Court in 1950
amended Rule 54(a) to state that the Rules of Criminal Procedure
are applicable in Guam. The Court took this step following the cu-
actment of legislation by Congress in 1950 that rules theretofore or
thereafter promulgated by the Court in civil cases, admiralty, crimi-
nal cases and bankruptey should apply to the District Court of
Guam, 48 U.S €. § 1424(b), and two Ninth Cireuit decisions upholding
the applieability of the Rules of Criminal Procedure to Guam. Pugh
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v. United States, 212 F.2d 761 (9th Cir. 1954); Hatchett v. Guam, 212
¥.2d 767 (0th Cir. 1954); Orfleld, The Scope of the Federal Rules of
Oriminal Procedure, 88 U. of Det.L.J. 173, 187 (1860).

From this history, the reasonable conclusion is that Congressional
enactment of a provision that rules and future amendments shall ap-
ply in the courts of a territory or possession is the equivalent of
mention in an enabling act and that a rule on scope and applicability
may properly be drafted accordingly. Therefore the pattern set by
Rule 54 of the Federal Rules of Criminal Procedure is here followed.

The substitution of magistrates in lieu of commissioners is made in
pursuance of the Federal Magistrates Act, P.L. 90-578, approved Oc-
tober 17, 1968, 82 Stat. 1107.

Subdivislon (b) is a combination of the language of the enabling
acts, supra, with respect to the kinds of proceedings in which the
making of rules is authorized. It is subject to the qualifications ex-
pressed in the subdivisions which follow.

Subdivision (c), singling out the rulcs of privilege for speclal treat-
ment, 18 made necessary by the limited applicability of the remaining
rules.

Subdivision (d). The rule is not intended as an expression as to
when due procesa or other constitutional provisions may require an
evidentiary hearing. Paragraph (1) restates, for convenience, the pro-
visions of the second sentence of Rule 104(a), supra. See Advisory
Committee’s Note to that rule.

(2) While some states have statutory requirements that indictments
be based on “legal evidence,” and there is some case law to the effect
that the rules of evidence apply to grand jury proceedings, 1 Wig-
more § 4(5), the Supreme Court has not accepted this view. In Cos-
tello v. United States, 350 U.S. 350, 76 8.Ct. 406, 100 L.Ed. 397 (1965),
the Court refused to allow an indictment to be attacked, for either
constitutional or policy reasons, on the ground that only hearsay evi-
dence was presented.

“It would run counter to the whole history of the grand jury insti-
tution, in which laymen conduct their inquiries unfettered by techni-
cal rules. Neither justice nor the concept of a fair trial requires
such a change.” Id. at 364.

The rule as drafted does not deal with the evidence required to sup-
port an indietment.

(3) The rule exempts preliminary examinations in criminar cases.
Authority as to the applicability of the rules of evidence to prelimi-
nary examinations has been mengre and conflicting. Goldstein, The
State and the Accused: Balance of Advantage in Criminal >rocedure,

_ 89 Yale L.J. 1149, 1168, n. 53 (1969); Cormment, Preliminary Hearings
on Indictable Offenses in Thiladelphia, 108 U. ef Pa. T.Rev. 589,
592-593 (1958). Iearsay testimony is, however, customarily received
in such examinations. Thus in a Dyer Act case, for example, an af-
fidavit may vroperly bc used in a preliminary examination to prove
ownership of the stoten vehicle, thus saving the victim of the crime
the hardship of having to travel twice to a distant district for the
sole purpose of testifying as to ownership. It is believed that the ex-
tent of the applicability of the Rules of Iividence to preliminary cx-
aminations should be appropriately dealt with by the Federal Rules
of Criminal Procedure which regulate those proceedings.

Extradition and rendition proceedings are governed in detail by
statute. 18 U.<.C. 8§ 31»1-3193. They are esscntially administrative

152




PROPOSED RULES oF EVIDENOE Rule 1101

in character. Traditionally the rules of evidence have not applied. 1
Wigmore § 4(6). Extradition proceedings are excepted from the oper-
ation of the Rules of Criminal Procedure. Rule 34(b) (5) of Federal
Rules of Criminal Procedure.

The rules of evidence have not been regarded as applicable to sen-
tencing or probation proceedings, where great rellance is placed upon
the presentence investigation and report. Rule 82(¢0) of the Federal
Rules of Criminal Procedure requires a presentence investigation and
report In every case unless the court otherwise directs. In Williams
v. New York, 337 U.S. 241, 690 8.Ct. 1079, 93 L.Ed. 1837 (1649), in
which the judge o--rruled a jury recommendation of life lmorison-
ment and imposed a death sentence, the Court said that due process
does not require confrontation or cross-examination In sentencing or
passing on probation, and that the judge has broad dlscretion as to
the sources and types of information relied upon. Compare the rec-
ommendation that the substance of all derogatory information be dis-
closed to the defendant, in A.B.A. Project on Minilmum Standards for
Criminal Justice, Sentencing Alternatives and Procedures § 4.4, Ten-
tative Draft (19€7, Sobelolf, Chm.). Willlams was adhered to in
Specht v. Patterson, 386 U.8. 605, 87 8.Ct. 1209, 18 L.Fd.2d 826 (1987),
but not extended to a proceeding under the Colorado Sex Offenders
Act, which was sald to be a new charge leading in effect to punish-
ment, more like the recidivist statutes where opportunity must be
given ta be heard on the habjtual criminal issue.

Warrants for arrest, criminal summonses, and search warrants are
issued upon conplaint or affidavit showing probable cause. Ruies
4(a) and 41(c) of the Federal Rules ¢f Criminal Procedure. The na-
ture of the proceedings makes application of the formal rules of evi-
dence inappropriate and impracticable,

Criminal contemp:s are punishable summarily {f the judge certifies
that he saw or heard the contempt and that it was committed in the
presence of the court. Rule 42/a) of the Federal Rules of Criminal
Procedure, The circumstances which preclude application of the
rules of evidence in this situation are not present, however, {n other
cases of criminal contempt.

Proceedings with respect to release on bail or otherwise do not call
for application of the rules of evidence. The governing statute spe-
cifically provides:

“Information stated in, or offered in connection with, any order en-
tered pursuant to this section need not conform to the rules pertuin-
ing to the admissibility of evidence in a court of law.” 18 U.S.C.A. §
3146(1).

This provision is consistent with the type of inquiry contemplated In
A.B.A. Project on Minimum Standards for Criminal Justice, Stand-
ards Relating to Pretrial Release, § 4.5(b), (c), p. 18 (1068). The ref-
erences to the weight of the evidence against the accused, In Rule
48(s) (1), (¢; of the Federal Rules of Criminal Procedure and in 18
U.S.C.A. § 3148((b), as a factor to be considered, clearly do not have in
view evidence introduced at a hearing under the rules of evidence.

The rule does not exerapt habeas corpus proceedings. The Suprema
-Court held in Walker v. Johnston, 312 U.§. 275, 61 8.Ct. 574, 85 L.Ed.
830 (1941), that the practice of disposing of matters of fact on affida-
vit, which prevailed in some clrcuits, did not “satisfy the command
of the statute that the judge shall proceed ‘to determine the facts of
the case, by hearing the testimony and arguments.’” Thnis view ac-
cords with the emphasis In Townsend v. Sain, 372 U.8. 283, 83 8.Ct.

1563




Rule 1101 PROPOSED RULES OF EVIDENOCE

7465, 6 L.Ed.2d 770 (1968), upon trial-type proceedings, id. 811, 83 8.Ct.
745, with demeanor evidence as a significant factor, id. 822, 83 8.Ct.
745, in applications by state prisoners aggrieved by unconstitutional
detentions. Hence subdivision (e) applies the rules to habeas corpus
proceedings to the extent not inconsistent with the statute.

Subdivision (e). In a substantial number of special proceedings, ad
hoc evaluation has resulted in ithe promulgation of particularized evi-
dentiary provisions, by Act of Congress or by rule adopted by the Su-
preme Court. Well adapted to the particular proceedings, thcugh not
apt candidates for inclusion in a set of general rules, they are left
undisturbed. Otherwise, however, the rules of evidence are applica-
ble to the proceedings enumerated in the subdivision.

Rule 1102.
TITLE

These rules may be known and cited as the Federal Rules of’
Evidence.

NOTE ON EFFECTIVE DATE

It is anticipated that the Court In its order promnulgating the rules
would specify their effective date.




FEDERAL RULES OF OIVIL PROCEDURE Rule 32

AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE

Rule 30.
DEPOSITIONS UPON ORAL EXAMINATION

(¢) Examination and Cross-Examination; Record of Exami-
nation; Oath; Objections. Examination and cross-examination
of witnesses may proceed as permitted at the trial under the
provisions of Rule 43(b) the Federel Rules of Evidence. The
officer before whom the deposition is to be taken shall put the wit-
ness on oath and shall personally, or by someone acting under his
direction and in his presence, record the testimony of the witness.
The testimony shall be taken stenographically or recorded by any
other means ordered in accordance with subdivision (b) (4) of
this rule. If requested by one of the parties, the testimony shall
be transcribed. All objections made at the time of the examina-
tion to the qualifications of the officer taking the deposition, or
to the manner of taking it, or to the evidence presented, or 1o
the conduct of any party, and any other objection to the pro-
ceedings, shall be noted by the officer upon the deposition. Evi-
dence objected to shall be taken subject to the objections. In
lieu of participating in the oral examination, parties may serve
written questions in a sealed envelope on the party taking the
deposition and he shall transmit them to the officer, who shall
propound them to the witness and record the answers verbatim.

Advisory Committee's Note

Subdivision (¢). Existing Hule 43(b), which is to be abrogated,
deals with the use of leading questions, the calling, interrecation, fm-
peachment, and scope of cross-examination of adverse parties, offl-
cers, ete. 'These topics are dealt with in many places in the Rules of
Evidence. Moreover, many pertinent topics included in the Rules of
Evidence are not mentioned in Rule 43(b), e. g. privilege. A reference
to the Rules of Evideace generally is therefore made in subdivision
(c) of Rule 30.

Rule 32
USE OF DEPOSITIONS IN COURT PROCEEDINGS

{e) Effeet of Teking or Using Depesitions, A party does not
make a persen his ewn ywitness fer any purpese by taking his
depositiens The introduetion in evidence of the desposition or
ahRy part thercof for any purpeose other than that of eontradieting
or impeaching the deponent maxes the deponent the withess of
the perty introducing the depesition; but this shell net apply te
the use by an adverse party of a deposition under subdivisien
+a) t2) of this rule: At the trial or hearing any party may rebut
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any relevant evidenee eontained in a depesition whether intre-
dueed by him er by any other party:

Advisory Committee's Note

Subdlvislon (¢). The r~oncept of “making a person one's own wit-
ness” appears to have had significance principally In two respects:
impeachment and wailver of incompetency. Nelther retains any vital-
ity under the Rules of Evidence. The old prohibition against im-
peaching one's ow. witness is eliminated by Evidence Rule 607. The
lack of recognition in the Rules of Evidence of state rules of incom-
petency in the Dead Man's area renders it unnecessary to consider
aspects of walver arising from calling the incompetent party-witness.
Subdivision {(c) is deleted because it appears to be no longer neces-
sary in the light of the Rules of Evidence.

Rule 43
EVIDENGCE TAKING OF TESTIMONY

(a) Form and Admissibility: In all trials the testimony of
witnesses shall be taken orally in open court, unless otherwise
provided byfthese ruleg) Al evidence chall be admitted whieh
is admissible under the statutes of the United States; op under \ Vk—»‘ggéa—l“‘éa‘eiral Rules
the rules of evidence heretofere applied in the oo wmis of the |\ '’

United States on the hearing of suits in equity; or undes the © ©1 Evidence, or
sules of evidenee applied in the courts of sencral jusisdietion of | O tNET rules adopted
the stete in which the United States coust is held: In any ease, | ggu;ile Supreme

the stetute or rule whieh favers the reeeption of the evidenee : i -
governs and the evidenee shell be presented aceerding to the

most eonvenient method presoribad in any of the statutes op

riles to whieh referenee is herein made: The competerney of a

withess to testify shell be deterrnined in like menner:

+b) Seepe of Examinetion and Cress-Examinatien: A party
mey interrogate any unwilling op hostile witness by leading ques-
tions: A party may eell un adverse party oy an officer; directen;
er managing agent of a publie or private eororatior or of &
partnerchip or asseeiation whiech is an adverse party; ehd inter-
rogate hirn by ieading questions and econirediet and impeach him
in all respeets as i he had been called by the adverse party; and
the witness thus ealled mey be eontradictced and impeuched by
er on bekeolf of the edwverse party also and may be eressex-
amired by the adverse perty only upen the subjeet meatier of
#is examination in ehief,

‘o Reeord of Exeluded Evidence: In ah action iried by a
jurny; if an objeetion to a question propounded to a witness is
sustpined by the eourt; the examining attorney may make a
gbaﬁeeﬁépefw%&eheeﬂxeﬁ%egﬂweby%he&mww&e#ihe
witness: The eourt may reguire the offer o be made out of the
hearing of the juryw The eourt may add sueh ether or further
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ptatement as clearly shows the character of the evideneey the
form in which it was offered; the ebjection mede; and the rul-
ing thereon: In actions tried without a jury the same proeeduse
may‘aefeﬂewed;exeeptthatﬂaeee&r&upenrequestsheﬂt&ke
aadwq&n%&&aeﬁéyweka&wqaﬁemitek&ﬂyagp&wsduﬁthe
evidence is not edmissible on any ground or that the witness is
prdvilegeds

Advisory Committee's Note

Rulé 43, entitled Xvidence, has heretofore served as the basic rule
of evidence for civil cases in federal courts. Its very general provi-
glons are superseded by the detailed provislons of the new Rules of
Tvidence. The original title and many of the provisions of the rule
are, therefore, no longer appropriute.

Subdivislon (a). The provision for taking testimony in open conrf
is-not .duplicated In the Rules of Evidence and is retained. Those
dealing with admissibility of evidence and competency of witnesses,
however, are no linger needed or appropriate since those topics are
covered at large in the Pules of Evidence. They are accordingly de-

leted. _/

Subdivision (b). The subdivision Is no longer needed or appropriate
since the inatters with which it deals are treated in the Rules of Evi-
dence. The use of leading questions, both generally and in the inter-
rogation of an adverse party or witness identifled with him, 18 the
subject of Evidence Rule 811(c). Who may impeach 13 treated in Evi-
dence Rgle 607, an¢ scope of cross-examination is covered in Evl-
dence Rule 611(b). The subdivision is accordingly deleted.

subdivislon (c). Offers of proof 2nd making a record of excluded
evidence are treated in Evidence Rule 103. The subdivision is no
iopger needed or appropriate and is deleted.

Rule 44.1
DETERMINATION OF FOREIGN LAW

A party who intends to raise an issue concerring the law of
a foreign country shall give notice in his pleadings or other rea-
sonable written notice. The court, in determining foreign law,
may consider any relevant materiai or source, including testi-
mony, whether or not submitted by a party or admissible under
Rule 43 the Federal Rules of Evidence. The court’s determina-
tion shall be treated as 2 ruling on a question of law.

Advisory Committee’s Note

Sirce the purpose of the provision is to free the judge, in determin-
ing forelgn law, from any restrictions imposed by evidence rules, a
general reference to the Rules of Evidence s appropriate and is
made.
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AMENDMENTS TO THE FEDERAL RULES
OF CRIMINAL PROCEDURE

Rule 26
BEVIDENCE TAKING OF TESTIMONY

In all trials the testimony of witnesses shall be taken orally
in open court, unle i ed by an act of Congress
or by these ruleg) The admissibility of evidenee and the eempe-
&mwemdpﬂﬂk@eefwkmg%sﬁmﬂbegmmwm&em&wtwhm
an act of Congress or these rules otherwise provide; by the prif-
eipleeeﬁ%heeemmea}&was&eym&ybeimerpreeedbythe
coupts of the United States in the light of reason and sxuperienee:

Advisory Committee’'s Ncte

The first sentence is retained, with appropriate narrowing of the
title, since its subject is not covered in the Rules of Evidence. The
second sentence is deleted because the Rules of Evidence govern ad-
missibility of evidence, competency of witnesses, and privilege.

Rule 26.1
DETERMINATION OF FOREIGN LAW

A party who intends to raise an issue concerning the law of a
foreign country shall give reasonable written notice. The court,
in determining foreign law, may consider any relevant material
or source, including testimony, whether or not submitted by a
party or admissible under Rtk 26 the Federal Rules of Fuvidence.
The court’s determination shall be treated as a ruling on a ques-
tion of law.

Advisory Commliftee’s Note

Rince the purpose is to free the judge, in determining foreign law,
from restrictive evidentiary rules. the reference is made to the Rules
¢ Evidence generally.

Rule 28
EXPERT VWAINESSES AND INTERPRETERS

ta) Expert Witnesses: The eourt may order the defendant
er the povernment or bsth to show eause why expert witnesses
sheuld net be appeinted; epd may request the parties to submit
uper by the parties; and may appoint witnesses ef 9 ewn selee-
tien- An expert witness shall not be appointed by the eourt un-
less he consents to set A witness so eppointed shell be informed
of his duties by the eourt in writing; a eepy of which shell be
filed with the elerls or &t a conferenee in whieh the parties shalt
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mmm&mma%mmmu
ealled to testify by the court or by any perty: He shall be sub-
jeot to evoss-examination by each party: The eeurt may deter-
mine the reasonable ecompensation of such a wiiness end direet
Ha payment out of such funds as mey be provided by law Fhe
wﬁa-&emaﬁwﬁ%ﬁ%mm

£b) Interpreiersr The court may appoint an interpreter of
it own selection and may fix the reasonable compensation of

guch interpreter. Such compensation shall be paid out of funds
provided by law or by the government, as the court may direct.

Advisory Commities’'s Nots

Subdivislon (a). This subdivislon is stricken, sloce the subject of
court-appointed expert witnesses 18 covered in Evidence Rule 706 o
detail,

. Buhdiviston {(b). The provislons of subdivisles ) are retalned.
Although Evidence Rule 703 specities the quallfications of Interpret-
ers and the form of oath to be adminiatered to them, !t doea not cov-
er their appolntment or compensation,

1
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