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REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON THE RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

Your Committee on the Rules of Practice and Procedure met in Alexandria,

Virginia, orn July 12 and 13, 1990. All members of the Committee attended the

meeting except Judge Robert E. Keeton and Gael Mahony, who were unavoidably

absent. Also present were Judge Jon 0. Newman, Chairman, and Assistant Dean

Carol Ann Mooney, Reporter, of the Appellate Rules Advisory Committee; Judge. John F. Grady, Chairman, and Dean Paul D. Carrington, Reporter, of the Civil Rules

Advisory Committee; Judge Lloyd D. George, Chairman, and Professor Alan N.

Resnick, Reporter, of the Bankruptcy Rules Advisory Committee; and Judge

Wm. Terrell Hodges (attending on behalf of Judge Leland C Nielsen, Chairman), and

Professor David A. Schlueter, Reporter, of the Criminal Rules Advisory Committee.

The Reporter to your Committee, Dean Daniel R. Coquillette, and Mary P. Squiers,

Director of the Local Rules Project, attended the meeting. Also present were

J=nes E. MAacklin, Jr., Secretary to your Committee and Deputy Director of the

^ 'astrative Office; William B. Eldridge, Director, Research Division, Federal

Judicial Center, and David N. Adair, Jr, Patricia S. Channon, and Thomas C

Hnatowski of the Administrative Office.



I. Amendments to the Rules of Practice and Procedure

A. Federal Rules of Appellate Procedure

The Advisory Committee on the Federal Rules of Appellate Procedure has

submitted to your Committee amendments to Rules 4(a), 25(a), 28(a), (b), and (h),

30(b), and 34(d), as well as amendments to correct typographical errors in Rules 6,

10(c), 26(a), and 26.1. The proposed amendment to Rule 4(a) would provide a limited

opportunity for relief when a party does not receive timely notice of a judgment or

order from the clerk of court as required by Rule 77(d) of the Federal Rules of Civil

Procedure. The amendment would add new subdivision (6), which would allow the

district court to reopen the time for appeal for a limited period upon a finding that the

notice was not received from the clerk or a party within 21 days of its entry and that

no party would be prejudiced. A conforming amendment to Civil Rule 77(d) is being

submitted by the Advisory Committee on the Rules of Civil Procedure.

The Advisory Committee has also suggested that, if the proposed amendment to

Appellate Rule 4 is adopted, the Judicial Conference recommend that Congress amend

the fourth paragraph of 28 U.S.C. § 2107 to conform to amended Appellate Rule 4(a).

The Advisory Committee has also suggested that, whether or not Appellate Rule 4(a)

is amended, the Congress eliminate the inconsistency between the current version of

Rule 4 and the provision of 28 US.C. § 2107 that pertains to appeals in admiralty

cases. Section 2107 provides for a period of 90 days to file such an appeal, while Rule

4(a)(1) sets a 30-day time limit for filing civil appeals unless the United States is a

party, in which case the period is 60 days. Although there is case law indicating that

Rule 4(a)(1) supersedes section 2107, the conflict continues to be troublesome. Your
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Committee voted at its Summer 1989 meeting to request that the Judicial Conference

* make such recommendation to Congress.

The proposed amendment to Rule 25(a) is a reaction to a recommendation of

the Judicial Improvements Committee. That committee suggested that the advisory

committees consider amendments to the rules which would specifically permit local

rules that would allow filing by electronic means if use of such means were approved

by the Judicial Conference. The amendment incorporates the recommendation of the

Judicial Improvements Committee but adds that any local rules must be consistent with

any standards established by the Judicial Conference. Your Committee approved this

amendment although it had not been -ubmita.d for public comment since it is not

effective until and unless the Judicial Cont :rence first acts.

The proposed amendment to Rule 28(a) would require that appellate briefs

include specific jurisdictional statements. That amendment would require a conforming

amendment to Rule 28(b). The pro)posed amendment to Rule 28(h) would change the

designation of which party is the app'llant and appellee when cross appeals are filed.

Under the proposetd amendment, the party who first files a notice of appeal is treated

as the appellant since, in practice, that party normally is the principal appellant.

When notices of appeal are filed simultaneously, the plaintiff below is designated the

appellant. The proposed amendment to Rule 34(d) is a conforming amendment to that

of Rule 28(h).

The proposed amendment to Rule 30(b) would require a cross appellant to

serve the appellant with a statement of the issues to be raised in the cross appeal.
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The proposed amendments to Rules 6, 10(c), 26(a), and 26.1 would correct

typographical errors. These amendments would not be substantive, and your

Committee approved them without their circulation for comment.

Except as noted above, the above-referenced amendments to the Federal Rules

of Appellate Procedure have been circulated for public comment and minor changes

made in response thereto. Your Committee approves these proposed amendments,

which are set out in Appendix A. They are accompanied by Advisory Committee

Notes and a report explaining their purpose and intent.

Recommendation 1: That the Judicial Conference approve amendments to
Rules 4(a), 6, 10(c), 25, 26(a), 26.1, 28(a), (b), and (h), 30, and 34(d)
of the Federal Rules of Appellate Procedure and transmit them to the
Supreme Court for its consideration with the recommendation that they
be approved by the Court and transmitted to Congress pursuant to law.

Recommendation 2: That the Judicial Conference recommend that Congress
amend 28 U.S.C. § 2107 (1) to conform to the proposed amendment to Rule
4(a) of the Federal Rules of Appellate Procedure, and (2) to eliminate the
inconsistency between that section and the current version of Rule 4 of the
Federal Rules of Appellate Procedure.

B. Federal Rules of Civil Procedure

The Advisory Committee on the Federal Rules of Civil Procedure has submitted

to your Committee proposed new Civil Rule 4.1; proposed amendments to Civil Rules

4, 5, 12, 15, 16, 24, 26, 28, 30, 34, 35, 41, 44, 45, 47, 48, 50, 52, 53, 63, 71A,

72, and 77; proposed new Chapter headings VIII and 1X proposed amendments to the

AppendiK of Forms; and proposed amendments to Admiralty Rules C and E. Most of

these amendments were approved for publication by your Committee at its July 1989

meeting; some had been approved earlier.
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The amendments to Rule 4 would result in a reorganization of the provisions of

* Rule 4 to eliminate overlapping provisions, to remove certain disconnected provisions

to a new Rule 4.1, and to make the organization of this frequently amended rule more

rational and easily accessible to practitioners. A number of substantive changes were

made to accomplish the following: (1) authorize the use of any means of service

provided by the state in which a defendant is served, as well as by the forum state:

(2) permit nationwide exercise of personal jurisdiction in Federal question cases unless

Congress otherwise provides; (3) clarify and extend the cost-saving practice of securing

waivers of actual service of process; (4) call attention to the Hague Convention and

other pertinent treaties; (5) reduce the risk that a plaintiff may lose a meritorious claim

against the United States for failure to serve process properly on it; (6) allow the

United States to effect service more economically and further reduce the use of United

States marshals for service of process. Proposed new Civil Rule 4.1 would contain

provisions eliminated from the old Rule 4 to achieve greater textual clarity.

The proposed amendment to Rule 5(d) would require that a person making

service under the Rule certify the means of service. The proposed amendment to

Rule 5(e), like the proposed amendment to Appellate Rule 25(a), is a reaction to the

recommendation of the Judicial Improvements Committee that the rules permit local

rules that would allow filing by electronic means if use of such means were approved

by the Judicial Conference. The proposed amendment is consistent with the proposed

appellate rule that any local rules must be consistent with any standards established by

the Judicial Conference. Since it would not be effective until and unless the Judicial

Conference first acts, your Committee approved this amendment even though it has not
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been submitted for public comment. Finally, another proposed amendment to Rule

5(e) would foreclose the local practice in some districts of requiring the clerk to reject

for filing, instruments that do not conform to specified standards.

The proposed amendment to Rule 12 is necessary to conform with the proposed

amendments to Rule 4. It also provides additional time to answer for defendants who

waive service of process.

Rule 15 would be amended to prevent parties against whom claims are made

from taking unjust advantage of otherwise inconsequential pleading errors to sustain a

limitations defense. It would compel a different result in cases like Schiavone v.

Fortune, 106 S.Ct. 2379 (1986).

The proposed amendment to Rule 16(b) would establish that the time for the

scheduling order be within 60 days after the appearance of any defendant. The

proposed revision of Rule 16(d) is derivative from the proposals to be made with

respect to Rules 50 and 52. It would call attention to the appropriate uses of Rules

42, 50, 52, and 56 at the pretrial stage to reduce the scope of discovery or of triaL

The proposed amendment to Rule 24 would merely conform the rule to a controlling

statute requiring notice to a state Attorney General when the constitutionality of state

legislation is challenged.

Two amendments of Rule 26 are proposed. The first is to subdivision (a) and

would create a preference for internationally agreed methods of discovery when such

methods are available. The second revision would add a parvipmiph to subdivision (b)

to impose on parties asserting privileges a duty to disclose infarmation that would

enable adversaries to resist the claims of privilege. The proposed amendment to Rule
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28 is intended to conform the rule to the Hague Convention on the Taking of

S Evidence Abroad.

The proposal to amend Rule 30 would conform the rule to the revision of Rule

4 by postponing depositions in actions in which the defendant has waived service of

process. More extensive amendments to Rule 30 were temporarily withdrawn by the

Advisory Committee in light of the comments received.

The proposed amendment to Rule 34 would reflect the change effected by the

proposed revision to Rule 45; it provides for a subpoena to compel non-parties to

produce documents and things and to suomit to inspections on premises. The

proposed amendment to Rule 35 reflects changes in the rule made by Congress in 1988

permitting clinical psychologists to perform mental examinations conducted pursuant to

that rule. The proposed amendment would extend the scope of professions authorized

* to conduct such examinations by permitting examinations by suitably licensed or

certified examiners.

Rule 41 would be revised to delete the provision for its use as a method of

evaluating the sufficiency of the evidence presented at trial by a plaintiff. This

language would be replaced by a new provision found in Rule 52(c) that would be

more broadly useful. The proposed amendment to Rule 44 would take advantage of

the Hague Public Documents Convention. The rule would also be amended to delete

references to specific jurisdictions no longer subject to the sovereignty of the

United States.

The proposed amendment of Rule 45 would substantially re-write the rule. The

aims of revision are (1) to clarify and enlarge the protections afforded non-parties who
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are subject to subpoenas; (2) to facilitate access outside the deposition procedure to

documents and things in the possession of non-parties; (3) to facilitate service of 0
subpoenas at places distant from the district in which the action is pending; (4) to

enable the court to compel a witness found within its state to attend trial; and (5) to

clarify the text of the rule. The amendment would, inter alia. permit the issuance of

subpoenas by attorneys as officers of the court, including attorneys in distant districts.

The proposed amendment to Rule 47 would eliminate the institution of the

"alternate" juror. This, together with the amendment of Rule 48, would permit all

jurors who sit through the rose to participate in the verdict. In addition to providing

that all jurors who hear the evidence would be permitted to participate in the verdict,

Rule 48 would be revised to conform the rule to existing practice in requiring at

least six jurors. The proposed amendment would limit the number of jurors seated to

twelve.

The proposed amendments to Rule 50 would serve several purposes. One is to

enable the court to render judgment at any time during a jury trial when it becomes

clear a party is entitled to such judgment. A second is to abandon familiar terminology

that carries the burden of anachronisms suggested by the text of the present subdivision

50(a). A third is to articulate the standard for entry of judgment as a matter of law

with sufficient clarity that an uninstructed reader of the rule can gain some

understanding of its function. The standard is not changed from the present law. In

addition, Rule 52 would be amended to add subdivision (c) authorizing the court to

enter judgment at any time during a non-july trial when it becomes clear a party is

entitled to such judgment. Thbs provision is a companion to the proposed revision of
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Rule 50. The two proposals are also reflected in the Language that would bet added to

* Rule 16. Their shared purpose is to reduce the number of long trials. Judges using

these devices as intended may schedule the course of a trial in such manner as to

reach first any dispositive issues on which either party may fail to carry a burden of

production or proof.

The proposed amendment to Rule 53 would impose on special masters the duty

to distribute their reports to the parties. This would reduce dependence on the office

of the clerks to perform this service.

Substantial proposed amendments to Rule 56 were temporarily withdrawn by the

Advisory Committee in light of the comments received.

The proposed amendment to Rule 63 would facilitate the wLse of a substitute

judge in the event the trial judge is unable to prcv.eed. A substitute judge at a bench

* trial would be required to recall material witnesses who are available to testify again if

such recall would not be an undue burden.

The proposed amendment to Rule 71A would conform that rule to the revised

Rule 4. The revision to Rule 71A was not circulated for public comment, but since the

amendment is technical, your Committee approved the change without publication.

Rule 72 would be amended to eliminate discrepancy in the present rule in measuring

the time for objection to a magistrate's action. The proposed revision of Rule 77

would conform that rule to the proposed revision of Appellate Rule 4, which will

enable the district courts to deal with the increasingly frequent probler- of parties

reoziving no notice of judgments from which appeals might be taken.
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The proposed amendments to chapter headings VIII and IX are designed to

clarify the organization of the rules. The proposed revisions to the Appendix of Forms

would delete Form 18A and replace it with new Forms 1A and 1B to accommodate

the waiver of service provisions of amended Rule 4.

Finally, proposed amendment to Admiralty Rules C and E would conform those

rules to Rule 4, as amended, by reducing the required use of United States marshals.

Except as noted above, the above-referenced new rule, amendments, chapter

headings, and revisions to the forms were approved for public comment by your

Committee and were published in October 1989. Hearings were held in Chicago and

San Francisco. Minor changes were madc in response to the comments received.

Your Committee approves the proposed rule and amendments.

The above-proposed rule and amendments to the Federal Rules of Civil

Procedure, the proposed amended chapter headings and amendments to the Appendix

of Forms of the Federal Rules of Civil Procedure and the proposed amendments to the

Supplemental Rules for Certain Admiralty and Maritime Claims are set out in

Appendix B and are accompanied by Advisory Committee Notes and a report

explaining their purpose and intent.

Recommendation 3: That the Judicial Conference approve new Rule 4.1
and amendments to Rules 4, 5, 12, 15, 16, 24, 26, 28, 30, 34, 35, 41, 44,
45, 47, 48, 50, 52, 53, 63, 71A, 72 and 77 of the Federal Rules of Civil
Procedure; new cbaptnr headings VM and IX and amendments to the
Appendix of Forms to the Federal Rules of Civil Procedure; and
amendments to Rules C and E of the Supplemental Rules for Certain
Admiralty and Maritime Claims and transmit them to the Supreme Court
for its consideration with a recommendation that they be approved by the
Court and transmitted to Congress pursuant to law.
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C. Federal Rules of Bankruptcy Procedure

The Advisory Committee on the Federal Rules of Bankruptcy Procedure has

submitted to your Committee substantial amendments to the Rules of Bankruptcy

Procedure, most of which were necessary to effect the provisions of the Bankruptcy

Judges, United States Trustees, and Family Farmer Bankruptcy Act of 1986 (Pub. L

No. 99-554, October 24, 1986). The United States trustee system created by that Act is

designed to remove from bankruptcy judges the administrative and supervisory tasks of

bankruptcy and place them in the Executive Branch. The original pilot program of

United States trustees was begun in 1979, and current Part X of the Bankruptcy Rules

was promulgated to facilitate that program. Now that the 1986 legislation makes that

program a nation-wide system (with the exception of districts in Alabama and North

Carolina), the provisions of Part X must be integrated into the body of the Bankruptcy

Rules. The rules also had to be amended to take into account the right of the United

States trustee to be heard. The 1986 legislation also created new Chapter 12, dealing

with bankruptcies of family farms, and changes were required in reaction to this new

proceeding. Changes were also necessitated by the Retiree Benefits Bankruptcy

Protection Act of 1988 (Pub. L No. 100-334, June 16, 1988), and otLers were made in

reaction to suggestions from members of and the reporter to the Advisory Committee

and from members of the bench and bar to improve the operation of the Bankruptcy

Rules. Your Committee suggests that the Supreme Court not delay the effective date

of the amended bankruptcy rules to coincide with the effective dates of the

umendments to the Rules of Appellate oud Civil Procedure. Pursuant to the provisions

of 28 US.C § 2075, amendments to thZ bankruptcy rules are effective ninety days after

11



being reported to Congress by the Supreme Court. Your Committee agreed with the

Advisory Committee that the amendments to the bankruptcy rules should be effective

as soon as possible.

To conform with the proposed changes to the Bankruptcy Rules, nnd -

accommodate the development of automation in the bankruptcy courts, a number of

amendments to the Official Bankruptcy Forms are also proposed for approval by the

Judicial Conference pursuant to Rule 9009 of the Federal Rules of Bankruptcy

Procedure. Your Committee recommends that the Judicial Conference approve these

amended Official Forms to it_ effective on the effective date of the amended

bankruptcy rules.

The proposed amendments specifically refer to current Rule 4 of the Federal

Rules of Civil Procedure. The Advisory Committee will consider the impact of the

changes to Civil Rule 4 on Bankruptcy Rules 1010, 7004 and 9014 at its next meeting. 0
The proposed amendments were approved by your Committee for public

comment and were published in August 1989. Public hearings were held in

Washington, D.C, San Francisco and Dallas. Minor changes were made in response to

the ccmments received.

The above-referenced amendments to tio, Ffderal Rules of Bankruptcy

Procedure are set out in Appendix C and are accomparied by Advisory Committee

Notes and a report explaining their purpose and intent.

Recommeudalionl 4: That the Judicial Conference appr;,ve the amended
Federal Rules of Bankruptcy Procedure and transmit them to the
Supreme Court for its consideration with a recommendation that they be
approved and transmitted to Congress pursuant to law.
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Recommendation 5: That the Judicial Conference approve the amended
Official Forms to take effect on the effective date of the amended
Federal Rules of Bankruptcy Procedure.

H. Amendment to the Procedures of the Committees on Rules of a'act n
Procedure

The Secret.-y to your Committee has requested that the- . e7 AE t-e

Conduct of Business by the Committees on Rules of Practice and , .-

amended at paragraphs 6(b) and 9(b) to change from five years to iw & v

period during which the records of the Advisory Committees and the Standing

Committee, respectively, must be maintained at the Administrative Office. The current

provision is causing significant storage problems and there is little call for the older

records. After two years, the records will be sent to a Government Record Center,

from which they may be retrieved with advance notice. Your Committee, accordingly,

recommends the the Judicial Conference approve this amendment to the Procedures.

Remommendation 6: That the Judicial Conference approve amendments
to paragraphs 6(b) and 9(b) of the Procedures for the Conduct of
Business by the Judicial Conference Committees on Rules of Practice and
Procedure to require retention of the records of the Committees at the
Administrative Office for two years instead of the current five years,
before forwarding them to a Government Records Center.

m. Publication of Proposed Amendment to the Federal Rules of C

The Advisory Committee on the Federal Rules of Criminal Procedure asb

submitted to your Committee a propos ai to amend Criminal Rule 35 by adding a new

subdivision 35(c), which would Sinn tr trial court to correct a technical error in the

sentence within 7 da ; of the imposition of sentence. The Sentencing Reform Act of

1984 (Pub. L No. 98-473, October 12, 1984) repealed the provision of Rule 35(a) that
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had permitted the court to correct an illegal sentence. The Federal Courts Study

Committee recommended that the Advisory Committee consider amendments to Rule

35 that would permit the court to correct a sentence and that would permit the

defendant to present within 120 days, new information that might affect the sentence.

The Advisory Committee considered the suggestion of the Study Committee, but

decided that a more modest amendment was appropriate to avoid unnecessary litigation

and any conflict with the jurisdiction of the courts of appeals.

The Advisory Committee also reported that it had outstanding for public

comment proposed amendments to Criminal Rule 16(a)(1)(A), dealing with disclosure

of statements; Rule 24(b), equalizing the number of peremptory challenges available to

the government and the defendant; Rule 35(a), extending the time within which the

government may move for a reduction in sentence; and Federal Rule of Evidence

404(b), providing for advance notice of evidene? of other e'-rnes. The public

comment period for these proposed amendments ends t.' 21 1, 1990. Upon request

of the Advisory Committee, your C'mmittee )pprovrd a shortened public comment

period ending Octob '< 31, 1990, Mor{ ac pr,.ipopd amendment to Rule 35. This would

permit consolidation rf this amendment with the outstanding proposed amendment to

Rule 35(a).

IV. Local Rules Project - Loal Admiy Rules

The Local Rules Pmject, -uthorizr w the Judicial Conference, submitted to

your Commure materials on ICol rules d ,'rt -5-;h admiraLty practice, including a

propoed univ, - a numbering k t tn and rzport on local rules dealing with admiralty

practice. Tae uniform numbering system, like the uniform numbering system for local
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rules of civil procedure, is based on the national rules, in this case, the Supplemental

Rules for Certain Admiralty and Maritime Claims. The report consists of a discussion

and analysis of the various local admiralty rules and identifies potential conflicts

between local rules and national rules and statutes, local rules that unnecessarily repeat

national rules and statutes, local rules that deal with topics that might appropriately be

subject to national rulemaking, local rules that should remain subject to local variation

and local rules dealing with topics that should be uniformly treated among the various

districts but are inappropriate subjects for the Supplemental Rules. These topics are

included in proposed Model Local Rules. Finally, the report contains a list of local

admiralty rules with a reference to the location in the report where rules on that topic

are discussed. Your Committee authorized the project to distribute the local admiralty

rule uniform rules and report to all district courts after suggested amendments to the

* report were made.

Respectfully submitted,

Joseph F. Weis, Jr, Chairman
George C Pratt
Charles E. Wiggins
Sarah Evans Barker
Will'Aim 0. Bertelsman
Robert E Keeton,
Sam C Pointer, Jr.
Edwin J. Peterson
W. Reece Bader
Thomas E. Baker
Gael Mahony
Charles Alan Wright
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON. D.C. 20544

JOSEPH F WEIS. JR CHAIRMEN Of ADVISORY COMMITTEES
CH^AIRMA JON 0 NEWMAN

APPELLAtE *ULES

JOHN F GRADY

CIVIL RULES
JAMES E MACKLIN JR

69CRETAR, ~~~~~~~~~~~~~~LELAND C NIELSEN
CRIMINAL RULES

LLOYD D GEORGE
GANKRUPTCY RULES

TO: Honorable Joseph F. Weis, Jr. Chair
Standing Committee on Rules of Practice and Procedure

FROM: Honorable Jon 0. Newman, Chair
Advisory Committee on Appellate Rules

SUBJECT: Responses to publication in September 1989 of the
preliminary draft of proposed amendments to the Federal
Rules of Appellate Procedure, and request: to correct
typographical errors in two other rules,

DATE: June 15, 1990

The Advisory Committee on Appellate Rules asks that the
W Standing Committee delay action on the proposed amendment to Fed.

R. App. P. 4(a), allowing time for the Advisory Committee to
reconsider the amendment in light of the comments received from
the public, some of which expressed strong opposition to the
proposal. The Advisory Committee requests that the Standing
Committee approve the amendments to Fed. R. App. P. 28(a), (b),
and (h), 30(b), and 34(d) and forward those rules to the Judicial
Conference. In addition, the Advisory Committee requests that
the Standing Committee approve corrections to typographical
errors in the caption to Fed. R. App. P. 10(c) and in the text of
Rule 26.1 and forward those corrections to the Judicial
Conference without prior publication and comment.

With regard to Rules 28(a), (b), and-(h), 30(b), and 34(d),
the Advisory Committee considered all communications received
from interested individuals and groups who responded to the
Committee's request for comment. Correction of typographical
errors, changes in punctuation, and changes in language for
clarification have been made.

The changes made by the Advisory Committee subsequent to the
original publication of the rules in September 1989 are:



Rule 28(a)(2) A statement of subject matter and appellate
jurisdiction.

The typographical error on line 6 has been corrected so that
the parenthetical reads as follows: "(ii)". On line 11 "(a)" has
been inserted before the word shall, and on line 13 the word "it"
(when published, "it" was incorrectly typed as "if") has been
deleted and "(b)" has been inserted in its place before the
word shall. Line 13 now reads as follows: "with respect to all
parties or, if not, (b) shall include information".

Rule 28(b) Brief of the appellee.

On line 32, a dash has been inserted between the parenthesis
following the number one and the parenthesis preceding the number
5, so that an appellant is required to comply with subdivisions
(a)(1)-(5). A comma has been inserted on line 32 following the
word jurisdiction. The comma should be underlined, indicating
that it is being added to the original text of Fed. R. App. P.
28(b).

Rule 28(h) Briefs in cases involving cross appeals.

On line 38 the word "simultaneously" has been replaced with
the following phrase: "on the same day". The first sentence now
reads, "If a cross appeal is filed, the party who first files a
notice of appeal, or in the event that the notices are filed on
the same day, the plaintiff in the proceeding below, shall be
deemed the appellant for purposes of this rule and Rules 30 and
31, unless the parties otherwise agree or the court otherwise
orders." In keeping with that change the fifth sentence of the
advisory committee note has been changed to say: "If notices of
appeal are filed on the same day, the rule follows the old
approach of treating the plaintiff below as the appellant."

Rule 30 (b) Determination of contents of appendix; cost of
producing.

On line 13 the hyphen has been deleted between the words
cross and appeal; this is consistent with treatment elsewhere in
the rules. Although not really a change, there is a
typographical error in the rule as printed for publication. on
line 22 the last word on the line should be "issues".

Rule 34(d) Cross and separate appeals.

On line 5 the word 'simultaneously" should be changed to "on
the same day". This change conforms to the change made in Rule
28(h).

ORe als

In addition to the rules that have already been published
for comment, the Advisory Committee on Appellate Rules submits
three amended rules for approval of the Standing Committee.
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The first amendment adds a sentence dealing with electronic
filing to Fed. R. App. P. 25(a). The proposal generally follows
the language proposed by the Judicial Improvements Committee.
The new sentence permits, but does not require, courts of appeals
to adopt local rules that allow filing of papers by electronic
means. However, courts of appeals cannot adopt such local rules
until the Judicial Conference of the United States authorizes the
use of facsimile or other electronic technology in the courts.
The language of the proposal differs slightly from that proposed
by the Judicial Improvements Committee. The Judicial
Improvements Committee suggested that local rules allowing
electronic filing could be adopted "provided such means are
authorized by regulations promulgated by the Judicial Conference

The Advisory Committee believes i) that the Judicial
Conference may wish to establish standards for electronic filing
that may be broader than "authorization"; ii) "promulgating
regulations" is a term of art that may entail more procedural
formalities than are necessary to establish the sort of standards
needed here. Therefore, the proposal substitutes the following
language for that quoted above: "provided such means are
authorized by and are consistent with standards established by
the Judicial Conference of the United States."

The other two amendments involve only correction of
typographical errors; therefore, the Advisory Committee believes
that the changes may be submitted to the Judicial Conference
without prior publication.

One amendment changes the second word-in the caption of Fed.
R. App. P. 10(c) from "on" to "of". The caption should read:S "Statement of the evidence or proceedings. ..

The other amendment deletes the word "body" from the first
sentence of the text of Fed. R. App. P. 26.1. The sentence
should begin, "Any non-governmental corporate party . . ." not
"Any non-governmental corporate body party . .

3



PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF APPELLATE PROCEDURE*

Rule 4. Appeal as of right--When taken

1 (a) Appeals in civil cases.

2

3 (6) The district court. if it finds (a) that

4 a partv entitled to notice of the entry of a

5 judament or order did not receive such notice from

6 the clerk or any party within 21 days of its entry

7 and (b) that no party would be Rrejudiced. may.

8 upon motion filed within 180 days of entry of the

9 ludament or order or within 7 days of receipt of

10 such notice, whichever is earlier. reopen the time

11 for appeal for a period of 14 days from the date of

12 entry of the order reopening the time for aDpeal.

13 (-6- (7) A judgment or order is entered within

14 the meaning of this Rule 4(a) when it is entered in

15 compliance with Rules 58 and 79(a) of the Federal

16 Rules of Civil Procedure.

*New matter is underlined; matter to be omitted is
lined through.
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COMMITTEE NOTE

The amendment provides a limited opportunity for
relief in circumstances where the notice of entry of a
judgment or order, required to be mailed by the clerk of
the district court pursuant to Rule 77(d) of the Federal
Rules of Civil Procedure, is either not received by a
party or is received so late as to impair the opportunity
to file a timely notice of appeal. The amendment adds
a new subdivision (6) allowing a district court to reopen
for a brief period the time for appeal upon a finding
that notice of entry of a judgment or order was not
received from the clerk or a party within 21 days of its
entry and that no party would be prejudiced. By
"prejudice" the Committee means some adverse consequence
other than the cost of having to oppose the appeal and
encounter the risk of reversal, consequences that are
present in every appeal. Prejudice might arise, for
example, if the appellee had taken some action in
reliance on the expiration of the normal time period for
filing a notice of appeal.

Reopening may be ordered only upon a motion filed
within 180 days of the entry of a judgment or order or
within 7 days of receipt of notice of such entry,
whichever is earlier. This provision establishes an
outer time limit of 180 days for a party who fails to
receive timely notice of entry of a judgment to seek
additional time to appeal and enables any winning party
to shorten the 180-day period by sending (and
establishing proof of receipt of) its own notice of entry
of a judgment, as authorized by Fed. R. Civ. P. 77(d).
Winning parties are encouraged to send their own notice
in order to lessen the chance that a judge will accept
a claim of non-receipt in the face of evidence that
notices were sent by both the clerk and the winning
party. Receipt of a winning party's notice will shorten
only the time for reopening the time for appeal under
this subdivision, leaving the normal time periods for
appeal unaffected.

If the motion is granted, the district court may
reopen the time for filing a notice of appeal only for
a period of 14 days from the date of entry of the order
reopening the time for appeal.
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Transmittal Note: Upon transmittal of this rule to
Congress, the Advisory Committee recommends that the
attention of Congress be called to the fact that language
in the fourth paragraph of 28 U.S.C. S 2107 might
appropriately be revised in light of this proposed rule.

Rule 6. Appeals in bankruptcy cases from final
judgemenee Judgments and orders of district
courts or of bankruptcy appellate panels

Rule 10. The record on appeal

1 (c) Statement en of the evidence or

2 proceedings when no report was made or when the

3 transcript is unavailable.--If no report of the

4 evidence or proceedings at a hearing or trial was

5 made, or if a transcript is unavailable, the

6 appellant may prepare a statement of the evidence

7 or proceedings from the beat available means,

8 including the appellant's recollection. The

9 statement shall be served on the appellee, who may

10 serve objections or proposed amendments thereto

11 within 10 days after service. Thereupon the

12 statement and any objections or proposed amendments

13 shall, be submittted to the district court for
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14 settlement and approval and as settled and approved

15 shall be included by the clerk of the district

16 court in the record on appeal.

Rule 25. Filing and service

1 b (a) Filing.--Papers required or permitted to

2 \ filed in a court of appeals shall be filed with

3 the clerk. Filing may be accomplished by mail

4 addressed to the clerk, but filing shall not be

5 timely unless the papers are received by the clerk

6 within the time fixed for filing, except that

7 briefs and appendices shall be deemed filed on the

8 1day of mailing if the most expeditious form of

9 delivery by mail, excepting special delivery, is

10 atilized. If a motion requests relief which may be

11 granted by a single judge, the judge may permit the

12 Iotion to be filed with the judge, in which event

13 he judge shall note thereon-the date of filing and

14 hall thereafter transmit it to the clerk. & court

15 f agpeals may. by local rule. permit papers to be

Y6 liled by facsimile or other electronic means.

17 ] grvidd such means are authorized by and

18 Consistent with standards established by the

19 udicial Conference of
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COMMITTEE NOTE

Subdivision (a). The amendment permits, but does
not require, courts of appeals to adopt local rules that
allow filing of papers by electronic means. However,
courts of appeals cannot adopt such local rules until the
Judicial Conference of the United States authorizes
filing by facsimile or other electronic means.

Rule 26. Computation and extension of time

1 (a) Computation of time{,--In computing any

2 period of time prescribed or allowed by these

3 rules, by an order of court, or by any applicable

4 statute, the day of the act, event, or default from

5 which the designated period of time begins to run

6 shall not be included. The last day of the period

7 so computed shall be included, unless it is a

8 Saturday, a Sunday, or a legal holiday, or, when

9 the act to be done is the filing of a paper in

10 court, a day on which weather or other conditions

11 have made the office of the clerk of the court

12 inaccessible, in which event the period runs until

13 the end of the next day which is not one of the

14 aforementioned days. When the period of the time

15 prescribed or allowed is less than 7 drys,

16 intermediate Saturdays, Sundays, and legal holidays

17 shall be excluded in the computation. As used in
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18 this rule "legal holiday" includes New Year's Day,

19 Birthday of Martin Luthes Ki;i-g, Jr., Washington's

20 Birthday, Memorial Day, Independence Day, Labor

21 Day, Columbus Day, Veterans Day, Thanksgiving Day,

22 Christmas Day, and any other day appointed as a

23 holiday by the President or the Congress of the

24 United States. It shall also include a day

25 appointed as a holiday by the state wherein the

26 district court which rendered the judgment or order

27 which is or may be appealed from .is situated, or by
28 the state wherein the principal office of the clerk

29 of the court of appeals in which the appeal is

30 pending is located.

Rule 26.1. Corporate disclosure statement

1 Any non-governmental corporate body party to

2 a civil or bankruptcy case or agency review

3 proceeding and any non-governmental corporate

4 defendant izu a criminal case shall file a statement

5 identifying all parent companies, subsidiaries

6 (except wholly-owned subsidiaries), and affiliates

7 that have issued shares to -the public. The

8 statement shall be filed with a party's principal

9 brief or upon filing a motion, response, petition
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10 or answer in the court of appeals, whichever first

11 occurs, unless a local rule requires earlier

12 filing. The statement shall be included in front

13 of the table of contents in a party's principal

14 brief even if the statement was previously filed.

Rule 28. Briefs

1 (a) Brief of the appellant.

2

3 (2) A statement of subject matter and

4 appellate jurisdiction. The statement shall

5 include: (i) a statement of the basis for subject

6 matter jurisdiction in the district court or

7 agency. with citation to applicable statutory

8 Drovisions and with reference to the relevant facts

9 to establish such jurisdiction: (ii) a statement of

10 the basis for jurisdiction in the court of appeals,

11 with citation to applicable statutory provisions

12 and with reference to the relevant facts to

13 establish such jurisdiction: the st.atement shall

14 include relevant filing dates estblishing the

15 timeliness of the appeal or petition for review and

16 (a) shall state that the aDpeal is from a final

17 order or a final ludgment that disposes of all
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18 claims with respect to all parties or, if not. (b,

19 shall include information establishing that the

20 court of appeals has jurisdiction on some other

21 basis.

22 -(-2-- 3 A statement of the issues

23 presented for review.

24 --3-)- ) A statement of the case. The

25 statement shall first indicate briefly the nature

26 of the case, the course of proceedings, and its

27 disposition in the court below. There shall follow

28 a statement of the facts relevant to the issues

29 presented for review, with appropriate references

30 to the record (see subdivision (e)).

31 (4) 1j5U An argument. The argument may

32 be preceded by a summary. Thev argument shall

33 contain the contentions of the appellant with

34 respect to the issues presented, and the reasons

35 therefor, with citations to the authorities,

36 statutes and parts of the record relied on.

37 +(- L A short conclusion stating the

38 precise relief sought.

39 (b) Brief of the aiDellee.--The brief of the

40 appellee shall conform to the requirements of

41 subdivisions (a)(1)-+4- L5), except that a
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42 statement of Jurisdiction. of the issues, or of the

43 case need not be made unless the appellee is

44 dissatisfied with the statement of the appellant.

45

46 (h) Briefs in cases involving cross appeals.-

47 -If a cross appeal is filed, the plaintiff in the

48 eourt-belew t vepartv who first files a notice of

49 anpeal, or in tne event that the notices are filed

50 on the same day. the plaintiff in the proceeding

51 below, shall be deemed the appellant for the

52 purposes of this rule and Rules 30 and 31, unless

53 the parties otherwise agree or the court otherwise

54 orders. The brief of the appellee shall eentain

55 the issues and a euHt-;olvod inhias conform to

56 the remuirements of subdivision (a)(1)-(6) of this

57 rule with respect to the appellee's cross appeal as

58 well as the answer respond to the brief of the

59 appellant except that a statement of tne case need

60 not be made unless the aRRellee is dissatisfied

61 with the statement of the appellant.

COMMITTEE NOTE

Subdivision (a). The amendment adds a new
subparagraph (2) that requires an appellant to include
a specific jurisdictional statement in the appellant's
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brief to aid the court of appeals in determining whether
it has both federal subject matter and appellate
jurisdiction.

Subdivision (b). The amendment requires the appellee
to include a jurisdictional statement in the appellee's
brief except that the appellee need not include the
statement if the appellee is satisfied with the
appellant' s jurisdictional statement.

Subdivision (h). The amendment provides that when
more than one party appeals from a judgment or order,
the party filing the first appeal is normally treated as
the appellant for purposes of this rule and Rules 30 and
31. The party who first files an appeal usually is the
principal appellant and should be treated as such.
Parties who file a notice of appeal after the first
notice often bring protective appeals and they should be
treated as cross appellants. Local rules in the Fourth
and Federal Circuits now take that approach. If notices
of appeal are filed on the same day, the rule follows the
old approach of treating the plaintiff below as the
appellant. For purposes of this rule, in criminal cases
"the plaintiff" means the United States. In those
instances where the designations provided by the rule are
inappropriate, they may be altered by agreement of the
parties or by an order of the court.

Rule 30. Appendix to the briefs

1 (b) Determination of contents of appendix;

2 cost of producing.--The parties are encouraged to

3 agree as to the contents of the appendix. In the

4 absence of agreement, the appellant shall, not

5 later than 10 days after the date on which the

6 record is filed, serve on the appellee a

7 designation of the parts of the record which the
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8 appellant intends to include in the appendix and a

9 statement of the issues which the appellant intends

10 to present for review. If the appellee deems it

11 necessary to direct the particular attention of the

12 court to parts of the record not designated by the

13 appellant, the appellee shall, within 10 days after

14 receipt of the designation, serve upon the

15 appellant a designation of those parts. The

16 appellant shall include in the appendix the parts

17 thus designated with respect to the appeal and any

18 cross aDDeal. In designating parts of the record

19 for inclusion in the appendix, the parties shall

20 have regard for the fact that the entire record is

21 always available to the court for reference and

22 examination and shall not engage in unnecessary

23 designation. Thet provisions of this paragranh

24 shall apply to *..ross appellants and cross

25 apDellees.

26 Unless the parties otherwise agree, the cost of

27 producing the appendix shall initially be paid by

28 the appellant, but if the appellant considers that

29 parts of the record designated by the appellee for

30 inclusion are unnecessary for the determination of

31 the issues presented the appellant may so advise
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32 the appellee and the appellee shall advance the

33 cost of including such parts. The cost of

34 producing the appendix shall be taxed as costs in

35 the case, but if either party shall cause matters

36 to be included in the appendix unnecessarily the

37 court may impose the cost of producing such parts

38 on the party. Each circuit shall provide by local

39 rule for the imposition of sanctions against

40 attorneys who unreasonably and vexatiously increase

41 the costs of litigation through the inclusion of

42 unnecessary material in the appendix.

COMMITTEE NOTE

Subdivision (b). The amendment requires a cross
appellant to serve the appellant with a statement of the
issues that the cross appellant intends to pursue on
appeal. No later than ten days after the record is
filed, the appellant and cross appellant must serve each
other with a statement of the issues each intends to
present for review and with a designation of the parts
of the record that each wants included in the appendix.
Within the next ten days, both the appellee and the cross
appellee may designate additional materials for inclusion
in the appendix. The appellant must then include in the
appendix the parts thus designated for both the appeal
and any cross appeals. The Committee expects that
simultaneous compliance with this subdivision by an
appellant and a cross appellant will be feasible in most
cases. If a cross appellant cannot fairly be expected
to comply until receipt of the appellant's statement of
issues, relief may be sought by motion in the court of
appeals.
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Rule 34. Oral argument

1 (d) Cross and separate appeals.--A cross or

2 separate appeal shall be argued with the initial

3 appeal at a single argument, unless the court

4 otherwise directs. If a case involves a cross

5 appeal, the plaintiff in the aetion below the party

6 who first files a notice of appeal. or in the event

7 that the notices are filed on the same day the

8 vlaintiff in the Droceeding below, shall be

9 deemed the appellant for the purpose of this rule

10 unless the parties otherwise agree or the court

11 otherwise directs. If separate appellants support

12 the same argument, care shall be taken to avoid

13 duplication of argument.

Committee Note

Subdivision (d). The amendment of subdivision (d)
conforms this rule with the amendment of Rule 28(h).
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I have the honor to report the recommendation of the Civil Rules Committee
that the Supreme Court of the United States be advised to promulgate a substantial
package of amendments to the Federal Rules of Civil Procedure.

These recommendations are based upon many extensive comments by the bench
and bar on the package of proposals published for comment in October, 1989. Minor
revisions have been made to many of the proposed amendments then published, and
three of the proposals, the amendments to Rules 30, 38 and 56, have been temporarily
withdrawn pending republication of more substantial revisions.

It is the hope of the Civil Rules Committee that so much of this package as your
committee may approve will be transmitted to the Judicial Conference of the United
States for consideration at its fall meeting, and that the rules might be promulgated with
an effective date in 1991.

RULE 4.

This rule would be almost entirely re-written, to serve the following aims:

First, the revise rule authorizes the use of any means of service provided not
only by the law of the forum state, but also of the state in which a defendant is served.

Second, the revised rule clarifies and extends the cost-saving practice of
securinc the assent of the defendant to dispense with actual service of the summons and
complaint. This practice was introduced to the rule in 1983 by an act of Congress
authorizing service-by-mail,' a procedure that effects economic service with
cooperation of the defendant. Defendants magnifying costs of service by requiring
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expensive service not necessary to achieve full notice of an action brought against them
are required to bear the wasteful costs. This provision is made available in actions
against defendants who cannot be served in the districts in which the actions are
brought.

Third, the revision reduces the hazard of commencing an action against the
United States or its officers, agencies, and corporations. A party failing to effect
service on all the offices of the United States as required by the rule is assured adequate
time to cure defects of service.

Fourth, the revision calls attention to the important effect of the Hague
Convention and other treaties bearing on service of documents abroad and favors the
use of internationally agreed means of service. In some respects, such treaties have
facilitated service in foreign countries but are not fully known to the bar.

Fifth, the revision enables the United States to effect service more economically
and further reduces the use of United States marshals in the performance of routine
duties of service.

Finally, the revised rule extends the reach of federal courts to impose
jurisdiction over the person of all defendants against whom federal law claims are made
who can be constitutionally subject to the jurisdiction of the courts of the United States.
The present territorial limits on the effectiveness of service to subject a defendant to the
jurisdiction of the court over the defendant's person are retained for all actions in which
there is a state in which personal jurisdiction can be asserted consistently with state law
ard the Fourteenth Amendment. But a new provision makes those limits inapplicable
to cases in which there is no state in which the defendant can be sued.

0
The revised rule is reorganized to make its provisions more accessible to those

not familiar with all of them. Additional subdivisions in this rule allow for more
captions; several overlaps among subdivisions are eliminated; and several disconnected
provisions are removed, to be relocated in a new Rule 4.1.

RULE 4.1.

This is a new rule. The purpose in creating a new rule is to separate those few
provisions of the former Rule 4 bearing on matters other than service of a summons to
allow greater textual clarity in Rule 4. The new rule would provide nationwide service
of orders of civil commitment enforcing decrees or injunctions issued to compel
compliance with federal law. The rule makes no change in the practice with respect to
the enforcement of injunctions or decrees not involving the enforcement of federally-
created rights.

RULE 5.

Tnis rule would be revised in three significant respects. The first is to require
that the person making service under the rule file a certificate of service. The second is
to make provisional authorization for the use of FAX to file papers with district courts.

6
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The third is to foreclose the practice of some districts requiring the clerk to reject for
filing instruments that do not conform to specified standards.

RULE 12.

Amendment of this rule is necessary to conform to the revision of Rule 4. The
revision provides additional time for answer by defendants who waive service of
process.

RULE 14.

This rule would be amended to assure that third party defendants are provided
with copies of current pleadings in actions to which they are joined as parties.

RULE 15.

The revision of this rule would prevent parties against whom claims are made
from taking unjust advantage of otherwise inconsequential pleading errors to sustain a
limitations defense. It extends the relation back of amendments that change the party
or the naming of the party.

RULE 16.

An amendment to subdivision (b) is proposed with respect to the time for
scheduling. The present rule requires that this be done within 120 days after filing, but
it is possible that the defendant may not have been served by then. The Civil Rules
Committee proposes that the time for scheduling be within 60 days after the appearance
of a defendant.

The revision of subdivision (d) calls attention to the appropriate uses that may
be made of Rules 42, 50, 52, and 56 at the pretrial stage to reduce the compass of
discovery or of trial. The revision is related to concurrent amendments of Rules 50 and
52.

RULE 24.

This revision would conform the rule to a controlling statute requiring notice to
a state Attorney General when the constitutionality of state legislation is zhallenged.

RULE 26.

Two revisions of this rule are proposed. The first is to subdivision (a) and
creates a preference for internationally agreed methods of discovery when such methods
are available. The second revision is to add a paragraph to subdivision (b) to impose
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on parties asserting privileges a duty to disclose information enabling Jversaries to
resist such claims of privileges.

RULE 28.

The amendments to this rule conform the rule to the Hague Evidence
Convention.

RULE 30.

This rule would be revised to conform to the revision of Rule 4, to postpone
depositions in actions in which the defendant has waived service of process.

RULE 34.

This amendment would reflect the change effected by the proposed revision of
Rule 45 to provide for subpoenas to compel non-parties to produce documents and
things and to submit to inspections of premises.

RULE 35.

The revision adds a requirement that a professional appointed pursuant to this
rule must be suitably licensed or certified. It is occasioned by a 1988 Congressional
amendment of the rule. The requirement that the examiner be suitably licensed isintended to authorize the court to consider the appropriateness of the credentials of any
specialist whom the court is asked to appoint pursuant to this rule.

RULE 41.

This rule would be revised to delete the provision for its use as a method of
evaluating the sufficiency of the evidence presented at trial by a plaintiff. This
language would be replaced by a new provision found in Rule 52(c) that would be more
broadly useful.

RULE 44.

The revision of this rule would make appropriate use of the Hague Documents
Convention and would delete an obsolete reference.

RULE 45.

This rule would be completely re-written. The purposes of this revision are
(1) to clarify and enlarge the protections afforded persons who are required to assist the



court by giving information or evidence; (2) to facilitate access outside the deposition
procedure provided by Rule 30 to documents and other information in the possession of
persons who are not parties; (3) to facilitate service of subpoenas for depositions or
productions of evidence at places distant from the district in which an action is
proceeding; (4) to enable the court to compel a witness found within the state in which
the court sits to attend trial; (5) to clarify the organization of the text of the rule.

RULE 47.

This revision would eliminate the use of alternate jurors, a practice that
proceeded from the premise that a jury should number precisely twelve. It would also
allow the court to excuse a juror during deliberations if the juror could not continue.

RULE 48.

This revision specifies that a jury may render a verdict with as few as six
remaining members, and limits the number to twelve.

RULE 50.

This rule would be revised for several purposes. One is to enable the court to
render judgment at any time during a jury trial that it is clear that a party is entitled to
such judgment. A second is to abandon familiar terminology that carries a burden of
anachronisms suggested by the text of the present subdivision 50(a). A third is to
articulate the standard for entry of judgment as a matter of law with sufficient clarity
that an uninstructcd reader of the rule can gain some understanding of its function. The
standard is not changed from the present law.

Likewise retained is the provision requiring that a motion for judgment be made
prior to submission if it is to be renewed after verdict. The Civil Rules Committee
determined that there was sufficient reason to retain that requirement although some
persons have argued for its deletion; the requirement does protect against possible
surprise.

RULE 52.

This rule would be revised to add subdivision (c) authorizing the court to enter
judgment at any time during a non-jury trial that it became clear that a party is entitled
to such judgment. This provision is a companion to the revision of Rule 50, and
replaces the deleted provisions of Rule 41. The two proposals are also reflected in the
language added to Rule 16. Their shared purpose is to reduce the number of long
trials. Judges using these devices as intended may schedule the course of a trial in such
manner as to reach first any dispositive issues on which either party is likely to fail to
carry a burden of production or proof.
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RULE 53.

This rule would be revised to impose on special masters the duty to distribute
their reports to the parties. This would reduce dependence on the office of the clerks to
perform this service.

RULE 63.

This proposed revision would provide for a substitute judge. Such a judge at a
bench trial would be required to recall material witnesses who are available to testify
again.

CIIArER HEADINGS VIII AND aX.

These revisions clarify the organization of the rules.

RULE 71A.

This revision would delete an incorrect reference to Rule 4. It has not been
published for comment, but is merely technical in nature.

RULE 72.

This revision would clarify an ambiguity regarding the time for objection to a
magistrate's report.

RULE 77.

This revision is proposed to conform to a proposed revision of the Federal Rules
of Appellate Procedure which will enable the district courts to deal with the
increasingly frequent problem of the party receiving no notice of an unfavorable
judgment from which an appeal might be taken.

APPENDEI OF FORMS

This revision would delete the present Form 18A, and replace it with new
Forms LA and 1B that accurately reflect the proposed new Rule 4. These
forms have been published for comment.
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ADMIRALTY RULE C.

This revision conforms to the amendment of Rule 4 by reducing the required
use of United States marshals.

ADMIRALTY RULE E.

This revision conforms to the amendment of Rule 4 by reducing the required
use of United States marshals.



PROPOSED AMENDMENTS TO THE

FEDERAL RULES OF CIVIL PROCEDURE

SPECIAL NoTE: IF PARAGRAPH (k)(2) OF THE PROPOSED REVISION OF RULE 4 iS
DISAPPROVED BY THE CONGRESS, IT IS NEVERTHELESS RECOMMENDED THAT THE RULE BE
AAPPROVED WITH THE DELETION OF THE PARAGRAPH, WHICH IS SEPARABLE FROM THE
REVISED RULE, AND THE NUMERICAL DESIGNATION (1) IFROM THE PRECEDING PARAGRAPH
OF SUBDIVISION (k).

RULE 4 PROGE8S SUMMONS

1 (a) swafoN- Upo-the-fing -ohe-pa" -elerk

2 e-m es-h rt -~vphei-ss u ~f vswn aon -o d di EVff s 4 " [

3 -m ens

4 ay-eesa af .- est-oF

5 suflmoRs-Sh-lfie-ogang.egy.defendmu.-

6 Ub)-SAME. FORM. The summons sha. signed by the clerk, be under

7 the seal of the court, contain the name of the court and the names of the parties,

8 be directed to the defendant, state the name and address of the plaintiff's
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9 attorney, if any, otherwise the plaintiffs address, and the time within which these

10 rules require the defendant to appear and defend and shall notify the defendant

11 that in case of the defendant's failure to do so judgment by default will be

12 rendered against the defendant for the relief demanded in the complaint. WheM;

13 &fRe 4(e);-seree-iv-detur-r

14 thes, -of n

15 -fTle-. 7he c ourt max allow a summons

16

17 (bi ISSUANCE. Upon the filing of the complaint. the Dlaintffmav present

18 a summons to the clerk for signature and seal. If in proper form, the clerk shall

19 sign and seal the summons and issue it to te ilaintiff for servce on the

20 Pendant. A summons or a copv of the summons if it is vadressed to multinle

21 de dants shall be issued for each defendant to be served,

22 (C) SERVICE wITH COMPLAINT: BY WHOM MADE,

23 (1) Pf 3eess- -t -s en-,oF-afF - oofplishaS

24 be-se eQ-by-a-United-&ates-aiushe-er- deputyhUni-eb-Sys,-a

25 peFsen-peiallappoiffted-fef-4h twpse A umromw A all be served together

26 with a cony of the complaint. The plaintiff shall I onsible for service of a

27 summons and complaint within the time allowed Under subdivision (m) of this

28 rule ad shall furnish the person effecting- servic with such coies of the

29 summons and complaint a are necessary.

30 (2)(A) Aed 9

31 subpafagflphs- en -(C-)G-eseFved Service may beCeffected by any person

32 who is not a party and is not less than 18 years of age, provided that the court

33 may at the rut of the lainff direct tht serice be effected by-a ersonr
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34 officer (whoi mia be a United States marshal or deputy U.nited Stat marshal)

35 specially aDgointed by the court for that nurpose. A special, =girent s-hall

36 be made when the DiinL7 is

37 (B-A-stw mo -e~omplai*shai-at-thequest-of 4he pty-seekinRg

38 sef nief swhpFa-s--artvseybe-sef- a@id6efesHaoF-de y

39 Ud-S; e es-4pshft1-, eI by& erso~y-apAtedzoy.4he-eikfto-4ha

40 pUpese-,-olly

41 (i)-on-behf-ef-a-pary authorized to~proceed in forma pauperis

42 pursuant to Title 28, U.S.C. § 1915, or of a seaman authorized to

43 proceed under Title 28, U.S.C. §19167.

44 (ii>-eh4alf-oC #e-oe-StateS F eer-.OF ageney-of-he

45 Unted-StatesT-ef

46 (i*-rsu -aft-orer swed-4he-eoH stating4hat-a-U*ei

47 Ssy SeSsi, hd-op-& pe-sen-speeially

48 appohi4ned-}f-that purpose-is-ireq dt s tesesveh

49 ealeifi i-erde-hat-serVIee-b Feper4y-effeetiR-4hat pateulaf

So

s1 (C-)--A-sumed-ffipdft-emla y -se rved upe" defendant-4-any

s2 elas+efeffeein-+paragr}p+rt43) e-bdivfisim en4 4 Fdje

55 (i)-pu~sudefdanf-in--a-faetioel bg 4tatef e-n-eweb-4hesdiotfiet-ee

56 ht ref

57 (i a-o he -Sf se f.he eofiiy

58 fiFsoteass-prid -Io-the peiseng&---ibed-4ogeth
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60~~~~~59 wih--4we--eope&--ef--*--.o iee----BekROw1Gdgffi weft-enflOflft

60 sub tita11-4--fer1-4- -- f-ar urn-e-pe-preaid

61 adfesse4-te-4he sendef.--#-4o-aelaedgment-e--se~ee-uRdeF-iS

62 edays&-ftef~he

63 gerf -suel~eh s and-ee laim-shall-be-mde

64 wdef-sibpaFagfaph--(A-oF-( i-p-i e-

65 pfreseibeE-by-subdivisio (d)(*oFtd)(3*

66 t eoft-shalherdef

67 thp~ enf-thef stsof-pefsenaI se-ieeby-Thesee-seryed-if-suehpefson

68 de&--Rot-ceo31eteu-,-r-etuf-Ayif-D-2days-eftF--magg-i-the-netiee--ar

69 a8kBowledgfRef eei-£ npt-Df-sufmnens

70 (-----Te-- ee--e ewegment-feip- summons-and

71 eompa-beeede-lth-er irfimaion

72 (3*--The--ot-shaal-freey--malke-speeial-eppoi}tnients te--serve

73 s this-suiwsiof-4bis

74 fe-ed e*oeess-e pafph-of4his-subdio* f-his-ue

75 (d) S&Aa o ND ._ fiow TO Bi -sEigw. The-scnmmens

76 ademlatn4 he sef4a getherl4Arif sh-4ISh-he-peFsO

77 nfa~ag seiee-widsuob-epiesas -e mae-as

78 fo1oW&L WAIVER OF SERVICE: DU TO SAVE COS7S OF SERVICE: REOUEST To

79 HArIvL

80 (1) A defendant who waives sernice of a summons does not thereby

81 waive any ob&ecion to the venue or to the iursdicion of the court over the

82 person of the defendatg.
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@ 83 (2) An individuals corporation. or associati s ect to sence unr

84 subdivisions (e). Mf). or ') ! of this rule. who receives no=, of, angcion in the

85 manner provided in this Paragraph has a duty to avoid unnecessar! costs of

86 service of a summons. To avoid costs. the plaintf jI may tjh~e, f.ndanLrf

87 the commencement of the action and request that the defendit aive serice f

88 a summons. If the notice and reauest

89 (A) is in writing and addressed to an individualiyho is the lgfendan or

90 who could be served pursuant to subdivision Ah) of this rule as reprenativ fr.L

91 an entirv that is the defendant: and

92 (B) is dispatched through first-class mail or othr reliable means: -a

93 (C) is accompanied by a copv of the co plaint and idenatifes biLeqourtijn

94 which it has been filed. and

95 QD) inzforms the defendant. by means of a text prescribed in an !o2ffcial. 96 fom promulgated Pursuant to Rule 84. of the consequences of com jliance and

97 of a failure to com2lv with the reaucest and

98 M) setsforth the dule on which the request is sent: ana

99 (F) allows the defendant a reasonable time to return the waiver, which

100 shall be at least 30 days from the date on which the reauest is sent., or 60 d

101 from such date if the defendant is addressed outside any judicial disgtrcLaf th

102 uniedl at: a

103 (G) Drovides the defendant with an extra cMop of the notice and, au

104 and a Drepaid means of corrliance in writing:

105 and the defendant fails to comopl with the request. the court shall impose the

106 CO=SLe of insvicn the dendant unless good cause for thefailur he

107 M.EL
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108 (3) A defendant timely returning a waiver so requested shall not be

109 reauired to serve an answer to the complaint until 60 days from the date on

110 which the request of waiver of service was sent. or 90 days from such date if the

111 defendant was addressed outside any judicial district of the United States.

112 (4) When a waiver of service is filed bl the Plaintiff with the court. the

113 action shall proceed as if a summons and cwMlaint had been served at the time

114 Afiling of the waiver and no p roqf of service shall be required.
115 (5) The costs to be imposed on a defendant under paragraph (2) for

116 failure to comply with a request for a waiver of service of a summons shall
117 include the costs of service under subdivision (e). (f or Ah) of this rule and the

118 costs. including a reasonable attorney's fee. of any motion required to collect

119 such costs of service.

120 (G f) SERVICE UPON INDIVIDUALS WITHIN A JUDICIAL DISRICT OF THE

121 UNITED STATES. Unless otherwise provided by federal law. service Uipon an
122 individual other than an infant or an incompetent person, from whom a waiver

123 has not been obtained and filed. mav be eected in aM' judicial district of the

124 Linited Stat

125 (1) punrsuant to the law of the State in which the district court is held, or

126 in which service is effected. for the senrice of a summons unon such djfendantjin

127 an action brought in the courts of general jurisdiction of such State: or

128 M by delivering a copy of the summons and of tie complaint to the

129 individual personally or by leaving copies thereof at the individual's dwelling

130 house or usual place of abode with some person of suitable age and discretion

131 then residing therein or by delivering a copy of the summons and of the
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@ 132 complaint to an agent authorized by appointment or by law to receive service of

133 process.

134 (1) SERVICE UPON INDIVIDUALS IN A FoREIGN CUomRY. Unless otherwise

135 1Qpvided bJ feral ai.ervic Uupon an individual other than an infant or an

136 incompetent pcrson, rom whom a waiver has not been obtained and filed. may

137 be egfected in a foreign counta:

138 (1) by any internationally agreed means reasonably calculated to give

139 notice. such as those means authorized by the Hague Convention on the Service

140 Abroad of Judicial and Extra]udicial Documents: or

141 (2) if there is no internationally agreed means of service or the

142 applicable international agreement allows other means of service. provided that

143 service is reasonably calculated to give notice:

144 LA) in the manner prescribed by the law of the foreign countrv for service

@ 145 in that country in an action in any ofits courts of general iurisdiction: or

146 (B) as directed by the foreign authority in response to a letter rogatoea

147 or letter of reauest: or

148 (C) unless prohibited by the law of the foreign country by

149 (i) delivery to the inadividual gersonallv of copies of the summons

150 nd f the complaint: or

151 rii) am' form of mail requiring a signed receit. to be addressed

152 a hed bv the clerk of the court to the Dara' to be served: or

153 diil diilomatic or conl2 lar officers when authorized by the

154 UnitedSates Degartment of State: or

155 (3) by whatever means may be directed by the court. including service

156 b means not authorized by international agreement or not consistent with the
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157 law of a foreign countra. if the court finds that internationalUY agreed means or

158 the law of the foreign countr (A) will nor prqvide a lawful means bO which

159 service can be effected. or (B) in cases of urgencv. will not permit service of

160 process within the time required by the circumstances.

161 (2 ) SERVICE UPON RNFANTS AND iNCOMPETENT PERSONS. Service UUpon

162 an infant or an incompetent person by-ser n4the-sumfRsv-ond-eemplait shall

163 be effected in a judicial district of the Unied States in the manner prescribed by

164 the law of the state in which the service is made for the service of summons or

165 like process upon any such defendant in an action brought in the courts of

166 general jurisdiction of that state. Service upon an infant or an incompetent

167 person shall be effected in a foreign counrav in the manner prescribed by

168 subaragrrarhs () (A) or (1) (B) of subdivision (I) of this rule or by such means

169 as the court may direct.

170 (3a) SERVICEUPONCORPORArIONSANDASSOCIATIONS. Unlessoterwise

171 provided by federal law. service Uypon a domestic or foreign corporation or

172 upon a partnership or other unincorporated association which is subject to suit

173 under a common name, and from whom a waiver of service has not been

174 obtained and filed. shall be effected:

175 (1) in a judicial district of the United States in the manner rescribed for

176 individuals by paragraph (e)(1) of this rule or by delivering a copy of the

177 summons and of the complaint to an officer, a managing or general agent, or to

178 any other agent authorized by appointment or by law to receive service of

179 process and, if the agent is one authorized by statute to receive service and the

180 statute so requires, by also mailing a copy to the defendant, gr
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. 181 (2) in a foreign county in any manner prescribed for individuals by

182 subdivision ()f of this rule. exceprt personal deliverv as provided in

183 subvaragraph (Dfl2)(CQ(i).

184 (4 D SERVICE UPON TME UNITED STATES. AND ITS AGENCIES.

185 CORPORATIONS OR OFFICERS,

186 (1) Service UMpon the United States, E&b by delivering a

187 copy of the summons and of the complaint to the United States attorney for the

188 district in which the action is brought or to an assistant United States attorney or

189 clerical employee designated by the United States attorney in a writing filed

190 with the clerk of the court or by sending a cony of the summons and of j

191 Qcmplaint b y2Ristered or certified mail addressed to the civil processclerk M

192 the offlce of the United States attorney and by sending a copy of the summons

193 and of the complaint by registered or certified mail to the Attorney General of. 194 the United States at Washington, District of Columbia, and in any action

195 attacking the validity of an order of an officer or agency of the United States not

196 made a party, by also sending a copy of the summons and of the complaint by

197 registered or certified mail to such officer or agency.

198 ( 2) Service Uypon an officer, e} agency, or.corporaionj of the United

199- States, shall be kef.cted by serving the United States in the manner prescribed

200 by paragraph (1) of this subdivision and by sending a copy of the summons and

201 of the complaint by registered or certified mail to such officer, er agency, or

202 coprto. I W OqMe y e-A elfsreds

203 PFke4 -ga -- this ision ef-thisrui

204 (3) ,Th court shall allow a reasonable time for serviceQf process under

205 this subdivision far the nurpose of curing the failure to serve multiple offers of
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206 the United States. its agencies and corporations. tf the paintff has effected

207 service on either the United States attorney or the Attorney General of the

203 United States.

209 (6J) SERVICE UPON FOREIGN. STATE OR LOCAL GOVERNMENTS.

210 (1) Service uRon a foreign state or political subdivision thereof shall be

211 efcted aursuant to 28 U S.C. 61608.

212 C2) SL vie Ugpon a state or municipal corporation or other

213 governmental organization thereof subject to suit, shall be eftfcted by delivering

214 a copy of the summons and of the complaint to the chief executive officer

215 thereof or by serving the summons and complaint in the manner prescribed by

216 the law of that state for the service of summons upon any such defendant.

217 N

218 WTUIS %;4E -wev r-4 e t# e r er o f

219 OF undfrfevides-I - 04
220 lielf-sum -n-nt-4if F-f i-hi *hiat

221 -

222 at4in-heF-m esefbe t,

223 U f -- -g -mannep-f-i--- an-e hX;Pdue

224 l e-f- er*Mtl te "fe lf w bhsi t -oouFt

225 ri-ds noIF , or oforder. in-Iieu-ef

226 S

227 r-rre~e& fa-appeu nd in

228 rea 4e-ataeeae*isg

229 letahadthin-s.-bena y. -lfrin

230 erefdsnese-r-pfesenbe d-ie-ssate"F-nJIe.



231 (f b TERRITORIA LIMITS OF EFFECTIVE SERVICE. All-prees-ethe

232 h

233 hnXe-4he-d ~s-i-id~o,---whehd~aiteiS-efi- 4me

2353234 Unked-,States--of-by-4hese-Fft.4,~-*^^e-4feFiaI lifnt*i-aA4t- er---4R

235 adtia,-persoRS--who- an -befo gin-es-.pne-9-ptFsm-4o-Rh-ule-44-F-sS

236 ad e }iti -pa f ies--peadigt-eof-oF- tief-eaif-F-efoss-e aim--ter-ein

237 puFstawtt-kRii1e-19--fmy-be.& e ntL-im- s-4l-i} 9aragFaps~)0 -of
2378
238 subd}sd)1-of-this -ue-at--}ee-euh~ke-t&e-st.wwij~he3-Unj.e- d

239 -

240 -h-ond--pe~sons

241 f

242 f

243 in-AtgeA4

* 244 (1) Service of a summons or filing a waiver of service is Effective t

245 establish jurisdiction over the person of a defendant

246 (A) who could be subjected to the jurisdiction of a court of general

247 iurisicion in the state in which the district court is held. or

248 () who is a parrv joined under Rule 14 or Rule 19 and served at a place

249 thin a judicial distric of the United Staes and not more than 100 miles from

250 the place from which the summons issues! or

251 (C) who is subject to the federal interpleader iurisdiction under 28 U. S.

252 52iL.r

253 (D) when authorized by a statute of the United States,

254 a) Unless a statute of the United States otherwise Provides, or the

255 Consituion in a specific a=plicaion otherwise reuires. service of aSummons
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256 or filing a waiver of service is also effective to establish Jurisdiction with Sect

257 to claims arising under federal law over the nersol of any defendant who is no

258 subject to the jurisdiction of the couts of general iurisdction of any state.

259 (g D R&Paw PROOF OF SERVICE. If servic is not waived. The person

260 sevifig-th&-proees effcing seice shall make proof a-serene thereof to the

261 court pF -anin-se eveft -wit einf ng-whieh-thepesw-sefved

262 must -esepn-te-the-foeems. If service is made by a person other than a United

263 States marshal or deputy United States marshal, such person shall make affidavit

264 thereof. f service is made outside anM Judicial district of the United States.

265 proof mav be made pursuant to an' applicable treaty or convention, or if service

266 is made pursuant to paragraphs J2) or (3) of subdivision -) of this rule. proof 01

267 service shall include a receipt signed by the-addressee or other evidence 01

268 delivezy to the addressee satisfactoy to the court. If-.eewoe-is--made-undeF

269 sodM;Ksie ( -f -0his Fe -si& e eiF S4ht} g

270 with-4e-- nufH-h-ae-w eid -pwsua -- sueh-su i

271 Failure to make proof of service does not affect the validity of the service. ak

272 court mea allow proof of service to be amended.

273 -

274 4-deeins-jthe-eon-my -ell wweesirpf -f-serwiweell~fe-wbe

275 at psudice we

276 sbski- o£*4he-PalyBiltl- h e edr

277 4A F-PR I-iNs rs-8 cE IN A FosrEcm Courrnw.

278 ffMneF.RW heie4 WM ffflfe ed-to tin divisi^+

279 o M e zes-w - pa~t-"aH.bkw t-oF-fem-

280 8 o w-ffie*daXe&he?
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282 eomp1flt-is--made.->-in-4hI^eiF-presere+aw-4eaL-4FeigR

283 e.M6nyFo-sep n-heuny-iaetieff-a-e-FdB -its-oIf-ef*-.gefneFa1

284 }

285 f

286 a

287 -

288 e

289 e aM4spatehe-by he -e4e-tou he-aft,-be-se-,-f

290 (-a§rFeeted-by-ordef-*e-oe---Se-iee-ndfd4-F-F)-abeve-fay-be

291 yeaa- -of-egeq-eF

292 Co

293

* 2Q4 6efsopoF4fofifeourt-eeFwh-iimake~heser

295 i

296 -

297

298

299 d4ere *e-dfesse-satisfaoe"-theeeuF-

300 a m) SummQNi4 TNME LIMIT FOR SERVICE. If service of the summons

301 and complaint is not made upon a defendant within 120 days after the filing of

302 the complaint w -e o h beh&asu e

303 S the court

304 8OciOf shall be~is* d-efe w oudiee upon "eOevFt-s

305 La own initiative after notice to sue e he b efi
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306 the action without rejudiyce as to that defendant or direct that service be
307 effected within a specified time. provided however that if the 2laintf sho&ws
308 good cause for the failure. the court shall extend th' time for service for an
309 Qopropriate Deriod. This subdivision shall not apply to service in a foreign
310 country pursuant to subdivision (it) of this rule.

311 (n) SEIZURE OFPROPER T: SERVICE OFSUMMONS NOT FEASIBLE.

312 (1) If a statute f he United States so provides, the court may asser
313 iurisdiction over ropertv. Notice tn laimants of the Dropertv shall then be sent
314 in the manner provided by the statute or by service of a summons under this
315 ML

316 (2) Upon a showing that the plaintiff cannot with reasonable Cef rts
317 serve the defendant with a summons in any manner authorized by this rule. the
318 nourt may assert jurisdiction over any assets of the defendant found within the
319 district by seizing the Sets under the circumstances and inthe Manner Proided
320 by the law of the state in which the district court sits.

ADVISORY COMNTE NOTES

PURPOSES OF REVISION. The general purpose of this revision is to facilitate theservice of the summons and complaint. The revised rule explicitly authorizes a means forservice of the summons and complaint on any defendant. While the means of service soauthorized always provides appropriate notice to persons against whom claims are made,effective service under this rule does not assure that personal jurisdiction has been establishedover the defendant served.

First, the revised rule authorizes the use of any means of service provided not only bythe law of the forum state, but also of the state in which a defendant is served, unless thedefendant is a minor or incompetent.

Second, the revised rule clarifies and extends the cost-saving practice of securing theassent of the defendant to dispense with actual service of the summons and complaint. Thispractice was introduced to the rule in 1983 by an act of Congress authorizing 'service-by-mafl,'a procedure that effects economic service with cooperation of the defendant. Defendants



magnifying costs of service by requiring expensive service not necessary to achieve full noticeof an action brought against them are required to bear the wasteful costs. This provision ismade available in actions against defendants who cannot be served in the districts in which theactions are brought.

Third, the revision reduces the hazard of commencing an action against the UnitedStates or its officers, agencies, and corporations. A party failing to effect service on all theoffices of the United States as required by the rule is assured adequate time to cure defects ofservice.

Fourth, the revision calls attention to the important effect of the Hague Convention andother treaties bearing on service of documents in foreign countries and favors the use ofinternationally agreed means of service. In some respects, such treadies have faciltated servicein foreign countries but are not fully known to the bar.

Fifth, the revision corrects a hiatus in the enforcement of federal law by providingnationwide territorial jurisdiction over defendants who are subject to the jurisdictional reach ofno state.

Finally, the revised rule extends the reach of federal courts to impose jurisdiction overthe person of all defendants against whom federal law claims are made who can beconstitutionally subject to the jurisdiction of the courts of the United States. The presentterritorial limits on the effectiveness of service to subject a defendant to the jurisdiction of thecourt over the defendant's person are retained for all actions in which there is a state in whichpersonal jurisdiction can be asserted consistently with state law and the Fourteenth Amendment.But a new provision makes those limits inapplicable to cases in which there is no state in whichthe defendant can be sued.

The revised rule is reorganized to make its provisions more accessible to those notfamiliar with all of them. Additional subdivisions in this rule allow for more captions; severaloverlaps among subdivisions are eliminated; and several disconnected provisions are removed,to be relocated in a new Rule 4.1.

THE CAPTION OF THE RULE. Rule 4 was entitled 'Service of Process' and applied tothe service not only of summons, but also other process as well, although these are not specifiedby the present rule. The service of process in eminent domain proceedings is governed by Rule71A. The service of a subpoena is governed by Rule 45, and service of papers such as orders,motions, notices, pleadings, and other documents is governed by Rule 5.

The revised rule is entitled "Summons" and applies only to that form of legal process.Unless service of the summons is waived as provided in subdivision (d), a summons must beserved whenever a person is joined as a party against whom a claim is made. Those fewprovisions of the present rule which bear specifically on the service of process other than asummons are relocated in Rule 4.1 in order to simplify the text of this rule.

SUIBDMSION (a). The revised subdivision (a) contains most of the language of theformer subdivision (b). The second sentence of the former subdivision (b) has been stricken, sothat the federal court summons will be in all cases the same. Few states now employ distinctiverequirements of form for a summons and the applicability of such requirements in federal courtcan only serve as a trap for an unwary party or attorney.
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A sentence is added to this subdivision authorizing an amendment of a summons. This 6sentence replaces the rarely used former subdivision 4(h). SU 4A WRIGHT & MILLER,
FEDERAL PRACTICE AND PROCEDURE §1131 (2d ed. 1987).

SUBDIVISION (b). The revised subdivision (b) replaces the former subdivision (a). Therevised text makes clear that the responsibility for filling in the summons falls on the plaintiff,
not the clerk of court. If there are multiple defendants, the plaintiff may secure issuance of asummuons for each defendant, or may serve copies of a single original bearing the names of
multiple defendants, so long as the addressee of the summons is effectively identified.

SUBDIVISION (C). Paragraph (1) of the revised subdivision retains language from theformer subdivision (d)(l). Paragraph (2) retains language from the former subdivision (a), and
adds an appropriate caution regarding the time limit on service set forth in subdivision (m).

The 1983 revision of Rule 4 relieved the marshals' offices of much of the burden of
serving summons. Subdivision (c) now extends that reduced dependence on the marshal's
office in actions in which the party seeking service is the United States. The United States, likeother civil litigants, would be permitted to designate any person who is 18 years of age and not
a party to serve its summons.

The court remains obligated to provide through special appointment of a marshal, adeputy, or some other person, for the service of a summons in two classes of cases specified bystatute, actions brought o papers or by a seaman. 28 U.S.C. §§ 1915, 1916. Thecourt also retains discretion to provide for official service on motion of a party. Where a lawenforcement presence appears to be necessary or advisable to keep the peace, the court shouldappoint a marshal or deputy or other official person to make the service. The Department ofJustice may also call upon the Marshals Service to perform services in actions brought by theUnited States. 28 U. S. C. §651.

SUBDIVISION (d). This text is new, but is substantially derived from the former
subparagraph (c)(2)(C) and (D) added to the rule by Congress in 1983. The aims of theprovision are to eliminate the costs of service of a summons on many parties and to fostercooperation among adversaries and counsel. This device should be useful in dealing withfurtive defendants or those who are outside the United States and can be actually served only atsubstantial and unnecessary expense.

The former text described this process as service-by-mail. This language misled someplaintiffs into thinking that service could be effected by mail without the affirmative cooperation
of the defendant. L-g.. Gullev v. The Mayo Foundation. 886 F. 2d 161 (8th cir. 1989). It ismore accurate to describe the communication sent to the defendant as a request for a waiver offormal service.

An individual or corporate defendant may be requested to waive service of a summonswherever or however that defendant might be served. The United States is not expected towaive service for the reason that its mail receiving facilities or inadequate to assure that thenotice is actually received by the correct person in the Department of Justice. The same
principle is applied to agencies and corporations of the United States and to other governments
subject to service under subdivision 0). Infants or incompetent persons are likewise notrequired to-waive service because they are not presumed to understand the request and itsconsequences and must generally be served through fiduciaries.
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The former rule was held to limit the acknowledgment procedure to cases in which thedefendant could have been served within the forum state. CASAD, JURISDICTION IN CIVILCASES (1986 Supp.), S5-13 and cases cited. But see United States v. Union Indemnity Ins.Co., 4 F.R.Serv. 3d 578 (E.D.N.Y. 1986). As Professor Casad observed, there was no reasonnot to use this form of service outside the state, and there are many instances in which it has in
fact been so used.

Paragraph (d)(1) is explicit that a timely waiver of service of a summons and complaintdoes not prejudice the right of a defendant to object by means of a motion authorized by Rule12(b)(2) to the absence of jurisdiction over the defendant's person, or to assert any otherdefense that may be available. All that is eliminated are issues of the sufficiency of the
summons and the sufficiency of the method by which it is served.

A defendant failing to comply with a request for waiver shall be given an opportunity toshow good cause for the failure, but sufficient cause should be rare. It is not a good cause forfailure to waive service that the claim is unjust or that the court lacks jurisdiction. It would,however, be sufficient cause not to shift the cost of service if the defendant did not receive therequest or was insufficiently literate in English to understand it.

Because the transmission of the waiver does not purport to effect service except byconsent, the transmission of a request for consent sent to a foreign country gives no reasonableoffense to foreign sovereignty, even to foreign governments that have withheld their assent toservice by mail. See Heidenberg, Service of ss and Gathering Infornation Relative to aLawsuit Brought in West GeMany, 9 INT'L LAW 725, 78-29 (1975). Because of theunreliability of some foreign mail services, the longer period of 60 days is provided for a returnof a notice and request for waiver sent to a foreign country. The time limit of subdivision (m)is not applicable to such service.

Paragraph (d)(2) states what the present rule implies, that there is a duty to avoid costsassociated with the service of a summons not needed to inform the defendant regarding thecommencement of an action. The text of the rule also sets forth the requirements for a Noticeand Request for Waiver sufficient to put the cost-shifting provision in place. Theserequirements are ilustrated in Forms 1A and IB, which replace the former Form 18A.

Subparagraph (d)(2)(A) is explicit that a request for waiver of service by a corporatedefendant must be addressed to a person qualified to receive service. The general mail roomsof large organizations cannot be required to identify the -apropriate individual recipient for aninstitutional summons.

Subparagraph (d)(2)(B) permits the use of alternatives to the United States mails insending the Notice and Request. While private messenger services or electroniccommunications are not likely to be as inexpensive as the mail, they may be equally reliable andon occasion more convenient to the plaintiff. Especially with respect to transmissions toforeign countries, alternative means may be desirable, for in some countries, facsimiletransmission is the most efficient means of communication. If electronic means such asfacsimile transmission are employed, the sender should maintain a record of the transmission toassure proof of transmission if receipt is denied, but a party receiving such a transmission has aduty to cooperate and cannot avoid liability for the resulting cost of formal service if thetransmission is prevented at the point of receipt.
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Paragraph (d)(3) extends the time for answer to assure that a defendant will not gain anydelay by failing to waive service of the summons. Absent this extension, the defendant wouldbe rewarded with additional time for answer under Rule 12(a) if the waiver is not returned, or ifits return is postponed as long as the Notice and Request allows.

Paragraph (d)(4) clarifies the effective date of serv-e when service is waived; theprovision is needed to resolve an issue arising hen applicable law requires service of processto toll the statute of limitations. E.g., Morse v. Elmira Counrmv Club, 752 F.2d 35 (2d Cir.1984). Cf. Walker v. A rmco Steel Corp., 446 U.S. 740 (1980). It is also important to clarify theeffective dakte for the purposes of Rules 12(a), 30(a), and 33(a).

The former provision set forth in subdivision (c)(2)(C)(ii) of this rule may have beenmisleading to some parties. Some plaintiffs not reading the rule carefully supposed that serviceof the summons by ordinary mail was effective on receipt by the defendant, not only to establishthe jurisdiction of the court over the defendant's person, but to toll the statute of limitations inactions in which service of the summons was required to toll the limitations period. Therevised rule is clear that no tolling effect results from the dispatch of a Notice and Request thatis not returned and filed, nor can the action proceed as it could if a summons had actually beenserved.

State limitations law may toll an otherwise applicable statute at the time when thedefendant receives notice of the action. Nevertheless, the device of requested waiver of serviceis not suitable to circumstances in which the statute of limitations is about to run. Unless thereis ample time, the plaintiff should proceed directly to the formal methods of service identified insubdivisions (e), (f) or (h).

Requested waiver should also be avoided when the time for service under subdivision(m) will expire before the date on which the waiver must be returned. While a plaintiff hasbeen allowed additional time fnr service in that situation, e.L.. Prather v. Raymond Constr.A, 570 F. Supp. 278 (N.D.Ga., 1983), the court could refuse a request for additional timeunless the defendant appears to have evaded service pursuant to subdivision (e) or (h).

Paragraph (d)(5) is a cost-shifting provision retained from the former rule. The coststhat may be imposed on the defendant could include, for example, costs of translation or thecost of the- time of a process server required to make contact with a defendant residing inguarded apartment houses or residential developments. The paragraph is explicit that the costsof enforcing the cost-shifting provision are themselves recoverable from a defendant who failsto return the waiver. In the absence of such a provision, the purpose of the rule would befrustrated by the cost of its enforcement, which is likely to be high in relation to the smallbenefit secured by the plaintiff.

SUBDIVISION (e). This subdivision displaced the former paragraph (d)(1) and clause(c)(2)(C)(i). It provides means for the service of summons on individuals in any judicialdistrict. Together with subdivision (f), it provides for service on persons anywhere.

Service of the summons under this subdivision does not conclusively establish thejurisdiction of the court over the person of the defendant. A defendant may invoke theterritorial limits of the court's reach set forth in subdivision (k), including of courseconstitutional limitations that may be imposed by the Due Process Clause of the FifthAmendment.
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Paragraph (e)(1) authorizes service in any judicial district in conformity with state law.This paragraph sets forth the language of former clause (c)(2)(C)(i) which authorized the use ofthe law of the state in which the district court sits, but adds as an alternative the use of the law
of the state in which the service is effected.

Paragraph (e)(2) retains the text of the former paragraph (d)(l) and authorizes the use ofthe familiar methods of personal or abode service or service on an authorized agent in any
judicial district.

To conform to these provisions, the former subdivision (e) bearing on proceedings
against parties not found within the state is stricken. Likewise stricken is the first sentence of
the former subdivision (f) restricting the authority of the federal process server to the state in
which the district court sits.

SUBDIVISION (I). This subdivision provides for service on individuals who are in a
foreign country, replacing the former subdivision (i) that was added to Rule 4 in 1963.
Reflecting the pattern of Rule 4 in incorporating state-law limitations on the exercise of
jurisdiction over persons, the former subdivision (i) limited service outside the United States to
cases in which such extraterritorial service was authorized by state or federal law. The new
rule eliminates the requirement of explicit authorization. On occasion, service in a foreign
country was held to be improper for lack of such statutory authority. E.g. Martens v. Winder,
341 F.2d 197 (9th Cir.), cer. denie 382 U.S. 937 (1965). Such authority was, however,
found to exist by implication. E.g., SEC v. VIR. Inc., 39 F.R.D. 19 (S.D.N.Y. 1966). Given
the substantial increase in the number of international transactions and events that are the
subject of litigation in federal courts, it is appropriate to infer a general legislative authority toeffect service on defendants in a foreign country.

A secondary effect of this provision for service of a federal summons in any judicial
district is to facilitate the use of federal long-arm law applicable to actions brought to enforce
the national law against defendants who cannot be served under local state law. Such aprovision is set forth in paragraph (2) of subdivision (k) of this rule applicable only to persons
not subject to the territorial jurisdiction of any state.

Paragraph (f)(1) gives effect to the Hague Convention on the Service Abroad of Judicial
and Extrajudicial Documents, which entered into force for the United States on February 10,1969. & 28 U.S.C.A., F. R. Civ. P. 4 (1986 Supp.). This Convention is an important means
of dealing with problems of service in a foreign country. Sa lencr & RISTAU I
INTERNATIONAL JUDICIAL ASSISTANCE 118-176 (1984). The use of the Convention is
mandatory when available. See Volkgwamenwerk Aktienjesellschgf v. Schiunk, 108 S. Ct. 722
(1988); Weis, The Federal Rules and the Hague Conventions: Concerns of Confor iry and
CQmily, 50 U. PITT. L. REV. 903 (1989). Therefore, this paragraph provides that the methods
of service appropriate under an applicable treaty shall be employed if available when service isto be effected outside a judicial district of the United States, and if the applicable treaty so
requires.

The Hague Service Convention furnishes safeguards against the abridgment of rights of
parties through inadequate notice. Article 15 provides for verification of actual notice or a
demonstration that process was served by a method prescribed by the internal laws of the
foreign state before a default judgment may be entered. Article 16 of the Convention also
enables the judge to extend the time for appeal after judgment if the defendant shows either a
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lack of adequate notice to defend or to appeal the judgment, or has disclosed a prima facie case
on the merits.

The Hague Convention does not provide a time within which a Central Authority must
effect service, but Article 15 does provide that alternate methods may be used if a Central
Authority does not respond within six months. Generally, a Central Authority can be expected
to respond much more quickly than that limit might permit, but there have been occasions when
the signatory state was dilatory or refused to cooperate for substantive reasons. In such cases,
resort may be had to the provision set forth in paragraph (f)(3).

Two minor changes in the text reflect the Hague Convention. First, the v-rm 'letter of
request" has been added. Although these words are synonymous with 'letter regatory," 'letter
of request" is preferred in modern usage. The provision should not be interpreted to authorize
use of a letter of request when there is in fact no treaty obligation on the receiving country to
honor such a request from this country or when the United States does not extend diplomatic
recognition to the foreign nation. Second, the passage formerly found in subparagraph
(i)(l)(B), "when service in either case is reasonably calculated to give actual notice,' has been
relocated.

Paragraph (f)(2) provides alternative methods for use when internationally agreed
methods are not intended to be exclusive, or where there is no international agreement
applicable. It contains most of the language formerly set forth in subdivision (i) of the rule.

Service by methods that are violations of foreign law are not generally authorized.
Subparagraphs (A) and (B) prescribe the more appropriate methods of conforming to local
practice or using a local authority.

Subparagraph (f)(2)(C) prescribes other methods authorized by the former rule, and a
new one set forth in clause (iii). This clause allows American consular and diplomatic officers
to serve process in a foreign country pursuant to State Department rules. There is a statutory
provision for this in the Foreign Sovereign Immunities Act, 28 J.S.C § 1608(a)(4).

Paragraph (f)(3) authorizes the court to approve addkiocli methods of serve to be
employed when circumstances justify. In approving exceptional service in urgent
circumstances, the paragraph tracks the text of the Hague Convention. Other circumstances
that might justify the use of additional methods include the failure of the foreign country's
Central Authority to effect service within the six-month period provided by the Convention, or
the refusal of the Cermal Authoriy to serve a complaint seeking punitive damages or to enforce
the antitrust laws of the United States. In such cases, the court shall direct the method of
service and may approve means that are not authorized by international agreement or that are
contrary to foreign law. Inasmuch as our Constitution requires that reasonable notice be given,
an earnest effort should be made to devise a method of communication that is consistent with
due process and minimizes offense to foreign law. A court may in some instances specially
authorize use of ordinary mail. Q. Lgidn v. Ruyt Trading Corporation, 248 F. Sup.. 537
(S.D.N.Y. 1965).

SUBDIVISION (g). This subdivision retains the text of the former paragraph (d)(2).
Provision is made for service upon an infant or incompetent person in a foreign country.
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SUBDIVISION (h). This provision retains the text of the present paragraph (d)(3), with
changes reflecting those made in subdivision (e). Provision is also explicitly made for service
on a corporation or association in a foreign country as formerly provided in subdivision (i).

Frequent use should be made of the Notice and Request procedure set forth in
subdivision (d) in actions against corporations. Care must be taken, however, to address the
request to an individual officer or authorized agent of the corporation. It is not effective use of
the Notice and Request procedure if the mail is sent undirected to the mail room of the
organization.

SUBDIVISION (i). This subdivision retains much of the text of former paragraphs (d)(4)
and (5). Paragraph (i)(1) provides for service of a summons on the United States; it amends
former paragraph (d)(4) to permit the United States attorney to be served by registered or
certified mail. The rule does not authorize the use of the Notice and Request procedure of
revised subdivision (d) when the United States is the defendant. To assure proper handling of
mail in the Department of Justice, the authorized mail service must be specifically addressed to
the civil process clerk of the office of the United States Attorney.

Paragraph (i)(2) replaces the former paragraph (d)(5). Paragraph (i)(3) saves the
plaintiff from the hazard of losing a substantive right because of failure to comply with the
complex requirements of service under this subdivision. That risk has proved to be more than
nominal. E.g.. Whale v. United States, 792 F. 2d 951 (9th cir. 1986). This provision may be
read in connection with the provisions of subdivision (c) of Rule 15 to preclude loss of
substantive rights by a plaintiff against the United States or its agencies, corporations, or
officers resulting from a failure correctly to identify and serve all the persons who should be
named or served in order to assert such rights.

SUBDIVISION a). This subdivision retains the text of the former paragraph (d)(6)
without material change. The waiver-of-service provision is also inapplicable to actions against
governments served pursuant to this subdivision.

It also adds a new paragraph (j)(1) referring to the statute governing service of a
summons on a foreign state or political subdivision, the Foreign Sovereign Immunities Act of
1976, 28 U.S.C. §1608. The caption of the subdivision reflects that change.

SUBDIVISION (k). This subdivision replaces the former subdivision (f), with no change
in the title. Paragraph (k)(1) retains the substance of the former rule in explicitly authorizing
the exercise of personal jurisdiction over persons who could be reached under state long-arm
law, the '100-mile bulges provision added in 1963, or the federal interpleader act.
Subparagraph (k)(1)(D) is new, but merely calls attention to federal legislation that may provide
for nationwide or even world-wide service of process in cases arising under particular federal
laws. Congress has provided for nationwide service of process and full exercise of territorial
jurisdiction by all district courts with respect to specified federal actions. See CASAD,
JURISDICTION IN CIVIL ACTIONS, chap. 5 (1983).

Paragraph (2) is new. It authorizes the exercise of territorial jurisdiction over the
person of any defendant against whom is made a claim arising under any federal law if that
person is subject to personal jurisdiction in no state. This addition is a companion to the
amendments made in revised subdivisions (e) and (f) that provide for service of a summons and
complaint anywhere in the world.
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This paragraph corrects a hiatus in the enforcement of federal law. Under the former
rule, a problem was presented when the defendant was a non-resident of the United States
having contacts with the United States sufficient to justify the application of United States law
and to satisfy federal standards of forum selection, but having insufficient contact with any
single state to support jurisdiction under state long-arm legislation or meet the requirements ofthe Fourteenth Amendment limitation on state court territorial jurisdiction. In such cases, the
defendant was shielded from the enforcement of federal law by the fortuity of a favorable
limitation on the power of state courts which was incorporated into the federal practice by theformer rule. In this respect, the revision responds to the suggestion of the Supreme Court made
in Omni Capital Intern. v. Rudolf Wolff & Co.. Ld., 108 S.Ct. 404, 411 (1987). This
paragraph provides a federal reach in actions not subject to such nationwide service provisions
if it is needed to enable the federal courts to enforce the national law.

There remain Constitutional limitations on the exercise of territorial jurisdiction offederal courts over persons outside the United States. These arise from the Fifth Amendment
rather than from the Fourteenth Amendment, which limits state-court reach and which was
incorporated into federal practice by the reference to state law in the text of the former
subdivision (e) that is deleted by this revision. The Fifth Amendment requires that any
defendant have affiliating contacts with the United States sufficient to justify the exercise of
personal jurisdiction over that party. CQ Wells Fargo & Co. v. Wells Fargo Express Co., 556
F.2d 406, 418 (9th Cir. 1977). There may also be a further Fifth Amendment constraint in that
a plaintiff's forum selection might be so inconvenient to a defendant that it would be a denial of
the 'fair play and substantial justice" required by the due process clause, even though the
defendant had significant affiliating contacts with the United States. See DeJames v.Magnificent Carriers, 654 F.2d. 280, 286 n.3 (3d Cir. 1981). Compare World Wide
Volkswagen Corp. v. Woodson, 444 U.S. 286, 293-294 (1980); Insurance Corp of Ireland v.
Compagnie des Bauxites des Guinee, 456 U.S. 692, 702-703 (1982); Asahi Metal Indus v.
Superior Court of Cal., Solano County, 107 S. Ct. 1026, 1033-1035 (1987). See generally
Lusardi, Nationwide Service of Process: Due Process Limitations on the Power of the
Sovereign, 33 VILL. L. REV. 1 (1988).

This provision does not affect the operation of federal venue legislation. So genral
28 U.S.C. §1391. Nor does it affect the operation of federal law providing for the change of
venue. 28 U. S. C. §§1 404, 1406. The availability of §1404 providing for transfer for fairness
and convenience precludes any conflict between the full exercise of territorial jurisdiction
permitted by this rule and the Fifth Amendment requirement of "fair play and substantial
justice."

The district court should be especially scrupulous to protect aliens who reside in a
foreign country from forum selections so onerous that injustice could result. "[G]reat care and
reserve should be exercised when extending our notions of personal jurisdiction into the
international field." Asahi Metal Ind. v. Superior Court of Cal.. Solano County, 107 S. CT.
1026, 1035 (1987), quoting United States v. First National City Bank, 379 U. S. 378, 404
(1965) (Harlan, J., dissenting).

This narrow extension of the federal reach is inapplicable to cases in which federal
jurisdiction rests on the diversity of citizenship of the parties. This is perhaps a necessary
application of the principle of Erie Railroad Co. v. Tonmpkns, 304 U.S. 64 (1938). Cf.
Arrowsmith v. United Press International, 320 F.2d 219 (2d Cir. 1963). The extension of the
federal reach under this rule is also applicable only to defendants against whom a federal claim
is made.
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SUBDIVISION (1). This subdivision assembles in one place all the provisions of the
present rule bearing on proof of service. No material change in the rule is effected. The
provision that proof of service can be amended by leave of court is retained from the former
subdivision (h). See generallv 4A WRIGHT & MILLER, FEDERAL PRACTICE AND
PROCEDURE §1132 (2d ed. 1987).

SUBDIVISION (m). This subdivision retains much of the language of the present
subdivision ().

The new subdivision explicitly provides that the court shall allow additional time for
service if there is good cause for the plaintiff's failure to effect it in the prescribed 120 days,
and authorizes the court to relieve a plaintiff of the consequences of an application of this
subdivision even if there is no good cause shown. Such relief was formerly available in some
cases, partly in reliance on Rule 6(b), and it was not the purpose of the former rule to be
rigorous in the imposition of a dismissal for slowness in effectirng service. Relief may be
justified, for example, in a case in which the applicable statute of limitations would bar the
refiled action, or the defendant was evading service or concealing a defect in attempted service.
E.g.. Divkof. Owens-Illinois. Inc., 114 F. R. D. 104 (E.D.Mich. 1987). A specific instance
of good cause is set forth in paragraph (i)(3) of this rule, which provides for extensions if
necessary to correct oversights in compliance with the requirements of multiple service in
actions against the United States or its officers, agencies, and corporations. The district court
should also take care to protect pro se plaintiffs from consequences of confusion or delay
attending the resolution of an in formna paypfri petition. Robinson v. America's Best ConraCU
and Eyeglasses, 876 F. 2d. 596 (7th cir. 1989).

The 1983 revision of this subdivision referred to the "party on whose behalf such
service was required," rather than to the "plaintiff," a term used generically elsewhere in this
rule to refer to any party initiating a claim against a person who is not a party to the action. To
simplify the text, the revision returns to the usual practice in the rule of referring simply to "the
plaintiff' even though its principles apply with equal force to defendants who may assert claims
against non-parties under Rules 13(h), 14, 19, 20, or 21.

SUBDIVISION (n). This subdivision provides for in rem and quasi-in-rem jurisdiction.
Paragraph (n)(l) saves the rule from superseding 28 U.S.C. §1655 or any similar provisions
bearing on seizures or liens.

Paragraph (n)(2) provides for other uses of quasi-in-rem jurisdiction, but limits its use
to necessitous circumstances. Provisional remedies may be employed as a means to secure
jurisdiction over the property of a defendant whose person is not within reach of the court, but
occasions for the use of this provision should be rare, as where the defendant is a fugitive or
assets are in imminent danger of disappearing. Until 1963, it was not possible under Rule 4 to
assert jurisdiction in a federal court over the property of a defendant not personally served.
The 1963 amendment to subdivision (e) authorized the use of state law procedures authorizing
such seizures of assets as a basis for jurisdiction. Given the liberal availability of long-arm
jurisdiction, the exercise of power quasi-in-rem has become an anachronism. Circumstances
too spare to affiliate the defendant to the forum state sufficiently to support long-arm
jurisdiction over the defendant's person are also inadequate to support seizure of the defendant's
assets fortuitously found within the state. Shafer v. Heitner, 433 U.S. 186 (1977).
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RULE 4.1 SERVICE OF OTER PROCESS

ia) GENERALLY. Process. other than a summons as provided in jule 4

2 or subpoena as provided in Rule 45. shall be served by a United States marshal

3 or a deputv United States marshal. or by a person speciaLy agpointed for that

4 Durpose. who shall make proof ofser-vice as Drovided in Rule 4a)1 Such process

5 may be served anywhere within the territorial limits of the state in which the

6 district court is held. and. when authorized by a statute of the United

7 States. beyond the territorial limits of that state.

8 (A) ENFORCEMENT OF ORDERS: COMMITMENT FOR CIVIL CONTEMPT. An

9 order of civil commitment of a person held to be in contempt of a decree or

10 iniunction issued to enforce the laws of the United States may be served and

11 enforced in an' district. Orders of civil contempt enforcing other decrees or

12 injunctions shall be served in the state in which is located the court issuing the

13 order to be enZforced or elsewhere within the United States if not more than 100

14 miles from the place at which the order to be enforced was issued.

ADVISORY COMMIITEE NOTE

This is a new rule. Its purpose is to separate those few provisions of the former Rule 4bearing on matters other than service of a summons to allow greater textual clarity in Rule 4.Subdivision (a) contains no new language.

Subdivision (b) replaces the final clause of the penultimate sentence of the former
subdivision 4(f), a clause added to the rule in. 1963. The new rule provides for nationwideservice of orders of civil commitment enforcing decrees or injunctions issued to compelcompliance with federal law. The rule makes no change in the practice with respect to theenforcement of injunctions or decrees not involving the enforcement of federally-created rights.
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Service of process is not required to notify a party of a decree or injunction, or of an
order that the party show cause why that party should not be held in contempt of such an order.
With respect to a party who has once been served with a summons, the service of the decree or
injunction itself or of an order to show cause can be made pursuant to Rule 5. Thus, for
example, an injunction may be served on a party through that person's attorney. Chagras v.
Ild States, 369 F. 2d 643 (5th cir. 1966). The same is true for service of an order to show

cause. Waffenschneider v. Mackay, 763 F. 2d 711 (5th cir. 1985).

The new rule does not affect the reach of the court to impose criminal contempt
sanctions. Nationwide enforcement of federal decrees and injunctions is already available with
respect to criminal contempt: a federal court may effect the arrest of a criminal contemnor
anywhere in the United States, 28 U.S.C. §3041, and a contemnor when arrested may be
subject to removal to the district in which punishment may be imposed. F. R. Crim. Pro. 40.
Thus, the present law permits criminal contempt enforcement against a contemnor wherever
that person may be found.

The effect of the revision is to provide a choice of civil or criminal contempt sanctions
in those situations to which it applies. Contempt proceedings, whether civil or criminal, must
be brought in the court that was allegedly defied by a contumacious act. a parte Bra, 74
U.S. 366 (1869). This is so even if the offensive conduct or inaction occurred outside the
district of the court in which the enforcement proceeding must be conducted. E.g.. M Cara
v United Sar, 291 Fed. 497 (8th cir.), cer. denie 263 U.S. 714 (1923). For this purpose,
the rule as before does not distinguish between parties and other persons subject to contempt
sanctions by reason of their relation or connection to parties.

RULE 5. SERVICE AND FILING OF

PLEADINGS AND OTHER PAPERS

2 (d) FILING: CERTIFICATE OF SERVICE. All papers after the complaint

3 required to be served upon a party, together with a certificate of service, shall

4 be filed with the court eithef ore-seri.F within a reasonable time

S thefeafter service, but the court may on motion of a party, or on its own

6 initiative, order that depositions upon oral examination and interrogatories,

7 requests for documents, requests for admission, and answers and responses

8 thereto not be filed unless on order of the court or for use in the proceeding.
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9 (e) FILING WITH THE COURT DEFINED. The filing of pleaings-and-othef

10 papers with the court as required by these rules shall be made by filing them

II with the clerk of the court, except that the judge may permit the papers to be

12 filed with the judge, in which event the judge shall note thereon the filing date

13 and forthwith transmit them to the office of the clerk. Papers may be filed by

14 facsimile transmission if permitted by rules of the district court. provided that

15 the rules are authorized by and consistent with standards established by the

16 ludicial Conference of the United States. The clerk shall not refuse to accept

17 for filing any paper presented for that purpose solely because it is not presented

18 in nro erform as required by these rules or any local rules or practices.

ADVISORY COMMITTEE NOTES

SUBDIVISION (d). This subdivision is amended to require that the person making
service under the rule certify that service has been effected. Such a requirement has generally
been imposed by local rule.

Having such information on file may be useful for many purposes, including proof of
service if an issue arises concerning the effectiveness of the service. The certificate will
generally specify the date as well as the manner of service, but parties employing private
delivery services may sometimes be unable to specify the date of delivery. In the latter
circumstance, a specification of the date of transmission of the paper to the delivery service may
be sufficient for the purposes of this rule.

SUBDIVISION (e). The words "pleading and others are stricken as unnecessary.
Pleadings are papers within the meaning of the rule. The revision also accommodates the
development of the use of facsimile transmission for filing.

Several local district rules have directed the office of the clerk to refuse to accept for
filing papers not conforming to certain requirements of form imposed by local rules or practice.
This is not a suitable role for the office of the clerk, and the practice exposes litigants to the
hazards of time bars; for these reasons, such rules are proscribed by this revision. The
enforcement of these rules and of the local rules is a role for a judicial officer. A clerk may of
course advise a party or counsel that a particular instrument is not in proper form, and may be
directed to so inform the court.
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RULE 12. DEFENSES AND OBJECTIONS - WHEN AND HOW

PRESENTED - BY PLEADING OR MOTION - MOTION FOR

JUDGMENT ON THE PLEADINGS.

(a) WEIEN PRESENTED.

2 (1) Unless a different time is prescribed in a statute of the United States.

3 A g defendant shall serve an answer

4 L) within 20 days after the service of the summons and complaint upon

5 that defendant, pr

6 ,B) if service of the summons has been waived on reauest made pursuant

7 to Rule 4(d). within 60 days from the date on which the request of waiver way

8 sent. or 90 davs from such date if the defendant was addressed outside an

9 judicia district of the United States ereep+-when sr -4s-made-u.deFr- e

lo 4ffe -adfefefe~t-time-s -p scTbdi4eoe-f-en-tp~-asgu

11 th s sOMt e te r - tsae

12 2d A party served with a pleading stating a cross-claim against that

13 party shall serve an answer thereto within 20 days after the service upon that

14 party. The plaintiff shall serve a reply to a counterclaim in the answer within

15 20 days after service of the answer, or, if a reply is ordered by the court, within

16 20 days after service of the order, unless the order otherwise directs. The

17 United States or an officer or agency thereof shall serve an answer to the

18 complaint or to a cross-claim, or a reply to a counterclaim, within 60 days after

19 the service upon the United States attorney of the pleading in which the claim is

20 asserted.
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21 f[L The service of a motion permitted under this rule alters these periods

22 of time as follows, unless a different time is fixed by order of the court:

23 (4 A) if the court denies the motion or postpones its disposition until the

24 trial on the merits, the responsive pleading shall be served within 10 days after

25 notice of the court's action; Qr

2.6 (2 D) if the court grants a motion for a more definite statement, the

27 responsive pleading shall be served within 10 days after the service of the more

28 definite statement.

29

ADVISORY COMMITrEE NOTE

Subdivision (a) is revised by the addition of subparagraph (a)(l)(B) to reflect
amendments to Rule 4. A defendant who waives service of process on request made pursuant to
Rule 4(d) is protected against any resulting abbreviation of the time for answer. Pursuant to
Rule 4(d)(3), the defendant is allowed 60 days from the date of dispatch of the notice and
request, or 90 days if the defendant is addressed outside any judicial district of the United
States.

The time of dispatch appears on the face of the request for waiver and is hence a date
readily known to both parties. It is therefore the date used to measure the return day for the
waiver form, so that the plaintiff can know on a day certain that service of process will be
necessary, and is accordingly also a useful date for measuring the time for answer. The
defendant who returns the waiver is given additional time for answer in order to assure that the
defendant loses nothing by waiving service of process.

The subdivision is also amended to strike a reference to a subdivision of Rule 4 that has
been deleted from that rule. It is also amended to strike the reference to state law with respect
to the time for answer. This amendment accords with the amendment to Rule 4 in providing
nationwide uniformity with respect to the form and content of a summons: 20 days after service
of the summons is the time normally required for answer wherever the district court may sit.
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RULE 15. AMENDED AND SUPPLEMENTAL PLEADINGS

2 (C) RELATION BACK OF AMENDMENTs. An amendment of a Dleg

3 relates back to the date of the original pleading when

4 (1) relation back is permitted by the law that nrovid he statute o

5 limitations applicable to the action, or

6 LZf Whe ever the claim or defense asserted in the amended pleading

7 arose out of the conduct, transaction, or occurrence set forth or attempted to be

8 set forth in the original pleading, the-mermensrektes-baek- ta f-the

9 efggapleading-* . or

10 jM An amendment ehanging change the party or the naming of the

11 p-aM against whom a claim is asserted felate-back ifr the foregoing provision

* 12 (2) is satisfied; and, within the period provided by law &k._hm) for

13 eomenmeing-the-aetion-agaimt servce of the summons and com laint, the party

14 to be brought in by amendmentrthparty (4 i) has received such notice of the

15 institution of the action that the party will not be prejudiced in maintaining a

16 defense on the merits, and (2 O) knew or should have known that, but for a

17 mistake concerning the identity of the proper party, the action would have been

18 brought against the party.

19 The delivery or mailing of process to the United States Attorney, or

20 United States Attorney's designee, or the Attorney General of the United States,

21 or an agency or officer who would have been a proper defendant if named,

22 satisfies the requirement of clauses (4 A and (2 &) hereof Miszr3gra (



30

23 with respect to the United States or any agency or officer thereof to be brought

24 into the action as a defendant.

25

ADVISORY COMMITTEE NOTE

The rule has been revised to prevent parties against whom claims are made from taking
unjust advantage of otherwise inconsequential pleading errors to sustain a limitations defense.

PARAGRAPH (c)(1). This provision is new. It is intended to make it clear that the rule
does not apply to preclude any relation back that may be permitted under the applicable
limitations law. Generally, the applicable limitations law will be state law. If federal
jurisdiction is based on the citizenship of the parties, the primary reference is the law of the
state in which the district court sits. Walker v. Arnco Steel Car., 446 U.S. 740 (1980). If
federal jurisdiction is based on a federal question, the reference may be to the law of the state
governing relations between the parties. E. g.. Board of Regents v. Tomanio, 446 U. S. 478
(1980). In some circumstances, the controlling limitations law may be federal law. E.g.,
v. Conrail. Inc. 107 S. Ct. 1538 (1987). C Burlington Northern R. Co. v. Woods, 480 U. S.
1 (1987); Stewart Organization v. Ricoh, 108 S. Ct. 2239 (1988). Whatever may be the
controlling body of limitations law, if that law affords a more forgiving principle of relation
back than the one provided in this rule, it should be available to save the claim. Accord,
Marshall v. Muirenin, 508 F. 2d 39 (1st cir. 1974). If Schiavone v. Fortune, 106 S. Ct. 2379
(1986) implies the contrary, this paragraph is intended to make a material change in the rule.

PARAGRAPH (C)(3). This paragraph has been revised to change the result in SchiLavwe
v. &Fortin,_1Vrg, with respect to the problem of a misnamed defendant. An intended
defendant who is notified of an action within the period allowed by Rule 4(m) for service of a
summons and complaint may not under the revised rule defeat the action on account of a defect
in the pleading with respect to the defendant's name, provided that the requirements of clauses
(A) and (B) have been met. If the notice requirement is met within the Rule 4(m) period, a
complaint may be amended at any time to correct a formal defect such as a misnomer or
misidentification. On the basis of the text of the former rule, the Court reached a result in
Schiavone v. Fortune that was inconsistent with the liberal pleading practices secured by Rule
8. See Bauer, Schiavone: An Un-Fortune-ate Illustration of the Supreme Court's Role as
Interreter of the Federal Rules of Civil Procedure, 63 NOTRE DAME L. REV. 720 (1988);
Brussack, Outrageous Fortune: 7he Case for Amendin, Rule 15(c) Again, 61 S. CAL. L. REV.
671 (1988); Lewis, The Excessive History of Federal Rule 15(c) and Its Lessons for Cvil Rules
Revsion, 86 MuCH. L. REV. 1507 (1987).

In allowing a name-correcting amendment within the time allowed by Rule 4(m), this
rule allows not only the 120 days specified in that rule, but also any additional time resulting
from any extension ordered by the court pursuant to that rule, as may be granted, for example,
if the defendant is a fugitive from service of the summons.
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This revision, together with the revision of Rule 4(i) with respect to the failure of a
plaintiff in an action against the United States to effect timely service on all the appropriate
officials, is intended to produce results contrary to those reached in Gardner v. Gartman, 880
F. 2d 797 (4th cir. 1989), &A v. U. E=dLr, L 886 F. 2d 443 (1st cir. 1939), Martin's
Food & liquor. Inc. v. U. 5. DeIM. of A riculture, 14 F. R. S. 3d 86 (N. D. 111. 1988). fiLCL
Montgomer' I. United States Postal Service, 867 F. 2d 900 (5th cir. 1989), Warren v.
&eparmnent of the Army, 867 F. 2d 1156 (8th cir. 1989); Miles v. Department of the Army, 881
F. 2d 777 (9th cir. 1989), Worsten v. Department of the Interior, 896 F. 2d 422 (9th cir. 1990);
Brown v. oria Dept. of Revenue, 881 F. 2d 1018 (I Ith cir. 1989).

RULE 24. INTERVENTION

2 (c) PROCEDURE. A person desiring to intervene shall serve a motion to

3 intervene upon the parties as provided in Rule 5. The motion shall state the

4 grounds therefor and shall be accompanied by a pleading setting forth the claim

5 or defense for which intervention is sought. The same procedure shall be

6 followed when a statute of the United States gives a right to intervene. When

7 the constitutionality of an act of Congress affecting the public interest is drawn

8 into question in any action in which the United States or an officer, agency, or

9 employee thereof is not a party, the court shall notify the Attorney General of

10 the United States as provided in Title 28, U.S.C. sec. 2403. When

11 constitutionalitv of any statute of a State gffecting the public interest is drawn in

12 nuestion in any action in which that State or anv agency. officer. or Cemiovee

13 thereof is not a arM. the court shall noti the atorney general of the State ar

14 vrovided in rtle 28. U.S. C sec. 2403 A partM challenging the

15 constitutionality of legislation should call the attention of the court to its

16 consequental dutW but failure to do so is not a waiver of an ntitui l

17 right otherise timely asserted
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ADVISORY COMMITTEE NOTE

Language is added to bring Rule 24(c) into conformity with the statute cited, resolvingsome confusion reflected in district court rules. As the text provides, counsel challenging theconstitutionality of legislation in an action in which the appropriate government is not a partyshould call the attention of the court to its duty to notify the appropriate governmental officers.The statute imposes the burden of notification on the court, not the party making theconstitutional challenge, partly in order to protect against any possible waiver of constitutionalrights by parties inattentive to the need for notice. For this reason, the failure of a party to callthe court's attention to the matter cannot be treated as a waiver.

RULE 26. GENERAL PROVISIONS GOVERNING DISCOVERki

I (a) DISCOVERY METHODS. Parties may obtain discovery by one or

2 more of the following methods: depositions upon oral examination or written

3 questions; written interrogatories; production of documents or things or

4 permission to enter upon land or other property, for inspection and other

5 purposes; physical and mental examinations; and requests for admission.

6 Discovery at a place within a country having a treLam with the United States
7 afplicable to such discovery shal bL onducted b method autorized by the
8 treaty unless the court determines that those methods are inaduae or
9 inequitable and authorizes other diyscover methods not 1rohibited by the treaty.

10 (b) DISCOVERY SCOPE ANm LIMITS. Unless otherwise limited by order of
11 the court in accordance with these rules, the scope of discovery is as follows:

12 (1) IN GENERAL. Parties may obtain discovery regarding any matter, not
13 privileged, which is relevant to the subject matter involved in the pending
14 action, whether it relates to the claim or defense of the party seeking discovery

15 or to the claim or defense of any other party, including the existence,

16 description, nature, custody, condition and location of any books, documents,
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@ 17 or other tangible things and the identity and location of persons having

1 8 knowledge of any discoverable matter. It is not ground for objection that the

19 information sought will be inadmissible at the trial if the information sought

20 appears reasonably calculated to lead to the discovery of admissible evidence.

21 The frequency or extent of use of the discovery methods set forth in

22 subdivision (a) shall be limited by the court if it determines that: (i) the

23 discovery sought is unreasonably cumulative or duplicative, or is obtainable

24 -am some other source that is more convenient, less burdensome, or less

25 expensive; (ii) the party seeking discovery has had ample opportunity by

26 discovary in the action to obtain the information sought; or (iii) the discovery is

27 unduly burdensome or expensive, taking into account the needs of the case, the
28 amount in controversy, limitations on the parties' resources, and the importance

29 of the issues at stake in the litigation. The court may act upon its own initiative

30 after reasonable notice or pursuant to a motion under subdivision (c).

31 (2) INSURANcE AGREEMENTS. * * * * *

32 (3) TRIAL PREPARATION: MATERIALS. ****

33 (4) TRIAL PREPARATION: EXPERTS. * L 4 * *

34 a)i CQAMS OF PRIVILEGE OR PROTECTION OF TR4L PREPARATION MATERLiLS.

35 When information is withheld from discovery on a claim that it is privileged or

36 subject to protection as trial reparation materials, the claim shall be made

37 eoresslv and shall be supported by a descrntion of the nature of the

38 documents. communications. or things not produced that is su ic t to enable

39 the demanding parM' to ontest the claim
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ADVISORY COMM1TTEE NOTES

SUBDIVISION (a). Language is added to this subdivision to reflect a policy of balanced
accommodation to international agreements bearing on methods of discovery. Cf. Societe
Nationale v. U. S. Dist. C.. S. D. Iowa, 107 S. Ct. 2542, 2557-2568 (1987). Attorneys and
judges should be cognizant of the adverse consequence for international relations of unduly
intrusive discovery methods that offend the sensibilities of those governing other countries. a
generaUi Weis, The Federal Rules and the Hague Conventions: Concerns of Confo it a
Comity, 50 U. PMT. L. REV. 903 (1989); Alley & Prescott, Recent Developments in the
United States Under the Hague Evidence Convention, 2 LEIDEN J. INT'L LAW 19 (1989). If
certain methods of discovery have been approved for international use, positive international
relations require that these methods be preferred, and that other methods should not be
employed in discovery at places in foreign countries, at least if the approved methods are
adequate to meet the need of the litigant for timely access to the information.

The rule of comity stated in this rule does not apply to discovery of documents and
things from parties who are subject to the court's personal jurisdiction, and who may be
required to produce such materials at the place of trial. E.g. Insurance Corb. of Iredand v.
Campagnie des Bauxites, 456 U. S. 694 (1982). The rule also does not apply to the taking of
depositions of parties or persons controlled by parties who may be deposed within the United
States.

Nor does the rule require comity where the discovery methods available by treaty are
'inadequate or inequitable." This provision allows the court to make a discreet judgment on the
facts as to the sufficiency of the internationally agreed discovery methods. Illustratively, a
party should be required to make first resort under the Hague Convention despite a partial
Article 23 reservation by the country in which discovery is sought, but not if that country has
imposed a blanket reservation as an obstacle to discovery.

The rule also directs the court to authorize the use of other discovery methods as may
be needed to assure that discovery is not "inequitable." International litigants should not be
placed in a favored position as compared to American litigants similarly situated, especially in
commercial matters with respect to which the similar American litigants may be their economic
competitors. Especially, an international litigant using the provisions of Rule 26-37 should not
be permitted to use the Hague Convention or a similar international agreement or even the law
of the party's own country to create obstacles to equivalent discovery by an adversary.

Indeed, the court is not precluded by the rule from authorizing, to assure that discovery
is adequate and equitable, the use of discovery methods that may violate the laws of another
country. Cf. Societe Internationale v. Rogers, 357 U. S. 197 (1958). Where the impediment to
discovery is imposed by public authority not at the request of the international litigant or the
non-party from whom information is sought, accommodation may be necessary to reconcile the
requirement of this rule that discovery be equitable to foreign law. But in no circumstance can
the court authorize discovery methods that violate the mandate of a treaty that is the law of the
United States.

SUBDm SION (b). A new paragraph (b)(5) is added. Its purpose is to provide a party
whose discovery is constrained by a claim of privilege or work product protection with
information sufficient to evaluate such a claim and to resist if it seems unjustified. The party
claiming a privilege or protection cannot decide the limits of that party's own entitlement.
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A party receiving a discovery request who claims a privilege or protection but fails to
disclose the claim is at risk of waiving the privilege or protection and may be subject to
sanctions under Rule 37(b)(2). A party claiming a privilege or protection who fails to provide
adequate information about the claim to the party seeking the information may be compelled to
do so by motion made pursuant to Rule 37(a). Such motions and responses to motions are
subject to the sanctions provisions of Rules 7 and 11.

A party receiving a discovery request that is too broad may be faced with a burdensome
task to provide full information regarding all that party's claims to privilege or work product
protection. Such a party is entitled to a protective order under subdivision (c) of this rule. The
issue of the sufficiency of a disclosure is appropriate for resolution at a pretrial conference
conducted under Rule 16(b), and may require an examination of documents in camera.

RULE 28. PERSONS BEFORE WHOM

DEPOSITIONS MAY BE TAKEN.

. 2 (b) IN FOREIGN COUNTRIES. Subject to the provisions of Rule 26(a) In-a

3 femigfrbey, depositions may be taken in a foreign countrv (1) pursuant to

4 any applicable treaty or convention. or Q) pursuant to a letter of revest

5 (whether or not captioned a letter rogatorv). or (3) on notice before a person

6 authorized to administer oaths in the place in which the examination is held,

7 either by the law thereof or by the law of the United States, or (2 9 before i

8 person commissioned by the court, and a person so commissioned shall have the.

9 power by virtue of his commission to administer any necessary oath and take

10 testimony, or -- Nr-~suant-4e-a=4ettef -fogaoy. A commission or a letter

11 moatoyg aL reauest shall be issued on application and notice and on terms that

12 are just and appropriate. It is not requisite to the issuance of a commission or a

13 letter roegatory of re.aue that the taking of the deposition in any other manner is

14 impracticable or inconvenient; and both a commission and a letter iregatoi'y p. 15 rug may be issued in proper cases. A notice or commission may designate
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16 the person before whom the deposition is to be taken either by name or by

17 descriptive title. A letter rogatoiy of rgau may be addressed 'To the

18 appropriate Authority in [here name the country]." When a letter of request or

19 any other device is used pursuant to any jpjplicable treatv or convention it shall

20 be captioned in the form prescribed by that reaty or convention. Evidence

21 obtained in response to a letter Fogatofry oLrfaues need not be excluded merely

22 for the reason that it is not a verbatim transcript or that the testimony was not

23 taken under oath or for any similar departure from the requirements for

24 depositions taken within the United States under these rules.

ADVISORY COMM=ITEE NOTE

This revision is intended to make effective use of the Hague Convention on the Taking
of Evidence Abroad in Civil or Commercial Matters, and of any similar treaties which the
United States may enter into in the future, as sources of additional methods for taking
depositions abroad. Pursuant to revised Riu!e 26(a), the party taking the deposition is obliged to
conform to an applicable treaty or convention if an effective deposition can be taken by such
internationally approved means, even though a verbatim transcript is not available or testimony
cannot be taken under oath.

The term 'letter of request" has been substituted in the rule for the former term, "letter
rogatory" because it is the primary method provided by the Hague Convention. A letter
rogatory is essentially a form of letter of request. There are several other minor changes that
are designed merely to carry out the intent of the other alterations.

RULE 30. DEPOSITIONS UPON ORAL EXAMINATION

(a) WHEN DEPOSITIONS MAY BE TAKEN. After commencement of the

2 action, any party may take the testimony of any person, including a party, by

3 deposition upon oral examination. Leave of court, granted with or without

4 notice, must be obtained only if the plaintiff seeks to take a deposition prior to
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5 the expiration of 30 days after service of the summons and complaint upon any

6 defendant or-ser-iee-made-idef Ien)-. ifricm as been waived 2ursuant

7 to Rule 4(d ). 70 daWs after the date on which the request for waiver was sent or

8 100 days if the defendant was addressed outside an' judicial district of the

9 United States, except that leave is not required (1) if a defendant has served a

10 notice of taking deposition or otherwise sought discovery, or (2) if special

I I notice is given as provided in subdivision (b)(2) of this rule. The attendance of

12 witnesses may be compelled by subpoena as provided in Rule 45. The

13 deposition of a person confined in prison may be taken only by leave of court

14 on such terms as the court prescribes.

15

ADVISORY COMMrITEE NOTE

SUBDIVISION (a). The revision deletes the reference to Rule 4(e), a provision that has
itself been deleted.

The revision also adds a provision conforming this rule to Rules 4(d) and 12(a), as
amended, providing a grace period for all defendants wherever served; those who waive
service, like those who are served, are protected from depositions until 10 days after the date on
which the answer must be filed.
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RULE 34. PRODUCTION OF DOCUMENTS AND THINGS AND

ENTRY UPON LAND FOR INSPECTION AND OTHER

PURPOSES

2 (C) PERSONS NOT PARTIES. ele-de e-ao-prSeokd-ar-4ndependeRt

3 aefioFi-agaifst--per-onrot-a-hpan --fo -pfdei-&-dFoe44mffsad-4hfi-a

4 peFmission-to-etter--lpefn-land A person not a 'pan to the action ma be

5 compelled to produce documents and things or to submit to an inspection as

6 provided in Rule 45.

7

ADVISORY COMMITIEE NOTE

This amendment reflects the change effected by revision of Rule 45 to provide for
subpoenas to compel non-parties to produce documents and things and to submit to inspections
of premises. The deletion of the text of the former paragraph is not intended to preclude an
independent action for production of documents or things or for permission to enter upon land,
but such actions may no longer be necessary in light of this revision.

RULE 35. PHYSICAL AND MENTAL EXAMINATIONS OF PERSONS

1 (a) ORDER FOR EXAMINATION. When the mental or physical condition

2 (including the blood group) of a party or of a person in the custody or under the

3 legal control of a party, is in controversy, the court in which the action is

4 pending may order the party to submit to a physical eeaniifaienrby-hysieiai-

S or mental examination by a physe syehlegi suitably licensed or
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6 Cefaed examiner, or to produce for examination the person in the party's

7 custody or legal control. The order may be made only on motion for good

8 cause shown and upon notice to the person to be examined and to all parties and

9 shall specify the time, place, manner, conditions, and scope of the examination

10 and the person or persons by whom it is to be made.

11 (b) REPORT OF EvraaN OR PsuctiOcii sz ExAMINER.

12 (1) If requested by the. party against whom an order is made under Rule

13 35(a) or the person examined, the party causing the examination to be made

14 shall deliver to the requesting party a copy of the detailed written report of the

'5 e*amining--physk s-er--pyehegist examiner setting out the phyeieiae*--mE

16 psy"ehelogists examiner's findings, including results of all tests made, diagnoses

17 and conclusions, together with like reports of all earlier examinations of the

18 same condition. After delivery the party causing the examination shall be

* 19 entitled upon request to receive from the party against whom the order is made

20 a like report of any examination, previously or thereafter made, of the same

21 condition, unless, in the case of a report of examination of a person not a party,

22 the party shows that the party is unable to obtain it. The court on motion may

23 make an order against a party requiring delivery of a report on such terms as are

24 just, and if aa phy.iia -rsylegist xaminer fails or refuses to make a

25 report the court may exclude the testimony of the phys.swyhegiet

26 eaminer if offered at trial.

27 (2) * * * *

28 (3) This subdivision applies to examinations made by agreement of the

29 parties, unless the agreement expressly provides otherwise. This subdivision

30 does not preclude discovery of a report of an eaminieng-physieim CaOiMer or
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31 the taking of a deposition of the physiejan c aminer in accordance with the

32 provisions of any other rule.

33 4e)-sRoN-h-- se-p f 4 is- Pde-- ehelegb-is a

34 psyeogistiemed-of-eerfie-aSta h-Diset f-Goma

ADVISORY COMMITTEE NOTE

The revision authorizes the court to require physical or mental examinations conducted
by any person who is suitably licensed or certified.

The rule was revised in 1988 by Congressional enactment to authorize mental
examinations by licensed clinical pyschologists. This revision extends that amendment to
include other certified or licensed professionals, such as dentists or occupational therapists, who
are not physicians or clinical psychologists, but who may be well-qualified to give valuable
testimony about the physical or mental condition that is the subject of dispute.

The requirement that the examiner be suitably licensed or certified is a new
requirement. The court is thus expressly authorized to assess the credentials of the examiner to
assure that no person is subjected to a court-ordered examination by an examiner whose
testimony would be of such limited value that it would be unjust to require the person to
undergo the invasion of privacy associated with the examination. This authority is not wholly
new, for under the former rule, the court retained discretion to refuse to order an examination,
or to restrict an examination. 8 WRIGHT & MILLER, FEDERAL PRACTICE &
PROCEDURE §2234 (1986 Supp.). The revision is intended to encourage the exercise of this
discretion, especially with respect to examinations by persons having narrow qualifications.

The court's responsibility to determine-the suitability of the examiner's qualifications
applies even to a proposed examination by a physician. If the proposed examination and
testimony calls for an expertise that the proposed examiner does not have, it should not be
ordered, even if the proposed examiner is a physician. The rule does not, however, require that
the license or certificate be conferred by the jurisdiction in which the examination is conducted.
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RULE 41. DISMISSAL OF ACTION

2 (b) INVOLUNTARY DIsMIssAL: EFFECT THEREOF. For failure of the

3 plaintiff to prosecute or to comply with these rules or any order of court, a

4 defendant may move for dismissal of an action or of any claim against the

5 defendant. -After-therlaintif-if -aeti l-trie-b-theeuFt-wieutry.i-4 as

6 eompleted-hefpeselttioAe~evide~ee.4edefend nt,1t- ~.wajvingth.Igh#

7 e.ffF-evidefiee-if-the-.eve ntt-he-mteioft---netr- ed-r-may-m Mave for-

8 -tniisw-e -th&-gf-ound -tha+uo4efet-}W"aw4Mpe-fbassh

9 e-e-FtgJht-feelief.-7e-3ut-esB-tfiFieO ffalt&--thefl-deteFffine4hem-

10 rnff-lM dgiF-tlg et--agaist-heip-aptff-orOF-e6r-4o -fe&F-ey-utfn

11 ttflwelowof-alA YieM7-d};49i eo-{{-er&m-udfmt-ef-Ow-fibt

1 12 againt4e-viF^f>"et--Al-mof~ipa-wvd-4-u-%()

13 Unless the court in its order for dismissal otherwise specifies, a dismissal under

14 -this subdivision and any dismissal not provided for in this rule, other than a

15 dismissal for lack of jurisdiction, for improper venue, or for failure to join a

16 party under Rule 19, operates as an adjudication upon the merits.

107

ADVISORY COMMI=E NOTE

Language is deleted that authorized the use of ffiis rule as a means of terminating a non-
jury action on the merits when the plaintiff has failed to carry a burden of proof in presenting
the plaintiff's case. Me device is replaced by the new provisions of Rule 52(c), which
authorize entry of judgment against the defendant as well as the plaintiff, and earlier than the,
close of es the party against whom judgment is rendered. A motion to dismiss under
Rule 41 on the ground Sthat a plaintiff's evidence is legally insufficient should now be treated as
a motion for judgment on partial findings as provided in Rule 52(c).
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RULE 44. PROOF OF OFFICIAL RECORD

1 (a) AUTHENTICATION.

2 (1) DOMESTIC. An official record kept within the United States, or any

3 state, district, ar commonwealth, tefniter-yT-o-ieFsuike-posseser-theeef, or

4 within thePnamaaal -ZoneTn-Tefkr-of4h ae~ifI d&,-the

5 Rykfy4slwIds a territory subject to the administrative or judicial iurisdiction

6 of the United States, or an entry therein, when admissible for any purpose, may

7 be evidenced by an official publication thereof or by a copy attested by the

8 officer having the legal custody of the record, or by the officer's deputy, and

9 accompanied by a certificate that such officer has the custody. The certificate

10 may be made by a judge of a court of record of the district or political

11 sub-division in which the record is kept, authenticated by the seal of the court,

12 or may be made by any public officer having a seal of office and having official

13 duties in the district or political subdivision in which the record is kept,

14 authenticated by the seal of the officer's office.

15 (2) FOREIGN. A foreign official record, or an entry therein, when

16 admissible for any purpose, may be evidenced by an official publication thereof;

17 or a copy thereof, attested by a person authorized to make the attestation, and

18 accompanied by a final certification as to the genuineness of the signature and

19 official position (i) of the attesting person, or (ii) of any foreign official whose

20 certificate of genuineness of signature and official position relates to the

21 attestation or is in a chain of certificates of genuineness of signature and official

22 position relating to the attestation. A final certification may be made by a

23 secretary of embassy or legation, consul general, vice consul, or consular agent
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@ 24 of the United States, or a diplomatic or consular official of the foreign country

25 assigned or accredited to the United States. If reasonable opportunity has been

26 given to all parties to investigate the authenticity and accuracy of the

27 documents, the court may, for good cause shown, (i) adtrit an attested capy

28 without final certification or (ii permit the foreign official record to be

29 evidenced by an attested summary with or without a final certification. ak

30 eistinat aare certitaed aa

31 proided in a treat' or convention to whic the United Stares and the foreign

3 2 countrv in _wich theofficial recordislctdaeate.

33

ADVISORY COMMIITEE NOTE

The amendment to paragraph (a)(l) strikes the references to specific territories, two of
which are no longer subject to the jurisdiction of the United States, and adds a generic term to
describe governments having a relationship with the United States such that their official
records should be treated as domestic records.

The amendment to paragraph (a)(2) adds a sentence to dispense with the final
certification by diplomatic officers when the United States and the foreign country where the
record is located are parties to a treaty or convention that abolishes or displaces the
requirement. In that event the treaty or convention is to be followed. This changes the former
procedure for authenticating foreign official records only with respect to records from countries
that are parties to the Hague Convention Abolishing the Requirement of Legalization for
Foreign Public Documents. Moreover, it does not affect the former practice of attesting the
records, but only changes the method of certifying the attestation.

The Hague Public Documents Convention provides that the requirement of a final
certification is abolished and replaced with a model ae~gg, which is to be issued by officials
of the country where the records are located. See Hague Public Documents Convention, Arts.
24. The g~ajt1 certifies the signature, official position, and seal of th- atteLting officer. The
authority who issues the gaosZl& must maintain a register or card index showing the serial
number of the and other relevant information recorded on it. A foreign court can then
check the serial number and information on the aosnll with the issuing authorizy in order to
guard against the use of fraudulent gRpALU. This system provides a reliable metlod for
maintaining the integrity of the authentication process, and the a stic can be accorded greater
weight than the normal authentication procedure because foreign officials are more likely to
know the precise capacity under their law of the attesting officer than would an American
official. See generally Comment, h United States and th Hague CoGM ionb lih,
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Reuirement of LWealization for Foreign Public Doments 1I HARV. INT'L L.J. 476, 482,
488 0970).

RULE 45. SUBPOENA

1 (a) owArrEwwNDANCE OF Wmswsf FORM; ISSUANCE.

2 LL) Every subpoena shall be-issu -by-Ae-elerk nder-the-sea-ehe

3 eoent,-shaH

4 l11 state the name of the court from which it is issued- and

5 Jstate the title of the action, the name of the court in which it is

6 pending. and its civil action number. and

7 LQ command each person to whom it is directed to attend and give

8 testimony or to produce and Dermnit inspection andcopying of designated books.

9 documents or tangible things in the possession. cuso or control of that

10 person. or to permit inspection of gremises, at the time and place therein

11 specified~qan4

12 (DJ set-forth the text of subdivision A) this rule.

13 A command to Droduce evidence or to 2ermit inspecton may be joined with a

14 command to appear at trial ng or atdepositn or m be issued

15 ey

16 2 A suboa commanding attendance at a trial or hearing shall isse=

17 from the court for the distric in which the hearing or trial is to b held, A

18is ubnoena for attendance a"a deposition shall issue from the court forthe

19 distict designuied b& the notice of depositan as the dis=trictnwhich the

20 depositon is to be taken. f separate from a subpoena commandithe
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21 auendance of a person. a subpoena for production or inspection shall issue from

22 the court for the district in which the production or nsetion is to be made.

23 LU The clerk shall issue a subpoena, oe-subpeena-f-thepFodefiR

24 oomeataiy-eeyidefee signed and-weaed but otherwise in blank, to a party

25 requesting it, who shall fill coMp it in before service. An attorney as officer

26 ofthe court mae also issue and sign a subpoena on behalf o

27 (A) a coun in which the attorney is authorized to ractice. or

28 (B) a court for a district in which a deposition or roduction is

29 compelled by the subpoena. ,f the deposition or prod uction ertains to an

30 action pending in a court in which the attorne is thorizd to p ice.

31 (b) FOi-PRODUboN0oI-9 Dpc-rgu-rrr Evvy

32 it is-ited to pFuwA *--boeksT

33 Pa~s,--oewne*4s,--ef-4angib64hngs-esigmte -tbemiR,--uv~h&eeuFtupon

34 mnofoade-pfe y-a -in-a et-rt Fbeore-t',. 1; fi-eeified-in-the

35 stbp e pa nee-lteeffi&-a ,a9>sXF- 9e subPe9n

36 i estable-OFefor-o essiyevo-(2)eondjten.deW 44e otion-upo e-the

37 ava eefl*b -pe F se--beh4h" h d-S -

38 seneb m oef -p ing-Ao emeumefl-ner t l e4hiugs

39 bed SERVICE.

40 (2) A subpoena may be served by Err epT - r b

41 any person who is not a party and is ncet 1- tLi I years of age. Service of a

42 subpoena upon a person named therein shall be made by delivering a copy

43 thereof to such person and. if the erso's at a is commande d, by

44 tendering the fees for one day's attendance and the mileage allowed by law.

45 When the subpoena is issued on behalf of the United States or an officer or
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46 agency thereof, fees and mileage nfd not be tendered. Prior notice of anv

47 commandedproduction of docunM-. - Ajnd things or inspection of nremises efore

48 trial shall be served on each paM' in j ze manner rescribed by Rule Sb).

49 4)-SuapoENA ; aOr U

50 ()-Pf£of -ser-iee -a-ot - talepsi dow-as-previed Rs

51 4Ob)-oe-3ifa)-eoihtes t seffieien aiofrssu eefk

52 ofh4e-ist~iet-eouf-fr-4he.dstriet-ini-whieh-he-depositif.-is-tobe -taken-of

53 sbpoenas-fo4hepersoaffed-oafeseribed.-threin. Pof-ef-serfviee-may-be

54 fnede--bying-.%1-th~e-elkr~-#-ofhe-dWfteveou*-fer-4he -w~f-i-eh-4e

55 esi -be-take-as o4etieexgehef--w aemee-f-th

56 ae -anneFo- erviee-a~de4he-a-sfyeF--o e-y

57 e-persi--who-fnade-seFYiee. The-suwbpeena ay-eemm the person{te

s8 whem -it-is~ifeete}-4f-,Prde-ee -ermkineegoen -e~nepyfg-c-desined

59 6os,-berepe-&.oewft,-FAs-goi4aighibles-wh whiheh-onsti uteoF-ontain--matteFs

60 witin4eseope-ofhe-examitaion-pe~it yR lte 2(b}kaen"ha-eveftt

61 6h4 weR&-;submiwH-ewbeo+tothe-provisiei-ofs-Ra e-26W-aM-subiysies*b

63 Th-esWl-}-hR ~4h-sbpeeia4 ifeetedm-;-withf4ays-atef

64 the-seriee--&eofi-op-on--or-befoe-4~he me-e~fied-4ahwsubpoM-4l*

66 atldte-esig~ia -in-he-su e we- -jeebitny~ee-tmenr-pifte

67 ayo-afit-44he4esfiigRtied-aFmis.--f-objtReiS ffael-he-u vin

68 the SUalbe-t~fed-ss Mpee-t-,W-epy-e-}sxWakLeept

69 puFSutt4o-ai?-oid tfhe .eouF#0flof whih4e-N bpese-

70 9



47

71 t-4 deper- -- aft-oe-a -ati-eferug 4fW-+.

72 USA.

73 -

74 de e -atoend -a - -Ie-kOM-teE l--

75 whFat-p- so -ism p^ --e soS- s-X-pF -is

76 seFvefd--at-sueh-ot~her-eewvenie-pI S4sixe4-a-fdeF-of-otHt-

77 4e)--SuspoEoR A-HsAR4NO-oRTR1AL.

78 ()-Atuhes-oeqy-subpefo£as-fe s-ff- ttnee-*d-he ng-Of

79 tia}hall-be-issuby- he fef-the-isiet-ourt-fe<}estfiet-i-whieh4he

80 hearing-er-oial-is-held-

81 (2) Subiect to the provisions of clause fii) of subparagranh (c(. )L

82 this rule. A a subpoena requiringhe-endanee--aitness-at-a-heafing'eor-4ri

83 may be served at any place within the district 1of the court by which it is issue,. 84 or at any place without the district that is within 100 miles of the place of the

85 deposition, hearing, Of trial, production. or inspection specified in the subpoena

86 or at any place within the state where a state statute or rule of court permits

87 service of a subpoena issued by a state court of general jurisdiction sitting in the

88 place whem--4he-disaie eew is he4d the, dosition. hearing. trial,

89 producfion or inspection specified in the suboea. When a statute of the

90 United States provides therefor, the court upon proper application and cause

91 shown may authorize the service of a subpoena at any other place. A subpoena

92 directed to a witness in a foreign country who is a national or reside, of the

93 United States shall issue under the circumstances and in the manner and be

94 served as provided in Title 28, U.S.C. § 1783.
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95 (3) Proof of service when necessara shall be made by-filing with the

96 clerk of the court b& which the subpoena is issued a statement of the date and

97 manner of service and of the names of the persons served, certified by the

98 person who made the service.

99 (C) PROTECTION OF PERSONS SUBJECT TO SUBPOENAS.

100 a) A partv or an attorney responsible for the issuance and service of a

101 subroena shall take reasonable steps to avoid imposing undue burden or

102 expense on a person subject to that subpoena. The court on behalf of which the

103 subpoena was issued shall enforce this duty and impose Upon the naMty or

104 attorney in breach of this duty an appropriate sanction. which may include, but

105 is not limited to. lost earnings and a reasonable attorne's fee.

106 (2)(A) A person commanded to produce and permit inspection an

107 cding of designated books. Mapers. documents or tangible things or inspection

108 of nremises need not appear in ?erson at the place of production or insecti0on

109 unless commanded to appear for deosition. hearing or trial.

110 dB) Subject to naragranh (dh2) of this rule. a person commanded to

III produce and permit insection and copying may. within 14 days after service of

112 the subpoena or before the time specified for compliance ifsuch time is less than

113 14 da=s after service, serve upon the partv or attorney designated in the

114 subpoena written objecion to inspection or copving Qf any or aln of the

115 designated materials or of the 2remises. If objection is made, the nafyj serving

116 the supoena shall not be entitled to in the matrials orn

117 the Drmises ecept DPursuant to an order of the court by which the subpoena was

118 issed. If objection has been made. the pa s i the Submoena may. upon

119 notice to the person commanded to produce, move at any -time for an order to
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@ 120 compel the Droduction. Such an order to compel nroduction shall Drotect any

121 person who is not a Darv or an officer Qf a parmv from signtficanr expense

122 resulting from the inspection and copying commanded.

23 (3)(A) On timely motion. the court by which a subpoena was issued

124 shall quash or modify the subpoena if it

125 fi) fails to allow reasonable time for com lianrez

fli) requires a person who is no anv or an officer of a DaRnv

127 to travel to a place more than 100 miles from the place where that person

128 reside emploved or regglarlv transacts business in nerson. except

129 that. subject to the provisions of clause (c) (3)MIiii) of this rule. such a

130 person may in order to attend trial be commanded to travel from anm

131 such Dlace within the state in which the trial is held. or

132 fiii) requires disclosure of erivileged or other protected matter

@ 133 and no exception or waiver apmlies. or

134 fiv) subjects a person to undue burdn.

135 I f a suboena

136 al) requires disclosure of a trade secret or other confidentiat

137 research. development. or commercial information, or

138 (ill requires disclosure of an unretained expert's opinion o

139 infozmation nt ing sp events or occurrences in diuend

140 rMesultingfrom the expert's studg made not at the request of any partv. o,

141 (ii) requires a person who is not a Bar or an offier of a na

142 to incur substantial Cepense to travel more than-100 miles to attend trial.

143 the court Or. to protect a nerson subject to or affece b the suboenqa

144 or modif the subpoena or. if the partv in whose behalf the sub oa i's issued
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145 shows a substantial need for the testimony or material that cannot be otherwise

146 met without undue hardship and assures that the person to whom the subpoena

147 is addressed will be reasonably compensated. the court may order agpearance

148 or production only upon specified conditions.

149 (d) DUTES IN RESPONDING TO SUBPOENA.

150 (1) A person responding to a subpoena to produce documents shall

151 produce them as they are kept in the usual course of busines or shall organize

152 and label them to correspond with the categories in the demand.

153 (2) When information subject to a subpoena is withheld on a claim that

154 it is Pdrivileged or subject to protection as trial preparation materials. the claim

155 shall be made expressly and shall be supported by a description of the nature of

156 the documents. communications, or Ktings not produced that is sufficient to

157 enable the demanding pam' to contest the claim.

158 (f f) CogswT. Failure by any person without adequate cause to obey

159 a subpoena served upon that person may be deemed a contempt of the court

160 from which the subpoena issued. An adequate cause for failure to obea exists

161 when a subpoena nurports to require a non-pam' to attend or 2roduce at a

162 1lace not within the limits provided by clause ii) of subparagrgAh (c)(3)(A).

ADVISORY COMMITTEE NOTES

PURPOSES OF REVISION. The purposes of this revision are (1) to clarify and enlarge
the protections afforded persons who are required to assist the court by giving information or
evidence; (2) to facilitate access outside the deposition procedure provided by Rule 30 to
documents and other information in the possession of persons who are not parties; (3) to
facilitate service of subpoenas for depositions or productions of evidence at places distant from
the district in which an action is proceeding; (4) to enable the court to compel a witness found
within the state in which the court sits to attend trial; (5) to clarify the organization of the text
of the rule.

SUBDIVISION (a). This subdivision is amended in seven significant respects.
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First, Paragraph (a)(3) modifies the requirement that a subpoena be issued by the clerk
of court. Provision is made for the issuance of subpoenas by attorneys as officers of the court.
This revision perhaps culminates an evolution. Subpoenas were long issued by specific order of
the court. As this became a burden to the court, general orders were made authorizing clerks to
issue subpoenas on request. Since 1948, they have been issued in blank by the clerk of any
federal court to any lawyer, the clerk serving as stationer to the bar. In allowing counsel to
issue the subpoena, the rule is merely a recognition of present reality.

Although the subpoena is in a sense the command of the attorney who completes the
form, defiance of a subpoena is nevertheless an act in defiance of a court order and exposes the
defiant witness to contempt sanctions. In ICC v. Bnrim , 154 US 447 (1894), the Court
upheld a statute directing federal courts to issue subpoenas to compel testimony before the ICC.
In CAR V! Hermann, 353 US 322 (1957), the Court approved as established practice the
issuance of administrative subpoenas as a matter of absolute agency right. And in NLMB v.
Warrn Co., 350 U.S. 107 (1955), the Court held that the lower court had no discretion to
withhold sanctions against a contemnor who violated such subpoenas. The 1948 revision of
Rule 45 put the attorney in a position similar to that of the administrative agency, as a public
officer entitled to use the court's contempt power to investigate facts in dispute. Two courts of
appeals have touched on the issue and have described lawyer-issued subpoenas as mandates of
the court. Waste Conversion. Inc. v. Rollins Environmental Services (NJ). Inc.. 893 F. 2d.
605 (3d cir, 1990); Fisher v. Marubent Coton Corp., 526 F. 2d 1338, 1340 (8th cir., 1975).
Cf. Young v. United States ex rel Vuirton et Fils S.A, 481 U. S. 787, 821 (1987)(Scalia, J.,
concurring). This revision makes the rule explicit that the attorney acts an officer of the court
in issuing and signing subpoenas.

Necessarily accompanying the evolution of this power of the lawyer as officer of the
court is the development of increased responsibility and liability for the misuse of this power.
The latter development is reflected in the provisions of subdivision (c) of this rule, and also in
the requirement imposed by paragraph (3) of this subdivision that the attorney issuing a
subpoena must sign it.

Second, Paragraph (a)(3) authorizes attorneys in distant districts to serve as officers
authorized to issue commands in the name of the court. Any attorney permitted to represent a
client in a federal court, even one admitted pro haec vice, has the same authority as a clerk to
issue a subpoena from any federal court for the district in which the subpoena is served and
enforced. In authorizing attorneys to issue subpoenas from distant courts, the amended rule
effectively authorizes service of a subpoena anywhere in the United States by an attorney
representing any party. This change is intended to ease the administrative burdens of inter-
district law practice. The former rule resulted in delay and expense caused by the need to
secure forms from clerks' offices some distance from the place at which the action proceeds.
This change does not enlarge the burden on the witness.

Pursuant to Paragraph (a)(2), a subpoena for a deposition must still issue from the court
in which the deposition or production would be compelled. Accordingly, a motion to quash
such a subpoena if it overbears the limits of the subpoena power must, as under the previous
rule, be presented to the court for the district in which the deposition would occur. Likewise,
the court in whose name the subpoena is issued is responsible for its enforcement.

Third, in order to relieve attorneys of the need to secure an appropriate seal to affix to a
subpoena issued as an officer of a distant court, the requirement that a subpoena be under seal is
abolished by the provisions of Paragraph (a)(1).
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Fourth, Pa-.,.graph (a)(1) authorizes the issuance of a subpoena to compel a non-party to
produce evidence independent of any deposition. This revision spares the necessity of a
deposition of the custodian of evidentiary material required to be produced. A party seeking
additional production from a person subject to such a subpoena may serve an additional
subpoena requiring additional production at the same time and place.

Fifth, Paragraph (a)(2) makes clear that the person subject to the subpoena is required
to produce materials in that person's control whether or not the materials are located within the
district or within the territory within which the subpoena can be served. The non-party witness
is subject to the same scope of discovery under this rule as that person would be as a party to
whom a request is addressed pursuant to Rule 34.

Sixth, Paragraph (a)(l) requires that the subpoena include a statement of the rights and
duties of witnesses by setting forth in full the text of the new subdivisions (c) and (d).

Seventh, the revised rule authorizes the issuance of a subpoena to compel the inspection
of premises in the possession of a non-party. Rule 34 has authorized such inspections of
premises in the possession of a party as discovery compelled under Rule 37, but prior practice
required an independent proceeding to secure such relief ancillary to the federal proceeding
when the premises were not in the possession of a party. Practice in some states has long
authorized such use of a subpoena for this purpose without apparent adverse consequence.

SUBDIVISION (b). Paragraph (b)(1) retains the text of the former subdivision (c) with
minor changes.

The reference to the United States marshal and deputy marshal is deleted because of the
infrequency of the use of these officers for this purpose. Inasmuch as these officers meet the
age requirement, they may still be used if available.

A provision requiring service of prior notice pursuant to Rule 5 of compulsory pretrial
production or inspection has been added to paragraph (b)(1). The purpose of such notice is to
afford other parties an opportunity to object to the production or inspection, or to serve a
demand for additional documents or things. Such additional notice is not needed with respect to
a deposition because of the requirement of notice imposed by Rule 30 or 31. But when
production or inspection is sought independently of a deposition, other parties may need notice
in order to monitor the discovery and in order to pursue access to any information that may or
should be produced.

Paragraph (b)(2) retains language formerly set forth in subdivision (e) and extends its
application to subpoenas for depositions or production.

Paragraph (b)(3) retains language formerly set forth in paragraph (d)(1) and extends its
applications to subpoenas for trial or hearing or production.

SUBDIVISION (c). This provision is new and states the rights of witnesses. It is not
intended to diminish rights conferred by Rules 26-37 or any other authority.

Paragraph (c)(1) gives specific application to the principle stated in Rule 26(g) and
specifies liability for earnings lost by a non-party witness as a result of a misuse of the
subpoena. No change in existing law is thereby effected. Abuse of a subpoena is an actionable
tort, Board of Ed. v. Farminadale Cassroom Teach. Aass', 38 N.Y.2d 397, 380 N.Y.S.2d
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635, 343 N.E.2d 278 (1975), and the duty of the attorney to the non-party is also embodied in
Model Rule of Professional Conduct 4.4. The liability of the attorney is correlative to the
expanded power of the attorney to issue subpoenas. The liability may include the cost of fees to
collect attorneys' fees owed as a result of a breach of this duty.

Paragraph (c)(2) retains language from the former subdivision (b) and paragraph (d)(1).
The 10-day period for response to a subpoena is extended to 14 days to avoid the complex
calculations associated with short time periods under Rule 6 and to allow a bit more time for
such objections to be made.

A non-party required to produce documents or materials is protected against significant
expense resulting from involuntary assistance to the court. This provision applies, for example,
to a non-party required to provide a list of class members. The court is not required to fix the
costs in advance of production, although this will often be the most satisfactory accommodation
to protect the party seeking discovery from excessive costs. In some instances, it may be
preferable to leave uncertain costs to be determined after the materials have been produced,
provided that the risk of uncertainty is fully disclosed to the discovering party. See, L
United States v. Columbia Broadcasting Systems. Inc., 666 F.2d 364 (9th Cir. 1982).

Paragraph (c)(3) explicitly authorizes the quashing of a subpoena as a means of
protecting a witness from misuse of the subpoena power. It replaces and enlarges on the former
subdivision (b) of this rule and tracks the provisions of Rule 26(c). While largely repetitious,
this rule is addressed to the witness who may read it on the subpoena, where it is required to be
printed by the revised paragraph (a)(1) of this rule.

Subparagraph (c)(3)(A) identifies those circumstances in which a subpoena must be
quashed or modified. It restates the former provisions with respect to the limits of mandatory
travel that are set forth in the former paragraphs (d)(2) and (e)(1), with one important change.
Under the revised rule, a federal court can compel a witness to come from any place in the state
to attend trial, whether or not the local state law so provides. This extension is subject to the
qualification provided in the next paragraph, which authorizes the court to condition
enforcement of a subpoena compelling a non-party witness to bear substantial expense to attend
Hial. The traveling non-party witness may be entitled to reasonable compensation for the time
and effort entailed.

Clause (c)(3)(A)(iv) requires the court to protect all persons from undue burden
imposed by the use of the subpoena power. Illustratively, it might be unduly burdensome to
compel an adversary to attend trial as a witness if the adversary is known to have no personal
knowledge of matters in dispute, especially so if the adversary would be required to incur
substantial travel burdens.

Subparagraph (c)(3)(B) identifies circumstances in which a subpoena should be quashed
unless the party serving the subpoena shows a substantial need and the court can devise an
appropriate accommodation to protect the interests of the witness. An additional circumstance
in which such action is required is a request for costly production of documents; that situation is
expressly governed by subparagraph (b)(2)(B).

Clause (c)(3)(B)(i) authorizes the court to quash, modify, or condition a subpoena to
protect the person subject to or affected by the subpoena from unnecessary or unduly harmful
disclosures of confidential information. It corresponds to Rule 26(c)(7).
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Clause (c)(3)(B)(ii) provides appropriate protection for the intellectual property of thenon-party witness; it does not apply to the expert retained by a party, whose information issubject to the provisions of Rule 26(b)(4). A growing problem has been the use of subpoenas tocompel the giving of evidence and information by unretained experts. Experts are not exemptfrom the duty to give evidence, even if they cannot be compelled to prepare themselves to giveeffective testimony, e.g.. Carter-Wallace. Inc. v. Otte, 474 F.2d 529 (2d Cir. 1972), butcompulsion to give evidence may threaten the intellectual property of experts denied theopportunity to bargain for the value of their services. See generally Maurer, CMLLip1g theE.Wert Witness. Fairness and UItilin' Under the Federal Rules of Ciui Procedure, 19GA.L.REV. 71 (1984); Note, Discovery and Testimony of Unretained Experts, 1987 DUKEL.J. 140. Arguably the compulsion to testify can be regarded as a 'taking" of intellectualproperty. The rule establishes the right of such persons to withhold their expertise, at leastunless the party seeking it makes the kind of showing required for a conditional denial of amotion to quash as provided in the final sentence of subparagraph (c)(3)(B); that requirement isthe same as that necessary to secure work product under Rule 26(b)(3) and gives assurance ofreasonable compensation. The Rule thus approves the accommodation of competing interestsexemplified in United States v. Columbia Broadcasting Systems Inc., 666 F.2d 364 (9th Cir.1982). See also Wright v. Jeep Corporation, 547 F. Supp. 871 (E.D. Mich. 1982).

As stated in Kaufman v. Edelstein, 539 F.2d 811, 822 (2d Cir. 1976), the districtcourt's discretion in these matters should be informed by "the degree to which the expert isbeing called because of his knowledge of facts relevant to the case rather than in order to giveopinion testimony; the difference between testifying to a previously formed or expressedopinion and forming a new one; the possibility that, for other reasons, the witness is a uniqueexpert; the extent to which the calling party is able to show the unlikelihood that anycomparable witness will willingly testify; and the degree to which the witness is able to showthat he has been oppressed by having continually to testify... ." a

Clause (c)(3)(B)(iii) protects non-party witnesses who may be burdened to perform theduty to travel in order to provide testimony at trial. The provision requires the court tocondition a subpoena requiring travel of more than 100 miles on reasonable compensation.

SUBDIVISION (d). This provision is new. Paragraph (d)(1) extends to non-parties theduty imposed on parties by the last paragraph of Rule 34(b), which was added in 1980.

Paragraph (d)(2) is new and corresponds to the new Rule 26(b)(5). Its purpose is toprovide a party whose discovery is constrained by a claim of privilege or work productprotection with information sufficient to evaluate such a claim and to resist if it seemsunjustified. The person claiming a privilege or protection cannot decide the limits of thatparty's own entitlement.

A party receiving a discovery request who asserts a privilege or protection but fails todisclose that claim is at risk of waiving the privilege or protection. A person claiming aprivilege or protection who fails to provide adequate information about the privilege orprotection claim to the party seeking the information is subject to an order to show cause whythe person should not be held in contempt under subdivision (e). Motions for such orders andresponses to motions are subject to the sanctions provisions of Rules-7-and 11.

A person served a subpoena that is too broad may be faced with a burdensome task toprovide full information regarding all that person's claims to privilege or work product

6
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protection. Such a person is entitled to protection that may be secured through an objection
made pursuant to paragraph (c)(2).

SUBDIVISION (e). This provision retains most of the language of the former
subdivision (f).

Adequate cause' for a failure to obey a subpoena remains undefined. In at least some
circumstances, a non-party might be guilty of contempt for refusing to obey a subpoena even
though the subpoena manifestly overreaches the appropriate limits of the subpoena power.
E.g.. Walker v. Ciy of Einningha=, 388 U.S. 307 (1967). But, because the command of the
subpoena is not in fact one uttered by a judicial officer, contempt should be very sparingly
applied when the non-party witness has been overborne by a party or attorney. The language
added to subdivision (t) is intended to assure that result where a non-party has been
commanded, on the signature of an attorney, to travel greater distances than can be compelled
pursuant to this rule.

RULE 47. SELECTION F JURORS

2 (b) A L L UR E beert-fmy-dife-{-{Of-si*

3 3 fo -e ti -t*- gui-F - ate ii sit as-atemt

4
4 -YeF4rdieSo~de~wih-h aWoamsa} e eF-a
S w ~ e - h - f l -* p e f r e e~

6 f dbe are* bu fd49 p i -fie__ le==jurors s al

7 be-da r-4-he ~ SW llfie9, shaflx

8 s u- s e am efr4Jd-hil1flgcs, &hnll tale the sam e4ath-,-aM

9 ROOMpers-;oeiliiees-ad-~v~ges..as.4he..eguhu

10 IFs. An-aefMtevF des netFaa- jWAjfeS-

11 $e-hSSFSe-e~e{a W4~itt

12 p fleage-in- W- ead ise- t-U.. A

13 el eurers-emo edptory chale ge94-ater

14 F SM"-fiF&-}0-be-h Wmte
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16 alheF~w emptereefigm-de -by

17 law-shalnot-be- ed-agaist-af-alweateL-jeh

18 PEREMPTORY CHALLENGES. The court shall allow the number of

19 Pererptoav challenges provided by 28 U.S. C. 61870.

20 (c) ExcusE. The court may for good cause excuse a Juo r from eric

21 during trial or deliberation.

ADVISORY COMMIITEE NOTES

SUBDIVISION (b). The former provision for alternate jurors is stricken and the
institution of the alternate juror abolished.

The former rule reflected the long-standing assumption that a jury would consist of
exactly twelve members. It provided for additional jurors to be used as substitutes for jurors
who are for any reason excused or disqualified from service after the commencement of the
trial. Additional jurors were traditionally designated at the outset of the trial, and excused at
the close of the evidence if they had not been promoted to full service on account of the
elimination of one of the original jurors.

The use of alternate jurors has been a source of dissatisfaction with the jury system
because of the burden it places on alternates who are required to listen to the evidence but
denied the satisfaction of participating in its evaluation.

SUBDMSION (c). This provision makes it clear that the court may in appropriate
circumstances excuse a juror during the jury deliberations without causing a mistrial. Sickness,
family emergency or juror miscondct that might occasion a-mistrial are examples of appropriate
grounds for excusing a juror. It is not grounds for the dismissal of a juror that the juror refuses
to join with fellow jurors in reaching a unanimous verdict.
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RULE 48. F£Y

N UMBER OF.IJURORS-PR MMYP 270N IN VERDCT

2W2t
1 The a -'N t * a S s ~ W k

2 tMbe~ce-aswhe-verdiee-at-fdic4g-e-an n- f-e.

4 The court shall seat a jury of not fewer than .ix and not more than

5 twelve members and all iurors shal parricipate in the verdict unless excused

6 from service b- the court rMrsuant to Rule 47(1c. Unless the parties otherwise

7 tulate. ()the verdict shall be unanimous and 62) no verdict shall be taken

S from a jurv reduced in size tofewer thansiX members.

ADVISORY COMMITEE NOTE

The former rule was rendered obsolete by the adoption in many districts of local rules
establishing six as the standard size for a civil jury.

It appears that the minimum size of a jury consistent with the Seventh Amendment is
six. CfBallew v, Georgia, 435 U.S. 223 (1978) (holding that a conviction based on a jury of
less than six is a denial of due process of law). If the parties agree to trial before a smaller
jury, a verdict can be taken, but the parties should not other than in exceptional circumstances
be encouraged to waive the right to a jury of six, not only because of the constitutional stature
of the right, but also because smaller juries are more erratic and less effective in serving to
distribute responsibility for the exercise of judicial power.

Because the institution of the alternate juror has been abolished by the proposed
revision of Rule 47, it wil ordinarily be prudent and necessary, in order to provide for sickness
or disability among jurors, to seat more than six jurors. The use of jurors in excess of six
increases the representativeness of the jury and harms no interest of a party. Ray v. Parkide
Surg= C r, 13 F. R. Serv. 585 (6th cir. 1989).

If the court takes the precaution of seating a jury larger than six, an illness occurring
during the deliberation period will not result in a mistrial, as it did formerly, because all seated
jurors will participate in the verdict and a sufficient number will remain to render a unanimous
verdict of six or more.
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In exceptional circumstances, as where a jury suffers depletions during trial and
deliberation that are greater than can reasonably be expected, the parties may agree to be bound
by a verdict rendered by fewer than six jurors. The court should not, however, rely upon the
availability of such an agreement, for the use of juries smaller than six is problematic for
reasons fully explained in Ballew v. Georgil, supra.

RULE 50. 40f4N0-F DRCDRR-AXM

FOR JUDGMENT NOT*IST4D ;CT A

A MATTER OFLAW INACTIONS TRIED BY JURY:

ALTERNATIVE MOTION FOR NEW TRIAL: CONDITIONA

RULINGS

(a) MuR= WnB-M AR& . A-part

2 whF (es-4Fe-k-vt-~-ile-eket-of-4h-iee-oferei-by-s-+

3 3

4 haig-eFY -fisoFo <-an -4 s t- -- X4t e-W

5

6 wiF- f-uia-jry e

7 deebidiets,

8 JUDGMENTrAS A MATTER OF LAW

9 (1) If during a tial by jura a parM' has been full heard with respect to

10 an issue and there is no legally sufficient evidentiarv basis for a reasonabe ur

11 to have found for that artv with respec to that ,sse the court may grant a

12 roion for iudgment as a matter of law against that Larn on man claim.

13 counterclaim. cross-claim, or third, argM claim that cannot under the controlling

14 law be maintained wethout a favorable finding on that issue.

0
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1s (2) Motions for judgment as a mater Qf aw may be made at any time

16 before submission of the cmse to the jury. Such a motion shall specaf the

17 Judgment sought and the law and the facts on which the moving 1artv is entitled

18 to the judgment, A-mofionfoFa-dree -Yerdiethal st4he-speeifie-gretmds

19 o

20 efeefiye-wht-y-s o

21 (b) RENEWAL OF MOTION FOR JU iMRNA nR T

22 MOTION FOR NEW TRIAL 0" DG N -NOTWISTAMING T w o VERmCGI

23 Whenever a motion for a direeted-verdiet iudgment as a matter of law made at

24 the close of all the evidence is denied or for any reason is not granted, the court

25 is deemed to have submitted the action to the jury subject to a later

26 determination of the legal questions raised by the motion. Such a motion me

27 be renewed by ser'ice and filing nNot later than 10 days after entry of

* 28 judgmentnatwhho-hesffloved-hfo4m weBd- er jrdes-e-m4vt we-the

29 Yet-andy~-dgfnlented em--Wetasideda 4-4ajudgemw

30 ened-rdaee-oeetioyfor-ieted Dietd-er-f a

31 oeter e tues pay hin- dar e v-en

32 dshegeda"ve &gme t aoeeeaneew he pay s -a-

33 direetd-Verdiet. A motion for a new trial under Rule 59 may be joined with a
34 Cr l df the is motion for iudgment as a matter of law, or a new trial may

35 be pmyd-of reaued in the alternative. If a verdict was returned, the court

36 may, in di.posing of the renewed motion, allow the judgment to stand or may

37 reopen the judgment and either order a new trial or direct the entry of judgment

38 as a matr of law ifIuesdverdiet-hGA-bee-direoteW. If no verdis. ~,As

39 returned, the court may, in disposing of the renewed motion, direct the enty of
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40 judgment as a mar of law if-th&- equested-veFit-had-bee oter d or may

41 order a new trial.

42 (C) SAME: CONDITIONAL RULINGS ON GRANT OF MOTION FORL1fDGMEWT

43 ASA MA rTER OF L4 W.

44 (1) If the renewed motion for judgment Rotwithstanitg-4he--Yvwiet1

45 pFedd--in- subdiwsioe-b-of-this-ilea aa matter of law is granted, the

46 court shall also rule on the motion for a new trial, if any, by determining

47 whether it should be granted if the judgment is thereafter vacated or reversed,

48 and shall specify the grounds for granting or denying the motion for the new

49 trial. If the motion for a new trial is thus conditionally granted, the order

50 thereon does not affect the finality of the judgment. In case the motion for a

hi new trial has been conditionally granted and the judgment is reversed on appeal,

52 the new trial shall proceed unless the appellate court has otherwise ordered. In

53 case the motion for a new trial has been conditionally denied, the appellee on

54 appeal may assert error in that denial; and if the judgment is reversed on

55 appeal, subsequent proceedings shall be in accordance with the order of the
56 appellate court.

57 (2) The party -w hesverdis et- e-ose nos-fojddgr

58 notwithsting-he&-vrdiet against whom iudgment as a matter of law has been

59 rend may serve a motion for a new trial pursuant to Rule 59 not later than

60 10 days after entry of the judgment nthsta f ftA&%diet.

61 (d) SAME: DENIAL OF MOTION FOR JUDGMENT AS A MATTER oF LAW. If

62 the motion for judgment notw dims 4 rdiet as -matEr Qo law is

63 denied, the party who prevailed on that motion may, as appellee, assert grounds

64 entitling the party to a new trial in the event the appellate court concludes that
65 the trial court erred in denying the motion for judgment neWiAhsanding-#e

66 i"et. If the appellate court reverses the judgment, nothing in this rule
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67 precludes it from determining that the appellee is entitled to a new trial, or from

68 directing the trial court to determine whether a new trial sha.d be granted.

ADVISORY COMMITTEE NOTES

SUBDMSION (a). The revision of this subdivision aims to facilitate the exercise by the
court of its responsibility to assure the fidelity of its judgment to the controlling law, a
responsibility imposed by the Due Process Clause of the Fifth Amendment. QL GalliWay v.
UnritedStates, 319 U. S. 372 (1943).

The revision abandons the familiar terminology of direction of verdict for several
reasons. The term is misleading as a description of the relationship between judge and jury. It
is also freighted with anachronisms some of which are the subject of the text of former
subdivision (a) of this rule that is deleted in this revision. Thus, it should not be necessary to
state in the text of this rule that a motion made pursuant to it is not a waiver of the right to jury
trial, and only the antiquities of directed verdict practice suggest that it might have been. The
term 'judgment as a matter of law' is an almost equally familiar term and appears in the text of
Rule 56; its use in Rule 50 calls attention to the relationship between the two rules. Finally, the
change enables the rule to refer to preverdict and post-verdict motions with a terminology that
does not conceal the common identity of two motions made at different times in the proceeding.

If a motion is denominated a motion for directed verdict or for judgment
notwithstanding the verdict, the party's error is merely formal. Such a motion should be treated
as a motion for judgment as a matter of law in accordance with this rule.

Paragraph (a)(1) articulates the standard for the granting of a motion for judgment as a
matter of law. It effects no change in the existing standard. That existing standard was not
expressed in the former rule, but was articulated in long-standing case law. Sce gc.r.rallv
Cooper, Directions for Directed Verdicts: A ComMass for Federal Courts, 55 MINN. L. REV.
903 (1971). The expressed standard makes clear that action taken under the rule is a
performance of the court's duty to assure enforcement of the controlling law and is not an
intrusion on any responsibility for factual determinations conferred on the jury by the Seventh
Amendment or any other provision of federal law. Because this standard is also used as a
reference point for entry of summary judgment under 56(a), it serves to link the two related
provisions.

The revision authorizes the court to perform its duty to enter judgment as a matter of
law at any time during the trial, as soon as it is apparent that either party is unable to carry a
burden of proof that is essential to that party's case. Thus, the second sentence of paragraph
(a)(1) authorizes the court to consider a motion for judgment as a mater of law as soon as a
party has completed a presentation on a fact essential to that party's case. Such early action is
appropriate when economy and expedition will be-served. In no event, however, should be
court enter judgment against a party who has not been apprised of the materiality of the
dispositive fact and been afforded an opportunity to present any available evidence bearing on
that fact. In order further to cilitate the exercise of the authority previded by this rule, Rule
16 is also revised to encourage the court to schedule an order of trial that proceeds first with a
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presentation on an issue that is likely to be dispositive, if such an issue is identified in the
course of pretrial. Such scheduling can be appropriate where the court is uncertain whether
favorable action should be taken under Rule 56. Thus, the revision affords the court the
alternative of denying a motion for summary judgment while scheduling a separate trial of the
issue under Rule 42(b) or scheduling the trial to begin with a presentation on that essential fact
which the opposing party seems unlikely to be able to maintain.

Paragraph (a)(2) retains the requirement that a motion for judgment be made prior to
he close of the trial, subject to renewal after a jury verdict has been rendered. The purpose of
his requirement is to assure the responding party an opportunity to cure any deficiency in that
party's proof that may have been overlooked until called to the party's attention by a latenotion for judgment. Cf. Farlev Transp. Co. v. Santa Fe Trail Transp. Co., 786 F.2d 1342
9th Cir. 1986) ('If the moving party is then permitted to make a later attack on the evidence

hrough a motion for judgment notwithstanding the verdict or an appeal, the opposing party
nay be prejudiced by having lost the opportunity to present additional evidence before the case
w'as submitted to the jury"); Benson v. Allnhin, 786 F.2d 268 (7th Cir. 1986) ('the motion for
lirected verdict at the close of all the evidence provides the nonmovant an opportunity to do
what he can to remedy the deficiencies in his case ... ); McLaughlin v. The Fellows Gear
ihaper Co., 4 F.R.Serv. 3d 607 (3d Cir. 1986) (per Adams, J., dissenting: "This Rule serves
mportant practical purposes in ensuring that neither party is precluded from presenting the
nost persuasive case possible and in preventing unfair surprise after a matter has been
ubmitted to the jury"). At one time, this requirement was held to be of constitutional stature,
Being compelled by the Seventh Amendment. Cf. Slocum v New York Insurance Co., 228 U.S.
64 (1913). But cf. Baltimore & Carolina Line v. Redman, 295 U.S. 654 (1935).

The second sentence of paragraph (a)(2) does impose a requirement that the moving
arty articulate the basis on which a judgment as a matter of law might be rendered. The
Lrticulation is necessary to achieve the purpose of the requirement that the motion be made
efore the case is submitted to the jury, so that the responding party may seek to correct any
verlooked deficiencies in the proof. The revision thus alters the result in cases in which courts
ave used various techniques to avoid the requirement that a motion for a directed verdict be
lade as a predicate to a motion for judgment notwithstanding the verdict. E.g., Benson v.
Llllphi, 788 F. 2d. 268 (7th cir. 1986) ("this circuit has allowed something less than a formal
notion for directed verdict to preserve a party's right to move for judgment notwithstanding the
erdict"). See gggeragl 9 WRIGHT & MILLER, FEDERAL PRACTICE AND
ROCEDURE §2537 (1971 and Supp.). The information required with the motion may be
upplied by explicit reference to materials and argument previously supplied to the court.

This subdivision deals only with the entry of judgment and not with the resolution of
articular factual issues as a matter of law. The court may, as before, properly refuse to
istruct a jury to decide an issue if a reasonable jury could on the evidence presented decide that
,sue in only one way.

SUBDIVSION (b). This provision retains the concept of the former rule that the post-
erdict motion is a renewal of an earlier motion made at the close of the evidence. One purpose
f this concept was to avoid any question arising under the Seventh Amendment. Montgomer
'ard & Co. v. Duncan, 311 U.S. 243 (1940). It remains useful as a means of defining the
ppropriate issue posed by the post-verdict motion. A post-trial motion for judgment can be
ranted only on grounds advanced in the pre-verdict motion. E.Li Kumner Buick. Inc. v.
merican Motors Cord., 848 F. 2d 614 (3d cir. 1989).
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Often it appears to the court or to the moving party that a motion for judgment as a
matter of law made at the close of the evidence should be reserved for a post-verdict decision.
This is so because a jury verdict for the moving party moots the issue and because a preverdict
ruling gambles that a reversal may result in a new trial that might have been avoided. For these
reasons, the court may often wisely decline to rule on a motion for judgment as a matter of law
made at the close of the evidence, and it is not inappropriate for the moving party to suggest
such a postponement of the ruling until after the verdict has been rendered.

In ruling on such a motion, the court should disregard any jury determination for which
there is no legally sufficient evidentiary basis enabling a reasonable jury to make it. The court
may then decide such issues as a matter of law and enter judgment if all other material issues
have been decided by the jury on the basis of legally sufficient evidence, or by the court as a
matter of law.

The revised rule is intended for use in this manner with Rule 49. Thus, the court may
combine facts established as a matter of law either before trial under Rule 56 or at trial on the
basis of the evidence presented with other facts determined by the jury under instructions
provided under Rule 49 to support a proper judgment under this rule.

This provision also retains the former requirement that a post-trial motion under the
rule must be made within 10 days after entry of a contrary judgment. The renewed motion
must be served and filed as provided by Rule 5. A purpose of this requirement is to meet the
requirements of F. R. App. P. 4(a)(4).

SUBDIVISION (c). Revision of this subdivision conforms the language to the change in
diction set forth in subdivision (a) of this revised rule.

0 SUBDIVISION (d). Revision of this subdivision conforms the language to that of the
previous subdivisions.

RULE 52. FINDINGS BY THE COURT;

IUDGMENT ON PART 7AL INGS

I (a) EFFECT. In all actions tried upon the facts without a jury or with an

2 advisory jury, the court shall find the facts specially and state separately its

3 conclusions of law thereon, and judgment shall be entered pursuant tw Rule 58;

4 and in granting or refusing interlocutory injunctions the court shall similarly set

s forth the findings of fact and conclusions of law which constitute the grounds of
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6 its action. Requests for findings are not necessary for purposes of review.

7 Findings of fact, whether based on oral or documentary evidence, shall not be

8 set aside unless clearly erroneous, and due regard shall be given to the

9 opportunity of the trial court to judge of the credibility of the witnesses. The

10 findings of a master, to the extent that the court adopts them, shall be

11 considered as the findings of the court. It will be sufficient if the findings of

12 fact and conclusions of law are stated orally and recorded in open court

13 following the close of the evidence or appear in an opinion or memorandum of

14 decision filed by the court. Findings of fact and conclusions of law are

15 unnecessary on decisions of motions under Rule 12 or 56 or any other motion

16 except as provided in Rule4l{b) subdivision (iC of this rule.

17 (b) AmE DrMENT.* ***

18 (.1LJKyENT ON PARTIAL FINDINGS. If during a trial without a iurv a

19 paM h bn fully heard with respect to an issue and the court finds against

20 the 12arn on tILLs-tc, the court may enter Audgment as a matter of law against

21 that _artv on any cWim. counterclaim, cross-claim or third-partv claim that

22 cannot under the controlling law be maintained or defeated without a favgrable

23 finJg on that issue. or the court mae decline to render any iudgmen until the

24 close Ofvall the evidence. Such a iudgment shall be supypored byfindingfft

25 and conclusions of law as required by subdivision (a) of this rule.

ADVISORY COMMIEE NOTE

Subdivision (c) is added. It parallels the revised Rule 50(a), but is applicable to non-
jury trials. It authorizes the court to enter judgment at any time that it can appropriately make a
dispositive finding of fact on the evidence.
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The new subdivision replaces part of Rule 41(b), which formerly authorized a dismissal
at the close of the plaintiffs case if the plaintiff had failed to carry an essential burden of proof.
Accordingly, the reference to Rule 41 formerly made in subdivision (a) of this rule is deleted.

As under the former Rule 41(b), the court retains discretion to enter no judgment prior
to the close of the evidence.

Judgment entered under this rule differs from a summary judgment under Rule 56 in the
nature of the evaluation made by the court. A judgment on partial findings is made after the
court has heard all the evidence bearing on the crucial issue of fact, and the finding is reversible
only if the appellate court finds it to be "clearly erroneous." A summary judgment, in contrast,
is made on the basis of facts established on account of the absence of contrary evidence or
presumptions; such establishments of fact are rulings on questions of law as provided in Rule
56(a) and are not shielded by the 'clear error" standard of review.

RULE 53. MASTERS

2 (e) Report.

3 (1) CONTENTS AND FILING. The master shall prepare a report upon the

4 matters submitted to the master by the order of reference and, if required to

5 make findings of fact and conclusions of law, the master shall set them forth in

6 the report. The master shall file the report with the clerk of the court and serve

7 on all arties notice of the filing. fin an action to be tried without a jury, unless

8 otherwise directed by the order of reference, the maste shall file with it h

9 rm a transcript of the proceedings and of the evidence and the original

10 exhibits. e F I a i e tiiIg B

11 Unless otherwise directed by the order of reference. the master shall serve a

12 coQ e report on each narMv.

13
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ADVISORY COMM GTE NOTE

The purpose of the revision is to expedite proceedings before a master. The former
rule required only a filing of the master's report, with the clerk then notifying the parties of the
filing. To receive a copy, a party would then be required to secure it from the clerk. By
transmitting directly to the parties, the master can save some efforts of counsel. Some local
rules have previously required such action by the master.

RULE 63. D19ARRATY INABILIT' OF A JUDGE TO PROCW

1 If by-reason or-o-e-disabilitjudge-befefe-whom

2 an-aetie-hl beeRptried a trial or hearing has been commenced and the ude is

3 unable to-perfin-4he-dtiesoele-fortd-.b ort-fdeF-hese-les

4 1proce-d,-^e-averdi-is-retufned-of-ings-ef-fet-t"}eemI 5-O}w

5 are-fied-,-4hen any other judge e

6 whiehi-41e-aebm is--ried may perf ee-dhliess proceed Lwt/L but-if-suh

7 ethe-judge-is-saisfiedhatheanniee o these-duti-be e he did-e

8 pfesideatthiayehe-fo-a hasreu ,-hi-diay-i-hsed -gim-a-new

9 t" upon certifving familiaritv with the record and determining that the

10 Droceedings in the case may be completed without nrejudice to the partnie. in a

11 hearing or trial without a juav. the successor ludge shail a the request Qf a

12 XaMv recall any witness whose testimony is material and isued and who is

13 available to testfy again without undue burden. The suesor judge ma also

14 11recall a other witness.
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ADVISORY COMMITFEE NOTE

The revision substantially displaces the former rule. The former rule was limited to the
disability of the judge, and made no provision for disqualification or possible other reasons for
the withdrawal of the judge during proceedings. In making provision for other circumstances,
the revision is not intended to encourage judges to discontinue participation in a trial for any
but compelling reasons. Cf. United States v. Lane, 708 F. 2d 1394, 1395-1397 (9th cir. 1983).
Manifestly, a substitution should not be made for the personal convenience of the court, and the
reasons for a substitution should be stated on the record.

The former rule made no provision for the withdrawal of the judge during the trial, but
was limited to disqualification after trial. Several courts concluded that the text of the former
rule prohibited substitution of a new judge prior to the points described in the rule, thus
requiring a new trial, whether or not a fair disposition was within reach of a substitute judge.
E. P. Whalen v. Ford Motor Credit Co., 684 F.2d 272 (4th Cir. 1982, en banc) cer. denid,
459 U.S. 910 (982) (jury trial); Arrow-Hart. Inc. v. Philip Carea CQ., 552 F.2d 711 (6th Cir.
1977) (non-jury trial). See generallv Comment, The Case of thi Dead JudQe: Fed.R. Civ. P. 63:
Whalen v. Ford Motor Credit Co., 67 MINN. L. REV. 827 (1983).

The increasing length of federal trials has made it likely that the number of trials
interrupted by the disability of the judge will increase. An efficient mechanism for completing
these cases without unfairness is needed to prevent unnecessary expense and delay. To avoid
the injustice that may result if the substitute judge proceeds despite unfamiliarity with the
action, the new Rule provides, in language similar to Federal Rule of Criminal Procedure 25(a),
that the successor judge must certify familiarity with the record and determine that the case may
be completed before that judge without prejudice to the parties. This will necessarily require
that there be available a transcript or a videotape of the proceedings prior to substitution. If
there has been a long but incomplete jury trial, the prompt availability of the transcript or
videotape is crucial to the effective use of this rule, for the jury cannot long be held while an
extensive transcript is prepared without prejudice to one or all parties.

The revised text authorizes the substitute judge to make a finding of fact at a bench trial
based on evidence heard by a different judge. This may be appropriate in limited
circumstances. First, if a witness has become unavailable, the testimony recorded at trial can
be considered by the successor judge pursuant to F. R. Ev. 804, being equivalent to a recorded
deposition available for use at trial pursuant to Rule 32. For this purpose, a witness who is no
longer subject to a subpoena to compel testimony at trial is unavailable. Secondly, the
successor judge may determine that particular testimony is not material or is not disputed, and
so need not be reheard. The propriety of proceeding in this manner may be marginally affected
by the availability of a videotape record; a judge who has reviewed a trial on videotape may be
entitled to greater confidence in his or her ability to proceed.

The court would, however, risk error to determine the credibility of a witness not seen
or heard who is available to be recalled. Cf. Anderson v. Ciy of Bessemer Cit NC, 470 U. S.
564, 575 (1985); Marshall v. Jerrico Inc, 446 U. S. 238, 242 (1980). See also Q gieL
Radatz, 447 U.S. 667 (1980).
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VIII. PROVISIONAL AND FINAL REMEDIES AND

SP.EGIAPR49GEEDIN"

ADVISORY COMMIMTEE NOTE

The purpose of the revision is to divide this chapter of the Rules into two. No
substantive change is effected.

IX. SPECIA PROEDJNGS

ADVISORY COMMMI-EE NOTE

This chapter heading is to be inserted between Rule 71 and Rule 71A.
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RULE 71A. CONDEMNATION OF PROPERTY

I

2 (d) Process.

3 (1) NoTICE; DELIVERY. Upon the filing of the complaint the plaintiff

4 shall forthwith deliver to the clerk joint or several notices directed to the

s defendants named or designated in the complaint. Additional notices directed to

6 defendants subsequently added shall be so delivered. The delivery of the notice

7 and its service have the same effect as the delivery and service of the summons

8 under Rule 4.

9 (2) SAME; FoRM. Each notice shall state the court, the title of the

10 action, the name of the defendant to whom it is directed, that the action is to

11 condemn property, a description of the defendant's property sufficient for its

* 12 identification, the interest to be taken, the authority for the taking, the uses for

13 which the property is to be taken, that the defendant may serve upon the

14 plaintiff's attorney an answer within 20 days after service of the notice, and that

15 the failure so to serve an answer constitutes a consent to the taking and to the

16 authority of the court to proceed to hear the action and to fix the compensation.

17 The notice shall conclude with the name of the plaintiff's attorney and an

1s address within the district in which action is brought where the attorney may be

19 served. The notice need contain a description of no other property than that to

20 be taken from the defendants to whom it is directed. (3) Service of Notice. (i)

21 Personal service. Personal service of the notice (but without copies of the

22 complaint) shall be made in accordance with Rule 4(eo)s(d4 upon a defendant
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0
1 who resides within the United States or its territories or insular possessions and

2 whose residence is known.

3

4 (4) PzruRN; AMENDMENT. Proof of service of the notice shall be made

5 and amendment of the notice or proof of its service allowed in the manner

6 provided for the return and amendment of the summons under Rule 4(g)-and

7 (h).

ADVISORY COMMITTEE NOTE

The references to the subdivisions of Rule 4 are deleted in light of the revision of that
rule.

RULE 72. MAGISTRATES; PRETRIAL ORDERS

1 (a) NoNDIsPoswivE MATTERS. A magistrate to whom a pretrial matter

2 not dispositive of a claim or defense of a party is referred to hear and determine

3 shall promptly conduct such proceedings as are required and when appropriate

4 enter into the record a written order setting forth the disposition of the matter.

s Within 10 days after being served with a copy of the magistrate's order. a partv

6 zav serve and file objections to the order: a partv ma not thereaer assign as

7 error a def=ct in the magistrate s order to which obection was not timely madg

8 The district judge to whom the case is assigned shall consider WA objections

9 made-by the pffiesAhe, eved4d4e i 9 dayt-fw



10 en - e e and shall modify or set aside any portion of the magistrate's

11 order found to be clearly erroneous or contrary to law.

ADVISORY COMM=TEE NOTE

This amendment is intended to elimimitet a discrepany in measuring the 10 days for
serving and filing objections to a magistrate's action under subdivisions (a) and (b) of this Rule.
The rule as promulgated in 1983 required objecdioms to the magistrate's handling of
nondispositive matters to be served and filed within 10 days of entry of the order, but required
objections to dispositive motions to be made within 10 days of being served with a copy of the
recommended disposition. Subdivision (a) is here amended to conform to subdivision (b) to
avoid any confusion or technical defaults, particularly in connection with magistrate orders that
rule on both dispositive and nondispositive matters.

The amendment is also intended to assure that objections to magistrate's orders that are
not timely made shall not be considered. CwMare Rule 51.

IMrLT E 77. DISTRICT COURTS AND CLERKS

2 (d) NOTICE OF ORDER OR JUDGMENTS. Immediately upon the ertry of an

3 ordcr or judgment the clerk shall serve a notice of the entry by mail in the

4 manner provided for in Rule 5 upon each party who is not in default for failure

5 to appear, and shall make a note in the docket of mailing. Seeh-magingo4s

6 ueteti-pIfpeseF-f wh ieeo- eqi y

7 theee-noeet h~t adny party may in addition serve a notice of such entry in the

8 manner prowided in Rule 5 for the service of papers. Lack of notice of the

9 entry by the clerk does not affect the time to appeal or relieve or authorize the

if} court to relieve a party for failure to appeal within the time allowed, except as

9l permitted in Rule 4(a) of the Federal Rules of Appellate Procedure.
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ADVISORY COMMITEE NOTE

This revision is a companion to the concurrent amendment to Rule 4 of the FederalRules of Appellate Procedure. The purpose of the revisions is to permit district courts to easestrict sanctions now imposed on appellants whose notices of appeal are filed late because oftheir failure to receive notice of entry of a judgment. See, e.g. Tucker v. Commonwealth LandAtldeI.Jr.Co,, 800 F.2d 1054 (01th Cir. 1986); Ashbv Enterprises. Ltd. v. Weitznan. Qym &AssoCia , 780 F.2d 1043 (D.C. Cir. 1986); In re OPM Leasin, Service,. InJc, 769 F.2d 911(2d Cir. 1985); S&ika v. Villa. e of Lombard. All., 763 F.2d 282 (7th `r. 1985); Hall v.Community Mental Health Center of Beaver County, 772 F.2d 42 (3d Cir. 1985); Wilsonyjwad v. St~ark, 725 F.2d 255 (5th Cir. en banc), cert dismissed, 105 S.Ct. 17 (1984); .Casv. BASF WvandortI, 727 F.2d 1034 (Fed. Cir. 1984), cert. deni , 105 S.Ct. 386 (1984);n~slev v. Chesapeake & Ohio R.R.Co., 651 F.2d 226 (4th Cir. 1981); Bud= CellCor. v. Electric Construction Co., 569 F.2d 1036 (8th Cir. 1978).

Failure to receive notice may have increased in frequency with the growth in thecaseload in the clerks' offices. The present strict rule imposes a duty on counsel to maintaincontact with the court while a case is under submission. Such contact is more difficult tomaintain if counsel is outside the district, as is increasingly common, and can be a burden to thecourt as well as counsel.

The effect of the revisions is to place a burden on prevailing parties who desirecertainty that the time for appeal is running. Such parties can take the initiative to assure thattheir adversaries receive effective notice. An appropriate procedure for such notice is providedin Rule 5.

The revised rule lightens the responsibility but not the workload of the clerk's offices,for the duty of that office to give notice of entry of judgment must be maintained.
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APPENDIX OF FGzMS

FORMIA. NOTICE OF LAWSUITAND

REOUESTFOR WAIVER OFSERVICE OF

SUMMONS

To: [ill in the name of the person to be served by a summons if service is necessary].

on behalf of -[Name of any entity on whose behalf that person may be notified of

the action].
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4.kvsuit has been commenced against [you or the entity on whose behalf you
are addressed]. A copy of the comnlaint is attached to this notice. It has been filed in

[name of district courtl. It has been assignk X, rd ? _r

The purpose of this Notice and Req A ' cost of service on you of a

summons in that action. I hereby reque: *a -hi, , - grinjed waiver. The cost

of service will be avoided if I receive a sd.J g id.y before [ at
east 30 days after the date designated below a Ae t ] which this Notice and

Rquest is sent. or 60 days if addressee is not in an; judicial district of the United

States]. I enclose a stamped and addressed envelope [or other means of cost-free

returni for your use. An extra copy of the waiver is also attached for your records.

If xou complv with this reauest and return this form. it will be filed th the

court and no summons will be served on you. but the action will proceed as f vou had

been served on the date of filing. You will not be required to answer the complaint
MnL- [..60 days from the date desigA below as the date on w h-tis notii

sent. or 90 days if the addressee is not in any judicial districti.

IMf ou do not comply. I will effect service in a manner aul -Jgzd by the Federal

Rules of Civil Procedure and will ask the court to require you [or the party on whose

behalf you are servedl to DGv the full costs of such service. In that connection. Use

read the statement of your duty to waive the service of the summons which is set fort in

officiall prescribed langue on the reverse side [or at the footi of the waiver form.

I ffirm that this re=uest is being sent to you on behalf of the claimant this =

£igzavo- ?2
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FORMIB. WAIVER OF SERVICEOF SUMMONS

.: [plaintiffs name and addressl

I acknowledge receirt of your request ha! I waive service of a summons in the

action of rcaption of actioni which is case number - docket numberi on

the docket of the United States Distrct Court for the -fname of districtl. I have

also received a copv of the complaint in the action. nw copies of an instrument bv

which I can waive service of a summons and which formally ecplains the DutM to Waive

Service. and a means by which I can return the signed waiver to YOU without cost to

I agree to save the cost Qf service on me of a summons and an additional con

of the complaint in this lawsuit and I do not require that vou servc me in the manngzr

Drovided by Rule 4.

1 retain anv defenses or objections I Lor t C. entity on whose behalf I am

addressedl mav haffv fo rh±ej r the jurisdicion or venue Qf the court excetany

.defense based on a defect in h >'; or in the service f the summons.

I understand t1fat a iuda me For h y on whose

hchwLU gss I Id I., nserte complint within thetime allowed by Rul

12(a) Lx Ji'eI R~nes of Civil Procedure. but that on no account wal a iudgment

be cred Jore the date specified for my answer in Yfur reouestfor this waiver.

Cflddi

El_
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Relationjsh to Defendant. if responding on behalf of an enti: -

TO BE FRINTED ON REVERSE SIDE OF THE WAIVER FORM PROVIDED BY THE ADMIIs aTVE

OFFICE OF THE UKrIrED STATES COURTS, OR SET FORTH AT THE FOOT OF THE WAIVR INSTRUMENT IF

THE FORM IS NOT USED:

THE DUTY TO WAIVE SFRA CE OF A SUMMONS

Rule 4 of the Federal Rules of Civil ProcQdure requires aXl parties to cooperate

in saving the cost of service of the summons and complaint. A defendant who is

notified of an action and asked for a waiver of service of a summons will be required to

bear the cost of such service unless good cause be shown for the failure to sign such a

waiver.

It is no! good cause for a failure to waive service that a parv believes that the

comnlaint is unfounded or that the action has been brought in an improper place or in

a court that lacks jurisdiction over the subjec matter of the action or over your nerson

or nroperv. A pars who waives service of the summons retains anM de&fenses or

,objecions except anv that might relate to the summons or to the service teu o

and complaint, and may later obiect to the Jurimsdiction of the court or the place where

the action has been brought.

Adfgfnhdant_,o waives service of a summons must serve on the nlain an

answr to the complaint. The answer should also be filed with the court. If the answer

L not scried within the time allowed by Rule 12(a). a deult dgent may be taken



-~~~~~~~~

- e ~~against thai defendant. A d e~fendant is allowed more jime jo answver if serviceM is waived

dzn if the summons is actually served.

-- ~~~~~~ADVISORY COMM1ITTlwEE NEOTE

These Forms IA and lB reflects the revision of Rule 4. They replace Form 18A.

,0
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Rules C and E of the Supplemental Rules for
Certain Admiralty and Maritime Claims

RULE C. ACTIONS IN REM: SPECIAL PROVISIONS

REPORTER'S NoTE

The American Maritime Association supports this revision.

2 (3) PROCESS. Upon the filing of the complaint the clerk shall forthwith

3 issue a warrant for the arrest of the vessel-ep-ehe property that is the subject of

4 the action. If the property is a vessel or a vessel and tangible property on board

5 the vessel, ad-deliver- the warrant shall be delivered to the marshal for

6 service. If other property,tangible or intangible is the subject of the action, the

7 warrant shall be delivered by the clerk to a person or organization authorized to

, S~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

MI.
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8 enforce it, who may be a marshal, a person or organization contracted with by

9 the United States, a person specially appointed by the court for that purpose,

10 or, if the action is brought by the United States,any officer or employee of the

11 United States. If the property that is the subject of the action consists in whole

12 or in part of freight, or the proceeds of property sold, or other intangible

13 property, the clerk shall issue a summons directing any person having control of

1 4 the funds to show cause why they should not be paid into court to abide the

15 judgment.

16

17 (5) ANCILLARY PROCESS. In any action in rem in which process has

18 been served as provided by this rule, if any part of the property that is the

19 subject of the action has not been brought within the control of the court

20 because it has been removed or sold, or because it is intangible property in the

21 hands of a person who has not been served with process, the court may, on

22 motion, order any person having possession or control of such property or its

23 proceeds to show cause why it should not be delivered into the custody of the

24 marshal or other person or organization having a warrant for the arrest of the

25 property, or paid into court to abide the judgment; and, after hearing, the court

26 may enter such judgment as law and justice may require.

ADVISORY COMMITEE NOTE

These amendments to Admiralty Rule C are designed to conform the rule to
Fed.R.Civ.P. 4, as amended. As with recent amendments to Rule 4, it is intended to
relieve the Marshals Service of the burden of using its limited personnel and facilities
for execution of process in routine circumstances. Doing so may involve a contractual
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arrangement with a person or organization retained by the government to perform these
services, or the use of other government officers and employees, or the special
appointment by the court of persons available to perform suitably.

The seizure of a vessel, with or without cargo, remains a task assigned to the
Marshal. Successful arrest of a vessel frequently requires the enforcement presence of
an armed government official and the cooperation of the United States Coast Guard and
other governmental authorities. If the marshal is called upon to seize the vessel, it is
expected that the same officer will also be responsible for the seizure of any property
on board the vessel at the time of seizure that is to be the object of arrest or attachment.

RULE E. ACTIONS IN REM AND QUASI IN REM: GENERAL

PROVISIONS

REPORTER'S NOTE

The American Maritime Association supports this revision.

2 (4) EXECUTION OF PROCESS; MARSHAL'S RETURN; CUSTODY OF

3 PROPERTY; PROCEDURES FOR RELEASE.

4 (a) IN GENERAL. Upon issuance and delivery of the process, or, in the

5 case of summons with process of attachment and garnishment, when it appears

6 that the defendant cannot be found within the district, the marshal or other

7 -person or organization having a warrant shall forthwith execute the process in

8 accordance with this subdivision (4), making due and prompt return.

9 (b) TANGIBLE PROPERTY. If tangible property is to be attached or

10 arrested, the marshal or other person or organization having the warrant shall
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11 take it into the marshal's possession for safe custody. If the character or

12 situation of the property is such that the taking of actual possession is

13 impracticable, the marshal or other person executing the process shall eieeeute

14 thefeess-y affixing a copy thereof to the property in a conspicuous place and

15 by leaviRge a copy of the complaint and process with the person having

16 possession or the person's agent. In furtherance of the marshal's custody of any

17 vessel the marshal is authorized to make a written request to the collector of

18 customs not to grant clearance to such vessel until notified by the marshal or

19 deputy marshal or by the clerk that the vessel has been released in accordance

2 0 with these rules.

21 (C) INTANGIBLE PROPERTY. If intangible property is to be attached or

22 arrested the marshal or other person or organization having the warrant shall

23 execute the process by leaving with the garnishee or other obligor a copy of the

24 complaint and process requiring the garnishee or other obligor to answer as

25 provided in Rules B(3)(a) and C(6); or the marshal may accept for payment

26 into the registry of the court the amount owed to the extent of the amount

27 claimed by the plaintiff with interest and costs, in which event the garnishee or

28 other obligor shall not be required to answer unless alias process shall be

29 served.

30 (d) DIRECTIONS WITH RESPECT TO PROPERTY aI CUSTODY. The marshal or

31 other person or organization having the warrant may at any time apply to the

32 court for directions with respect to property that has been attached or arrested,

33 and shall give notice of such application to any or all of the parties as the court

34 may direct.
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35

3 6 (5) RELEASE OF PROPERTY.

3 7

38 (c) RELEASE BY CONSENT OR STIPULATION; ORDER OF COURT OR CLERK;

39 CosT,. Any vessel, cargo, or other property in the custody of the marshal or

40 other person or organization having the warrant may be released forthwith upon

41 the marshal's acceptance and approval of a stipulation, bond, or other security,

42 signed by the party on whose behalf the property is detained or the party's

43 attorney and expressly authorizing such release, if all costs and charges of the

44 court and its officers shall have first been paid. Otherwise no property in the

45 custody of the marshal, other person or organization having the warrant, or

46 other officer of the court shall be released without an order of the court; but

47 such order may be entered as of course by the clerk, upon the giving of

48 approved security as provided by law and these rules, or upon the dismissal or

49 discontinuance of the action; but the marshal or other person or organization

50 having the warrant shall not deliver any property so released until the costs and

51 charges of the officers of the court shall first have been paid.

52

53 (9) DISPOSITON OF PROPERTY; SALES

54

5 5 (b) INTERLOCUToRY SALES. If property that has been attached or arrested

56 is perishable, or liable to deterioration, decay, or injury by being detained in

57 custody pending the action, or if the expense of keeping the property is

58 excessive or disproportionate, or if there is unreasonable delay in securing the
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59 release of property, the court, on application of any party or of the marshal, or

60 other person or organization having the warrant, may order the property or any

61 portion thereof to be sold; and the proceeds, or so much thereof as shall be

62 adequate to satisfy any judgment, may be ordered brought into court to abide

63 the event of the action; or the court may, upon motion of the defendant or

64 claimant, order delivery of the property to the defendant or claimant, upon the

65 giving of security in accordance with these rules.

66 (C) SALES, PROCEEDS. All sales of property shall be made by the

67 marshal or a deputy marshal, or by other person or organization having the

68 warrant, or by any other pfepe'-effieei person assigned by the court where the

69 marshal or other person or organization having the warrant is a party in

70 interest; and the proceeds of sale shall be forthwith paid into the registry of the

71 court to be disposed of according to law.

ADVISORY COMMITTEE NOTE

These amendments are designed to conform this rule to Fed. R. Civ. P. 4, as amended.
They are intended to relieve the Marshals Service of the burden of using its limited
personnel and facilities for execution of process in routine circumstLnces. Doing so
may involve a contractual arrangement with a person or organization retained by the
government to perform these services, or the use of other government officers and
employees, or the special appointment by the court of persons available to perform
suitably.
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Honorable Joseph F. Weis, Jr.
Chairman, Committee on Rules of

Practice and Procedures oll the
Judicial Conference of the United States

Washington, D. C. 20544

Dear Judge Weis:

On behalf of the Advisory Committee on Bankruptcy Rules, I
have the honor to transmit for consideration by the Committee on
Rules of Practice and Procedure of the Judicial Conference of the
United States, proposed amendments to the Bankruptcy Rules.

Most of these amendments are made necessary by the. Bankruptcy Judges, Un.ted States Trustees, and Family Farmer
Bankruptcy Act of 1986, Pub. L. No. 99-554, signed by the President
on October 24, 1986. The 1986 Act has made the United States
Trustee system permanent and nationwide and has expanded the role
of the United States Trustees in bankruptcy cases. The Act also
created a new chapter 12 of the Bankruptcy Code, entitled
"Adjustment of Debts of a Family Farmar with Regular Income," to
provide needed financial relief for family farmers. Most proposed
amendments to the Bankruptcy Rules are intended to accommodate the
provisions of the 1986 Act.

Several amendments are proposed to implement the provisions
of the Retiree Bcnefits Bankruptcy Protection Act of 1988, Pub. L.
No. 100-334, which made substantive amendments to chapter 11 of the
Bankruptcy Code. In addition, several amendments that. are
unrelated to the 1986 and 1988 Acts are proposed to improvt the
rules.

The preliminary draft of proposed changes to the rules was
circulated to members of the bench and bar in August, 1989. The
highlights of the preliminary draft are listed in the preface to
the preliminary draft, a copy of which is enclosed for your
convenience.

Comments were received from 49 respondents after publication
of the preliminary draft. Public hearings to afford interested
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persons the opportunity to express their views were held in SanFrancisco in January, and in Washington, D. C. and Dallas inFebruary, 1990. The Advisory Committee considered the testimony
of each witness and the written comments of each respondent atmeetings immediately following each public hearing, and at threesubsequent meetings in March, April, and May, 1990. As a result
of the testimony and written comments, the Advisory Committee hasmade several changes to the preliminary draft. The changes areexplained in the enclosed memorandum dated June 5, 1990.

The Advisory Committee is also recommending revisions to theOfficial Forms that will be transmitted in a separate package.

The product of the committee is the result of the combinedeffort of many dedicated individuals including, among others,judges, practitioners and academicians. All spent countless hours
in travel, study and debate with an eye single to the improvementof the bankruptcy system. I wish to express my deep gratitude andadmiration for the valuable contributions of everyone involved.It was a rare privilege to be a part of such an undertaking.

Each member brought special talents and skills whichproduced an ideally balanced committee. The senior member of thecommittee, Professor Lawrence P. King, of the New York University
School of Law, brought a keen intellect, a historical perspective
of the committee's past work, and an unparalleled knowledge of thebankruptcy system.

A number of respected and talented practitioners ablyrepresented the Bar: Joseph Patchan of Baker and Hostetler;
Herbert P. Minkle Jr. of Freid, Frank, Harris, Shriver andJacobson; Bernard Shapiro of Gendel, Raskoff, Shapiro and Quittner;Ralph R. Mabey of LeBoeuf, Lamb, Leiby and MacRae; and Harry D.Dixon of Dixon and Dixon. Each of the practitioners brought
invaluable, scholarly and practical insights to the committee. Twoof these, Joseph Patchan and Ralph Mabey, are former bankruptcy
judges.

Every member of the bench served with distinction. CircuitJudges Edith Hollan Jones of the Fifth Circuit Court of Appeals andEdward Leavy of the Ninth Circuit Court of Appeals made significant
and unique contributions. Judge Jones has substantial experience
as both a practitioner and a judge. Her knowledge, combined withthe uncanny common sense approach of Judge Leavy, added a dimensionabsolutely essential to the success of this undertaking.

District Judge Joseph L. McGlynn, Jr. of the Eastern
District of Pennsylvania, with his many years of distinguished
service, provided practical observations of great consequence.
District Judge Malcolm Howard of the Eastern District of North
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Carolina, a newcomer to the committee, brought with him significant
bankruptcy experience, especially in the area of Chapter 13. He
also provided meaningful direction to the committee.

Three of the nation's outstanding bankruptcy judges, Chief
Judge Paul Mannes of the District of Maryland, Judge James Meyers
of the Southern District of California, and Judge James Barta of
the Eastern District of Missouri, served on the committee. As
active bankruptcy judges, they injected an indispensable ingredient
of realism into our work.

Our committee's reporter, Professor Alan N. Resnick of
Hofstra University School of Law, is a person with uncommon
intellect and skills. He objectively addressed every inquiry avid
issue with which this committee dealt. His memos before each
meeting permitted the committee to review and evaluate alternative
approaches and propose appropriate changes. Professor Resnick was
the key to the committee's productive effort.

Although not committee members, others also contributed
significantly to the project. We all express gratitude to Chief
Judge Thomas Wiseman of the Middle District of Tennessee, who
previously served the committee for many years. This committee's
work reflects his many contributions. Furthermore, your decision,O Judge Weis, to assign Reece Bader from the Standing Committee to
work with us is evidence of your own foresight and administrative
abilities. Mr. Bader attended almost all of our meetings. His
substantial sacrifice was matched by a most important contribution:
he kept the Standing Committee appraised of our actions. His work
allowed you to give us gentle direction and enabled you to promptly
assess our work as we progressed.

In addition, Richard Heltzel, a bankruptcy clerk from the
Eastern District of California, assisted the committee. While not
a formal committee member, he attended every meeting providing
practical insights and understandings that improved our product
substantially.

Since much of our work involved modifying the rules relating
to the U.S. Trustee, Thomas Stanton, former Director of the
Executive Office for U.S. Trustees, and John E. Logan, Acting
Director of the Executive Office for U.S. Trustees, provided
invaluable assistance. We express our gratitude for their
contribution.

Our committee's work was coordinated with the Bankruptcy
Committee which is ably chaired by District Judge Morey L. Sear,
Eastern District of Louisiana. Judge Sear has been generous with
his time and talents, providing information and useful guidance to
our committee.
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It has been an honor for all of us to serve under your able
leadership. Throughout the project, we felt your total support and
are grateful for your wise counsel. We extend special thanks to
Director L. Ralph Mecham and James E. Macklin, Jr., Deputy Director
and Secretary to our committee. We also appreciate the essential
work performed by Peter McCabe, Assistant Director of the
Administrative Office, who oversaw both this and the forms project.
Further, we commend Ms. Patricia Channon for her valuable
assistance to Mr. McCabe. We recognize that the support of the
entire Administrative Office was essential to the success of this
project.

Respectfully submitted,

LLOYD D. GEM GE



0 PREFACE TO PRELIMINARY DRAFT OF
PROPOSED AMENDMENTS TO THE BANKRUPTCY RULES

(PUBLISHED AUGUST 1989)

The primary task of the Advisory Committee on Bankruptcy
Rules since January, 1988, has been to propose amendments to the
Bankruptcy Rules necessary to implement the provisions of the
Bankruptcy Judges, United States Trustees, and Family Farmer
Bankruptcy Act of 1986, Pub. L. No. 99-554 (1986 Act). At the
same time, the Advisory Committee considered various suggestions
for amendments to improve the rules that were proposed by the
bench and bar, members of the Advisory Committee, and the
Reporter. A number of these suggestions are included in the
proposed amendments. The Advisory Committee also considered and
proposes several amendments to the rules necessary to implement
the provisions of the Retiree Benefits Bankruptcy Protection Act
of 1988, Pub. L. No. 100-334, which made substantive amendments
to chapter 11 of the Bankruptcy Code.

SIGNIFICANT PROVISIONS OF THE PROPOSED AMENDMENTS

The significant proposed amendments in the ox-der in which
they appear in the rules are:

(1) Rule 1002 is amended to require the clerks to transmit
to the United States trustee a copy of the aetition commencing
the case. Because Part X of the rules is abrogated by the
proposed amendments, many rules throughout Parts I-IX are amended
to include provisions dealing with the United States trustee.
The first such change is in Rule 1002. Other rules similarly
require the transmission of various papers to the United States
trustee on or after filing with the court.

(2) Rule 1007 is amended to delete references to specific
Official Form numbers and to delete the requirement for filing a
Chapter 13 Statement. A debtor in a chapter 13 case will be
required to file schedules and a statement of financial affairs.
The Advisory Committee is in the process of revising the Official
Forms, and it is anticipated that the Chapter 13 Statement will
be abrogated and that the information presently contained in the
Chapter 13 Statement will be included in the revised schedules
and statement of financial affairs. All references to specific
Official Form numbers in other rules are also deleted to
facilitate future revisions and renumbering of the Official
Forms.

(3) Rule 1017 is amended to conform to the 1986 amendment
to § 707(b) of the Code which permits the United States trustee

I



to file a motion to dismiss an individual's chapter 7 case for
substantial abuse of that chapter. Two new paragraphs have been
added to Rule 1017(e) to create a time limit for motions to
dismiss under § 707(b).

(4) Rule 1019, governing conversion of a case to chapter 7,
is amended to include conversion of a case from chapter 12, to
reduce the time for filing a schedule of postpetition debts when
the case is converted, and to conform the time for filing
postpetition claims to the time for filing prepetition claims.

(5) Rule 2003, governing meetings of creditors or equity
security holders, is amended to provide for such meetings in
chapter 12 cases and to conform to the 1986 Act which gives the
United States ti-.%,stee the duty to call and preside at the
meetings.

(6) Rule 2ui 7, governing the appointment of a creditors'
committee organized before the commencement of the case, is
amended to conform to the 1986 Act which provides that the United
States trustee appoints committees in chapter 11 cases. The
amendments to the rule provide a procedure for judicial review of
the appointment of a prepetition committee.

(7) Rule 2007.1 is new and provides a procedure to be used
by the United States trustee in obtaining court approval of the
appointment of a trustee or examiner in a chapter 11 case.

(8) Rule 2011 is amended to provide for the clerk's
certification that a trustee has qualified. A new subdivision is
added to require the clerk to notify the court and the United
States trustee if the person selected as trustee does not timely
qualify.

(9) Rule 2013 is amended to delete limitations on
appointments of trustees, examiners, appraisers and auctioneers
based on disproportionate or excessive fees. This matter is left
for regulation by the United States trustee.

(10) Rule 2014, governing the employment of professional
persons, is amended to include persons employed by a committee of
retired employees as contemplated by § 1114 of the Code. In
addition, the rule is amended to require the application for
court approval of employment of professional persons to disclose
connections with the United States trustee or persons employed in
the United States trustee's office.

(11) Rule 2015 is amended to delete the requirement that,
in every county in which the debtor's real property is located,
the trustee or debtor in possession file a notice or copy of the
petition in the office where a transfer of real property may be
recorded. The rule also is amended to conform to the 1986 Act by

2



requiring that the trustee or debtor in a chapter 11 case file a
quarterly statement of disbursements and the amount of the fee

is paid to the United States trustee pursuant to 28 U.s.c.
§ 1930(a)(6). A new subdivision is added to require that the
debtor in a chapter 12 case perform certain duties to keep
records, make reports and give notice of the case.

(12) Rule 2020 is new and provides that a proceeding to
contest an act or failure to act by the United States trustee is
a contested matter governed by Rule 9014.

(13) Rule 3001 is amended to limit the court's role in
connection with transfers of claims.

(14) Rule 3002 is amended to conform to the 19E6 Act by
providing a time period for filing a proof of claim in a chapter
12 case consistent with expedited procedures in such cases. For
the same reason, Rules 3004 and 3005 are amended to provide
shorter periods of time for the filing of claims by a debtor,
trustee, or codebtor in chapter 12 cases.

(15) Rule 3017 is amended to give the court the discretion
to direct that disclosure statements shall not be sent to
unimpaired classes.

(16) Rule 3018, governing acceptance or rejection of
chapter 11 plans, is amended to give the court discretion to

* permit a creditor or equity security holder to change or withdraw
a vote whether or not the time fixed for voting has expired.

(17) Rule 4001 is amended to provide that procedures
relating to a motion for relief from the automatic stay also
apply to a request ,: prohibit or condition the use, sale, or
lease of property as is necessary to provide adequate protection
pursuant to i 363(e) of the Code. In addition, the rule is
amended to avoid the necessity of further notice to parties when
the court is asked to approve an agreement in settlement of a
motion relating to those matters covered by the rule and the
notice of the original motion was sufficient to afford reasonable
notice of the material provisions of the agreement.

(18) Rule 4007 is amended to apply in chapter 12 cases the
same time period that applies in chapter 7 and chapter 11 cases
for filing a complaint to determine the dischargeability of
certain debts under § 523(c) of the Code.

(19) Rule 5002, governing restrictions on appointments or
employment of relatives or other persons connected with the
bankruptcy judge, is amended to limit its application to
appointments and employment that require court approval under the
1986 Act. In addition, the rule is expanded to include relatives
or other persons connected with the United States trustee, but

3



permits approval of the employment of such an individual as
attorney or other professional unless the court finds that theemployment would be improper under the circumstances of the case.

(20) Rule 5009 is amended to provide a procedure for
closing chapter 7, chapter 12, and chapter 13 cases.

(21) Rule 6003, governing the disbursement of money of the
estate, is abrogated in view of the United States trustee's role
in supervising trustees.

(22) Rule 7062, governing the stay of proceedings to
enforce a judgment, is amended to provide additional exceptions
to 62(a) F.R.Civ.P., including an order authorizing the
assumption or assignment of an executory contract or unexpired
lease.

(23) Rule 8002 is amended to avoid the loss of the right to
appeal when a notice of appeal is filed prematurely.

(24) Rule 9027 is amended to require parties to allege
whether a removed proceeding is core or non-core and, if non-
core, whether they consent to the entry of final orders and
judgments by the bankruptcy judge. The rule is also amended to
conform to the 1988 amendments to 28 U.S.C. § 1446 which
abrogated the requirement for a bond and which substituted the
notice of removal for the application for removal.

(25) Rule 9034 is new and requires that copies of
pleadings, motions, objections, and other papers relating to
certain matters be transmitted to the United States trustee.

(26) Rule 9035 is new and provides that in cases in
judicial districts in Alabama and North Carolina in which a
United States trustee is not authorized to act, the rules apply
only to the extent that they are not inconsistent with the
provisions of the Code and Title 28 that are effective in such
cases. This rule is necessary because the 1986 Act provides that
the United States trustee system is not effective in a district
in Alabama or North Carolina until the district elects to be
included or October 1, 1992, whichever occurs first.

(27) Part X, governing United States trustees, is
abrogated. Part X was designed to apply only in the United
States trustee pilot districts designated under chapter 15 of the
Code. Because chapter 15 was repealed and the pilot program was
replaced by a permanent nationwide United States trustee system,
the provisions of Part X, modified to conform to the 1986 Act,
are integrated into Parts I through IX.

4



PROPOSED AMENDMENTS TO THE FEDERAL RULES OF
CIVIL PROCEDURE

The Advisory Committee on Civil Rules has proposed
amendments to the Federal Rules of Civil Procedure, including
amendments to Rule 4, Service of Process. Certain subdivisions
of Rule 4 are made applicable in cases under the Bankruptcy Code
by Bankruptcy Rules 1010, 7004 and 9014. Several other proposed
amendments to the Federal Rules of Civil Procedure would apply in
Bankruptcy Code cases pursuant to Parts VII and IX of the
Bankruptcy Rules. The proposed amendments to the Federal Rules
of Civil Procedure will be published for comments by the Bench
and Bar simultaneously with other proposed amendments to the
Bankruptcy Rules.

ADVISORY COMMITTEE ON
BANKRUPTCY RULES

Judge Lloyd D. George, Chairman

Judge Edith Hollan Jones Harry D. Dixon, Esq.

Judge Edward Leavy Prof. Lawrence P. King

Judge Joseph L. McGlynn, Jr. Ralph R. Mabey, Esq.

Judge Thomas A. Wiseman Herbert P. Minkel, Jr., Esq.

* Judge James J. Barta Joseph Patchan, Esq.

Judge Paul Mannes Bernard Shapiro, Esq.

Prof. Alan N. Resnick, Reporter
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June 5, 1990 DANKRUPTCY SIJIES

TO: Hon. Joseph P. Weis, Jr., Chairman
Standing Committee on Rules of Practice and Procedure

FROM: Hon. Lloyd D. George, Chairman
Advisory Committee on Bankruptcy Rules

SUBJECT: Explanation of Changes Made Subsequent to the Original
Publication of the August 1989 Preliminary Draft of
Proposed Bankruptcy Rules

The Advisory Committee on Bankruptcy Rules considered the
testimony of each witness at the public hearings held in San. Francisco, California on January 18, 1990; in Washington, D.C. on
February 1, 1990; and in Dallas, Texas on February 15, 1990, as
well as all communications received from interested individuals
and groups who responded to the Committee's request for comment.
Correction of typographical errors, changes in punctuation, and
changes in language for clarification and to make similar rules
consistent have been made.

The significant changes made by the Advisory Committee
subsequent to the original publication of the preliminary draft
of proposed amendments to the rules in August, 1989 are:

PART I
COMMENCEMENT OF CASE; PROCEEDINGS

RELATING TO PETITION AND
ORDER FOR RELIEF

Rule 1002. Commencement of Case.

A paragraph has been added to the Committee Note to refer
to Rule 5005(b)(3) which relieves the clerk of the bankruptcy
court of the duty to transmit papers, including a copy of the
petition, to the United States trustee if the United States
trustee requests that such papers not be transmitted.



Rule 1007. Lists, Schedules and Statements; Time Limits.

Subdivision (g). Partnership and Partners. This
subdivision provides that the court may order any general partner
of the debtor partnership to file a statement of personal assets
and liabilities "with the court." The words "with the court"
have been deleted as unnecessary in view of Rules 5005(a) and
9001(3) which make it clear that the word "file" means to file
with the clerk. The deletion of these words are consistent with
the changes made in other rules. The Committee Note reflects
this change.

Rule 1010. Service of Involuntary Petition and Summons;
Petition Commencing Ancillary Case.

A paragraph has been added to the Committee Note to indicate
that, pursuant to new subdivision (g) of Rule 7004, references
to F.R.Civ.P. 4(g) and (h) in Bankruptcy Rule 1010 means the
version of F.R.Cij,.P. Rule 4(g) and (h) in effect on January 1,
1990, notwithstanding any subsequent amendments to the Civil
Rules. See the discussion of changes that have been made to Rule
7004.

Rule 1017. Dismissal or Conversion of Case; Suspension.

References to dismissal of a "petition" have been changed to
dismissal of a "case" throughout Rule 1017 to conform the
language to that used in the dismissal sections of the Bankruptcy
Code. A paragraph has been added to the Committee Note to
explain the change.

Subdivision (e). Dismissal of Individual Debtor's Chapter 7
Case for Substantial Abuse. The 60-day time period for the
United States trustee to file a motion to dismiss for substantial
abuse of chapter 7, or for service of the notice of hearing when
the issue is raised on the court's own initiative, has been
changed so that it commences on the first date set for the
meeting of creditors instead of the date on which the debtor
first appears for examination at the meeting of creditors. This
change conforms to the period for filing a complaint objecting to
discharge under Rule 4004.

Rule 1019. Conversion of Chapter 11 Reorganization Case, Chapter
12 Family Farmerts Debt Adjustment Case, or Chapter 13
Individual's Debt Adjustment Case to Chapter 7 Liquidation Case

Paragraph (5) has been changed to clarify that the debtor in
possession or trustee in a superseded case has the duty to
transmit to the United States trustee the final report and
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account that is filed with the court, but the clerk has the duty
to transmit to the United State trustee the schedule of unpaid

is debts incurred after the commencement of the superseded case.

Paragraph (6) has been changed to eliminate the need for a
court order fixing the time for filing postpetition claims that
arose during the superseded case. The time for filing such
claims is provided in the paragraph. It is anticipated that the
clerk will give notice of the time limitation on filing such
claims together with the notice of the meeting of creditors.
This paragraph has been changed further to avoid the need to fix
a time for filing claims arising from the rejection of an
executory contract if there are no assets available for
distribution upon conversion. If assets become available for
distribution at a later time, the court may fix a time for filing
such claims. These changes are reflected in the Committee Note.

PART II
OFFICERS AND ADMINISTRATION; NOTICES; MEETINGS;

EXAMINATIONS; ELECTIONS; ATTORNEYS AND ACCOUNTANTS

Rule 2002. Notices to Creditors, Equity Security Holders, United
States, and United States Trustee.

Subdivision (k). Notices to United States Trustee. A new. sentence has been added to the subdivision to provide that
neither the clerk nor any other person shall be required to
transmit to the United States trustee any notice, schedule,
report, application or other document in a case under the
Securities Investor Protection Act, 15 U.S.C. § 78aaa et sea.
This provision is added because cases under SIPA are conducted in
the bankruptcy court but are not title 11 cases.

Rule 2003. Meeting of Creditors or Equity Security Holders.

Subdivision (a). Date and Place. The last sentence of the
subdivision has been changed so that the provision enlarging the
time for holding the meeting of creditors when the place
designated for the meeting is not regularly staffed by the
United States trustee or an assistant is applicable in chapter 12
family farmer's debt adjustment cases.

Subdivision (c). Record of Meeting. The sentence added in
the original publication of the preliminary draft that requires
the docketing of the first appearance of the debtor for
examination at the meeting of creditors has been deleted because
it is unnecessary in view of the changes that have been made to
Rule 1017(e) (giaprX, page 2) and because the administrative
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burden of the docketing requirement would outweigh any benefit.

In addition, the period during which the United States
trustee is required to preserve and make available for public
access the record of any examination at the meeting of creditors
has been changed from one year after the closing of the case to
two years after the conclusion of the meeting of creditors. The
two-year period is adequate, and measuring the period from the
conclusion of the meeting is easier for the United States trustee
to administer.

Subdivision (g). Final Meeting. The original publication
of the preliminary draft provided that the clerk shall mail to
creditors a summary of the trustee's final account if the United
States trustee calls a final meeting and the net proceeds
realized exceeds S250. The amount has been changed from $250 to
$1,500 to conform to the proposed amendment to Rule 2002(f).

The Committee Note has been changed to be consistent with
these changes.

Rule 2007. Review of Appointment of Creditors' Committee
Organized Before Commencement of the Case.

The Committee Note has been changed to clarify that a
finding that a prepetition committee has not been fairly chosen
does not prohibit the appointment of some or all of its members
to the creditors' committee. It also has been changed to
clarify that, although this rule deals with prepetition
committees only, judicial review regarding the appointment of
other committees is available under Rule 2020.

Rule 2007.1. Appointment of Trustee or Examiner in a Chapter 11
Reorganization Case.

Subdivision (b). Approval of Appointment. The original
publication of the preliminary draft required that a United
States trustee's application for approval of the appointment of a
trustee or examiner in a chapter 11 case include "specific facts
showing that the appointment was made after consultation with
parties in interest." This provision has been changed to require
that the application include the "names of the parties in
interest with whom the United States trustee consulted regarding
the appointment."

Rule 2009. Trustees for Estates When Joint Administration
Ordered.

Subdivision (f). Separate Accounts. This subdivision has
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been redesignated as subdivision (e) because existing subdivision
(e) is being abrogated. The Committee Note reflects the change.

Rule 2010. Qualification by Trustee; Proceeding on Bond.

The Committee Note has been changed to indicate that
subdivision (c) has been redesignated as subdivision (b) because
of the abrogation of current subdivision (b).

Rule 2012. Substitution of Trustee or Successor Trustee;
Accounting.

Subdivision (b). Successor Trustee. The original
publication of the preliminary draft deleted paragraph (1). This
paragraph has been restored to clarify that a successor trustee
is automatically substituted for the former trustee in any
pending action, proceeding, or matter without the need for a
court order. The Committee Note has been changed so that it is
consistent with the restoration of paragraph (1).

Rule 2015. Duty to Keep Records, Hake Reports, and Give Notice of
Case.

Subdivision (a). Trustee or Debtor in Possession. The new
language added in the original publication of the preliminary
draft has been changed to delete the words "with the court" after
"file." These words are unnecessary in view of Rules 5005(a) and
9001(3) and have been deleted to be consistent with other rules.

Rule 2016. Compensation for Services Rendered and Reimbursement
of Expenses.

Subdivision (b). Disclosure of Compensation Paid or
Promised to Attorney for Debtor. The new language added in the
original publication of the preliminary draft has been changed to
delete the words "with the court" after "A supplemental statement
shall be filed." These words are unnecessary in view of Rules
5005(a) and 9001(3) and have been deleted to be consistent with
other rules.

PART III
CLAIMS AND DISTRIBUTION TO CREDITORS AND EQUITY

INTEREST HOLDERS; PLANS
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Rule 3001. Proof of Claim.

Subdivision (e). Transferred Claim. The phrase "publiclytraded bond or debenture" in paragraphs (2), (3), and (4) hasbeen expanded to include publicly traded notes. Transfers ofthese publicly traded instruments are excluded from theprocedural requirements of subdivision (e).

Rule 3002. Filing Proof of Claim or Interest.

Subdivision (c). Time for Filing. The original publicationof the preliminary draft provided that in chapter 12 cases proofsof claim shall be filed within five days after the first date setfor the meeting of creditors. The time limit for filing proofsof claim in chapter 12 cases has been changed to 90 days afterthe first date set for the meeting of creditors to conform to thetime for riling proofs of claim in chapter 7 and chapter 13cases. The Committee Note has been amended to reflect thischange.

Rule 3003. Filing Proof of Claim or Equity Security Interest inChapter 9 Municipality or Chapter 11 Reorganization Cases.

Subdivision (c). Filing Proof of Claim. Paragraph (3) hasbeen changed to permit the late filing of claims by infants orincompetent persons in chapter 11 cases under the same
circumstances that permit late filings in cases under chapter 7,12, or 13. The paragraph has been changed further to apply inchapter 11 cases the same time limits applicable in chapters 7,12, and 13 regarding claims arising from postpetition judgmentsagainst the claimant for the recovery of money or property or theavoidance of a lien. It also has been change to clarify that aclaim arising from the rejection of an executory contract orunexpired lease may be filed within such time as the court maydirect in a chapter 11 case. The Committee Note has beenexpanded to explain these changes.

Rule 3004. Filing of Claims by Debtor or Trustee

The amendments included in the original publication of thepreliminary draft and the Committee Note have been deleted. Theoriginal published amendments provided a time limit for thedebtor or trustee to file a proof of claim on behalf of acreditor in a chapter 12 case that is different than the timelimit applicable in chapter 7, 11, or 13 cases. The current rulehas been restored so that the same time limits apply in allcases.



Rule 3005. Filing of Claim, Acceptance, or Rejection by
Guarantor, Surety, Indorser, or Other Codebtor.

Subdivision (a). Filing of Claim. The amendments to
subdivision (a) included in the original publication of the
preliminary draft have been deleted so that the time in which a
codebtor may file a claim on behalf of a creditor shall be the
same in chapter 7, 11, 12, and 13 cases. The amendments in the
original publication provided a time period applicable in chapter
12 cases that was shorter than the time periods applicable in
other cases. The first paragraph of the Committee Note has been
deleted to reflect this change.

Rule 3016. Filing of Plan and Disclosure Statement in Chapter 9
Municipality and Chapter 11 Reorganization Cases.

The Committee Note has been changed to clarify that the
proposed amendments to subdivision (a) enlarge the time for
filing competing plans. A party in interest may not file a plan
without leave of court only if an order approving a disclosure
statement relating to another pian has been entered and a
decision on confirmation of the plan has not been entered.

Rule 3017. Court Consideration of Disclosure Statement in
Chapter 9 Municipality and Chapter 11 Reorganization Cases.

Subdivision (d). Transmission and Notice to United States
Trustee, Creditors and Equity Security Holders. This subdivision
has been changed to clarify that, in the event the court orders
that any unimpaired class not receive the disclosure statement
and plan, such unimpaired class shall nonetheless receive notice
of the time fixed for filing objections to and the hearing on
confirmation of the chapter 11 plan. Also, the subdivision has
been changed to require that such creditors receive notice of the
name and address of the person from whom they may request copies
of the disclosure statement and plan at the expense of the plan
proponent.

Tne Committee Note has been changed to clarify that the
court does not have the discretion under subdivision (d) to
dispense with mailing the plan and disclosure statement to
governmental units holding tax claims entitled to priority.

Subdivision (e) was added to require the court to consider
the procedures for transmitting the plan, disclosure statement,
ballot and other materials required to be distributed under
subdivision (d) to beneficial holders of stock, bonds,
debentures, notes, and other securities, to determine the
adequacy of such procedures, and to enter such orders as the
court deems appropriate. A new paragraph has been added to the
Committee Noce to explain the new subdivision (e).
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PART IV
THE DEBTOR: DUTIES AND BENEFITS

Rule 4003. Exemptions.

Subdivision (b). Objections to Claim of Exemptions. Thissubdivision has been expanded to provide a 30-day period forobjecting to exemptions claimed on a supplemental schedule filedafter the original schedule of exemptions. A Committee Note hasbeen added to explain this change.

Rule 4004. Grant or Denial of Discharge.

Subdivision (c). Grant of Discharge. This subdivision hasbeen changed to prevent entry of an order of discharge in achapter 7 case until the time for filing a motion to dismiss thecase for substantial abuse under Rule 1017(e) has expired orwhile such a motion is pending. The Committee Note explains thatthe purpose of this change is to prevent a timely notion todismiss the case for substantial abuse from becoming moot becausea discharge order has been entered.

PART V
COURTS AND CLERKS

Rule 5005. Filing and Transmittal of Papers.

Subdivision (b). Transmittal to the United States Trustee.Paragraph (3) was added to provide that, notwithstanding anyrule that requires the clerk to transmit a paper to the UnitedStates trustee, the clerk shall not be required to transmit thepaper to the United States trustee if the United States trusteerequests in writing that the paper not be transmitted. TheCommittee Note has been changed to reflect the new paragraph.

Rule 5008. Funds of the Estate.

This rule has been abrogated entirely. The Committee t&_originally published has been deleted and replaced with a newCommittee Note that explains that the rule has been abrogated tobe consistent with J 345(b) of the Bankruptcy Code and the roleof the United States trustee in approving bonds and supervisingtrustees.



. Rule 5009. Closing Cases.

The original publication of the preliminary draft contained
amendments to Rule 5009 that would require a motion to close a
case under chapter 7, 11, 12, or 13, that would provide for
certification by the United States trustee that an estate has
been fully administered, and that would provide for payment of
the trustee's statutory fee prior to the closing of the case
under certain situations. These proposed amendments have been
deleted and Rule 5009 has been changed to provide that the case
trustee may certify that the estate has been fully administered
and, unless there is a timely objection filed, the certification
shall create a presumption that enables the court to close the
case without the need to review the final report and account.
The Committee Note reflects these changes.

Rule 5010. Reopening Cases.

In most reopened cases a trustee is not needed because
there are no assets to be administered. However, under the
existing rule a trustee must be appointed in a reopened case
unless the court orders othterwise. In the interest of judicial
economy, Rule 5010 has been changed so that the need for a motion
regarding the appointment of t trustee in a reopened case will be
avoided unless the United States trustee or a party in interest
seeks such appointment. If no motion for the appointment is
filed, a trustee will not be appointed. The Committee Note has
been changed to explain this change.

PART VI
COLLECTION AND

LIQUIDATION OF THE ESTATE

Rule 6004. Use, Sale, or Lease of Property.

Subdivision (f). Conduct of Sale Not in the Ordinary Course
of Business. This subdivision was changed to clarify that the
auctioneer has the duty of transmitting to the United States
trustee the statement regarding the sale of property or, if the
property was not sold by an auctioneer, the trustee, debtor in
possession, or chapter 13 debtor has this duty.
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PART VII
ADVERSARY PROCEEDINGS

Rule 7004. Process; Service of Summons, Complaint

Rule 7004 incorporates by reference some, but not all, ofthe existing subdivisions of Rule 4 F.R.Civ.P. It is expectedthat Rule 4 will be substantially amended and restructured, thatthe effective date of such amendments may be after the effectivedate of the amendments to the Bankruptcy Rules, and that Rule7004 will have to be amended soon after the amendments to Rule 4F.R.Civ.P. have been finally determined.

However, until the amendments to Rule 4 F.R.Civ.P. arefinally approved and the Advisory Committee has an opportunity toconsider the impact of such changes on Rule 7004, a newsubdivision (g) has been added to Rule 7004 to provide that thesubdivisions of Rule 4 F.R.Civ.P. made applicable by theBankruptcy Rules shall be the subdivisions of 4 F.R.Civ.P. ineffect on January 1, 1990. By adding this provision, anyamendment to Rule 4 F.R.Civ.P. will not affect service inbankruptcy cases until further amendment to the Bankruptcy Rules.It is anticipated that the Advisory Committee will review andpropose further amendments to Rule 7004, including abrogation ofthe new subdivision (g), soon after the adoption of theanticipated amendments to Rule 4 F.R.Civ.P.

The Committee Note has been changed to explain this changeand to include the text of the applicable portions of 4FR.Civ.P. in effect on January 1, 1990.

Rule 7062. Stay of Proceedings to Enforce a Judgment.

The words "in contested matters" have been deleted from theend of the rule as unnecessary and because they may causeconfusion since Part VII applies to adversary proceedings.

PART VIII
APPEALS TO DISTRICT COURT OR
BANKRUPTCY APPELLATE PANEL

Rule 8004. Service of the Notice of Appeal.

Rule 8004 has been changed to make it clear that failure totransmit a copy of the notice of appeal to the United States
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trustee does not affect the validity of the appeal.

PART IX
GENERAL PROVISIONS

Rule 9003. Prohibition of Ex Parte Contacts.

Subdivision (a). General Prohibition. This subdivision hasbeen changed to extend to examiners the prohibition on ex partemeetings and communications with the court. The Committee Noteexplains the change.

Rule 9006. Time.

Subdivision (b). Enlargement. Paragraph (3) has beenchanged to limit the enlargement of time regarding motions todismiss a case for substantial abuse of chapter 7 in accordancewith Rule 1017(e).

Rule 9009. Forms

The Committee Note has been changed to refer to theproposed amendment to Rule 9029 which clarifies that local courtrules may not prohibit or limit the use of the Official Forms.

* Rule 9029. Local Bankruptcy Rules

This rule bas been changed to clarify that local court rulesmay not prohibit nr limit the use of the Official Forms. ACommittee Note has been added to make it clear that the OfficialForms must be accepted in every bankruptcy court.

Rule 9032. Effect of Amendment of Federal Rules of CivilProcedure.

This rule has been changed to provide flexibility so thatthe Bankruptcy Rules may provide that subsequent amendments to aspecific Federal Rule of Civii Procedure made applicable by theBankruptcy Rules shall not be effective with regard to BankruptcyCode cases or proceedings. For example, in view of theanticipated amendments to, and restructuring of, Rule 4F.R.Civ.P., Rule 7004(g) will prevent such changes from affectingBankruptcy Code cases until the Advisory Committee on BankruptcyRules has an opportunity to consider such amendments and to makeappropriate recommendations for incorporating such amendmentsinto the Bankruptcy Rules.
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TO: Hon. Joseph F. Weis, Jr., Chairman
Standing Committee on Rules of Practice and Procedure

FROM: Hon. Lloyd D. George, Chairman
Advisory Committee on Bankruptcy Rules

SUIJECT: Report of the Comments Received Subsequent to the
Publication of the Preliminary Draft of Proposed
Amendments to the Bankruptcy Rules

A preliminary draft of the proposed changes to theBankruptcy Rules was circulated to members of the bench and barin August 1989. Public hearings were held on January 18, 1990,in San Francisco, California, on February 1, 1990, in Washington,D.C., and on February 15, 1990, in Dallas, Texas.

A list of the names and addresses of the respondents whosubmitted letters arnd/or who testified at a public hearing isattached. Following the list is a rule-by-rule summary of thecomments received and the Advisory Committee action with regardto each comment.

Many comments received were unrelated to proposed
amendments, but are worthy of future consideration by theAdvisory Committee. For example, several commentators suggestedchanges to modify time periods for the purpose of expediting
chapter 13 cases. These suggested changes should be studied bythe Advisory Committee and, if adopted, would necessitate furtherpublication for comment by the bench and bar. Therefore, theAdvisory Committee decided to reject and revisit many of thesuggest i.ons received. The Advisory Committee intends to beginrevisiting these matters in the Fall of 1990.


