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The Committee on the Rules of Practice and Procedure recommends that the
Conference:
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1, Aprprove the amendments to Rules 4(a), 6, 10(c), 25, 26(a),
26.1, 28(a), (b), and (h), 30, and 34(d) of the Federal Rules
of Appellate Procedure and transmit -hem to the Supreme
Court for its consideration with the recommendation that
they be approved by the Court and transmitted to Congress
pursuant to law . ... ... 4

2. Recommend that Congress umend 28 US.C. § 2107 (1) to conform
to the proposed amendment to Rule 4(a) of the Federal Rules of
Appellate Procedure, and (2) to eliminate the inconsistency
between that section and the current version of Rule 4 of the
Federal Rules of Appellate Procedure.

3. Approve new Rule 4.1 and amendments to Rules 4, 5, 12,
15, 16, 24, 26, 28, 30, 34, 35, 41, 44, 45, 47, 48, 50, 52, 53,
63, 71A, 72, and 77 of the Federal Rules of Civil Procedure;
new chapter headings VLI and IX and amendments to the
Appendix of Forms to the Federal Rules of Civil Procedure;
and amendments to Rules C and E of the Supplemental
Rules for Certain Admiralty and Maritime Claims and
transmit them to the Supreme Court for its consideration
with the recommendation that they be approved by the
Court and transmitted to Congress pursuant to law . .......... 10

4. Approve the amended Federal Rules of Bankruptcy
Procedure and transmit them to the Supreme Court for its
consideration with the recommendation that they be
approved by the Court and transmitted to Congzress
pumsuanttolaw .......... .. 12
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S. Approve the amended Official Forms to take effect on the
effective date of the amended Federal Rules of Bankruptcy

Procedure . ......oovvvvneennenncns s eseececescenoes 13

6. Approve amendments to paragraphs 6(b) and 9(b) of the
Procedures for the Conduct of Business by the Judicial
Conference Committees cn Rules of Practice and Procedure
to require retention of the records of the Committees at the
Administrative Office for two years instead of the current
five years, before forwarding them to a Government
RecordsCenter ......... ...t nnnenns 13
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REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON THE RULES OF PRACTICE AND PROCEDURE
TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

Your Committee on the Rules of Practice and Procedure met in Alexandria,
Virginia, or July 12 and 13, 1990. All members of the Committee attended the
meeting except Judge Robert E. Keeton ahd Gael Mahony, who were unavoidably
absent. Also present were Judge Jon O. Newman, Chairman, and Assistant Dean
Carol Ann Mooney, Reporter, of the Appellate Rules Advisory Committee; Judge
John F. Grady, Chairman, and Dean Paul D. Carrington, Reporter, of the Civil Rules
Advisory Committee; Judge Lloyd D. George, Chairman, and Professor Alan N.
Resnick, Reporter, of the Bankruptcy Rules Advisory Committee; and Judge
Wm. Terrell Hodges (attending on behalf of Judge Leland C. Nielsen, Chairman), and
Professor David A. Schiueter, Reporter, of the Criminal Rules Advisory Committee.
The Reporter to your Committee, Dean Daniel R. Coquiliette, and Mary P. Squiers,
Director of the Local Rules Project, attended the meeting. Also present were
Jamnes E. Macklin, Jr., Secretery to your Committee and Deputy Director of the
" Yunistrative Office; William B. Eldridge, Director, Research Division, Federal
Judicial Center; and David N. Adair, Jr., Patricia S. Channon, and Thomas C.

Hnatowski of the Administrative Office.




1 Amendments to the Rules of Practice and Procedure

A ederal Rules of ellate Procedure

The Advisory Committee on the Federal Rules of Appellate Procedure has
submitted to your Comrmittee amendments to Rules 4(a), 25(a), 28(a), (b), and (h),
30(b), and 34(d), as well as amendments to correct typographical errors in Rules 6,
10(c), 26(a), and 26.1. The proposed amendment to Rule 4(a) would provide a limited
opportunity for relief when a party does not rcceiver timely notice of a judgment or
order from the clerk of court as required by Rule 77(d) of the Federal Rules of Civil
Procedure. The amendment would add new subdivision (6), which would allow the
~ district court to reopen the time for appe'al for a limited period upon a finding that the
notice was not received from the clerk or a party within 21 days of its entry and that
no party would be prejudiced. A conforming amendment to Civil Rule 77(d) is being
submitted by the Advisory Committee on the Rules of Civil Procedure.

The Advisory Committee has also suggested that, if the proposed amendment to
Appellate Rule 4 is adopted, the Judicial Conference recommend that Congress amend
the fourth paragraph of 28 U.S.C. § 2107 to conform to amended Appellate Rule 4(a).
The Advisory Committee has also suggested that, whether or not Appellate Rule 4(a)
is amended, the Congress eliminate the inconsistency between the current version of
Rule 4 and the provision of 28 U.S.C. § 2107 that pertains to appeals in admiralty
cases. Section 2107 provides for a period of 90 days to file such an appeal, while Rule
4(a)(1) sets a 30-day time limit for filing civil appeals unless the United States is a
party, in which case the period is 60 days. Although there is case law indicating that

Rule 4(a}(1) supersedes section 2107, the conflict continues to be troublesome., Your




Committee voted at its Summer 1989 meeting to request that the Judicial Conference

make such recommendation to Congress.

The proposed amendment to Rule 25(a) is a reaction to a recommendation of
the Judicial Improvements Committee. That committee suggested that the advisory
committees consider amendments to the rules which would specifically permit local
rules that would allow filing by electronic means if use of such means were approved
by the Judicial Conference. The amendment incorporates the recommendation of the
Judicial Improvements Committee but adds that any local rules must be consistent with
any standards established by the Judicial Conference. Your Committee approved this
amendment although it had not been submiited for public comment since it is not
effective until and unless the Judicial Conf:rence first acts. B

The proposed amendment to Rule 28(a) wwuld require that appellate briefs

include specific jurisdictional statements. That :zaendment would require a conforming
amendment to Rule 28(b). The prposed amendment to Rule 28(h) would change the
designation of which party is the appsllant and appelleec when cross appeals are filed.
Under the propos:d amendment, the party who first files a notice of appeal is treated
as the appellant since, in practice, that party normally is the principal appellant.
When notices of appeal are filed simultaneously, the plaintiff below is designated the
appellant. The proposed amendment to kMe 34(d) is a conforming amendment to that
of Rule 28(h).

The proposed amendment to Rule 30(b) would require a cross appellant.to

serve the appellant with a statement of the issues to be raised in the cross appeal.




The proposed amcndméms to Rules 6, 10(c), 26(a), and 26.1 would correct ‘
typographical errors. These amendments would not be substantive, and your
Committee approved them without their circulation for comment.
Except as noted above, the above-referenced amendments to the Federal Rules
of Appellate Procedure have been circulated for public comment and minor changes
made in response thereto. Your Committee approves these proposed amendments,
which are set out in Appendix A. They are accompanied by Advisory Committee
Notes and a report explaining their purpose and intent.
Recommendation 1: That the Judicial Conference approve amendments to
Rules 4(a), 6, 10(c), 25, 26(a), 26.1, 28(a), (b), and (h), 30, and 34(d)
of the Federal Rules of Appellate Procedure and transmit them to the
Supreme Court for its consideration with the recommendation that they
be approved by the Court and transmitted to Congress pursuaat to law.
Recommendation 2: That the Judicial Conference recommend that Congress
amend 28 U.S.C. § 2107 (1) to conform to the proposed amendment to Rule .
4(a) of the Federal Rules of Appellate Procedure, and (2) to eliminate the

inconsistency between that section and the current version of Rule 4 of the
Federal Rules of Appellate Procedure.

B. Federal Rules of Civil Procedure

The Advisory Committee on the Federal Rules of Civil Procedure has submitted
to your Committee proposed new Civil Rule 4.1; proposed amendments to Civil Rules
4, 5, 12, 15, 16, 24, 26, 28, 30, 34, 35, 41, 44, 45, 47, 48, 50, 52, 53, 63, 71A,

72, and 77; proposed new Chapter headings VIII and IX; proposed amendments to the
Appendix of Forms; and proposed amendments to Admiralty Rules C and E. Most of
these amendments were approved for publication by your Committee at its July 1989

meeting; some had been approved earlier.




The amendments to Rule 4 would result in a reorganization of the provisions of

Rule 4 to eliminate overlapping provisions, to remove certain disconnected provisions
to a new Rule 4.1, and to make the organization of this frequently amended rule more
rational and easily accessible to practitioners. A number of substantive changes were
made to accomplish the following: (1) authorize the use of any means of service
provided by the state in which a defendant is served, as well as by the forum state:

(2) permit nationwide exercise of personal jurisdiction in Federal question cases unless
Congress otherwise provides; (3) clarify and extend the cost-saving practice of securing
waivers of actual service of process; (4) call attention to the Hague Convention and
other pertinent treaties; (5) reduce the risk that a plaintiff may lose a meritorious claim
against the United States for failure to serve process properly on it; (6) allow the
United States to effect service more economically and further reduce the use of United
States marshals for service of process. Proposed new Civil Rule 4.1 would contain
provisions eliminated from the old Rule 4 to achieve greater textual clarity.

The proposed amendment to Rule 5(d) would require that a person making
service under the Rule certify the means of service. The proposed amendment to
Rule 5(e), like the proposed amendment to Appellate Rule 25(a), is a reaction to the
recommendation of the Judicial Improvements Committee that the rules permit local
rules that would allow filing by electronic means if use of such means were app.roved
by the Judicial Conference. The proposed amendment is consistent with the proposed
appellate rule that any local rules must be consistent with any standards established by
the Judicial Conference. Since it would not be effective until and unless the Judicial

Conference first acts, your Committee approved this amendment even though it has not

S




been submitted for public comment. Finally, another proposed amendment to Rule

5(e) would foreclose the local practice in some districts of requiring the clerk to reject
for filing, instruments that do not conform to specified standards.

The proposed amendment to Rule 12 is necessary to conform with the proposed
amendments to Rule 4. It also provides additional time to answer for defendants who
waive service of process.

Rule 15 would be amended to prevent parties against whom claims are made
from taking unjust advantage of otherwise inconsequential pleading errors to sustain a
limitations defense. It would compel a different result in cases like Schiavone v.
Fortune, 106 S.Ct. 2379 (1986).

The proposed amendment to Rule 16(b) would establish that the time for the
* scheduling order be within 60 days after the appearance of any defendant. The
proposed revision of Rule 16(d) is derivative from the proposals to be made with
respect to Rules 50 and 52. It would call attention to the appropriate uses of Rules
42, 50, 52, and 56 at the pretrial stage to reduce the scope of discovery or of trial.
The proposed amendment to Rule 24 would merely conform the rule to a controlling
statute requiring notice to a state Attorney General when the constitutionality of state
legislation is challenged.

Two amendments of Rule 26 are proposed. The first is to subdivision (a) and
would create a preference for internationally agreed methods of discovery when such
methods are available. The second revision would add a pare-jriph to subdivision (b)
to impose on parties asserting privileges a duty to disclose information that would

enable adversaries to resist the claims of privilege. The proposed amendment to Rule




28 is intended to conform the rule to the Hague Convention oa the Taking of

Evidence Abroad.

The proposal to amend Rule 30 would conform the rule to the revision of Rule
4 by postponing depositions in actions in which the defendant has waived service of
process. More extensive amendments to Rule 30 were temporarily withdrawn by the
Advisory Committee in light of the comments received.

The proposed amendment to Rule 34 would reflect the change effected by the
proposed revision to Rule 45; it provides for a subpoena to compel non-parties to
produce documents and things and to suomit to inspections on premises. The
proposed amendment to Rule 35 reflects changes in the rule made by Congress in 1988
permitting clinical psychologists to perform mental examinations conducted pursuant to
that rule. The proposed amendment would extend the scope of professions authorized
to conduct such examinations by permitting examinations by suitably licensed or
certified examiners.

Rule 41 would be revised to delete the provision for its use as a method of
evaluating the sufficiency of the eviderce presented at trial by a plaintiff. This
language would be replaced by a new provision found in Rule 52(c) that would be
more broadly useful. The proposed amendment to Rule 44 would take advantage of
the Hague Public Documents Convention. The rule would also be amended to delete
references to specific jurisdictions no longer subject to the sovereignty of the
United States.

The proposed amendment of Rule 45 would substantially re-write the rule. The

aims of revision are (1) to clarify and enlarge the protections afforded non-parties who
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are subject to subpoenas; (2) to facilitate access outside the deposition procedure to '
documents and things in the possession of non-parties; (3) to facilitate service of ‘
subpoenas at places distant from the district in which the action is pending; (4) to
enable the court to compel a witness found within its state to attend trial; and (5) to
clarify the text of the rule. The amendment would, inter alia, permit the issuance of
subpoenas by attorneys as officers of the court, including attorneys in distant districts.

The proposed amendment to Rule 47 would eliminate the institution of the
"alternate" juror. This, together with the amendment of Rule 48, would permit all
jurors who sit through the rcse to participate in the verdict. In addition to providing
that all jurors who hear the evidence would be permitted to participate in the verdict,
Rule 48 would be revised to conform the rule to existing practice in requiring at
least six jurors. The proposed amendment would limit the nurnber of jurors seated to
twelve.

The proposed amendments to Rule 50 would serve several purposes. One is to
enable the court to render judgment at any time during a jury trial when it becomes
clear a party is entitled to such judgment. A second is to abandon familiar terminology
that carries the burden of anachronisms suggested by the text of the present subdivision
50(a). A third is to articulate the standard for entry of judgment as & matter of law
with: sufficient clarity that an uninstructed reader of the rule can gain some

understanding of its function. The standard is not changed from the present law. In

addition, Rule 52 would be amended to add subdivision (c) authorizing the court to
enter judgment at any time during a non-jury trial when it becomes clear a party is

entitled to such judgment. This provision is a companion to the proposed revision of

§ 8




Rule 50. The two proposals are also reflected in the language that would be added to
Rule 16. Their shared purpose is to reduce the number of long trials. Judges using
these devices as intended may schedule the course of a trial in such manner as to
reach first any dispositive issues on which either party may fail to carry a burden of
production or proof.

The proposed amendment to Rule 53 would impose on special masters the duty
to distribute their reports to the parties. This would reduce depender:ce on the office
of the clerks to perform this service.

Substantial proposed amendments to Rule 56 were temporarily withdrawn by the
Advisory Committee in light of the comments received.

The proposed amendment to Rule 63 would facilitate the use of a substitute
judge in the event the trial judge is unable to proceed. A substitute judge at a bench
trial would be required to recall material witnesses who are available to testify again if
such recail would not be an undue burden.

The proposed amendment to Rule 71A would conform that rule to the revised
Rule 4. The revision to Rule 71A was not circulated for public comment, but since the
amendment is technical, your Committee approved the change without publication.
Rule 72 would be amended to eliminate discrepancy in the present rule in measuring
the time for objection to a magistrate’s action. The proposed revision of Rule 77
would cornform that rule to the proposed revision of Appellate Rule 4, which will
eneble the district courts to deal with the increasingly frequent probler. of parties

receiving no notice of judgments from which appeals might be taken.




The proposed amendments to chapter headings VIII and IX are designeg to ‘
clarify the organization of the rules. The proposed revisions to the Appendix of Forms
would delete Form 18A and replace it with new Forms 1A and 1B to accommodate
the waiver of service provisions of amended Rule 4.

Finally, proposed amendment: to Admiraity Rules C and E would conform those
rules to Rule 4, as amended, by reducing the required use of United States marshals.

Except as noted above, the above-referenced new rule, amendments, chapter
headings, and revisions to the forms were approved for public comment by your
Committee and were published in October 1989. Hearings were held in Chicago and
San Francisco. Minor changes were madc in response to the comments received.

Your Committee approves the proposed rule and amendments.

The above-proposed rule and amendments to the Federal Rules of Civil

Procedure, the propcsed amended chapter headings and amendments to the Appendix .
of Forms of the Federal Rules of Civil Procedure and the proposed amendments to the
Supplemental Rules for Certain Admiralty and Maritime Claims are set out in

Appendix B and ere accompanied by Advisory Committee Notes and a report

explaining their purpcse and intent.

Recommendation 3: That the Judicial Conference approve new Rule 4.1
and amendments to Rules 4, §, 12, 15, 16, 24, 26, 28, 30, 34, 35, 41, 44,
45, 41, 48, 50, 52, 53, 63, 71A, 72, and 77 of the Federal Rules of Civil
Procedure; new cbapier headings VIII and IX and amendments to the
Appendix of Forms to the Federal Rules of Civil Procedure; and
amendments to Rules C and E of the Supplemental Rules for Certain
Admiraity and Maritime Claims and transmit them to the Supreme Court
for iis consideration with a recommendation that they be approved by the
Court and transmitted to Congress pursuarnt to law.

10




C.  Federal Ruies of Bankiuptcy Procedure

The Advisory Committee on the Federal Rules of Bankruptcy Procedure has
submitted to your Committee substantial amendments to the Rules of Bankruptcy
Procedure, most of which were necessary to effect the provisions of the Bankruptcy
Judges, United States Trustees, and Family Farmer Bankruptcy Act of 1986 (Pub. L.
No. 99-554, October 24, 1986). Tre United States trustee system created by that Act is
designed to remove from bankruptcy judges the administrative and supervisory tasks of
bankruptcy and place them in the Executive Branch. The original pilot program of
United States trustees was begun in 1979, and current Part X of the Bankruptcy Rules
was promulgated to facilitate that program. Now that the 1986 legislation makes that
program a nation-wide system (with the exception of districts in Alabama and North
Carolina), the provisions of Part X must be integrated into the body of the Bankruptcy
Rules. The rules also had to be amended to take into account the right of the United
States trustee to be heard. The 1986 legislatior also created new Chapter 12, dealing
with bankruptcies of family farms, and changes were required in reaction to this new
proceeding. Changes were also necessitated by the Retiree Benefits Bankruptcy
Protection Act of 1988 (Pub. L. No. 100-534, June 16, 1988), and otl:ers were made in
reaction to suggestions from members of and the reporter to the Advisory Commitiee
and from members of the bench and bar to improve the operation of the Bankniptq
Rules. Your Committee suggests that the Supreme Court not delay the effective date
of the amended bankruptcy rules to coincide with the effective dates of the
tmendments to the Rules of Appellate aud Civil Procedure. Pursuant to the provisions

of 28 US.C. § 2075, amendments to th: bankruptcy rules are effective ninety days after
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being reported to Congress by the Supreme Court. Your Committee agreed with the
Advisory Committee that the amendments to the bankruptcy rules should be effective
as soon as possible. |

To conform with the proposed changes to the Bankruptcy Rules, and ")
accommodate the development of automation in the bankruptcy courts, a number of
amendments to the Official Bankruptcy Forms are also proposed for approval by the
Judicial Conference pursuant to Rule 9009 of the Federal Rules of Bankruptcy
Procedure. Your Commitiee recommends that the Judicial Conference approve these
amended Official Forms to 5. effective on the effective date of the amended
bankruptcy rules.

The proposed amendments specifically refer to current Rule 4 of the Federal
Rules of Civil Procedure. The Advisory Committee will consider the impact of the
changes to Civil Rule 4 on Bankruptcy Rules 1010, 7004 and 9014 at its next meeting.

The proposed amendments were approved by your Committee for public
comment and were published in August 1989. Public hearings were held in
Washington, D.C., San Francisco and Dallas. »/inor changes were made in response to
the cc:aments received.

The above-referenced amendments to tix: Federal Rules of Bankruptcy
Procedure are set out in Appendix C and are accompavied by Advisory Committee
Notes and a report explaining their purpose and intent.

Recommendation 4: That the Judicial Conference apprive the amended
Federal Rules of Bankruptcy Procedure and transmit them to the
Supreme Court for its consideration with a recommendation that they be
approved and transmitted to Congress pursuant to law.

. :
[
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Recommendation 5: That the Judicial Conference approve the amended
Official Forms to take effect on the effective date of the amended
Federal Rules of Bankruptzy Procedure.

1L Amendment to the Procedures of the Committees on Rules of '-gctice and

Procedure

The Secretery to your Committee has requested that the ¥ . acuse v toe
Conduct of Business by the Committees on Rules of Practice and ¥, . 0,3
amended at paragraphs 6(b) and 9(b) to change from five years to tw.. "ta ¢, .
period during which the records of the Advisory Committees and the Standing
Committee, respectively, must be maintained at the Administrative Office. The current
provision is causing significant storage problems and there is little call for the older
records. After two years, the records will be sent to a Government Record Center,
from which they may be retrieved with advance notice. Your Committee, accordingly,

recommends the the Judicial Conference approve this amendment to the Procedures.

Recommendation 6: That the Judicial Conference approve amendments
to paragraphs 6(b) and 9(b) of the Procedures for the Conduct of
Business by the Judicial Conference Committees on Rules of Practice and
Procedure to require retention of the records of the Committees at the
Administrative Office for two years instead of the current five years,
before forwarding them to a Government Records Center.

The Advisory Committee on the Federal Rules of Criminal Procedure bas
submitted to your Committee a propos:1! to amend Criminal Rule 35 by adding a new
subdivision 35(c), which would wermiz ti.. trial court to correct a technical error in the
sentence within 7 day.s of the ‘mpositicn of sentence. The Sentencing Reform Act of

1984 (Pub. L. No. 98-473, October 12, 1984) repealed the provision of Rule 35(a) that
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had permitted the court to correct an illegal sentence. The Federal Courts Study
Committee recommended that the Advisory Committee consider amendments to Rule
35 that would permit the court to correct a sentence and that would permit the
defendant to present within 120 days, new information that might affect the sentence.
The Advisory Committee considered the suggestion of the Study Committee, but
decided that a more modest amendment was appropriate to avoid unnecessary litigation
and any conflict with the jurisdiction of the courts of appeals.

The Advisory Committee also reported that it had outstanding for public
comment proposed amendments to Criminal Rule 16(a)(1)(A), dealing with disclosure
of statements; Rule 24(b), equalizing the number of peremptory challenges available to
the government and the defendant; Rule 35(a), extending the time within which the
government may move for a reducdon in sentence; and Federal Rule of Evidence
404(b), providing for advance notice of evide:ce of other crimes. The public
comment period for these proposed amendments ends ~.- .+ 21, 1990. Upon request
of the Advisory Committee, your Co-nmittee “pprovr.d a shortened public comment
period ending October 31, 1990, {u: .o proposed amendment to Rule 35. This would
permit consolidation of this amendr- >at with the outstanding proposed amendment to
Rule 35(a).

IV.  Local Rules Project - Local Admiralty Rules

The Local Rules Project, suthorize. - the Judicial Conference, submitted to
your Comr itz materials on incz! rules .. s «:h admiraity practice, includ‘ng a
proposed unii " numberiny svsiera and = zuport on local rules dealing with admiralty

practice. Tie uniform numbering sysiem, like the uniform numbering system for local
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rules of civil procedure, is based on the national rules, in this case, the Supplemental
Rules for Certain Admiralty and Maritime Claims. The report consists of a discussion
and analysis of the various local admiralty ruies and identifies potential conflicts
between local rules and national rules and statutes, local rules that unnecessarily repeat
national rules and statutes, local rules that deal with topics that might appropriately be
subject to national rulemaking, local rules that shculd remain subject to local variation,
and local rules dealing with topics that should be uniformly treated among the various
districts but are inappropriate subjects for the Supplemental Rules. These topics are
included in proposed Model Local Rules. Finally, the report contains a list of local
admiralty rules with a reference to the lécation in the report where rules on that topic
are discussed. Your Committee authorized the project to distribute the local admiralty
rule uniform rules and report to all district courts after suggested amendments to the

report were made.

~ Respectfully submittexi,
Ay ’_;’,4 /.,/[/‘/M’

Joseph F. Weis, Jr., Chairman
George C. Pratt
Charles E. Wiggins
Saral. Evans Barker
Will.am O. Bertelsman
Robert E. Keeton,
Sam C. Pointer, Jr.
Edwin J. Peterson

W. Reece Bader
Thomas E. Baker
Gael Mahony

Charles Alan Wright
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" Agenaa L-20' (AppeRaiX
Rules - ) ‘
September 1990

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
; JUDICIAL CONFERENCE OF THE UNITED STATES
‘ WASHINGTON, D.C. 20544

CHAIRMEN OF ADVISORY COMMITTEES
JON O NEWMAN
APPELLATE RULES

JOSEPH F WEIS. JR
CHAIRMAN

JOHN F GRADY
CiviL AULES

] KLiIN JR
-““ES‘E“"A'S“ LELAND C NIELSEN
CRIMINAL RULLS

LLOYD D GEORGE
BAMKAUPTCY RULES

TO: Honorable Joseph F. Weis, Jr. Chair
Standing Committee on Rules of Practice and Procedure

FROM: Honorable Jon O. Newman, Chair
Advisory Committee on Appellate Rules

SUBJECT: Responses to publication in September 1989 cf the
preliminary draft of proposed amendments <o the Federal
Rules of Appellate Procedure, and request. to correct
typographical errors in two other rules.

DATE: June 15, 1990
N The Advisory Committee on Appellate Rules asks that the ’
Standing Committee delay action on the proposed amendment to Fed.

R. App. P. 4(a), allowing time for the Advisory Committee to L
reconsider the amendment in light of the comments received from IR
the public, some of which expressed strong opposition to the B3
proposal. The Advisory Committee requests that the Standing
Committee approve the amendments to Fed. R. App. P. 28(a), (b),
and (h), 30(b), and 34(d) and forward those rules to the Judicial
Conference. 1In addition, the Advisory Committee requests that
the Starding Committee approve corrections to typographical
errors in the caption to Fed. R. App. P. 10(c) and in the text of
Rule 26.1 and forward those corrections to the Judicial
Conference without prior publication and comment. '

. :,:ﬂ\’” PN

With regard to Rules 28(a), (b), and_(h), 30(b), and 34(d),
the Advisory Committee considered all communications received
from interested individuals and groups who responded to the
Committee’s request for comment. Correction of typographical
errors, changes in punctuation, and changes in language for
clarification have been made.

The changes made by the Advisory Committee subseguent to the
original publication of the rules in September 1989 are:




Rule 28(a)(2) A statement of subject matter and appellate
jurisdiction.

The typographical error on line 6 has been corrected so that
the parenthetical reads as follows: "(ii)". On line 11 "(a)" has
been inserted before the word shall, and on 1ine.13 the word "it
(when published, "it" was incorrectly typed as "if") has been
deleted and "(b)“” has been inserted in its place before the
word shall. Line 13 now reads as follows: "with respect to all
parties or, if not, (b) shall include information".

Rule 28(b) Brief of the appellee.

On line 32, a dash has been inserted between the parenthesis
following the number one and the parenthesis preceding the number
5, 80 that an appellant is required to comply with subdivisions
(a)(1)-(5). A comma has been inserted on line 32 following the
word jurisdiction. The comma should be underlined, indicating
that it is being added to the original text of Fed. R. App. P.
28(b). 7

Rule 28(h) Briefs in cases involving cross appeals.

On line 38 the word “"simultaneously" has been replaced with
the following phrase: "on the same day". The first sentence now
reads, "If a cross appeal is filed, the party who first files a
notice of appeal, or in the event that the notices are filed on
the same day, the plaintiff in the proceeding below, shall be
deemed the appellant for purposes of this rule and Rules 30 and
31, unless the parties otherwise agree or the court otherwise
orders."” 1In keeping with that change the fifth sentence of the
advisory committee note has been changed to say: "If notices of
appeal are filed on the same day, the rule follows the old
approach of treating the plaintiff below as the appellant."

Rule 30 (b) Determination of contents of appendix; cost of
producing.

On line 13 the hyphen has been deleted between the words
cross and appeal; this is consistent with treatment elsewhere in
the rules. Although not really a change, there is a
typographical error in the rule as printed for publication. ©On
line 22 the last word on the line should be "issues".

Rule 34(d) Cross and separate appeals.

On line 5 the word “simultaneously” should be changed to "on
the same day". This change conforms to the change made in Rule

28(h).

New Proposals

In addition to the rules that have already been published
for comment, the Advisory Committee on Appellate Rules submits
three amended rules for approval of the Standing Committee.
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The first amendment adds a sentence dealing with electronic
filing to Fed. R. App. P. 25(a). The proposal generally follows
the language proposed by the Judicial Improvements Committee.

The new sentence permits, but does not require, courts of appeals
to adopt local rules that allow filing of papers by electronic
means. However, courts of appeals cannot adopt such local rules
until the Judicial Conference of the United States authorizes the
use of facsimile or other electronic technology in the courts.
The language of the proposal differs slightly from that proposed
by the Judicial Improvements Committee. The Judicial
Improvements Committee suggested that local rules allowing
electronic filing could be adopted "provided such means are
authorized by regulations promulgated by the Judicial Conference
« « « " The Advisory Committee believes i) that the Judicial
Conference may wish to establish standards for electronic filing
that may be broader than "authorization"; ii) "promulgating
regulations” is a term of art that may entail more procedural
formalities than are necessary to establish the sort of standards
needed here. Therefore, the proposal substitutes the following
language for that quoted above: "provided such mezns are
authorized by and are consistent with standards established by
the Judicial Conference of the United States."

The other two amendments involve only correction of
typographical errors; therefore, the Advisory Committee believes
that the changes may be submitted to the Judicial Conference
without prior publication.

One amendment changes the second word .in the caption of Fed.
R. App. P. 10(c) from "on" to "of". The caption should read:
"Statement of the evidence or proceedings. . ."

The other amendment deletes the word "body" from the first
sentence of the text of Fed. R. App. P. 26.). The sentence
should begin, "Any non-governmental corporate party . . ." not
*Any non-governmental corporate body party . . ."




PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF APPELLATE PROCEDURE*

Rule 4. Appeal as of right--When taken

W W 9 OO0 U B W N

e T T TR
O U e W N e B

(a) Appeals in civil cases.

* & W * &

(6) The district court, if it finds (a) that
2 _party entitled to notice of the entry of a
judgment or order did not receive such notice from
the clerk or any party within 21 days of its entry
and (b) that no party would be prejudiced, may,
upon motion filed within 180 days of entry of the
judgment or order or within 7 days of receipt of
such notice, whichever is earlier, reopen the time
for appeal for a period of 14 days from the date of
entry of the order reopening the time for appeal.

6> (7) A judgment or order is entered within
the meaning of this Rule 4(a) when it is entered in
compliance with Rules 58 and 79(a) of the Faderal

Rules of Civil Procedure.

*New matter is underlined; matter to be omitted is

lined through.
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COMMITTEE NOTE

The amendment provides a limited opportunity for
relief in circumstances where the notice of entry of a
Judgment or order, required to be mailed by the clerk of
the district court pursuant to Rule 77(d) of the Federal
Rules of Civil Procedure, is either not received by a
party or is received so late as to impair the opportunity
to file a timely notice of appeal. The amendment adds
a new subdivision (6) allowing a district court to reopen
for a brief period the time for appeal upon a finding
that notice of entry of a judgment or order was not
received from the clerk or a party within 21 days of its
entry and that no party would be prejudiced. By
"prejudice"” the Committee means some adverse consequence
other than the cost of having to oppose the appeal and
encounter the risk of reversal, consequences that are
present in every appeal.  Prejudice might arise, for
example, if the appellee had taken some action in
reliance on the expiration of the normal time period for
filing a notice of appeal.

Reopening may be ordered only upon a motion filed
~within 180 days of the entry of a judgment or order or
within 7 days of receipt of notice of such entry,
whichever is earlier. This provision establishes a&an
outer time limit of 180 days for a party who fails to
receive timely notice of entry of a judgment to seek
additional time to appeal and enables any winning party
to shorten the 180-day period by sending (and
establishing proof of receipt of) its own notice of entry
of a judgment, as authorized by Fed. R. Civ. P. 77(d).
Winning parties are encouraged to send their own notice
in order to lessen the chance that a Jjudge will accept
a claim of non-receipt in the face of evidence that
notices were sent by both the clerk and the winning
party. Receipt of a winning party’s notice will shorten
only the time for reopening the time for appeal under
this subdivision, leaving the normal time periods for
appeal unaffected.

If the motion is granted, the district court may
reopen the time for filing a notice of appeal only for
2 period of 14 days from the date of entry of the order
reopening the time for appeal.
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Transmittal Note: Upon transmittal of this rule to

Congress, the Advisory Committee recommends that the
attention of Congress be called to the fact that language
in the fourth paragraph of 28 U.S.C. § 2107 might
appropriately be revised in light of this proposed rule.
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[T R = S WA
W N = O

Rule 6. Appeals in bankruptcy cases from final

Judgements judgments and orders of district
courts or of bankruptcy appellate panels

* * * % *

Rule 10. The record on appeal
* % &k * &

(c) Statement en of the evidence or
broceedings when no report was made or when the
transcript is unavailable.--1f no report of the
evidence or proceedings at a hearing or trial was
made, or if a transcript is unavailable, the
appellant may prepare a statement of the evidence
or proceedinés from the best available means,
including the appellant’s recollection. The
statement shall be served on the appellee, who may
serve objections or proposed amendments thereto
within 10 days after service. Thereupon the
statement and any objections or preposed amendments

shall be submittted to the district court for

e




14
15
16

4 FEDERAL RULES OF APPELLATE PROCEDURE

settlement and approval and as settled and approved
shall be included by the clerk of the district

court in the record on appeal.

Rule 25. Filing and service
(a) Filing.--Papers required or permitted to
be filed in a court of appeals shall be filed with
the clerk. Filing may be accomplished by mail
\addressed to the clerk, but filing shall not be
timely unless the papers are received by the clerk
within the time fixed for filing, except that
\b;iefs and appendices shall be deemed filed on the
hay of mailing if the most expeditious form of
Lelivéry by mail, excepting special delivery, is
tilized. If a motion requeste relief which may be
ranted by a single judge, the judge may permit the
otion to be filed with the judge, in which event
he judge shall note thereon-the date of filing and
hall thereafter transmit it to the clerk. A_court

o Bppeals mé& Oy _J0ca U6 perm papers O _pe
ed by fscgimjle o othe B on mean
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COMMITTEE NOTE
Subdivision (a). The amendment permits, but doas

not require, courts of appeals to adopt local rules that
allow filing of papers by electronic means. However,
courts of appeals cannot adopt such local rules until the
Judicial Conference of the United States authorizes
filing by facsimile or other electronic means.
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Rule 26. Computation and extension of time

(a) Computation of time.--In computing any
period of time prescribed or allowed by these
rules, by an order of court, cor ov any applicable
statute, the day of the act, event, or default from
which the designated period of time begins to run
shall not be included. The last day of the period
so computed shall be included, unless it is a
Saturday, a Sunday, or a legal holiday, or, when
the act to be done is the filing of a paper in
court, & day on which weather or other conditions
have made the office of the clerk of the court
inaccessible, in which event the period runs until
the end of the next day which is not one of the
aforementicned days. When the period of ke time
prescribed or allowed is less than 7 d= ¢
intermediate Satgrdays, Sundays, and legzl holidays

shall be excluded in the computation. As used in
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this rule "legal holiday" includes New Year's Day,
Birthday of Martin Luthe- King, .r., Washington'’s
Birthday, Memorial Day, Independence Day, Lakor
Day, Columbus Day, Veterans Day, Thanksgiving Day,
Christmas Day, and any other day appointed as a
holiday by the President or the Congress of the
United States. It shall alsc include a day
appointed as & holiday by the state wherein the
district court which rendered the judgment or order
which is or may be appealed from is situated, or by
the state wherein the principal office of the clerk
of the court of appeals in which the appeal is
pending is located.
* % & & &

Rule 26.1. Corporate dirclosure statement

Any non-governmental corporate body party to
a civil or bankruptcy case or agency review
proceeding and any non-governmental corporate
defendant in a criminal case shail file a statement
identifying all parent companies, subsidiaries
(except wholly-owned subsidiaries), and affiliates
that have issued shares to the public, The
statement shall be filed with a party’s principal

brief or upon filing a metion, response, petition

.. e -

|
|
|
i
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or answer in the court of appeals, whichever first
occurs, unless a local rule requires earlier
filing. The statement shall be included in front
of the table of contents in a party’s principal

brief even if the statement was previously filed.

Rule 28. Briefs

(a) Brief of the appellant.

* % % % *x

(2) A statement of subject matter and

appellate urisdiction. The statement shall

include: (i) a statement of the basis for subiject
matter Jurisdiction jin the district court or

agency, with citation to applicable statutory
provisions and with reference to the relevant facts
to establish such jurisdiction; (ii) a statement of
the basis for jurisdiction in the court of appeals,
with citation to applicabile statutory provisions
and with reference to the relevant facts to
establish such jurisdiction; the statement shall
include relevant filing dates establishing the
timeliness of the appeal or petition for review and

(a) shall state that the appeal is from a final
order or a final judgment that disposes of ail
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claims with respect to_all parties or, if not, (b)

shall include_ information establishing that the
court of appeals has jurisdiction on some other

basis.

= (3) A statement of the issues
presented for review.

3 (4) A statement of the case. The
statement shall first indicate briefly the nature
of the case, the course of proceedings, and its
disposition in the court below. There shall follow
a statement of the facts relevant to the issues
presented for review, with appropriate references
to the record (see subdivision (e)).

4> (5) An argument. The argument may
be preceded by a summary. Thz argument shall
contain the contentions of the appellant with
respect to the issues prerented, and the reasons
therefor, with citations to the authorities,
statutes and parts of the record relied ox.

5 (6) A short conclusion stating the
precise relief sought.

(b) Brief of the appellee.-~The brief of the
appellee shall conform to the requirements of

subdivisions (a)(l)—4} (5), except that a
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statement of jurisdiction, of the issues, or of the
case need not be made unless the appellee is

dissatisfied with the statement of the appellant.

* % % * %

(h) Briefs in cases involving cross appeals.-
-If a cross appeal is filed, the-piaintiff—in—the

eeurt-peloew tl'e party who first files a notice of

appeal, or in tnhe event that the notices are filed

on _the same day, the plaintiff in the proceeding
below, shall be deemed the appellant for the

purposes of this rule and Rules 30 and 31, unless
the parties otherwise ayree or the court otherwise
orders. The brief of the appellee shall eentein
the--issues—and—a~gument—inveived—in—his conform to
the requirements of subdivision (a)(1)-(6) of this
rule with respect to the appellee’s cross appeal as
well as the—anewer respond to the brief of the
appellant except that a statement of the case need
not be made unless the appellee ig dissatisfied
with the statement of the appellant.

COMMITTEE NOTE

Subdivision (a). The amendment adds a new

subparagraph (2) that requires an appellant to include
a specific jurisdictional statement in the uppellant’s
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brief to aid the court of appeals in determining whether
it has both federal subject matter and appellate
jurisdiction.

Subdivision (b). The amendment requires the appellee
to include a jurisdictional statement in the appellee’s
brief except that the appellee need not include the
statement if the appellee is satisfied with the
appellant‘s jurisdictional statement.

Subdivision (h). The amendment provides that when
more than one party appeals from a judgment or order,
the party filing the first appeal is normally treated as
the appellant for purposes of this rule and Rules 30 and
31. The party who first files an appeal usually is the
principal appellant and should be treated as such.
Parties who file a notice of appeal after the first
notice often bring protective appeals and they should be
treated as cross appellants. Local rules in the Fourth
and Federal Circuits now take that approach. If notices
of appeal are filed on the same day, the rule follows the
old approach of treating the plaintiff below as the
appellant. For purposes of this rule, in criminal cases
"the plaintiff" means the United States. In those
instances where the designations provided by the rule are
inappropriate, they may be altered by agreement of the
parties or by an order of the court.

Rule 30. Appendix to the briefs
" % % % %

(b) Determination of contents of appendix;
cost of producing.--The parties are encouraged to
agree as to the contents of the appendix. In the
absence of agreement, the appellant shall, not
later than 10 days after the date on which the

record is filed, serve on the appellee a

N o0 i s W N e

designation of the parts of the record which the
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appeliant intends to include in the appendix and a
statement of the issues which the apyellant intends
to present for review. If the appellee deems it
necessary to direct the particular attention of the
court to parts of the record not designated by the
appellant, the appellee shall, within 10 days after
receipt of the designation, serve upon the
appellant &a designation of those parts. The
appellant shall include in the appendix the parts
thus designated with respect to the appeal and any
cross appeal. In designating parts of the record
for inclusion in the appendix, the parties shall
have regard for the fact that the entire record is
always available to the court for reference and
examination and shall not engage in unnecessary
designation. The provisions of this paragraph
shall apply to _cross appellants and cross
appellees.

Unless the parties otherwise agree, the cost of

producing the appendix shall initially be paid by
the appellant, but if the appellant considers that
parts of the record designated by the appellee for
inclusion are unnecessary for the determination of

the issues presented the appellant may so advise
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32 the appellee and the appellee shall advance the
33 cost of including such parts. The cost of
34 producing the appendix shall be taxed as costs in
35 the case, but if either party shall cause matters
36 to be included in the appendix unnecessarily the
37 court may impose the cost of producing such parts
38 on the party. Each eircuit shall provide by local
39 rule for the imposition of sanctions against
40 attorneys who unreasonably and vexatiously increase
41 the costs of litigation through the inclusion of

42 unnecessary material in the appendix.

COMMITTEE NOTE

Subdivision (b). The amendment requires a cross
appellant to serve the appellant with a statement of the
issues that the cross appellant intends to pursue on
appeal. No later than ten days after the record is
filed, the appesllant and cross appellant must serve each
other with a statement of the issues each intends to
present for review and with a designation of the parts
of the record that each wants included in the appendix.
Within the next ten days, both the appellee and the cross
appellee may designate additional materials for inclusion
in the appendix. The appellant must then include in the
appendix the parts thus designated for both the appeal
and any cross appeals. ' The Committee sexpects that
simultaneous compliance with this subdivision by an
appellant and a cross appellant will be feasible in most
cases. If a cross appellant cannot fairly be expected
to comply until receipt of the appellant’s statement of
issues, relief may be sought by motion in the court of

appeals.
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Rule 34. Oral argument

* % ¥ % &

(d) Cross and separate appeals.-~A Cross or
separate appeal shall be argued with the initial
appeal at a single argument, unless the court

otherwise directs. If a case involves a cross
appeal, the-plaintiff-inthe-aetionbelew the party

who first files a notice of appeal, or in the event

that the notices are filed on the same day the
plaintiff in the proceeding below, shall be

deemed the appellant for the purpose of this rule
unless the parties otherwise agree or the court
otherwise directs. If separate appellants support
the same argument, care shall be taken to avoid
duplication of argument.

Committee Note

Subdivision (d). The amendment of subdivision (d)

conforms this rule with the amendment of Rule 28(h).
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I have the honor to report the recommendation of the Civil Rules Committee
that the Supreme Court of the United States be advised to promulgate a substantial
package of amendments to the Federal Rules of Civil Procedure.

These recommendations are based upon many extensive comments by the bench
and bar on the package of proposals published for comment in October, i989. Minor
revisions have been made to many of the proposed amendments then published, and
three of the proposals, the amendments to Rules 30, 38 and 56, have been temporarily
withdrawn pending republication of more substantial revisions.

It is the hope of the Civil Rules Committee that so much of this package as your
committee may approve will be transmitted to the Judicial Conference of the United
States for consideration at its fall meeting, and that the rules might be promulgated with
an effective date in 1991.

RULE 4.
This rule would be almost entirely re-written, to serve the following aims:

First, the revise rule authorizes the use of any means of service provided not
only by the law of the forum state, but also of the state in which a defendant is served.

Second, the revised rule clarifies and extends the cost-saving practice of
securing the assent of the defendant to dispense with actual service of the summons and
complaint. This practice was introduced to the rule in 1983 by an act of Congress
authorizing “service-by-mail," a procedure that effects economic service with
cooperation of the defendant. Defendants magnifying costs of service by requiring



expensive service not necessary to achieve full notice of an action brought against them
are required to bear the wasteful costs. This provision is made available in actions
against defendants who cannot be served in the districts in which the actions are

brought.

Third, the revision reduces the hazard of commencing an action against the
United States or its officers, agencies, and corporations. A party failing to effect
service on all the offices of the United States as required by the rule is assured adequate
time to cure defects of service.

Fourth, the revision calls attention to the important effect of the Hague
Convention and other treaties bearing on service of documents abroad and favors the
use of internationally agreed means of service. In some respects, such treaties have
facilitated service in foreign countries but are not fully known to the bar.

Fifth, the revision enables the United States to effect service more economically
and further reduces the use of United States marshals in the performance of routine
duties of service.

Finally, the revised rule extends the reach of federal courts to impose
jurisdiction over the person of all defendants against whom federal law claims are made
who can be constitutionally subject to the jurisdiction of the courts of the United States.
The present territorial limits on the effectiveness of service to subject a defendant to the
jurisdiction of the court over the defendant's person are retained for all actions in which
there is a state in which personal jurisdiction can be asserted consistently with state law
and the Fourteenth Amendment. But a new provision makes those limits inapplicable
to cases in which there is no state in which the defendant can be sued.

The revised rule is reorganized to make its provisions more accessible to those
not familiar with all of them. Additional subdivisions in this rule allow for more
captions; several overlaps among subdivisions are eliminated; and several disconnected
provisions are removed, to be relocated in a new Rule 4.1.

RuULEA4.1.

This is a new rule. The purpose in creating a new rule is to separate those few
provisions of the former Rule 4 bearing on matters other than service of a summons to
allow greater textual clarity in Rule 4. The new rule would provide nationwide service
of orders of civil commitment enforcing decrees or injunctions issued to compel
compliance with federal law. The rule makes no change in the practice with respect to
the enforcement of injunctions or decrees not involving the enforcement of federally-
created rights.

RULE S.

This rule would be revised in three significant respects. The first is to require
that the person making service under the rule file a certificate of service. The second is
to make provisional authorization for the use of FAX to file papers with district courts.




The third is to foreclose the practice of some districts requiring the clerk to reject for
filing instruments that do not conform to specified standards.

RULE 12,

Amendment of this rule is necessary to conform to the revision of Rule 4. The
revision provides additional time for answer by defendants who waive service of
process.

RULE 14.

This rule would be amended to assure that third party defendants are provided
with copies of current pleadings in actions to which they are joined as parties.

RULE 15,

The revision of this rule would prevent parties against whom claims are made
from taking unjust advantage of otherwise inconsequential pleading errors to sustain a
limitations defense. It extends the relation back of amendments that change the party
or the naming of the party.

RULE 16.

An amendment to subdivision (b) is proposed with respect to the time for
scheduling. The present rule requires that this be done within 120 days after filing, but
it is possible that the defendant may not have been served by then. The Civil Rules
Cfom(riniftteil proposes that the time for scheduling be within 60 days after the appearance
of a defendant.

The revision of subdivision (d) calls attention to the appropriate uses that may
be made of Rules 42, 50, 52, and 56 at the pretrial stage to reduce the compass of
esiizscovery or of trial. The revision is related to concurrent amendments of Rules 50 and

RULE 24.

This revision would conform the rule to a controlling statute requiring notice to
a state Attorney General when the constitutionality of state legislation is hallenged.

RULE 26.

Two revisions of this rule are proposed. The first is to subdivision (a) and
creates a preference for internationally agreed methods of discovery when such methods
are available. The second revision is to add a paragraph to subdivision (b) to impose



on parties asserting privileges a duty to disclose information enabling ..iversaries to
resist such claims of privileges.

RuLE 28.

The amendments to this rule conform the rule to the Hague Evidence
Convention.

RULE 30.

This rule would be revised to conform to the revision of Rule 4, to postpone
depositions in actions in which the defendant has waived service of process.

RULE 34.

This amendment would reflect the change effected by the proposed revision of
Rule 45 to provide for subpoenas to compel non-parties to produce documents and
things and to submit to inspections of premises.

RULE 35.

The revision adds a requirement that a professional appointed pursuant to this
rule must be suitably licensed or certified. It is occasioned by a 1988 Congressional
amendment of the rule. The requirement that the examiner be suitably licensed is
intended to authorize the court to corsider the appropriateness of the credentials of any
specialist whom the court is asked to appoint pursuant to this rule.

RuULE 41.
This rule would be revised to delete the provision for its use as a method of
evaluating the sufficiency of the evidence presented at trial by a plaintiff. This

language would be replaced by a new provision found in Rule 52(c) that would be more
broadly useful.

RULE 4.
The revision of this rule would make appropriate use of the Hague Documents
Convention and would delete an obsolete reference.

RULE 45.

This rule would be completely re-written.  The purposes of this revision are
(1) to clarify and enlarge the protections afforded persons who are required to assist the




court by giving information or evidence; (2) to facilitate access outside the deposition
procedure provided by Rule 30 to documents and other information in the possession of
persons who are not parties; (3) to facilitate service of subpoenas for depositions or
productions of evidence at places distant from the district in which an action is
proceeding; (4) to enable the court to compel a witness found within the state in which
the court sits to attend trial; (5) to clarify the organization of the text of the rule.

RuULE 47,

This revision would eliminate the use of alternate jurors, a practice that
proceeded from the premise that a jury should number precisely twelve. It would also
allow the court to excuse a juror during deliberations if the juror could not continue.

RULE 48.

This revision specifies that a jury may render a verdict with as few as six
remaining members, and limits the number to twelve.

RULE 50.

This rule would be revised for several purposes. One is to enable the court to
render judgment at any time during a jury trial that it is clear that a party is entitled to
such judgment. A second is to abandon familiar terminology that carries a burden of
anachronisms suggested by the text of the present subdivision 50(a). A third is to
articulate the standard for entry of judgment as a matter of law with sufficient clarity
that an uninstructzs reader of the rule can gain some understanding of its function. The
standard is not changed from the present law.

Likewise retained is the provision requiring that a motion for judgment be made
prior to submission if it is to be renewed after verdict. The Civil Rules Committee
determined that there was sufficient reason to retain that requirement although some
persons have argued for its deletion; the requirement does protect against possible
surprise.

RULE 52.

This rule would be revised to add subdivision (c) authorizing the court to enter
judgment at any time during a non-jury trial that it became clear that a party is entitled
to such judgment. This provision is a companion to the revision of Rule 50, and
replaces the deleted provisions of Rule 41. The two proposals are also reflected in the
language added to Rule 16. Their shared purpose is to reduce the number of long
trials. Judges using these devices as intended may schedule the course of a trial in such
manner as to reach first any dispositive issues on which either party is likely to fail to
carry a burden of production or proof.



RULE 53.

This rule would be revised to impose on special masters the duty to distribute
their reports to the parties. This would reduce dependence on the office of the clerks to

perform this service.
RULE €3.

This proposed revision would provide for a substitute judge. Such a judge at a
bench trial would be required to recall material witnesses who are available to testify

again.
CuAPTER HEADINGS VIII aND IX.

These revisions clarify the organization of the rules.

RULE 71A.

This revision would delete an incorrect reference to Rule 4. It has not been
published for comment, but is merely technical in nature.

RuULE 72.

This revision would clarify an ambiguity regarding the time for objection to a
magistrate's report.

RULE 77.

This revision is proposed to conform to a proposed revision of the Federal Rules
of Appellate Procedure which will enable the district courts to deal with the
increasingly frequent problem of the party receiving no notice of an unfavorable
judgment from which an appeal might be taken.

APPENDIX OF FORMS

This revision would delete the present Form 18A, and replace it with new
Forms 1A and 1B that accurately reflect the proposcd new Rule 4. These
forms have been published for comment.



ApMIRALTY RULE C.

This revision conforms to the amendment of Rule 4 by reducing the required
use of United States marshals.

ADMIRALTY RULE E.

This revision conforms to the amendment of Rule 4 by reducing the required
use of United States marshals.



PROPOSED AMENDMENTS TO THE

FEDERAL RULES OF CIVIL PROCEDURE

SPECIAL NOTE: IF PARAGRAPH (k)(2) OF THE PROPOSED REVISION OF RULE 4 IS
DISAPPROVED BY THE CONGRESS, IT IS NEVERTHELESS RECOMMENDED THAT THE RULE BE
APPROVED WITH THE DELETION OF THE PARAGRAPH, WHICH 1S SEPARABLE FROM THE

REVISED RULE, AND THE NUMERICAL DESIGNATION (1) FROM THE PRECEDING PARAGRAPH _

OF SUBDIVISION (Kj.
RULE 4 RROGCESS SUMMONS

1 (a) Smmﬂssm&-ﬁpon-{he-fxﬁngﬂf-{he-wmplmﬁntr&he-elerk
2 shaH»feﬂhwiﬂr—issuea-summans-md-deliverﬁe—summonﬂo—&he-glainﬁff—eﬁ-ﬂ)e
3 MMMWM%HWQMPWM&%i&MMS
4 mﬂ-&wpyeﬁtheeomplﬁn&%&queﬁ-oﬁﬂm—pd&hﬁ#sepm&mﬁd&ﬁd&d
5 summons-shall-issue-against-any-defendants:

6 @}-SamEt FORM. The summons sha.. "« signed by the clerk, be under
7 the seal of the court, contain the name of the court and the names of the parties,
8 be directed to the defendant, state the name and address of the plaintiff's

R anYy
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21
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24

27
28
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30
31
32

33

attorney, if any, otherwise the plaintiff's address, and the time within which these
rules require the defendant to appear and defend and shall notify the defendant
that in case of the defendant's failure to do so judgment by default will be
rendered against the defendant for the relief demanded in the complaint. When;
under-Rule-4{e);-serviee- is--made pursuant-to-a statute-or rule- of court-of-a-state;
the -SuMmens;-of rotice;-or-order-in-licu-of -summons-shall-correspond-as-nearly

BS hay-be-to-that Fequired-by-the Statsie-or-rle: The court may aliow @ summons

defer dants shall be issued for each defendant to be served,
(c) SERVICE WITH COMPLAINT; By WHOM MADE,
(1) Process;-other-than--a-subpeena-Or-a-SUmMens-and-complait;-shall
be-served-by-a-United-States-marshal-of- deputy-United- Siates -marshal;-or by-a
persen-specially-appoinied-for-that-purpose A_summons shall be served together

(2A)  A--summoeas—-and--complaint—shall—exeept—as—provided —in
subparagraphs-(B)-anrd-(C);-be-served Service may be effected by any person
who is not a party and is not less than 18 years of age, provided that the court
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39

40

41

42

43
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47

48

49
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52

33

55

56

57

58

! le when the plaintiffi

(B)--A-summons-and-complaint-shall;-at-the request-of the party-seeking
serviee- OF-such-party-5-attorney;-be-served-by a-United-States-marshal oF-deputy
United-States-marshal--of by-a-person-specially-appointedby-the-court-for-that

purpose;-oaly
(1)—-on-behalf-of-a-party authorized to-proceed in forma pauperis
pursuant to Title 28, U.S.C. § IS5, or of a seaman authorized to
proceed under Title 28, U.S.C. §1916;.
(it}--on-behalf-of the-IJnited-States-or-an-officer-of agency-of-the
United-States;-of
(ii)- pursuant-to-an-order-issued-by-the-court stating-that-a-United
States-marshal-or-deputy-United States-marshal;-or-a-persen-speeially
appointed—for--that purpose;—is—required--to--serve—the —summeons--and
eomplaint in—order—that-Servioe-be-properly-effected-in--that particular
actioh:
(C)—A-summons-and-complaint-may-be-served-upon-a defendant-ef-any
elass-referred-te-in-paregraph-(1)-e1-(3) ofsubdivision-(dy-of thisrule
(ty—pursuant-to-the-law-of-the -State-in-which-the distriot-courtis
held—for—the--serviee--of—summens—er other—like—process—upon-such
defendant-i-an-action brought—in-the-cours-ef-general-jurisdiction-of
that State-of
(it} -by-mailing-a-copy-ef-the-summons-end-of-the eomplaint-Cby
first-elass-metl;—-posiage-prepaid)-to-the persen-io-be-served;—together



59

60

61

62

63

65

66

67

68

69

70

71

75
76
77
78

79

81

82

with---twe---eopies--of --a---notice--—and-—acknowledgment - conforming
substantialy-to--form-18-A and--a--return--envelope;--postage--prepaid;
addressed-te-the sender---If-ro-acknowledgment--ef-service-under-this
subdivisionof-this-nle-is-received by-the-sender within-20 days-after-the
date-of -mailing -service-of-such-summens and-complaint-shall-be-made
under--subparagraph--(Aj)-—-or—(B) of—this--paragraph--in--the--manrner
preseribed-by-subdivision (dXH-or(d)(3)-
(Dy-—nlessgood-cause-is-shown-for-not-deing-se-the eouri-shall-erder
the payment-of-the costs-of -persenal service-by-the-persenserved-if-such person
does--not-complete and--return--within--20-days-after-mailing,--the -netice-and
acknrowledgment-of receipt of summens:
(E)----The--netice--and--acknowledgment--of-—-receipt--of summons--and
eomplaint-shall-be-exeeuted-under-eath-of affirmation:
{3} —--—-The--eourt—shall—freely--make --speeial—appointments to---serve
summonses-and-complainis-under-paragraph-(2)@B)-of this-subdivision-of-this
rule-and-all-other process-under paragraph-()-of-this-subdivision-of-this-rule:

(d) SUMMONS-AND-GCOMPLAINTI—FERSON-FCG-BE-SERVED. TFhe-summens
end-cemplaint—shell-be-—served—together—The--plaintiffshall-furnish-the-person
making -—service-with—-such-cepies-as-are -neeessary-—Service-shall-be-made--as

follows: JVER OF SERVICE: F \7
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Tailure to comply with a request for @ waiver of service of a summons shall
include the costs of service under subdivision (e). (f) or (h) of this rule and the
costs, including a reasonagble attorney's fee, of any motion required to collect
such costs of service,

(+ ¢ SERVICE UPON _INDIVIDUALS WITHIN DICIAL DISTRICT

F THE
UNITED STATES, Unless otherwise provided by federal law, service Bypon an

individual other than an infant or an incompetent person, from whom g waiver

{2) by delivering a copy of the summons and of tic complaint to the
individual personally or by leaving copies thereof at the individual's dwelling
house or usual place of abode with some person of suitable age and discretion

then residing therein or by delivering a copy of the summons and of the
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complaint to an agent authorized by appointment or by law to receive service of

process.

VI PON INDIVIDUA F

provided by federal law, service Yypon an individual other than an infant or an

incompetent psrson, W waiver

T T 14 14
n T reien
(i) delivery 1o the individual personally of copies of the summons
and of the complains; or
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r h requir r
(2 g) SERVICE UPON INFANTS AND INCOMPETENT PERSONS. Service Uupon
an infant or an incompetent person by-serving-the-summons-and-cemplaint shall
be effected in g judicial district of the United States in the manner prescribed by

the law of the state in which the service is made for the service of summons or

like process upon any such defendant in an action brought in the courts of

general jurisdiction of that state. rvi n 1 r_an_incom
r l ted i rei ry i manner_prescri
ragr 1i(A) or (1 r
as the court may direct,
(3 h) SERVI N CORPORATIONS AND ASSOCIATION,
provided by federal law, service Uypon a domestic or foreign corporation or

upon a partnership or other unincorporated association which is subject to suit

under a common name, gnd from whom a waiver of service has not been

individuals by paragraph (e)(]) of this rule or by delivering a copy of the

summons and of the complaint to an officer, a managing or general agent, or to

any other agent authorized by appointment or by law to receive service of
process and, if the agent is one authorized by statute to receive service and the

statute so requires, by also mailing a copy to the defendant, or
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2 re r

bdivisi 0 of thi ! rsonal _deli rovided i
subparagraph (H(2)(C)(i),
4 1)  SERVICE UPON THE UNITED STATES, AND ITS AGENCIES,
CORPORATIONS OR QFFICERS,
(1) Service Uupon the United States; shall be effected by delivering a

copy of the summons and of the complaint to the United States attorney for the

£ oy 0

( s,

district in which the action is brought or to an assistant United States attorney or
clerical employee designated by the United States attorney in a writing filed
with the clerk of the court or by sending a copy of the summons and of the
the office of the Unired States attorney and by sending a copy of the summons
and of the complaint by registered or certified mail to the Attorney General of
the United States at Washington, District of Columbia, and in any action
attacking the validity of an order of an officer or agency of the United States not
made a party, by also sending a copy of the summons and of the complaint by

registered or certified mail to such officer or agency.

(3 2 Service Uupon an officer, of agency, or corporation of the United
States; shall be effected by serving the United States jn_the manner prescribed
by paragraph (1) of this subdivision and by sending a copy of the summons and
of the complaint by registered or certified mail to such officer, of agency, or
corporation. -the—-agency—is-a—eorporation-the-copy-shall-be-delivered—as
provided-in-paragraph-(3)-of-this-subdivision-ef-this-rule:




10

206 the_United States. its cgencies and corporations, if the plaintiff has effected

207 service on either the United States attorney or the Atorney General of the
208 United States.

209 (6) SERVICE UPON FOREIGN, STATE OR LOCAL GOVERNMENTS,

210 (1) Service upon q foreign state or political subdivision thereof shall be
211 effected pursuant to 28 U.S.C. §1608.

212 (2) _Service Uupon a state or municipal corporation or other
213 governmental organization thereof subject to suit; shall be effected by delivering
214 a copy of the summons and of the complaint to the chief executive officer
215 thereof or by serving the summons and complaint in the manner prescribed by
216 the law of that state for the service of summons upon any such defendant.

217 {e)—SUMMONSI—~S ERVUIGE-URON-PARTY-NOT-INHABITANT-OF-OR-FOUND
218 WIRIN-STATE.—Whenever-a-statute-of -the-United -States-or-an-—-order-of court
219 thereunder -provides-for-service-of a-summons;-or-of-a-notice,-or-of -an- OFder-in

220 liew-of-summons-upon-&-party-not-an-inhabitent-of-or-found-within-the-state in
221 which-the-district-eeurt-is-held;-service-may-be-made--underthe-cireumstanees
222 ene-in-the-manner-preseribed-by-the statute- or-erder;-or-if-there-is-ne-provision
223 therein--preseribing—the -manner—of—service;—in—a—-manner-stated—in-this-rile:
224 Whenever-g-statute-or-rule-of-court-of the-state-in-which-the-distriot-court-is-held
225 provides—(1)-for-service-of -a-summons;-or-of-a-notice;-or-of-an-order-in-liev-of

226 SuMMOAS-UPOn-& party-not-an-inhabitant-of or-found-within-the-state-or-(2)for
227 SeFviee-upoR-OF-notiee-to-him-to-appear-and-respond-or-defend-in-an-action-by
228 reason-of-the—attachment-or-garmishment—-er—similar—seizure--of—his—-property

229 located—within--the—state;—service—may—in--either—case—be—made—under-the
230 eifeumstances-and-in-the-mannes-preseribed-in-the-statute-or-rule-
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(f © TERRITORIAL LIMITS OF EFFECTIVE SERVICE. All-process-other
than-&-subpeena-ray-be-served anywhere-within- the-territerial-limits-of- the state
in--which-the-district -eourt-is--held;-and;--when--authorized- by--a-statute--of- the
United-States-of-by--these-rules-beyond-the-territorial limits-of-that-state---Jn
addition;-persons--who-are--breught-in-as-parties-pursuant-10-Rule-44;-or-as
additional-parties-te--a-perding -action- or-a--counterclaim- or-eross-claim--therein
pursuant-to-Rule-19;-may-be-served in-the manner- stated-in-paragraphs-(1)-(6) of
subdivision-(d)- of -this- rile-at-al- places-eutside-the- state -butwithin-the-United
S&aﬁes-iha&-are--not—-mor-e-thm—-l()@-mﬂes-from-{he-p}aee--iﬂ-whieh--thg-geﬁen-is
commenced;--of-to--whieh-it-is--assigned- of-transferred--for--trial ;- and--persons
fequifed-te-respond-to-an-order-of commitment for-eivil-contempt-may-be served
&i-same-places:--A-subpeena-may- be-served within-the territorial-limits provided
ir-Rule45-

(1) _Service of a summons or filing a waiver of service is effective 1o

establish jurisdiction over the person of a defendant
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ct 10 the jurisdi urts of general jurisdrcrion of any Stg

(g D RETURN PROOF OF SERVICE, If service_is not waived, Fthe person
serving-the-process gffecring service shall make proof of service thereof to the
court pfempﬂy-and-in-aﬂyevent-within-me-ﬁme-duriag-whieh-ﬂae-person-sewed

FRuSt Fespord-te-the-process. If service is made by a person other than a United

States marshal or deputy United States marshal, such person shall make affidavit

rsua ragr r jVisi ] )d
inc receipt sign -addr, r r
delivery 1o the addressee satisfaciory 10 the court, If-serviee-is-made-under

subdivision (e}RHE)Nit)-of-this-rule;-return-shall-be-made-by-the-sender's-filing
with--the-court--the—-aeknowledgment-received -pursuant-to—such-subdivision—
Failure to make proof of service does not affect the validity of the service. The
court may gllow proof of service to be amended,

(h)—AMENDMENT:—At-any-time-in-is-diseretion-and-upon-such—{erms-as
it-deems-just;-the-eourt-may-allow-any-process-er- preof-ef-serviee-thereef-te-be
amended-unless-it-clearly-appears-that-material-prejudice-would-result-te-the
substantial rights-of the-party-against-whom-the-proeess-issued-

() ALTERNATIVE-PROVISIONSFOR-SERVAGEIN-A-EFOREICN-GOUNTRY.,

()—-Manner—When-the-federal-or-state-law-referred-te-in-subdivision-(e)
of-this-rule-authorizes-service-upen-a-party-net-an-inhabitent-of-or-feund-within
the-state-in-which-the distriet-court-is-held,-and-service-is-t0-be-effected-upen-the
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party-in-a-foreign- country;—-+5-alse--sufficient -if-service -of-the- summons-and
eomplaint-is-made:-—(A)-in--the--manner-preseribed--by-- the -law--of- the-foreign
eountry-{or-service-in-that-country-in-en-action-in-any--of- its-covns-of-general
jurisdiction;-of-{(B)-as-direeied -by- the-foreign -authority-in-response -to-a-letter
rogatory;--when-service-inr-either-case-is-rbasonably-caleulated-+o-give -actual
Rotice;0f-(€)--upon-an--individual;-by-delivery-40- hifi-personaliy--and-upor-a
€OFpoOration-ef- partrership-of-asseciation;- by-delivery-to-an-officer-a-managing
of-general-agent;-or- (D) -by--any-form-of mail;-requiring -a- signed -receipt;-te-be
eddressed-and-dispatehed-by-the-elerk-of the-court-10-the-party-+0-be-served:—or
(E)-&sr-diree{ed-by-order--ef-(he-eouﬂ-.--&ewieeunder—(@}-or-(E)‘&beve-m&y-be
ade-by--any-person-whe-is-net-e-party-and-is-not-less-than-18-years -of-age-of
whe-is--designated- by--erder-of - the -distriet-court-or--by-the-foreigr—court—On
Fequest;tie-elerk- shall-deliver-the-summons-to-the-plaintiff- for-transmissiene
theperson- of-the-foreign-eourt or-officer-who-will make the-serviee:

(2} -Returm—Proef-of-service-may-be-made-as-preseribed-by-subdivision
(8)of-thisrule;-or by-the-Jaw -of-the-foreign-eountry —or-by-order-of-the-eourt:
%en-sewiee-i&madeparsumm-subpmgraph{l—){l—)}ef-ﬂﬁs—wbd&v}smrproe{
of-service-shall-include -a-reeeipt-signed-by-the-eddressee -or-other-evidence—of
deliveryto-the-addressee-satisfactory-te-the eourt:

G m) SBurmonst TIME LIMIT FOR SERVICE. If service of the summons
and complaint is not made upon a defendant within 120 days afier the filing of
the complaint and-the-party-or-whose-behalf-such-serviee~was-reguired-cannot
shew-g%é«mmwhywheeﬁee—w&smm%b%feﬁod, the court
ection shall be-dismissed-es-to-thet-defendant-without-prejudioe upen the-eeurts
its own initiative after notice to sueh-party-ef-upon-metien the plaintiff dismiss
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306

307

308

309 approprigte period, This subdivision shall not apply to service in a foreign
310 country pursuant to subdivision (if) of this rule.

311 EIZURE OF PROPERTY; SERVICE OF SUMMONS NOT IBLE

312 (1) If a statute of the United Stares 50 provides, the court may_assert
313 Jlurisdiction over properry, Notice to_claimants of the property shall then be sent

314 in_the manner provided by the statute or by service of a summons under this
315 rule,
316 (2) _Upon a showing that the plaintiff cannot with reasonable efforts

317 serve the defendant with g summons in any manner guthorized by this rule. the
318 cour; may assert jurisdiction over any assets of the defendant found within the

319 district by seizing the assets under the circumstgnces and in the manner provided
320 by the law of the state in which the district court sits.
ADVISORY COMMITTEE NOTES

PURPOSES OF REVISION. The general purpose of this revision is to facilitate the
service of the summons and complaint. The revised rule explicitly authcrizes a means for
service of the summons and complaint on any defendant. While the means of service so
authorized always provides appropriate notice to persons against whom claims are made
effective service under this rule does not assure that personal jurisdiction has been established
over the defendant served.

’

First, the revised rule authorizes the use of any means of service provided not only by
the law of the forum state, but also of the state in which a defendant is served, unless the
defendant is a minor or incompetent.

Second, the revised rule clarifies and extends the cost-saving practice of securing the
assent of the defendant to dispense with actual service of the summons and complaint. This
practice was introduced to the rule in 1983 by an act of Congress authorizing "service-by-mail,"
a procedure that effects economic service with cooperation of the defendant. Defendants
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magnifying costs of service by requiring expensive service not necessary to achi_eve ful% potiqe
of an action brought against them are required to bear the wasteful costs, This provision is
made available in actions against defendants who cannot be served in the districts in which the

actions are brought.

Third, the revision reduces the hazard of commencing an action against the United
States or its officers, agencies, and corporations. A party failing to effect service on all the
offices of the United States as required by the rule is assured adequate time to cure defects of
service,

Fourth, the revision calls attention to the important effect of the Hague Convention and
other treaties bearing on service of documents in foreign countries and favors the use .of
internationally agreed means of service. In some respects, such treacies have facili:ated service
in foreign countries but are not fully known to the bar.

Fifth, the revision corrects a hiatus in the enforcement of federal law by providing
nationwide territorial jurisdiction over defendants who are subject to the jurisdictional reach of
NO state.

Finally, the revised rule extends the reach of federal courts to impose jurisdiction over
the person of all defendants against whom federal law claims are made who can be
constitutionally subject to the jurisdiction of the courts of the United States. The present
territorial limits on the effectiveness of service to subject a defendant to the jurisdiction of the
court over the defendant's person are retained for all actions in which there is a state in which
personal jurisdiction can be asserted consistently with state law and the Fourteenth Amendmen;.
But a new provision makes those limits inapplicable to cases in which there is no state in which
the defendant can be sued.

The revised rule is reorganized to make its provisions more accessible 1o those not
familiar with all of them. Additional subdivisions in this rule allow for more captions; several
overlaps among subdivisions are eliminated; and several disconnectsd provisions are removed,
to be relocated in a new Rule 4.1,

THE CAPTION OF THE RULE. Rule 4 was entitled "Service of Process” and applied to
the service not only of summons, but also other process as well, although these are not specified
by the present rule. The service of process in eminent domain proceedings is governed by Rule
71A. The service of a subpoena is governed by Rule 45, and service of papers such as orders,
motions, notices, pleadings, and other documents is governed by Rule 5.

The revised rule is entitled "Summons” and applies only to that form of legal process.
Unless service of the summons is waived as provided in subdivision (d), 2 summons must be
served whenever a person is joined as a party against whom a claim is made. Those few
provisions of the present rule which bear specifically on the service of process other than a
summons are relocated in Rule 4.1 in order to simplify the text of this rule.

SUBDIVISION (2). The revised subdivision (a) contains most of the language of the
former subdivision (b). The second sentence of the former subdivision (b) has been stricken, 5o
that the federal court summons will be in all cases the same. Few states now employ distinctive
requirements of form for a summons and the applicability of such requirements in federai court
can only serve as a trap for an unwary party or attorney.
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A sentence is added to this subdivision authorizing an amendment of a summons. This
sentence replaces the rarely used former subdivision 4(h). See 4A WRIGHT & MILLER,
FEDERAL PRACTICE AND PROCEDURE §1131 (2d ed. 1987).

SUBDIVISION (b). The revised subdivision (b) replaces the former subdivision (a). The
revised text makes clear that the responsibility for filling in the summons falls on the plaintiff,
not the clerk of court. If there are multiple defendants, the plaintiff may secure issuance of a
suminons for each defendant, or may serve copies of a single original bearing the names of
multiple defendants, so long as the addressee of the summons is effectively identified.

SUBDIVISION (c). Paragraph (1) of the revised subdivision retains language from the
former subdivision (d)(1). Paragraph (2) retains language from the former subdi\:is_ion (@), and
adds an appropriate caution regarding the time limit on service set forth in subdivision (m).

The 1983 revision of Rule 4 relieved the marshals' offices of much of the burden of
serving summons. Subdivision (c) now extends that reduced dependence on the marshal's
office ir actions in which the party seeking service is the United States. The United States, like
other civil litigants, would be permitted to designate any person who is 18 years of age and not
a party to serve its summons.

The court remains obligated to provide through special appointment of a marshal, a
deputy, or some other person, for the service of a summons in two classes of cases specified by
statute, actions brought jn forma pauperis or by a seaman. 28 U.S.C. §§ 19185, 1916. The
court also retains discretion to provide for official service on motion of a party. Where a law
enforcement presence appears to be necessary or advisable to keep the peace, the court should
appoint a marshal or deputy or other official person to make the service. The Department of
Justice may also call upon the Marshals Service to perform services in actions brought by the
United States. 28 U. S. C. §651.

SUBDIVISION (d). ‘This text is new, but is substantially derived from the former
subparagraph (c)(2)(C) and (D) added to the rule by Congress in 1983. The aims of the
provision are to eliminate the costs of service of a summons on many parties and to foster
cooperation: among adversaries and counsel. This device should be useful in dealing with
furtive defendants or those who are outside the United States and can be actually served only at
substantial and unnecessary expense.

The former text described this process as service-by-mail. This language misled some
plaintiffs into thinking that service could be effected by mail without the affirmative cooperation
of the defendant. E.2.. Gulley v. The Mayo Foundation, 886 F. 2d 161 (8th cir. 1989). It is
more accurate to describe the communication sent to the defendant as a request for a waiver of
formal service.

An individual or corporate defendant may be requested to waive service of a summons
wherever or however that defendant might be served. The United States is not expected to
waive service for the reason that its mail receiving facilities or inadequate to assure that the
notice is actually received by the correct person in the Department of Justice. The same
principle is applied to agencies and corporations of the United States and to other governments
subject to service under subdivision (j). Infants or incompetent persons are likewise not
required to-waive service because they are not presumed to understand the request and its
consequences and must gererally be served through fiduciaries.
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The former rule was held to limit the acknowledgment procedure to cases in which the
defendant could have been served within the forum state. CASAD, JURISDICTION IN CIVIL
CASES (1986 Supp.), §5-13 and cases cited. But see Uni [

Co,, 4 F.R.Serv. 3d 578 (E.D.N.Y. 1986). As Professor Casad observed, there was no reason
not to use this form of service outside the state, and there are many instances in which it has in
fact been so used.

Paragraph (d)(1) is explicit that a timely waiver of service of a summons and complaint
does not prejudice the right of a defendant to object by means of a motion authorized by Rule
12(b)(2) to the absence of jurisdiction over the defendant's person, or to assert any other
defense that may be available. All that is eliminated are issues of the sufficiency of the
summons and the sufficiency of the method by which it is served.

A defendant failing to comply with a request for waiver shall be given an opportunity to
show good cause for the failure, but sufficient cause should be rare. It is not a good cause for
failure to waive service that the claim is unjust or that the court lacks jurisdiction. It would,
however, be sufficient cause not to shift the cost of service if the defendant did not receive the
Tequest or was insufficiently literate in English to understand it.

Because the transmission of the waiver does not purport to effect service except by
consent, the transmission of a request for consent sent to a foreign country gives no reasonable
offense to foreign sovereignty, even to foreign governments that have withheld their assent to
service by mail. See Heidenberg, T thering 1 j [

wsuir _Br in W, ny, 9 INT'L LAW 725, 78-29 (1975). Because of the
unreliability of come foreign mail services, the longer period of 60 days is provided for a return
of a notice and request for waiver sent to a foreign country. The time limit of subdivision (m)
is not applicable to such service.

Paragraph (d)(2) states what the present rule implies, that there is a duty to avoid costs
associated with the service of a summons not needed to inform the defendant regarding the
commencement of an action. The text of the rule also sets forth the requirements for a Notice
and Request for Waiver sufficient to put the cost-shifting provision in place. These
requirements are illustrated in Forms 1A and 1B, which replace the former Form 18A.

Subparagraph (d)(2)(A) is explicit that a request for waiver of service by a corporate
defendant must be addressed to a person qualified to receive service. The general mail rooms
of large organizations cannot be required to identify the _ppropriate individual recipient for an
institutional summons.

Subparagraph (d)(2)(B) permits the use of alternatives to the United States mails in
sending the Notice and Request.  While private messenger services or electronic
communications are not likely to be as inexpensive as the mail, they may be equally reliable and
on occasion more convenient to the plaintiff, Especially with respect to transmissions to
foreign countries, alternative means may be desirable, for in some countries, facsimile
transmission is the most efficient means of communication. If electronic means such as
facsimile transmission are employed, the sender should maintain a record of the transmission to
assure proof of transmission if receipt is denied, but a party receiving such a transmission has a
duty to cooperate and cannot avoid liability for the resulting cost of formal service if the
transmission is prevented at the point of receipt.
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Paragraph (d)(3) extends the time for answer to assure that a defendant will not gain any
delay by failing to waive service of the summons. Absent this cxtension, the defendant woulq
be rewarded with additional time for answer under Rule 12(a) if the waiver is not returned, or if
its return is postponed as long as the Notice and Request allows.

Paragraph (d)(4) clarifies the effective date of servize when service is waived; the
provision is needed to resolve an issue arising hen applicable law requires service of process
to toll the statute of limitations. E.g., Morse v, Elmirg Country Club, 752 F.2d 35 (2d Cir.
1984). Cf. Walker v, Armco Steel Corp., 446 U.S. 740 (1980). It is also important to clarify the
effective date for the purposes of Rules 12(a), 30(a), and 33(a).

The former provision set forth in subdivision (©))(C)(ii) of this rule may have bgen
misleading to some parties. Some plaintiffs not reading the rule carefully supposed that service
of the suramons by ordinary mail was effective on receipt by the defendant, not only to establish
the jurisdiction of the court over the defendant's person, but to toll the statute of limitations in
actions in which service of the summons was required to toll the limitations period. The
revised rule is clear that no tolling effect results from the dispatch of a Notice and Request that
is not returned and filed, nor can the action proceed as it could if a summons had actually been
served.

State limitations law may toll an otherwise applicable statute at the time when the
defendant receives notice of the action. Nevertheless, the device of requested waiver of service
is not suitable to circumstances in which the statute of limitations is about to run. Unless there
is ample time, the plaintiff should proceed directly to the formal methods of service identified in
subdivisions (e), (f) or (h).

Requested waiver should also be avoided when the time for service under subdivision
(m) will expire before the date on which the waiver must be returned. While a plaintiff has
been allowed additional time for service in that situation, rather v
Co., 570 F. Supp. 278 (N.D.Ga., 1983), the court could refuse a request for additional time
uniess the defendant appears to have evaded service pursuant to subdivision (e) or (h).

Paragraph (d)(5) is a cost-shifting provision retained from the former rule. The costs
that may be imposed on the defendant could include, for example, costs of translation or the
cost of the time of a process server required to make contact with a defendant residing in
guarded apartment houses or residential developments. The paragraph is explicit that the costs
of enforcing the cost-shifting provision are themselves recoverable from a defendant who faiis
to return the waiver. In the absence of such a provision, the purpose of the rule would be
frustrated by the cost of its enforcement, which is likely to be high in relation to the small
benefit secured by the plaintiff.

SUBDIVISION (e). This subdivision displaced the former paragraph (d)(1) and clause
(©)R)(C)(i). It provides means for the service of summons on individuals in any judicial
district. Together with subdivision (f), it provides for service on persons anywhere.

Service of the summons under this subdivision does not conclusively establish the
jurisdiction of the court over the person of the defendant. A defendant may invoke the
territorial limits of the court's reach set forth in subdivision (k), including of course
constitutional limitations that may be imposed by the Due Process Clause of the Fifth
Amendment.

pars
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Paragraph (e)(1) authorizes service in any judicial district in conformity with state law.
This paragraph sets forth the language of former clause (c)(2)(C)(i) which authorized the use of
the law of the state in which the district court sits, but adds as an alternative the use of the law
of the state in which the service is effected.

Paragraph (e)(2) retains the text of the former paragraph (d)(1) and authorizes the use of
the familiar methods of personal or abode service or service on an authorized agent in any
judicial district.

To conform to these provisions, the former subdivision (¢) bearing on proceedings
against parties not found within the state is stricken. Likewise stricken is the first sentence qf
the former subdivision (f) restricting the authority of the federal process server to the state in
which the district court sits.

SUBDIVISION (f). This subdivision provides for service on individuals who are in a
foreign country, replacing the former subdivision (i) that was added to Rule 4 in 1963.
Reflecting the pattern of Rule 4 in incorporating state-law limitations on the exercise of
jurisdiction over persons, the former subdivision (i) limited service outside the United States to
cases in which such extraterritorial service was authorized by state or federal law. The new
rule eliminates the requirement of explicit authorization. On occasion, service in a foreign
country was held to be improper for lack of such statutory authority. E.g. Martens v. Winder,
341 F.2d 197 (9th Cir.), cerr, denied 382 U.S. 937 (1965). Such authority was, however,
found to exist by implication. E.g., SECv, VIR, Inc., 39 F.R.D. 19 (S.D.N.Y. 1966). Given
the substantial increase in the number of international transaction:s and events that are the
subject of litigation in federal courts, it is appropriate to infer a general legislative authority to
effect service on defendants in a foreign country.

A secondary effect of this provision for service of a federal summons in any judicial
district is to facilitate the use of federal long-arm law applicable to actions brought to enforce
the national law against defendants who cannot be served under local state law. Such a
provision is set forth in paragraph (2) of subdivision (k) of this rule applicable only to persons
not subject to the territorial jurisdiction of any state.

Paragraph (f)(1) gives effect to the Hague Convention on the Service Abroad of Judicial
and Extrajudicial Documents, which entered into force for the United States on February 10,
1969. See 28 U.S.C.A., F. R. Civ. P. 4 (1986 Supp.). This Convention is an important means
of dealing with problems of service in a foreign country. See generglly RISTAU 1
INTERNATIONAL JUDICIAL ASSISTANCE 118-176 (1984). The use of the Convention is
mandatory when available. See ZQ&M&M&MM_&M. 108 S. Ct. 722
(1988); Weis, The Federal Rules and the Hague Conventions: Concerns o onformity ang
Comity, 50 U. PITT. L. REV. 903 (1989). Therefore, this paragraph provides that the methods
of service appropriate under an applicable treaty shall be employed if available when service is
to be effected outside a judicial district of the United States, and if the applicable treaty so
requires.

The Hague Service Convention furnishes safeguards against the abridgment of rights of
parties through inadequate notice. Article 15 provides for verification of actual notice or a
demonstration that process was served by a method prescribed by the internal laws of the
foreign state before a default judgment may be entered. Article 16 of the Convention also
enables the judge to extend the time for appeal after judgment if the defendant shows either a



lack of adequate notice to defend or to appeal the judgment, or has disclosed a prima facie case
on the merits.

The Hague Convention does not provide a time within which a Central Authority must
effect service, but Article 15 does provide that alternate methods may be used if a Central
Authority does not respond within six months. Generally, a Central Authority can be expected
to respond much more quickly than that limit might permit, but there have been occasions when
the signatory state was dilatory or refused to cooperate for substantive reasons. In such cases,
resort may be had to the provision set forth in paragraph (f)(3).

Two minor changes in the text reflect the Hague Convention. First, the t=rm "letter of
request” has been added. Although these words are synonymous with "letter rogatory,” “letter
of request” is preferred in modern usage. The provision should not be interpreted to authorize
use of a letter of request when there is in fact no treaty obligation on the receiving country to
honor such a request from this country or when the United States does not extend diplomatic
recognition to the foreign nation. Second, the passage formerly found in subparagraph
(i)(1)(B), "when service in either case is reasonably calculated to give actual notice,” has been
relocated.

Paragraph (f)(2) provides alternative methods for .se when internationally agreed
methods are not intended to be exclusive, or where there is no international agreement
applicable. It contains most of the language formerly set forth in subdivision (i) of the rule.

Service by methods that are violations of foreign law are not generally authorized.
Subparagraphs (A) and (B) prescribe the more appropriate methods of conforming to local
practice or using a local authority.

Subparagraph (f)(2)(C) prescribes other methods authorized by the former rule, and a
new one set forth in clause (iii). This clause allows American consular and diplomatic officers
to serve process in a foreign country pursuant to State Department rvies. There is a statutory
provision for this in the Foreign Sovereign Immunities Act, 28 "J.S.C § 1608(a)(4).

Paragraph (f)(3) authorizes the court to approve additivi:zi methods of serve to be
employed when circumstances justify. In approving esceptional service in urgent
circumstances, the paragraph tracks the text of the Hague Convention. Other circumstances
that might justify the use of additional methods include the failure of the foreign country's
Central Authority to effect service within the six-month period provided by the Convention, or
the refusal of the Central Authority to serve a complaint seeking punitive damages or to enforce
the antitrust laws of the United States. In such cases, the court shall direct the method of
service and may approve means that are not authorized by international agreement or that are
contrary to foreign law. Inasmuch as our Constitution requires that reasonable notice be given,
an earnest effort should bs made 0 devise a method of communication that is consistent with
due process and minimizes offense to foreign law. A court may in some instances specially
authorize use of ordinary mail. Cf Levin v, Ruby Trading Corporation, 248 F. Sup.. 537
(S.D.N.Y. 1965).

SUBDIVISION (g). This subdivision retains the text of the former paragraph (d)(2).
Provision is made for service upon an infant or incompetent person in a foreign country.
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SUBDIVISION (h). This provision retains the text of the present paragraph (d)(3), wjt.h
changes reflecting those made in subdivision (e). Provision is also explicitly qut_e for service
on a corporation or association in a foreign country as formerly provided in subdivision (i).

Frequent use should be made of the Notice and Request procedure set forth in
subdivision (d) in actions against corporations. Care must be taken, however, to address the
request to an individual officer or authorized agent of the corporation. It is not effective use of
the Notice and Request procedure if the mail is sent undirected to the mail room of the
organization.

SUBDIVISION (i). This subdivision retains much of the text of former paragraphs (d)(4)
and (5). Paragraph (i)(1) provides for service of a summons on the United States; it amends
former paragraph (d)(4) to permit the United States attorney to be served by registered or
certified mail. The rule does not authorize the use of the Notice and Request procedure of
revised subdivision (d) when the United States is the defendant. To assure proper handling of
mail in the Department of Justice, the authorized mail service must be specifically addressed to
the civil process clerk of the office of the United States Attorney.

Paragraph (i)(2) replaces the former paragraph (d)(5). Paragraph (i)(3) saves the
plaintiff from the hazard of losing a substantive right because of failure to comply with the
complex requirements of service under this subdivision. That risk has proved to be more than
nominal. E.g,, Whale v. United States, 792 F. 2d 951 (9th cir. 1986). This provision may be
read in connection with the provisions of subdivision (c) of Rule 15 to preclude loss of
substantive rights by a plaintiff against the United States or its agencies, corporations, or
officers resulting from a failure correctly to identify and serve all the persons who should be
named or served in order to assert such rights,

SUBDIVISION (j). This subdivision retains the text of the former paragraph (d)(6)
without material change. The waiver-of-service provision is also inapplicable to actions against
governments served pursuant to this subdivision.

It also adds a new paragraph (j)(I) referring to the statute governing service of a
summons on a foreign state or political subdivision, the Foreign Sovereign Immunities Act of
1976, 28 U.S.C. §1608. The caption of the subdivision reflects that change.

SUBDIVISION (k). This subdivision replaces the former subdivision (f), with no change
in the title. Paragraph (k)(1) retains the substance of the former rule in explicitly authorizing
the exercise of personal jurisdiction over persons who could be reached under state long-arm
law, the "100-mile bulge” provision added in 1963, or the federal interpleader act.
Subparagraph (k)(1)(D) is new, but merely calls attention to federal legislation that may provide
for nationwide or even world-wide service of process in cases arising under particular federal
laws. Congress has provided for nationwide service of process and full exercise of territorial
jurisdiction by all district courts with respect to specified federal actions. See CASAD
JURISDICTION IN CIVIL ACTIONS, chap. 5 (1983).

’

Paragraph (2) is new. It authorizes the exercise of territorial jurisdiction over the
person of any defendant against whom is made a claim arising under any federal law if that
person is subject to personal jurisdiction in no state. This addition is 2 companion to the
amendments made in revised subdivisions (e) and (f) that provide for service of a summons and
complaint anywhere in the world.



This paragraph corrects a hiatus in the enforcement of federal law. Under !.he former
rule, a problem was presented when the defendant was a non-resident of the_Umted States
having contacts with the United States sufficient to justify the application of United States law
and to satisfy federal standards of forum selection, but having insufficient contact with any
single state to support jurisdiction under state long-arm legislation or meet the requirements of
the Fourteenth Amendment limitation on state court territorial jurisdiction. In such cases, the
defendant was shielded from the enforcement of federal law by the fortuity of a favorable
limitation on the power of state courts which was incorporated into the federal practice by the
former rule. In this respect, the revision responds to the suggestion of the Supreme Court mad_e
in Omni_Cgpital Intern. v. Rudolf Wolff & Co., Lid., 108 S.Ct. 404, 411 (1987). This
paragraph provides a federal reach in actions not subject to such nationwide service provisions
if it is needed to enable the federal courts to enforce the national law.

There remain Constitutional limitations on the exercise of territorial jurisdiction of
federal courts over persons outside the United States. These arise from the Fifth Amendment
rather than from the Fourteenth Amendment, which limits state-court reach and which was
incorporated into federal practice by the reference to state law in the text of the former
subdivision (e) that is deleted by this revision. The Fifth Amendment requires that any
defendant have affiliating contacts with the United States sufficient to justify the exercise of
personal jurisdiction over that party. Wells Far v, W r r , 556
F.2d 406, 418 (9th Cir. 1977). There may also be a further Fifth Amendment constraint in that
a plaintiff's forum selection might be so inconvenient to a defendant that it would be a denial of
the "fair play and substantial justice" required by the due process clause, even though the
defendant had significant affiliating contacts with the United States. See DeJames v.
Magnificent Carriers, 654 F.2d. 280, 286 n.3 (3d Cir. 1981). Compare World Wide
Volkswagen Corp. v. Woodson, 444 U.S. 286, 293-294 (1980); Insurance Corp of Ireland v.
Compagnie des Bauxites des Guinee, 456 U.S. 692, 702-703 (1982); Asahi Metal Indus v.
Superior Court of Cal., Solano County, 107 S. Ct. 1026, 1033-1035 (1987). See generally
Lusardi, Nationwide Service of Process: Due Process Limitations on the Power of the
Sovereign, 33 VILL. L. REV. 1 (1988).

This provision does not affect the operation of federal venue legislation. See generglly
28 U.S.C. §1391. Nor does it affect the operation of federal law providing for the change of
venue. 28 U. S. C. §§1404, 1406. The availability of §1404 providing for transfer for fairness
and convenience precludes any conflict between the full exercise of territorial jurisdiction
permitted by this rule and the Fifth Amendment requirement of "fair play and substantial
Jjustice.”

The district court should be especially scrupulous to protect aliens who reside in a
foreign country from forum selections so onerous that injustice could result. "[G]reat care and
reserve should be exercised when extending our notions of personal jurisdiction into the
international field." v jor Y , 107 S. CT.
1026, 1035 (1987), quoting Uni ir, 1 1 , 379 U. 8. 378, 404
(1965) (Harlan, J., dissenting).

This narrow extension of the federal reach is inapplicable to cases in which federal
jurisdiction rests on the diversity of citizenship of the parties. This is perhaps a necessary
application of the principle of Erie Railroad Co._ v, Tompkins, 304 U.S. 64 (1938). Cf.
drrowsmith v, United Press Internationgl, 320 F.2d 219 (2d Cir. 1963). The extension of the
federal reach under this rule is also applicable only to defendants against whom & federal claim
is made.




SUBDIVISION (). This subdivision assembles in one place all the provisions of the
present rule bearing on proof of service. No material change in the rule is effected. The
provision that proof of service can be amended by leave of court is retained from the former
subdivision (h). See generally 4A WRIGHT & MILLER, FEDERAL PRACTICE AND
PROCEDURE §1132 (2d ed. 1987).

SUBDIVISION (m). This subdivision retains much of the language of the present
subdivision ().

The new subdivision explicitly provides that the court shall allow additional time for
service if there is good cause for the plaintiff's failure to effect it in the prescribed 120 days,
and authorizes the court to relieve a plaintiff of the consequences of an application of this
subdivision even if there is no good cause shown. Such relief was formerly available in some
cases, partly in reliance on Rule 6(b), and it was not the purpose of the former rule to be
rigorous in the imposition of a dismissal for slowness in effecting service. Relief may be
Justified, for example, in a case in which the applicable statute of limitations would bar the
refiled action, or the defendant was evading service or concealing a defect in attempted service.
E.g.. Ditkof v. Owens-lllinois, Inc., 114 F. R. D. 104 (E.D.Mich. 1987). A specific instance
of good cause is set forth in paragraph (i)(3) of this rule, which provides for extensions if
necessary to correct oversights in compliance with the requirements of multiple service in
actions against the United States or its officers, agencies, and corporations. The district court
should also take care to protect pro se plaintiffs from consequences of confusion or delay
attending the resolution of an jn forma pauperis petition. Robinson v. America'’s Best Contacts
and Eveglasses, 876 F. 2d. 596 (7th cir. 1989).

The 1983 revision of this subdivision referred to the "party on whose behalf such
service was required,” rather than to the "plaintiff," a term used generically elsewhere in this
rule to refer to any party initiating a claim against a person who is not a party to the action. To
simplify the text, the revision returns to the usual practice in the rule of referring simply to "the
plaintiff” even though its principles apply with equal force to defendants who may assert claims
against non-parties under Rules 13(h), 14, 19, 20, or 21.

SUBDIVISION (n). This subdivision provides for in rem and quasi-in-rem jurisdiction.
Paragraph (n)(1) saves the rule from superseding 28 U.S.C. §1655 or any similar provisions
bearing on seizures or liens.

Paragraph (n)(2) provides for other uses of quasi-in-rem jurisdiction, but limits its use
to mecessitous circumstances. Provisional remedies may be employed as a means to secure
Jurisdiction over the property of a defendant whose person is not within reach of the court, but
occasions for the use of this provision should be rare, as where the defendant is a fugitive or
assets are in imminent danger of disappearing. Until 1963, it was not possible under Rule 4 to
assert jurisdiction in a federal court over the property of a defendant not personally served.
The 1963 amendment to subdivision (e) authorized the use of state law procedures authorizing
such seizures of assets as a basis for jurisdiction. Given the liberal availability of iong-arm
jurisdiction, the exercise of power quasi-in-rem has become an anachrorism. Circumstances
too spare to affiliate the defendant to the forum state sufficiently to support long-arm
jurisdiction over the defendant's person are also inadequate to support seizure of the defendant's
assets fortuitously found within the state. v, Heitner, 433 U.S. 186 (1977).



RULE 4.1 SERVICE OF OTHER PROCESS
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ADVISORY COMMITTEE NOTE

This is a new rule. Its purpose is to separate those few provisions of the former Rule 4
bearing on matters other than service of a summons to allow greater textual clarity in Rule 4.
Subdivision (a) contains no new language.

Subdivision (b) replaces the final clause of the penultimate sentence of the former
subdivision 4(f), a clause added to the rule in 1963. The new rule provides for nationwide
service of orders of civil commitment enforcing decrees or injunctions issued to compel
compliance with federal law. The rule makes no change in the practice with respect to the
enforcement of injunctions or decrees not involving the enforcement of federally-created rights.




Service of process is not required to notify a party of a decree or injunction, or of an

order that the party show cause why that party should not be held in contempt of such an order.
With respect to a party who has once been served with 2 summons, the service of the decree or
injunction itself or of an order to show cause can be made pursuant to Rule 5. Thus, for
example, an injunction may be served on a party through that person's attorney. Chagras v.
United States, 369 F. 2d 643 (Sth cir. 1966). The same is true for service of an order to show

cause. Waffenschneider v. Mackay, 763 F. 2d 711 (5th cir. 1985).

The new rule does not affect the reach of the court to impose criminal contempt
sanctions. Nationwide enforcement of federal decrees and injunctions is already available with
respect to criminal contempt: a federal court may effect the arrest of a criminal contemnor
anywhere in the United States, 28 U.S.C. §3041, and a contemnor when arrested may be
subject to removal to the district in which punishment may be imposed. F. R. Crim. Pro. 40.
Thus, the present law permits criminal contempt enforcement against a contemnor wherever
that person may be found.

The effect of the revision is to provide a choice of civil or criminal contempt sanctions
in those situations to which it applies. Contempt proceedings, whether civil or criminal, must
be brought in the court that was allegedly defied by a contumacious act. Ex parte Bradley, 74
U.S. 366 (1869). This is so even if the offensive conduct or inaction occurred outside the

district of the court in which the enforcement proceeding must be conducted. E.g.. McCartney
v, United States , 291 Fed. 497 (8th cir.), cert, denied 263 U.S. 714 (1923). For this purpose,

the rule as before does not distinguish between parties and other persons subject to contempt
sanctions by reason of their relation or connectior: to parties.

RULE 5. SERVICE AND FILING OF
PLEADINGS AND OTHER PAPERS

% Kk ¥ &k K

(d) FILING; _CERTIFICATE OF SERVICE. All papers after the complaint
required to be served upon a party, fogether with a cerificate of service, shall

be filed with the court either—-before-serviee-of within a reasonable time
thereafter Service, but the court may on motion of a party, or on its own
initiative, order that depositiqns upon oral examination and interrogatories,
requests for documents, requests for admission, and answers and responses

thereto not be filed unless on order of the court or for use in the proceeding.




9 (e) FILING WITH THE COURT DEFINED. The filing of pleadings-and-other
10 papers with the court as required by these rules shall be made by filing them
11 with the clerk of the court, except that the judge may permit the papers to be
12 filed with the judge, in which event the judge shall note thereon the filing date
13 and forthwith transmit them to the office of the clerk. Papers may be filed by
14 r mi l r
15
16 nferen ni Th r 1 _not r
17 r r present r that ! r
18 roper form as requir r r DF

ADVISORY COMMITTEE NOTES

SUBDIVISION (d). This subdivision is amended to require that the person making
service under the rule certify that service has been effected. Such a requirement has generally
been imposed by local rule.

Having such information on file may be useful for many purposes, including proof of
service if an issue arises concerning the effectiveness of the service. The certificate will
gcaerally specify the date as well as the manner of service, but parties employing private
delivery services may sometimes be unable to specify the date of delivery. In the latter
circumstance, a specification of the date of transmission of the paper to the delivery service may
be sufficient for the purposes of this rule.

SUBDIVISION (e). The words "pleading and other” are stricken as unnecessary.
Pleadings are papers within the meaning of the rule. The revision also accommodates the
development of the use of facsimiie transmission for filing.

Several local district rules have directed the office of the clerk to refuse to accept for
filing papers not conforming to certain requirements of form imposed by local rules or practice.
This is not a suitable role for the office of the clerk, and the practice exposes litigants to the
hazards of time bars; for these reasons, such rules are proscribed by this revision. The
enforcement of these rules and of the local rules is a role for a judicial officer. A clerk may of
course advise a party or counsel that a particular instrument is not in proper form, and may be
directed to so inform the court.
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RULE 12. DEFENSES AND OBJECTIONS - WHEN AND HOW
PRESENTED - BY PLEADING OR MOTION - MCTION FOR
JUDGMENT ON THE PLEADINGS.

(a) WHEN PRESENTED.
n ifer ime is pr
A g defendant shall serve an answer
(A) within 20 days after the service of the summons and complaint upon
that defendant, gr
i mm waiv n

to Rule 4(d), within 60 days from the date on which the request of waiver was

ent, or X0 aays from such date f the defendant was addressed outside a
Judicigl district of the United States exeept-when—service-is—made-under-Rule
4e)-and-a-different-time- is-preseribed-in the-order-of -court-under-the-a-statute of
the-United-States-or-in-the statute-or-rule-of-court-of the-state.

£2] A party served with a pleading stating a cross-claim against that
party shall serve an answer thereto within 20 days after the service upon that
party. The plantiff shall serve a reply to a counterclaim in the answer within
20 days after service of the answer, or, if a reply is ordered by the court, within
20 days after service of the order, unless the order otherwise directs. The
United States or an officer or agency thereof shall serve an answer to the
complaint or to a cross-claim, or a reply to a counterclaim, within 60 days after
the service upon the United States attorney of the pleading in which the claim is
asserted.




2l

23

24

27

28

29

[3) The service of a motion permitted under this rule alters these periods
of time as follows, unless a different time is fixed by order of the court:

(1 A) if the court denies the motion or postpones its disposition until the
trial on the merits, the responsive pleading shall be served within 10 days after
notice of the court's action; gr

(2 B) if the court grants a motion for a more definite statement, the
responsive pleading shall be served within 10 days after the service of the more

definite statement.

X % ® ¥ ¥ %

ADVISORY COMMITTEE NOTE

Subdivision (a) is revised by the addition of subparagraph (a)(1)(B) to reflect
amendments to Rule 4. A defendant who waives service of process on request made pursuant to
Rule 4(d) is protected against any resulting abbreviation of the time for answer. Pursuant to
Rule 4(d)(3), the defendant is allowed 60 days from the date of dispatch of the notice and
request, or 90 days if the defendant is addressed outside any judicial district of the United
States.

The time of dispatch appears on the face of the request for waiver and is hence « date
readily known to both parties. It is therefore the date used to measure the return day for the
waiver form, so that the plaintiff can know on a day certain that service of process will be
necessary, and is accordingly also a useful date for measuring the time for answer. The
defendant who returns the waiver is given additional time for answer in order to assure that the
defendant loses nothing by waiving service of process.

The subdivision is also amended to strike a reference to a subdivision of Rule 4 that has
been deleted from that rule. It is also amended to strike the reference to state law with respect
to the time for answer. This amendment accords with the amendment to Rule 4 in providing
nationwide uniformity with respect to the form and content of a summons: 20 days after service
of the summons is the time normally required for answer wherever the district court may sit.

bl
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RULE 15. AMENDED AND SUPPLEMENTAL PLEADINGS

*® % % K X%
(c) RELATION BACK OF AMENDMENTS. A4n _gmendment of @ pleading
k e of't jgi ing w
relation back i ' W rovi
jtati licabl he acti r

(2; Whenever the claim or defense asserted in the amended pleading
arose out of the conduct, transaction, or occurrence set forth or attempted to be
set forth in the original pleading, the-amendment-relates-bael-to-the-date-of-the
efiginal-pleading- or

£3) An the amendment ehanging changes the party or the naming of the
paryy against whom a claim is asserted felates-back if; the foregoing provision
(2) is satisfied; and, within the period provided by law Rule 4(m) for
eominencing-the-action-against service of the summons and complaint, the party
to be brought in by amendment;-that-party (3 4) has received such notice of the -
institution of the action that the party will not be prejudiced in maintaining a
defense on the merits, and (2 B) knew or should have known that, but for a
mistake concerning the identity of the proper party, the action would have been
brought against the party.

The delivery or mailing of process to the United States Attomey; or
United States Attorney's designee, or the Attorney General of the United States,
or an agency or officer who would have been a proper defendant if named,

satisfies the requirement of clauses (3 4) and (2 B) hereof_this paragraph (3)
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23 with respect to the United States or any agency or officer thereof to be brought
24 into the action as a defendant.
25 WO % Xk

ADVISORY COMMITTEE NOTE

The rule has been revised to prevent parties against whom claims are made from taking
unjust advantage of otherwise inconsequential pleading errors to sustain a limitations defense.

PARAGRAPH (C)(1). This provision is new. It is intended to make it clear that the rule
does not apply to preclude any relation back that may be permitted under the applicable
limitations law. Generally, the applicable limitations law will be state law. If federal
Jurisdiction is based on the citizenship of the parties, the primary reference is the law of the
state in which the district court sits. Walker v._Armco Steel Corp., 446 U.S. 740 (1980). If
federal jurisdiction is based on a federal question, the reference may be to the law of the state
governing relations between the parties. E.2.. Board of Regents v. Tomanio, 446 U. S. 478
(1980). In some circumstances, the controlling limitations law may be federal law. E, g.. West
v. Conrgil, Inc, 107 S. Ct. 1538 (1987). Cf. Burlington Northern R, Co. v, Woods, 480 U. S.
1 (1987), Stewart Organization v. Ricoh, 108 S. Ct. 2239 (1988). Whatever may be the
controlling body of limitations law, if that law affords a more forgiving principle of relation
back than the one provided in this rule, it should be available to save the claim. Accord,

Marshall v. Mulrenin, 508 F. 2d 39 (ist cir. 1974). 1f Schiavone v. Fortune, 106 S. Ct. 2379

(1986) implies the contrary, this paragraph is intended to make a material change in the rule.

PARAGRAPH (C)(3). This paragraph has been revised to change the result in Schigvone
v. Fortune, supra, with respect to the problem of a misnamed defendant. An intended
defendant who is notified of an action within the period allowed by Rule 4(m) for service of a
summons and complaint may not under the revised rule defeat the action on account of a defect
in the pleading with respect to the defendant's name, provided that the requirements of clauses
(A) and (B) have been met. If the notice requirement is met within the Rule 4(m) period, a
complaint may be amended at any time to correct a formal defect such as a misnomer or
misidentification. On the basis of the text of the former rule, the Court reached a result in
Schiavone v, Fortune that was inconsistent with the liberal pleading practices secured by Rule
8. See Bauer, Schiavone: An_Un-Fortune- 1 y

ate lllustration of the Supreme Court's Role gs
Interpreter of the Federal Rules of Civil Procedure, 63 NOTRE DAME L. REV. 720 (1988);

Brussack, in, 61 S. CAL. L. REV,

671 (1988); Lewis, The Excessive History of Federal Rule 13(c) and Irs Lessons for Civil Rules

Revision, 86 MICH. L. REV. 1507 (1987).

In allowing a name-correcting amendment within the time allowed by Rule 4(m), this
rule allows not only the 120 days specified in that rule, but also any additional time resulting
from any extension ordered by the court pursuant to that rule, as may be granted, for example,
if the defendant is a fugitive from service of the summons.
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This revision, together with the revision of Rule 4(i) with respect to the failure of a
plaintiff in an action against the United States to effect timely service on all the appropriate
officials, is intended to produce results contrary to those reached in Gardner v. Gartman, 880
F. 2d 797 (4th cir. 1989), Rygv. U. S, Postal Ser.ce, 886 F. 2d 443 (1st cir. 1939), Martin's
Eood & liguor, Inc. v. U _S. Dept, of Agriculture, 14 F. R. S. 3d 86 (N. D. Ill. 1988). But cf.

¥, ] P rvice, 867 F. 2d 900 (Sth cir. 1989),_Warren v,
, 867 F. 2d 1156 (8th cir. 1989); Miles v, Department of the Army, 881
F. 24 777 (th cir. 1989), Barsten v. Department of the Interior, 896 F. 2d 422 (9th cir. 1990);

Brown v, Georgig Dept, of Revenue, 881 F. 2d 1018 (11th cir. 1989).

RULE 24. INTERVENTION

1 -
2 (c) PROCEDURE. A person desiring to intervene shall serve a motion to
3 intervene upon the parties as provided in Rule 5. The motion shall state the
4 grounds therefor and shall be accompanied by a pleading setting forth the claim
5 or defense for which intervention is sought. The same procedure shall be
6 followed when a statute of the United States gives a right to intervene. When
7 the constitutionality of an act of Congress affecting the public interest is drawn
8 into question in any action in which the United States or an officer, agency, or
9 employee thereof is not a party, the court shall notify the Attorney General of

10 the United States as provided in Title 28, U.S.C. sec. 2403. When the
11
12
13
14
15

16

17
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ADVISORY COMMITTEE NOTE

Language is added to bring Rule 24(c) into conformity with the statute cited, resolving
some confusion reflected in district court rules. As the text provides, counsel challenging the
constitutionality of legislation in an action in which the appropriate government is not a party
should call the attention of the court to its duty to notify the appropriate governmental officers.
The statute imposes the burden of notification on the court, not the party making the
constitutional challenge, partly in order to protect against any possible waiver of constitutional
rights by parties inattentive to the need for notice. For this reason, the failure of a party to call
the court's attention to the matter cannot be treated as a waiver.

RULE 26. GENERAL PROVISIONS GOVERNING DISCOVER %

(@) DISCOVERY METHODS. Parties may obtain discovery by one or
more of the following methods: depositions upon oral examination or written
questions; written interrogatories; production of documents or things or
permission to enter upon land or other property, for inspection and other
purposes; physical and mental examinations; and requests for admission.

V f within j 14

(b) DISCOVERY SCOPE AND LiMiTS. Unless otherwise limited by order of

the court in accordance with these rules, the scope of discovery is as follows:

(1) IN GENERAL. Parties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in the pending
action, whether it relates to the claim or defense of the party seeking discovery
or to the claim or defense of any other party, including the existence,

description, nature, custody, condition and location of any books, documents,
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or other tangible things and the identity and location of persons having
knowledge of any discoverable matter. It is not ground for objection that the
information sought will be inadmissible at the irial if the information sought
appears reasonably calculated to lead to the discovery of admissible evidence.

The frequency or extent of use of the discovery methods set forth in
subdivision (a) shall be limited by the court if it determines that: (i) the
discovery sought is unreasonably cumulative or duplicative, or is obtainable
rom some other source that is more convenient, less burdensome, or less
expensive; (i) the party secking discovery has had ample opportunity by
discovary in the action to obtain the information sought; or (iii) the discovery is
unduiy burdensome or expensive, taking into account the needs of the case, the
amount in controversy, limitations on the parties' resources, and the importance
of the issues at stake in the litigation. The court may act upon its own initiative
after reasonable notice or pursuant to a motion under subdivision (c).

(2) INSURANCE AGREEMENTS, * * * *

(3) TRIAL PREPARATION: MATERIALS, * & * * *

(4) TRIAL PREPARATION: EXPERTS, * * & * &




ADVISORY COMMITTEE NOTES

SUBDIVISION (a). Language is added to this subdivision to reflect a policy of balanged
accommodation to international agreements bearing on methods of discovery. Cf. Societe
Nationale v. U, S, Dist, Ct., S. D. Iowa, 107 S. Ct. 2542, 2557-2568 (1987). Attorneys and
judges should be cognizant of the adverse consequence for international relations o( unduly
intrusive discovery methods that offend the sensibilities of those governing other countries. See

generglly Weis, Federal Rules a H i
Comity, 50 U. PITT. L. REV. 903 (1989); Alley & Prescott,

Recent Developments in_ the
United States Under the Hague Evidence Convention, 2 LEIDEN J. INT'L LAW 19 (1989). If
certain methods of discovery have been approved for international use, positive international
relations require that these methods be preferred, and that other methods should not be
employed in discovery at places in foreign countries, at least if the approved methods are
adequate to meet the need of the litigant for timely access to the information.

The rule of comity stated in this rule does not apply to discovery of documents and
things from parties who are subject to the court's personal jurisdiction, and who may be
required to produce such materials at the place of trial. Insur r v
Campagnie des Bauxites, 456 U. S. 694 (1982). The rule also does not apply to the taking of
depositions of parties or persons controlled by parties who may be deposed within the United
States.

Nor does the rule require comity where the discovery methods available by treaty are
"inadequate or inequitable.” This provision allows the court to make a discreet judgment on the
facts as to the sufficiency of the internationally agreed discovery methods. Iustratively, a
party should be required to make first resort under the Hague Convention despite a partial
Article 23 reservation by the country in which discovery is sought, but not if that country has
imposed a blanket reservation as an obsticle to discovery.

The rule also directs the court to authorize the use of other discovery methods as may
be needed to assure that discovery is not "inequitable.” International litigants should not be
placed in a favored position as compared to American litigants similarly situated, especially in
commercial matters with respect to which the similar American litigants may be their economic
competitors. Especially, an international litigant using the provisions of Rule 26-37 should not
be permitted to use the Hague Convention or a similar international agreement or even the law
of the party’s own country to create obstacles to equivalent discovery by an adversary.

Indeed, the court is not precluded by the rule from authorizing, to assure that discovery
is adequate and equitable, the use of discovery metheds that may violate the laws of another
country. Cf. Societe Internationale v, Rogers, 357 U. S. 197 (1958). Where the impediment to
discovery is imposed by public authority not at the request of the international litigant or the
non-party from whom information is sought, accommodation may be necessary to reconcile the
requirement of this rule that discovery be equitable to foreign law. But in no circumstance can
the court authorize discovery methods that violate the mandate of a treaty that is the law of the
United States. .

SUBDIVISION (b). A new paragraph (b)(5) is added. Its purpose is to provide a party
whose discovery is constrained by a claim of privilege or work product protection with
information sufficient to evaluate such a claim and to resist if it seems unjustified. The party
claiming a privilege or protection cannot decide the limits of that party’s own entitlement.
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A party receiving a discovery request who claims a privilege or protection but fails to
disclose the claim is at risk of waiving the privilege or protection and may be subject to
sanctions under Rule 37(b)(2). A party claiming a privilege or protection who fails to provide
adequate information about the claim to the party seeking the information may be compelled to
do so by motion made pursuant to Rule 37(a). Such motions and responses to motions are
subject to the sanctions provisions of Rules 7 and 11.

A party receiving a discovery request that is too broad may be faced with a burdensome
task to provide full information regarding all that party's claims to privilege or work product
protection. Such a party is entitled to a protective order under subdivision (c) of this rule. The
issue of the sufficiency of a disclosure is appropriate for resolution at a pretrial conference
conducted under Rule 16(b), and may require an examination of documents jn camerg,

RULE 28. PERSONS BEFORE WHOM
DEPOSITIONS MAY BE TAKEN.

* % % % X

(b) INFOREIGN COUNTRIES. Subject to the provisions of Rule 26(a) in-a
foreign-eountry, depositions may be taken jn g foreign country (1) pursuant to
any_applicable rreary or convention, or (2) pursuani to @ lenter of request
(whether or not captioned g letrer rogatory), or (3) on notice before a person
authorized to administer oaths in the place in which the examination is heid,
either by the law thereof or by the law of the United States, or (2 4) before :
person commissioned by the court, and a person so commissioned shall have the

power by virtue of his commission to administer any necessary oath and take

10

11

12

13

14

15

testimony;-8f--€3)--pursuant-—to-a-letter-rogatory. A commission or a letter
rogatery of request shall be issued on application and notice and on terms that
are just and appropriate. It is not requisite to the issuance of a commission or a
letter rogatory of request that the taking of the deposition in any other manner is
impracticable or inconvenient; and both a commission and a letter rogatory of

reqguest may be issued in proper cases. A notice or commission may designate
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the person before whom the deposition is to be taken either by name or by
descriptive title. A letter regatory gf reguest may be addressed "To the
appropriate Authority in [here name the country).” When a letter of request or
gny other device is used pursuant 1o any applicable treary or convention it sha

be_captioned in the form prescribed by thar treary or convention, Evidence
obtained in response to a letter regatory of requesr need not be excluded merely
for the reason that it is not a verbatim transcript or that the testimony was not
taken under oath or for any similar departure from the requirements for

depositions taken within the United States under these rules.

ADVISORY COMMITTEE NOTE

This revision is intended to make effective use of the Hague Convention on the Taking

of Evidence Abroad in Civil or Commercial Matters, and of any similar treaties which the
United States may enter into in the future, as sources of additional methods for taking
depositions abroad. Pursuant to revised Rule 26(a), the party taking the deposition is obliged to
conform to an applicable treaty or convention if an effective deposition can be taken by such
internationally approved means, even though a verbatim transcript is not available or testimony
cannot be taken under oath.

The term "letter of request” has been substituted in the rule for the former term, “letter

rogatory” because it is the primary method provided by the Hague Convention. A letter
rogatory is essentially a form of letter of request. There are several other minor changes that
are designed merely to carry out the intent of the other alterations.

RULE 30. DEPOSITIONS UPON ORAL EXAMINATION

(®) WHEN DEPOSITIONS MAY BE TAKEN. After commencement of the
action, any party may take the testimony of any person, including a party, by
deposition upon oral examination. Leave of court, granted with or without

notice, must be obtained only if the plaintiff seeks to take a deposition prior to
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the expiration of 30 days after service of the summons and complaint upon any

defendant or-service-made-underRule-d(e),_if service has been waived pursuant

United States, except that leave is not required (1) if a defendant has served a

notice of taking deposition or otherwise sought discovery, or (2) if special
notice is given as provided in subdivision (b)(2) of this rule. The attendance of
witnesses may be compelled by subpoena as provided _in Rule 45. The
deposition of a person confined in prison may be taken only by leave of court

on such terms as the court prescribes.

L IR Bk IR J

ADVISORY COMMITTEE NOTE

SUBDIVISION (a). The revision deletes the reference to Rule 4(e), a provision that has

itself been deleted.

The revision also adds a provision conforming this rule to Rules 4(d) and 12(a), as

amended, providing a grace period for all defendants wherever served; those who waive
service, like those who are served, are protected from depositions until 10 days after the date on
which the answer must be filed.
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RULE 34. PRODUCTION OF DOFULIENTS AND THINGS AND
ENTRY UPON LAND FOR INSPECTION AND OTHER
PURPOSES
1 w ok K X X
2 (c) PERSONS NOT PARTIES. This-rule-does-not-preclide -an-independent
3 action-against -a-person-not-a- party-for-produetion-of documents-and-things-and
4 permission-1o-enter-upen-land A _person not a party to the action may be
5 rodu ument. ings or 1 n_i 1
6 provided in Rule 45,
7 % K X ¥ XK
ADVISORY COMMITTEE NOTE

This amendment reflects the change effected by revision of Rule 45 to provide for
subpoenas to compel non-parties to produce documents and things and to submit to inspections
of premises. The deletion of the text of the former paragraph is not intended to preclude an
independent action for production of documents or things or for permission to enter upon land,
but such actions may no longer be necessary in light of this revision.

RULE 35. PHYSICAL AND MENTAL EXAMINATIONS OF PERSONS

[—

(a) ORDER FOR EXAMINATION. When the mental or physical condition

2 (including the blood group) of a party or of a person in the custody or under the
3 legal control of a party, is in controversy, the court in which the action is
4 pending may order the party to submit to a physical examinatien by-&physieian;

5 or mental examination by a physician—er—psychologist suirably licensed or
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centified examiner, or to produce for examination the person in the party's
custody or legal control. The order may be made only on metion for good
cause shown and upon notice to the person to be examined and to all parties and
shall specify the time, place, manner, conditions, and scope of the examination
and the person or persons by whom it is to be made.

(b) REPORT OF EXAMINING-PUVEICIAN-OR-PSYCHOLOGIST EXAMINER.

(1) If requested by the party against whom an order is made under Rule
35(a) or the person examined, the party causing the examination to be made
shall deliver to the requesting party a copy of the detailed written report of the
exarrining--physician--or--psyehelegist examiner setting out the physician's-er
psyehelogist's examiner's findings, including results of all tests made, diagnoses
and conclusions, together with like reports of all earlier examinations of the
same condition. After delivery the party causing the examination shall be
entitled upon request to receive from the party against whom the order is made
a like report of any examination, previously or thereafter made, of the same
condition, unless, in the case of a report of examination of a person not a party,
the party shows that the party is unable to obtain it. The court on motion may
make an order against a party requiring delivery of a report on such terms as are
just, and if an physicien-er-psycholegist gxaminer fails or refuses to make a
report the court may exclude the testimony of the physician—er—psyehologist
examiner if offered at trial.

(2) ***+

(3) This subdivision applies to examinations made by agreement of the
parties, unless the agreement expressly provides otherwise. This subdivision

does not preclude discovery of a report of an examining-physieian gxaminer or



31 the taking of a deposition of the physician gxaminer in accordance with the
32 provisions of any other rule.
33 {e)-DEFINIFIONS.---For - the- purpose- of —-this-rule;--a--psycholegist-is—a

34 psyehelogist-licensed-or-certified by- & State-or the-Distriet-of- Columbia:

ADVISORY COMMITTEE NOTE

The revision authorizes the court to require physical or mental examinations conducted
by any person who is suitably licensed or certified.

The rule was revised in 1988 by Congressional enactment to authorize mental
examinations by licensed clinical pyschologists. This revision extends that amendment to
include other certified or licensed professionals, such as dentists or occupational therapists, who
are not physicians or clinical psychologists, but who may be weli-qualified to give valuable
testimony about the physical or mental condition that is the subject of dispute.

The requirement that the examiner be suitably licensed or certified is a new
requirement. The court is thus expressly authorized to assess the credentials of the examiner to
assure that no person is subjected to a court-ordered examination by an examiner whose
testimony would be of such limited value that it would be unjust to require the person to
undergo the invasion of privacy associated with the examination. This authority is not wholly
new, for under the former rule, the court retained discretion to refuse to order an examination,
or to restrict an examination. 8 WRIGHT & MILLER, FEDERAL PRACTICE &
PROCEDURE §2234 (1986 Supp.). The revision is intended to encourage the exercise of this
discretion, especially with respect to examinations by persons having narrow qualifications.

The court's responsibility to determine-the suitability of the examiner's qualifications
applies even to a proposed examination by a physician. If the proposed examination and
testimony calls for an expertise that the proposed examiner does not have, it should not be
ordered, even if the proposed examiner is a physician. The rule does not, however, require that
the license or certificate be conferred by the jurisdiction in which the examination is conducted.

1‘
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RULE 41. DISMISSAL OF ACTION

w™ W ok ok N

(b) INVOLUNTARY DismissAL: EFFeCcT THEREOF. For faiiure of the
plaintiff to prosecute or to comply with these rules or any order of court, a
defendant may move for dismissal of an action or of any claim against the
defendant. -After-the-plaintiff;-in-an-action-tried- by-the court-witheut-a-jury;-has
eompleted- the -presentation-of evidence;the-defendant-witheut-waiving-the rght
to--offer-evidence-in-the-event- the-meotion—is-not-granted;-may-meve--fora
dismissal-on-the -ground-that-upon-the-facts-and-the-law-the-plaintiff-has-shown
ro-rightto-relief-——The- court-as-trier-of the-facts-may-then-determine-them-and
render -judgment--against-the-plaintiff-or- may-decline-to-render-any-judgment
unti-the-elose-of -all-the-evidence-—If-the-eourt-renders-judgment-on-the-merits
against-the-plaintiff;- the-court-shall-make-findings-as-provided-in-Rule-52(a)-

Unless the court in its order for dismissal otherwise specifies, a dismissal under

this subdivision and any dismissal not provided for in this rule, other than a

dismissal for lack of jurisdiction, for improper venue, or for failure to join a

party under Rule 19, operates as an adjudication upon the merits.

® %k x & &

ADVISORY COMMITTEE NOTE

Language is deleted that authorized the use of this rule as a means of terminating a non-

jury action on the merits when the plaintiff has failed to carry a burden of proof in presenting
the plaintiff's case. The device is replaced by the new provisions of Rule 52(c), which
authorize eatry of judgment against the defendant as well as the plaintiff, and earlier than the
close of the case of the party against whom judgment is rendered. A motion to dismiss under
Rule 41 on the ground that a piaintiff's evidence is legally insufficient should now be treated as
a motion for judgment on partial findings as provided in Rule 52(c).
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RULE 4. FROOF OF OFFICIAL RECORD

(a) AUTHENTICATION.
(1) DoMesTic. An official record kept within the United States, or any
state, district, gr cornmonwealth, territery;-oF-insular-possession-thereof; or

within the Panama-Canal-Zone-the-Trust-Territory-of the-Pacifie- Islands-of-the

of the United Stares, or an entry therein, when admissible for any purpose, may
be evidenced by an official publication thereof or by a copy attested by the

officer having the legal custody of the record, or by the officer's deputy, and
accompanied by a certificate that such officer has the custody. The certificate
may be made by a judge of a court of record of the district or political
sub-division in which the record is kept, authenticated by the seal of the court,
or may be made by any public officer having a seal of office and having official
duties in the district or political subdivision in which the record is kept,
authenticated by the seal of the officer's office.

(2) ForeiGN. A foreign official record, or an entry therein, when
admissible for any purpose, may be evidenced by an official publication thereof;
or a copy thereof, attested by a person authorized to make the attestation, and
accompanied by a final certification as to the genuineness of the signature and
official position (i) of the attesting person, or (ii) of any foreign official whose
certificate of genuineness of signature and official position relates to the
attestation or is in a chain of certificates of genuineness of signature and official
position relating to the attestation. A final certification may be made by a

secretary of embassy or legation, consul general, vice consul, or consular agent
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24 of the United States, or a diplomatic or consular official of the foreign country
25 assigned or accredited to the United States. If reasonable oppertunity has been
26 given 1o all parties to investigate the authenticity and accuracy of the
27 documents, the court may, for good cause shown, (i) admit an attested copy
28 without final certification or (ii) permit the foreign official record to be
29 evidenced by an attested summary with or without a final certification. The
30
31 provided in a_treary or convention 1o which the United States and the foreign
32 country in which the official record is locgred are parties.
33 i MoK w

ADVISORY COMMITTEE NOTE

The amendment te paragraph (a)(1) strikes the references to specific territories, two of
which are no longer subject to the jurisdiction of the United States, and adds a generic term to
describe governments having a relationship with the United States such that their official
records should be treated as domestic records.

The amendment to paragraph (a)(2) adds a sentence to dispense with the final
certification by diplomatic officers when the United States and the foreign country where the
record is located are parties to a treaty or convention that abolishes or displaces the
requirement. In that event the treaty or convention is to be followed. This changes the former
procedure for authenticating foreign official records only with respect to records from countries
that are parties to the Hague Convention Abolishing the Requirement of Legalization for
Foreign Public Documents. Moreover, it does not affect the former practice of attesting the
records, but only changes the method of certifying the attestation.

The Hague Public Documents Convention provides that the requirement of a final
certification is abolished and replaced with a model apostille, which is to be issued by officials
of the country where the records are located. See Hague Public Documents Corivention, Arts.
2-4. The gpostille certifies the signature, official position, and seal of th= attecting officer. The
authority who issues the gpogtille must maintain a register or card index showing the serial
number of the gposiille and other relevant information recorded on it. A foreign court can then
check the serial number and information on the gpogrilje with the issuing authority in order to
guard against the use of fraudulent gpostilles. This system provides a reliable method for
maintaining the integrity of the authentication process, and the gpgsiille can be sccorded greater
weight than the normal authentication procedure because foreign officials are more likely to
know the precise capacity under their law of the attesting officer than would an American
official. Ses generally Comment, Jhe Unite d the Hague Conventi, ishing th

L0E6




Requiremen: of Legalization for Foreign Public Documents, !l HARV. INT'L L.J. 476, 482,

488 (1970).
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RULE 45. SUBPOENA

(a) FOR-ATTENDANCE-OFR-WIINESSESt FORM; ISSUANCE.

() Every subpoena shall be-issved-by--the-clerk undes-the-seal-of-the
eourt;-shal

(A state the name of the court from which it is issied: and

(B) stare the title of the action, the name of the court_in_which_jt_is
pending, and its civil action number, and

LC] command each person to whom it is directed to attend and give

testimony or to prod

r i hi 1 Sl r T
person. or o permit_inspection of premises, at the time and place therein
specified,; and

T
5
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(3) The clerk shall issue a subpoena, er-a-subpeena-for-the production

of decumentary-evidence; signed and-sealed but otherwise in blank, to a party
requesting it, who shall fil complere it in before service. An artorney as officer
y Iso i  si : behalf of
4 in which tF is quthorized to practice: or
B urt for g districr in which g deposition or production i
b ] jtion or pr. i 1
on ling i in which (* is aurhorized 1o practi

(b) ForR-PRODUCTION-OF-DOCUMENTARY-EV -SNCEv—Ar-subpoena-may
also—eemmaﬂd--the-peﬁen--{o—whom—it-—is—-difeeted-te-pfeduee%e--boeks;
papem;doementa—m%gibk-ﬁﬁag&-desigm&é—themiﬂfb%-ﬁi&eeunrupon
FOtOR-Made-promptly-and-in-any-event-at-or-before-th - - s s-speeified-in-the
subpoena-foe—eomplimee—{herewith—;—may—&)-quash-er—meéify—ﬂae—subpeen&#ﬁ
is-unreasenable-or-oppressive-or-(2)-condition-denial of-the-motion-upon—the
advancement-by--the--person-in--whose—behalf--the-subpoena—is-issued-of—the
rm%m—#fr%%g&emrpapeﬁrdmmsﬁrmgimeﬂﬁngs.

{@&) SERVICE.

(1) A subpoena may be served by the-a- sheds-a-deputy-marshal;-or-by
any person who is not a party and is nct &+~ th . 13 years of age. Service of a
subpoena upon a person named therein shall be made by delivering a copy
thereof to such person and, if the person's arendance is commanded. by
tendering the fees for one day's attendance and the mileage allowed by law.
When the subpoena is issued on behalf of the United States or an officer or
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agency thereof, fees and mileage need not be tendered. Prior_notice of any
1 rv n r prescri

(- SUBROENA-FOR-FAKING L. “ROSITIONS-PLACE-OF-EXAMINATION:

(h)--Proof-of-service-of -a-notice-te- take-a-deposition-as-provided-in-Rules
30(by and-3ka)-constitutes # sufficient-nutherization-for-the-issuarceb ‘--thg-elefk
of the--distriet- court--for-the-distriet-in--which- the- deposition--is-to-be-taken--of
subpoenas-for-the- persons-named-or-deseribed-therein. Proof-ef-service-may-be
made-by--filing-with-the-clerk-of-the-distriet-court-for-the- distriot in-which-the
deposition-is-10-be-taken-a-copy-of the-netice together--with-a-statement-of-the
daie-and-manner-ef-serviee-and-e@{he-n&r'nes-of-ﬂaepersenssewed—,-eerﬁﬁed-by
the-person--who -nade-serviee. The-subpeena--may-command-the—person-io
whem-«it-is-difeeteé{c-produee—and-pemit—inspeeﬁen—aﬂdw-eepﬁng-oidesignated
books;-papers;documents;-or tangible-things-which-constitute OF-eontain-matters
within—-ﬁae—seepe—oﬁ—ﬂaeex&miaeﬁoa-permitted--by—kul&%é(b)rm-in-tha&eveﬂt
ﬂaeﬂbpoen&-wi}l-be-subjeet-{o-the-previsiensef-kule-26(e)-and-subdi¥isien{b)
of-this-rule:

?hé-ﬁessen&e-whem-ﬂn-subpeenﬂ&dkeeted-may;-ﬂm%daysa&ef
ehe-sewiee-ihewoﬁ-or-om~befere4he-ﬁm&ﬁpedﬁed4n—ﬂw-subpoem—for
wmpﬁaﬂe&éf-ﬁueh—émeés%essﬁhamw&ys-aﬁa—sewmupen-&e
WW-i&MWm%%}&M%ﬁMﬂﬁ%ﬁiﬂgﬁf
myobﬂl-of*hedesigﬂmedm&ﬁalsf%bjwﬁe&&-madeﬁhe-p&ﬁy—s&ﬁng
WHMN%MHWMWHM%XW
pursuani-{0-an-erder-ef-the-court-from-which-the-subpoena-was—issu>d-—The
party-serving-the-subpoena-may-if-objection-has-been-made;-meve-upen-notice
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to--the--deponent -for--an-order-at-any-time-before--or-during--the-taking--of-the ‘

(2)--A--persen - to-whom--a-subpoene -for - the-taldng--ef--a--depesition-is
directed-may e required-to-atiend-at-any-place-within-100-miles- from-the-place
where--that- person-resides;-is-employed-or-transacts-business-in-persen; -of-is
served-of-at-such-other-convenieni-place-as is-fixed-by-an-erder-of-court:

{e)—SUBPOENAFOR-A-HEARING-OR-TRIAL:

)--At-the-request-of -any -party-subpoenas-for-attendance-at-a-hearing-of
trial-shall-be-issued-by-the -elerk-of- the distriet-eourt-for-the-distriet-in-whieh-the
hearing-or-trial-is-held-

(2) Subject to the provisions of clause (ji) of subparagraph (c)(3}(4) of
this rule, & g subpoena requiring-the-attendance-of-a-witness-at-a-hearing or-trial
may be served at any place within the district of the court by which it is issued,
or at any place without the district that is within 100 miles of the place of the
deposition, hearing, ef trial, production, or inspection specified in the subpoena
or at any place within the state where a state statute or rule of court permits
service of a subpoena issued by a state court of general jurisdiction sitting in the
place where--the—district—eourt—-is—-held of rthe deposirion, hearing, trial,
production or inspecrion specified in the subpoena. When a statute of the
United States provides therefor, the court upon proper application and cause
shown may authorize the service of a subpoena at any other place. A subpoena
directed to a witness in a foreign country who js g nationgl or resident of the
Unired States shall issue under the circumstances and in the manner and be
served as provided in Title 28, U.S.C. § 1783.
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enable the demanding parry to contest the claim,

(f ¢ CoNTEMPT. Failure by any person without adequate cause to obey

a subpoena served upon that person may be deemed a contempt of the court

from which the subpoena issued. r failur i

g _non-paryy o agreng or Dproguce a

ADVISORY COMMITTEE NOTES

PURPOSES OF REVISION. The purposes of this revision are (1) to clarify and enlarge

the protections afforded persons who are required to assist the court by giving information or
evidence; (2) to facilitate access outside the deposition procedure provided by Rule 30 to
documents and other information in the possession of persons who are not parties; (3) to
facilitate service of subpoenas for depositions or productions of evidence at places distant from
the district in which an action is proceeding; (4) to enable the court to compel a witness found
within the state in which the court sits to attend trial; (5) to clarify the organization of the text
of the rule.

SUBDIVISION (a). This subdivision is amended in seven significant respects.
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First, Paragraph (a)(3) modifies the requirement that a subpoena be issued by the clerk
of court. Provision is made for the issuance of subpoenas by attorneys as officers of the coust.
This revision perhaps culminates an evolution. Subpoenas were long issued by specific order of
the court. As this became a burden to the court, general orders were made authorizing clerks to
issue subpoenas on request. Since 1948, they have been issued in blank by the clerk of any
federal court to any lawyer, the clerk serving as stationer to the bar. In allowing counsel to
issue the subpoena, the rule is merely a recognition of present reality.

Although the subpoena is in a sense the command of the attorney who completes the
form, defiance of a subpoena is nevertheless zn act in defiance of a court order and exposes the
defiant witness to contempt sanctions. In [CC v, Brimson, 154 US 447 (1894), the Court
upheld a statute directing federal courts to issue subpoenas to compel testimony before the ICC.
In CAB v. Hermann, 353 US 322 (1957), the Court approved as established practice the
issuance of administrative subpoenas as a matter of absolute agency right. And in NLRB v,
Warren Co., 350 U.S. 107 (1955), the Court held that the lower court had no discretion to
withhold sanctions against a contemnor who violated such subpoenas. The 1948 revision of
Rule 45 put the attorney in a position similar to that of the administrative agency, as a public
officer entitled to use the court's contempt power to investigate facts in dispute. Two courts of
appeals have touched on the issue and have described lawyer-issued subpoenas as mandates of
the court. W, version, Inc, v. Rolli jronmental Servi i , 893 F. 2d.

605 (3d cir, 1990); Fisher v. Marubent Cotton Corp,, 526 F. 2d 1338, 1340 (8th cir., 1975).
Cf. Young v. United States ex rel Vuirton et Fils S.A., 481 U. S. 787, 821 (1987)(Scalia, J.,

concurring). This revision makes the rule explicit that the attorney acts an officer of the court
in issuing and signing subpoenas.

Necessarily accompanying the evolution of this power of the lawyer as officer of the
court is the development of increased responsibility and liability for the misuse of this power.
The latter development is reflected in the provisions of subdivision (c) of this rule, and also in
the requirement imposed by paragraph (3) of this subdivision that the attorney issuing a
subpoena must sign it.

Second, Paragraph (a)(3) authorizes attorneys in distant districts to serve as officers
authorized to issue commands in the name of the court. Any attorney permitted to represent a
client in a federal court, even one admitted pro haec vice, has the same authority as a clerk to
issue a subpoena from any federal court for the district in which the subpoena is served and
enforced. In authorizing attorneys to issue subpoenas from distant courts, the amended rule
effectively authorizes service of a subpoena anywhere in the United States by an attorney
representing any party. This change is intended to ease the administrative burdens of inter-
district law practice. The former rule resulted in delay and expense caused by the need to
secure forms from clerks' offices some distance from the place at which the action proceeds.
This change does not enlarge the burden on the witness.

Pursuant to Paragraph (a)(2), a subpoena for a deposition must still issue from the court
in which the deposition or production would be compelled. Accordingly, a motion to quash
such a subpoena if it overbears the limits of the subpoena power must, as under the previous
rule, be presented to the court for the district in which the deposition would occur. Likewise,
the court in whose name the subpoena is issued is responsible for its enforcement.

Third, in order to relieve attorneys of the need to secure an appropriate seal to affix to a
subpoena issued as an officer of a distant court, the requirement that a subpoena be under seal is
abolished by the provisions of Paragraph (a)(1).
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Fourth, Pa:..araph (a)(1) authorizes the issuance of a subpoena to compel a non-party to
produce evidence independent of any deposition. This revision spares the necessity of a
deposition of the custodian of evidentiary material required to be produced. A party seeking
additional production from a person subject to such a subpoena may serve an additional
subpoena requiring additional production at the same time and place.

Fifth, Paragraph (a)(2) makes clear that the person subject to the subpoena is ;equired
to produce materials in that person'’s control whether or not the materials are located within the
district or within the territory within which the subpoena can be served. The non-party witness
is subject to the same scope of discovery under this rule as that person would be as a party to
whom a request is addressed pursuant to Rule 34.

Sixth, Paragraph (a)(1) requires that the subpoena include a statement of the rights and
duties of witnesses by setting forth in full the text of the new subdivisions (c) and (d).

Seventh, the revised rule authorizes the issuance of a subpoena to compel the inspection
of premises in the possession of a non-party. Rule 34 has authorized such inspections of
premises in the possession of a party as discovery compelled under Rule 37, but prior practice
required an independent proceeding to secure such relief ancillary to the federal proceeding
when the premises were not in the possession of a party. Practice in some states has long
authorized such use of a subpoena for this purpose without apparent adverse consequence.

SUBDIVISION (b). Paragraph (b)(1) retains the text of the former subdivision (¢) with
minor changes.

The reference to the United States marshal and deputy marshal is deleted because of the
infrequency of the use of these officers for this purpose. Inasmuch as these officers meet the
age requirement, they may still be used if available.

A provision requiring service of prior notice pursuant to Rule 5 of compulsory pretrial
production or inspection has been added to paragraph (b)(1). The purpose of such notice is to
afford other parties an opportunity to object to the production or inspection, or to serve a
demand for additional documents or things. Such additional notice is not needed with respect to
a deposition because of the requirement of notice imposed by Rule 30 or 31. But when
production or inspection is sought independently of a deposition, other parties may need notice
in order to monitor the discovery and in order to pursue access to any information that may or
should be produced.

Paragraph (b)(2) retains language formerly set forth in subdivision (e) and extends its
application to subpoenas for depositions or production.

Paragra;ih (b)(3) retains language formerly set forth in paragraph (d)(1) and extends its
applications to subpoenas for trial or hearing or production.

SUBDIVISION (¢). This provision is new and states the rights of witnesses. It is not
intended to diminish rights conferred by Rules 26-37 or any other authority.

Paragraph (c)(1) gives specific application to the principle stated in Rule 26(g) and
specifies liability for earnings lost by a non-party witness as a result of a misuse of the
subpoena. No change in existing law is thereby effected. Abuse of a subpoena is an actionable
tort, Board of Ed Farmingdale Clas, zach, Ass'n, 38 N.Y.2d 397, 380 N.Y.S.2d

2
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635, 343 N.E.2d 278 (1975), and the duty of the attorney to the non-party is also embodied in
Mode! Rule of Professional Conduct 4.4. The liability of the attorney is correlative to the
expanded power of the attorney to issue subpoenas. The liability may include the cost of fees to
collect attorneys' fees owed as a result of a breach of this duty.

Paragraph (c)(2) retains language from the former subdivision (b) and paragraph ).
The 10-day period for response to a subpoena is extended to 14 days to avoid the cpmplex
calculations associated with short time periods under Rule 6 and to allow a bit more time for
such objections to be made.

A non-party required to produce documents or materials is protected against significant
expense resulting from involuntary assistance to the court. This provision applies, for example,
to a non-party required to provide a list of class members. The court is not required to fix the
costs in advance of production, although this will often be the most satisfactory accommodation
to protect the party seeking discovery from excessive costs. In some instances, it may be
preferable to leave uncertain costs to be determined after the materials have been produced,
provided that the risk of uncertainty is fully disclosed to the discovering party. See, ¢.g..

United States v, Columbia Broadcasting Systems, Inc., 666 F.2d 364 (9th Cir. 1982).

Paragraph (c)(3) explicitly authorizes the gquashing of a subpoena as a means of
proiecting a witness from misuse of the subpoena power. It replaces and enlarges on the former
subdivision (b) of this rule and tracks the provisions of Rule 26(c). While largely repetitious,
this rule is addressed to the witness who may read it on the subpoena, where it is required to be
printed by the revised paragraph (a)(1) of this rule.

Subparagraph (c)(3)(A) identifies those circumstances in which a subpoena must be
quashed or modified. It restates the former provisions with respect to the limits of mandatory
travel that are set forth in the former paragraphs (d)(2) and (e)(1), with one important change.
Under the revised rule, a federal court can compel a witness to come from any place in the state
to attend trial, whether or not the local state law so provides. This extension is subject to the
qualification provided in the next paragraph, which authorizes the court to condition
enforcement of a subpoena compelling a non-party witness to bear substantial expense to attend
trial. The traveling non-party witness may be entitled to reasonable compensation for the time
and effort entailed.

Clause (c)(3)(A)(iv) requires the court to protect all persons from undue burden
imposed by the use of the subpoena power. Illustratively, it might be unduly burdensome to
compel an adversary to attend trial as a witness if the adversary is known to have no personal
knowledge of matters in dispute, especially so if the adversary would be required to incur
substantial travel burdens.

Subparagraph (c)(3)(B) identifies circumstances in which a subpoena should be quashed
unless the party serving the subpoena shows a substantial need and the court can devise an
appropriate accommodation to protect the interests of the witness. An additional circumstance
in which such action is required is a request for costly production of documents; that situation is
expressly governed by subparagraph (b)(2)(B).

Clause (c)(3)(B)(i) authorizes the court to quash, modify, or condition a subpoena to
protect the person subject to or affected by the subpoena from unnecessary or unduly harmful
disclosures of confidential information. It corresponds to Rule 26(c)(7).
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Clause (¢)(3)(B)(ii) provides appropriate protection for the intellectual property (_)f tl!e
non-party witness; it does not apply to the expert retained by a party, whose information is
subject to the provisions of Rule 26(b)(4). A growing problem has been the use of subpoenas to
compel the giving of evidence and information by unretaired experts. Experts are not exempt
from the duty to give evidence, even if they cannot be compelled to prepare themselves to give
effective testimony, e.g., Carrer-Wallace, Inc, v, Qme, 474 F.2d 529 (2d Cir. 1972), bat
compulsion to give evidence may threaten the intellectual property of experts den.led the
opportunity to bargain for the value of their services. See generally Maurer,
Expert Witness: Fairness and Utili der_the Federal Rules of Civil Procedure,

GA.L.REV. 71 (1984); Note, Discov j retai , 1987 DUKE
L.J. 140. Arguably the compulsion to testify can be regarded as a "taking" of intellectual
property. The rule establishes the right of such persons to withhold their expertise, at least
unless the party seeking it makes the kind of showing required for a conditional denial of a
motion to quash as provided in the final sentence of subparagraph (c)(3)(B); that requirement is
the same as that necessary to secure work product under Rule 26(b)(3) and gives assurance of
reasonable compensation. The Rule thus approves the accommodation of competing interests -
exemplified in Unj res v umpia Broadcastin tems Inc., 666 F.2d 364 (9th Cir.

1982). See also Wright v, Jeep Corporation, 547 F. Supp. 871 (E.D. Mich. 1982).

As stated in Kaufman v._Edelstein, 539 F.2d 811, 822 (2d Cir. 1976), the district
court’s discretion in these matters should be informed by "the degree to which the expert is
being calied because of his knowledge of facts relevant to the case rather than in order to give
opinion testimony; the difference between testifying to a previously formed or expressed
opinion and forming a new one; the possibility that, for other reasons, the witness is a unique
expert; the extent to which the calling party is able to show the unlikelihood that any
comparable witness will willingly testify; and the degree to which the witness is able to show
that he has been oppressed by having continually to testify... .”

Clause (c)(3)(B)(iii) protects non-party witnesses who may be burdened to perform the
duty to travel in order to provide testimony at trial. The provision requires the court to
condition a subpoena requiring travel of more than 100 miles on reasonable compensation.

SUBDIVISION (d). This provision is new. Paragraph (d)(1) extends to non-parties the
duty imposed on parties by the last paragraph of Rule 34(b), which was added in 1980.

Paragraph (d)(2) is new and corresponds to the new Rule 26(b)(5). Its purpose is to
provide a party whose discovery is constrained by a claim of privilege or work product
protection with information sufficient to evaluate suck a claim and to resist if it seems
unjustified. The person claiming a privilege or protection cannot decide the limits of that
party’s own entitlement.

A party receiving a discovery request who asserts a privilege or protection but fails to
disclose that claim is at risk of waiving the privilege or protection. A person claiming a
privilege or protection who fails to provide adequate information about the privilege or
protection claim to the party seeking the information is subject to an order to show cause why
the person should not be held in contempt under subdivision (e). Motions for such orders and
responses to motions are subject to the sanctions provisions of Rules 7 and 11.

A person served a subpoena that is too broad may be faced with a burdensome task to
provide full information regarding all that person’s claims to privilege or work product
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protection. Such a person is entitled to protection that may be secured through an objection
made pursuant to paragraph (c)(2).

SUBDIVISION (e). This provision retains most of the language of the former
subdivision (f).

"Adequate cause” for a failure to obey a subpoena remains undefined. In at least some

circumstances, a non-party might be guilty of contempt for refusing to obey a subpoena even
though the subpoena manifestly overreaches the appropriate limits of the subpoena power.

E.g.. Walker v, Citv of Birmingham, 388 U.S. 307 (1967). But, because the command of the

subpoena is not in fact one uttered by a judicial officer, contempt should be very sparingly
applied when the non-party witness has been overborne by a party or attorney. The language
added to subdivision (f) is intended to assure that result where a non-party has been
commanded, on the signature of an attorney, to travel greater distances than can be compelled
pursuant to this rule.

RULE 47. SELECTION OF JURORS

L L I IR

() ALTERNATE-JURORS+—The -eourt-may-direet- that-not-more-than-six
jurors-in-eddition-te-the-regular-jury-be-ecalied-and-impanelled-to sit-as-alternate
jwors.—-A}eemaee-jutorsén-ﬂa&ordeﬂn-whioh-ﬂaey-ar&@aﬂed—shal}-feplaee-jumrs
whe;-prier—to-the-time-the-jury-retires-10-consider-its-verdiet;-become-or-ase
fouad%&beambleerdisqadifwd-&ofeﬁem{heirduﬁwﬁkemfumehaﬂ
be-dmquhe%mmerrmmwwiﬁeaﬁomrﬂmmbe
subjw&{o-ﬂaeﬁame-examimﬁeﬁand-ehmmge&ﬁhﬁ#mk&ﬂwe&m&emﬂnd
shal-have-the-same-functions,—powers;—fecilities;-and-privileges-as-the-regular
jurors—An-alternate-juror-whe-does—net—replace—a—regular-jurer—shall-be
discharged-after-the-jury retires-te-consider-its-verdiet-—Each-side-is-entitled-te-1
peremptery-ehallenge-in-additien-te-those-otherwise-allowed-by-law—if +-er-2
elternate-jurors-are-to-be-impanelled,2-peremptory-challenges-if-3-or-4-alternate
jurors-are—to-be-impanelled;—and-3-peremptory-challenges-if-5-or-6-alternate




15

16

17

18

19

20

21

j»urors-are-eo-.be-impmelled.---’!‘-headdiﬁenal-pefemptery-ehallenges-may-be-usad
agaénst-&n—altema{eium—only;-and-theethef-pefemptery-eha}lenges-allewed—by
law-shall-net-be-used-against an-alternate-juros:

ADVISORY COMMITTEE NOTES

SUBDIVISION (b). The former provision for alternate jurors is stricken and the
institution of the alternate juror abolished.

The former rule reflected the long-standing assumption that a jury would consist of
exactly twelve members. It provided for additional jurors to be used as substitutes for jurors
who are for any reason excused or disqualified from service after the commencement of the
trial. Additional jurors were traditionally designated at the outset of the trial, and excused at
the close of the evidence if they had not been promoted to full service on account of the
elimination of one of the original jurors.

The use of alternate jurors has been a source of dissatisfaction with the jury system
because of the burden it places on alternates who are required to listen to the evidence but
denied the satisfaction of participating in its evaluation.

SUBDIVISION (c). This provision makes it clear that the court may in appropriate
circumstances excuse a juror during the jury deliberations without causing a mistrial. Sickness,
family emergency or juror miscondct that might occasion a mistrial are examples of appropriate
grounds for excusing a juror. It is not grounds for the dismissal of a juror that the juror refuses
to join with fellow jurors in reaching a unanimous verdict.




1 The -parties-may-stipulate- that-the- - ary-shall-consist-of-any--number-less
2 than-twelve-or-that-a-verdict of-a-finding-of-8-stated-majerity-of - the jurors-shall
3 be-taken-as-the-verdiet-or-finding -of-the jury-

4 The _court shall seat a jury of not fewer than & and not more than

6 Jfrom service by the court pursuant to Rule 47(c), Unless the parties otherwise
7 Stipulate, (1) the verdict shall be ungnimous and (2) no verdict shall be taken
g ; iury reduced in size 1o fewer than si !

ADVISORY COMMITTEE NOTE

The former ruie was rendered obsolete by the adoption in many districts of local rules
establishing six as the standard size for a civil jury.

It appears that the minimum size of a jury consistent with the Seventh Amendment is
six. Cf._Ballew v._Georgia, 435 U.S. 223 (1978) (holding that a conviction based on a jury of
less than six is a denial of due process of law). If the parties agree to trial before a smaller
jury, a verdict can be taken, but the parties should not other than in exceptional circumstances
be encouraged to waive the right to a jury of six, not only because of the constitutional stature
of the right, but also because smaller juries are more erratic and less effective in serving to
distribute responsibility for the exercise of judicial power.

Because the institution of the alternate juror has been abolished by the proposed
revision of Rule 47, it will ordinarily be prudent and necessary, in order to provide for sickness
or disability among jurors, to seat more than six jurors. The use of jurors in excess of six
increases the representativeness of the jury and harms no interest of a party. Ray v. Parkside
Surgery Cenger, 13 F. R. Serv. 585 (6th cir. 1989).

If the court takes the precaution of seating a jury larger than six, an illness occurring
during the deliberation period will not result in a mistrial, as it did formerly, because all seated
jurors will participate in the verdict and a sufficient number will remain to render a unanimous
verdict of six or more.
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In exceptional circumstances, as where a jury suffers depletions during trial and
deliberation that are greater than can reasonably be expected, the parties may agree to be bound
by a verdict rendered by fewer than six jurors. The court should not, however, rely upon the
availability of such an agreement, for the use of juries smaller than six is problematic for

reasons fully explained in Ballew v, Georgia, supra.

RULE 50. MOTION-EOR-A-BIRECTED NERDIGE-AND
FOR: JUDGMENT NOTWITHSTANDING-THE-VERDICT AS

ATTER OF LAW IN ACTIQN, E, RY;
ALTERNATIVE MOTION FOR NEW TRIAL; CONDITIONAL
RULINGS

(2) MOTONFOR-DIRECTED-VERDICT+-WHEN-MADES-EFFECT. A-party
whe-meves-for-a-directed-verdict--at-the-close-of - the-evidence -offered -by-an
opporent-may-offer evidence-in-the event-that-the motion-is-not-granted;-without
having-reserved-the-right-so-t0-do-and-10-the -same -extent-as £ -the-metion-had

Aot-beer-made:-A--motion-for-a-directed- verdiet-which-is-net-granted-is-not-a
waiver-of-rial- by--jury -even-though-al--parties-to--the--action-have-moved-for
direeted-verdicts:
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[o the judgment, A-motion-for-a-direeted-verdiet-shall-state-the-speeifie-grounds
therefor—The-order-of--the--court-granting—a-motion--for--a-directed-verdiet -is

effective-without-any-assent-of the-jury.

() RENEWAL OF MOTICN FOR JUDGMENT. ::sER TRIAL: ALTERNATIVE
MoTiON FOR NEW TRIAL OR—JUBCMENT—NOTWITHSTANDING—THE-VERDICT
Whenever a motion for a directed-verdiet judgment as g marter of law made at
the close of all the evidence is denied or for any reason is not granted, the court
is deemed to have submitted the action to the jury subject to a later
determination of the legal questions raised by the motion. Such g motion may
be renewed by service and filing nNot later than 10 days after entry of
judgment;-a-paﬂywho-has-moved-fer-e-diree&dwerdiet-«may-move-to-heve-{he
verdiet—md—my—judgmemuenm{hemn-set-aside-«and-so--heve—judgmeﬂt
entered-in-aecordance-wi‘h-the-party's-motion-—-for-a-direeted -verdicti—er-if-a
mmmm-mw-m»myrmmio-deﬁ-ﬁm—ﬁe&umm
daseha;ged;—may-mmfoaudgmﬁamrdme&m&h—the-pﬂyl&mo&oﬂm
direeted-verdiet. A motion for a new trial ynder Rule 59 may be joined with g
renewal of the this motion for judgment as @ marter of law, or a new trial may
be prayed-for requested in the alternative. If a verdict was returned, the court
may, in disposing of the renewed morion, allow the judgment to stand or may
reopen the judgment and either order a new trial or direct the entry of judgment
as ¢ mayer of law if-the requested-verdiet-had-been-directed. If no verdic, +. as

returned, the court may, in disposing of the renewed motion, direct the entry of
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judgment as g matrer of law if-the-requested-verdiot-had-been-dirested or may
order a new trial.

(C) SAME: CONDITIONAL RULINGS ON GRANT OF MOTION FOR JUDGMENT
AS A MATTER OF LAW.

(1) If the renewed motion for judgment motwithstanding-the--verdiet;
provided--for-in-subdivision(b)-of-this-rule; gs @ marrer of law is granted, the
court shall also rule on the motion for a new trial, if any, by determining
whether it should be granted if the judgment is thereafter vacated or reversed,
and shall specify the grounds for granting or denying the motion for the new
trial. If the motion for a new trial is thus conditionally granted, the order
thereon dJoes not affect the finality of the judgment. In case the motion for a
new trial has been conditionally granted and the judgment is reversed on appeal,
the new trial shall proceed unless the appellate court has otherwise ordered. In
case the motion for a new trial has been conditionally denied, the appellee on
appeal may assert error in that denial; and if the judgment is reversed on
appeal, subsequent proceedings shall be in accordance with the order of the
appellate court.

(2) The party -whese verdiet-has-been-set-aside-en-motion-for-judgment
notwithstending-the-verdiet ggain

rendered may serve a motion for a new trial pursuant to Rule 59 not later than
10 days after entry of the judgment netwithstanding-the-verdiot.

(d) SAME: DENIAL OF MOTION FOR JUDGMENT AS A MATTER OF LAw. If
the motion for judgment rotwithstanding-the—-verdiet as g mater of law is
denied, the party who prevailed on that motion may, as appellee, assert grounds
entitling the party to a new trial in the event the appellate court concludes that
the trial court erred in denying the motion for judgment notwithstanding-the
verdict. If the appellate court reverses the judgment, nothing in this rule
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' 67 precludes it from determining that the appellee is entitled to a new trial, or from
68 directing the trial court to determine whether a new trial shal! be granted.
ADVISORY COMMITTEE NOTES

SUBDIVISION (). The revision of this subdivision aims to facilitate the exercise by the
court of its responsibility to assure the fidelity of its judgment to the controlling law, a
responsibility imposed by the Due Process Clause of the Fifth Amendment. Cf._Galloway v.

y
Unired States, 319 U. S. 372 (1943).

The revision abandons the familiar terminology of direction of verdict for several
reasons. The term is misleading as a description of the relationship between judge and jury. It
is also freighted with anachronisms some of which are the subject of the text of former
subdivision (a) of this rule that is deleted in this revision. Thus, it should not be necessary to
state in the text of this rule that a motion made pursuant to it is not a waiver of the right to jury
trial, and only the antiquities of directed verdict practice suggest that it might have been. The
term "judgment as a matter of law” is an almost equally familiar term and appears in the text of
Rule 56; its use in Rule 50 calls attention to the relationship between the two rules. Finally, the
change enables the rule to refer to preverdict and post-verdict motions with a terminology that
does not conceal the common identity of two motions made at different times in the proceeding.

If a motion is denominated a motion for directed verdict or for judgment
‘ notwithstanding the verdict, the party's error is merely formal. Such a motion should be treated
as a motion for judgment as a matter of law in accordance with this rule.

Paragraph (a)(1) articulates the standard for the granting of a motion for judgment as a
matter of law. It effects no change in the existing standard. That existing standard was not
expressed in the former rule, but was articulated in long-standing case law. See generglly
Cooper, Directi jr Verdicts: r , 35 MINN. L. REV.
903 (1971). The expressed standard makes clear that action taken under the rule is a
performance of the court's duty to assure enforcement of the controlling law and is not an
intrusion on any responsibility for factual determinations conferred on the jury by the Seventh
Amendment or any other provision of federal law. Because this standard is aiso used as a
reference point for entry of summary judgment under 56(a), it serves to link the two related
provisions.

The revision authorizes the court to perform its duty to enter judgment as a matter of
law at any time during the trial, as soon as it is apparent that either party is unable to carry a
burden of proof that is essentizl to that party's case. Thus, the second sentence of paragraph
(a)(1) authorizes the court to consider a motion for judgment as a matter of law as soon as a
party has completed a presentation on a fact essential to that party's case. Such early action is
appropriate when economy and expedition will be served. In no event, however, should be
court enter judgment against a party who has not been apprised of the materiality of the
dispositive fact and been afforded an opportunity to present any available evidence bearing on
that fact. In order further to * cilitate the exercise of the authority previded by this rule, Rule
16 is also revised to encourage he court to schedule an order of trial that proceeds first with a
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presentation on an issue that is likely to be dispositive, if such an issue is identified in the
course of pretrial. Such scheduling can be appropriate where the court is uncertain whether
favorable action should be taken under Rule 56. Thus, the revision affords the court the
alternative of denying a motion for summary judgment while scheduling a separate trial of the
ssue under Rule 42(b) or scheduling the trial to begin with a presentation on that essential fact
which the opposing party seems unlikely to be able to maintain.

Paragraph (a)(2) retains the requirement that a motion for judgment be made prior to
he close of the trial, subject to renewal after a jury verdict has been rendered. The purpose of
his requirement is to assure the responding party an opportunity to cure any deficiency in that
party's proof that may have been overlooked until called to the party's attention by a late
motion for judgment. Cf. Farley Transp, Co. v. Santa Fe Traii Transp, Co., 786 F.2d 1342
9th Cir. 1986) ("If the moving party is then permitted to make a later attack on the evidence
hrough a motion for judgment notwithstanding the verdict or an appeal, the opposing party
nay be prejudiced by having lost the opportunity to present additional evidence before the case
vas submitted to the jury"); Benson v, Allphin, 786 F.2d 268 (7th Cir. 1986) ("the motion for
lirected verdict at the close of all the evidence provides the nonmovant an opportunity to do
vhat he can to remedy the deficiencies in his case ...); McLaughlin v. The Fellows Gear
Shaper Co., 4 F.R.Serv. 3d 607 (3d Cir. 1986) (per Adams, J., dissenting: "This Rule serves
mportant practical purposes in ensuring that neither party is precluded from presenting the
nost persuasive case possible and in preventing unfair surprise after a matter has been
ubmitted to the jury"). At one time, this requirement was held to be of constitutional stature,
eing compelled by the Seventh Amendment. Cf. Slocum v New York Insurance Co., 228 U.S.
64 (1913). But cf. Baltimore & Caroling Line v, Redman, 295 U.S. 654 (1935).

The second sentence of paragraph (a)(2) does impose a requirement that the moving
arty articulate the basis on which a judgment as a matter of law might be rendered. The
rticulation is necessary to achieve the purpose of the requirement that the motion be made
efore the case is submitted to the jury, so that the responding party may seek to correct any
verlooked deficiencies in the proof. The revision thus alters the result in cases in which courts
ave used various techniques to avoid the requirement that a motion for a directed verdict be
nade as a predicate to a motion for judgment notwithstanding the verdict. E.g., Benson v,
llphin, 788 F. 2d. 268 (7th cir. 1986) ("this circuit has allowed something less than a formal
otion for directed verdict to preserve a party's right to move for judgment notwithstanding the
erdict”).  See gemerglly 9 WRIGHT & MILLER, FEDERAL PRACTICE AND
ROCEDURE §2537 (1971 and Supp.). The information required with the motion may be
upplied by explicit reference to materials and argument previously supplied to the court.

This subdivision deals only with the entry of judgment and not with the resolution of -
articular factual issues as a matter of law. The court may, as before, properly refuse to

istruct a jury to decide an issue if a reasonable jury could on the evidence presented decide that
sue in only one way.

SUBDIVISION (b). This provision retains the concept of the former rule that the post-
erdict motion is a renewai of an earlier motion made at the close of the evidence. One purpose
f this concept was to avoid any question arising under the Seventh Amendment. Montgomery
fard & Co. v, Duncan, 311 U.S. 243 (1940). It remains useful as a means of defining the
ppropriate issue posed by the post-verdict motion. A post-trial motion for judgment can be
ranted only on grounds advanced in the pre-verdict motion. r_Bui

merican Motors Corp., 848 F. 2d 614 (3d cir. 1989).
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Often it appears to the court or to the moving party that a motion for judgment as a
matter of law made at the close of the evidence should be reserved for a post-verdict decision.
This is so because a jury verdict for the moving party moots the issue and because a preverdict
ruling gambles that a reversal may result in a new trial that might have been avoided. For these
reasons, the court may often wisely decline to rule on a motion for judgment as a matter of law
made at the close of the evidence, and it is not inappropriate for the moving party to suggest
such a postponement of the ruling until after the verdict has been rendered.

In ruling on such a motion, the court should disregard any jury determination for which
there is no legally sufficient evidentiary basis enabling a reasonable jury to make it. The court
may then decide such issues as a matter of law and enter judgment if all other material issues
have been decided by the jury on the basis of legally sufficient evidence, or by the court as a
matter of law.

The revised rule is intended for use in this manner with Rule 49. Thus, the court may
combine facts established as a matter of law either before trial under Rule 56 or at trial on the
basis of the evidence presented with other facts determined by the jury under instructions
provided under Rule 49 to support a proper judgment under this rule.

This provision also retains the former requirement that a post-trial motion under the
rule must be made within 10 days after entry of a contrary judgment. The renewed motion
must be served and filed as provided by Rule 5. A purpose of this requirement is to meet the
requirements of F. R. App. P. 4(a)(4).

SUBDIVISION (c). Revision of this subdivision conforms the language to the change in
diction set forth in subdivision (a) of this revised rule.

SUBDIVISION (d). Revision of this subdivision conforms the language to that of the
previous subdivisions.

RULE 52. FINDINGS BY THE COURT;
JUDGMENT ON PARTIAL FINDINGS

(a) EFFECT. In all actions tried upon the facts without a jury or with an
advisory jury, the court shall find the facts specially and state separately its
conclusions of law thereon, and judgment shall be entered pursuant tc Ruie 58;
and in granting or refusing interlocutory injunctions the court shall similarly set
forth the findings of fact and conclusions of law which constitute the grounds of
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its action. Requests for findings are not necessary for purposes of review.
Findings of fact, whether based on oral or documentary evidence, shall not be
set aside unless clearly erroneous, and due regard shall be given to the
opportunity of the trial court to judge of the credibility of the witnesses. The
findings of a master, to the extent that the court adopts them, shali be
considered as the findings of the court. It will be sufficient if the findings of
fact and conclusions of law are stated orally and recorded in open court
following the close of the evidence or appear in an opinion or memorandum of

decision filed by the court. Findings of fact and conclusions of law are

unnecessary on decisions of motions under Rule 12 or 56 or any other motion
except as provided in Rule41(b) subdivision (c) of this rule,

(b) AMENDMENT,* * * * *

{2) JUJCMENT ON PARTIAL FINDINGS. If during a trial without a jury a
party hos been fully heard with respect 10 an issue and the court finds against

ADVISORY COMMITTEE NOTE

Subdivision (c) is added. It parallels the revised Rule 50(a), but is applicable to non-

jury trials. It authorizes the court to enter judgment at any time that it can appropriately make a
dispositive finding of fact on the evidence.
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‘ The new subdivision replaces part of Rule 41(b), which formerly authorized a dismissal
at the close of the plaintiff's case if the plaintiff had failed to carry an essential burden of proof.
Accordingly, the reference to Rule 41 formerly made in subdivision (a) of this rule is deleted.

As under the former Rule 41(b), the court retains discretion to enter no judgment prior
to the close of the evidence.

Judgment entered under this rule differs from a summary judgment under Rule 56 in the
nature of the evaluation made by the court. A judgment on partial findings is made after the
court has heard all the evidence bearing on the crucial issue of fact, and the finding is reversible
only if the appellate court finds it to be "clearly erroneous.” A summary judgment, in contrast,
is made on the basis of facts established on account of the absence of contrary evidence or
presumptions; such establishments of fact are rulings on questions of law as provided in Rule
56(a) and are not shielded by the "clear error” standard of review.

RULE 53. MASTERS

1 T
2 (e) Report.

‘ 3 (1) CoNTENTs AND FILING. The master shail prepare a report upon the
4 matters submitted to the master by the order of reference and, if required to
5 make findings of fact and conclusions of law, the master shall set them forth in

6 the report. The master shall file the report with the clerk of the court and serve
7 on ail parties notice of the filing. [in an action to be tried without a jury, unless
8 otherwise directed by the order of reference, the master shall file with i the
9 Ieport a transcript of the proceedings and of the evidence and the original
10 exhibits. ?he-el&k—-shdk»feﬁhﬁm-ﬂmiw-ﬁmﬂe&-ﬂoﬁe&-eﬁ-&e-fdingf
11

12

13




ADVISORY COMMITTEE NOTE

The purpose of the revision is to expedite proceedings before a master. The former
rule required only a filing of the master's report, with the clerk then notifying the parties of the
filing. To receive a copy, a party would then be required to secure it from the clerk. By
transmitting directly to the parties, the master can save some efforts of counsel. Some local
rules have previously required such action by the master.

RULE 63. DISABILITY INABILITY OF A JUDGE T0 PROCEED

—

If by-reason-of-death -sickness-or-other-disability;-e-judge-before-whom

2 an-action-has-beer-tried g trial or hearing has been commenced and the judge is
3 unable to-perform-the-duties-te-be--performed-by-the--eourt-under-these-rules

4 proceed, -efter-a-verdict-is-returned-or-findings-of- fact-and-conclusions-of-law
5 are-filed;-then any other judge regularly-sitting-in-or-assigned-to-the-eourt-in
6 which-the-action-is-tried may perform-those-duties: proceed with it but-if-such
7 other-judge-is-satisfied-that-he-eannot-perform-these-duties-beeause-he-did-not
8 presideat-the-trial-orfor-any-other-reason;-he-may-in-his-diseretion-grant-a-new

10
11
12
13

14
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ADVISORY COMMITTEE NOTE

The revision substantially displaces the former rule. The former rule was limited to the
disability of the judge, and made no provision for disqualification or possible other reasons for
the withdrawal of the judge during proceedings. In making provision for other circumstances,
the revision is not intended to encourage judges to discontinue participation in a trial for any
but compelling reasons. Cf. United States v, Lane, 708 F. 2d 1394, 1395-1397 (9th cir. 1983).
Manifestly, a substitution should not be made for the personal convenience of the court, and the
reasons for a substitution should be stated on the record.

The former rule made no provision for the withdrawal of the judge during the trial, but
was limited to disqualification after trial. Several courts concluded that the text of the former
rule prohibited substitution of a new judge prior to the points described in the rule, thus
requiring a new trial, whether or not a fair disposition was within reach of a substitute judge.

E.g2.. Whalen v. Ford Motor Credit Co., 684 F.2d 272 (4th Cir. 1982, en banc) cert,_denied,
459 U.S. 910 (1982) (jury trial); Arrow-Hary, Inc, v. Philip Carey Co., 552 F.2d 71l (6th Cir.
1977) (non-jury trial). See generally Comment, The Case of the Dead Judge: Fed R.Civ.P, 63;
Whalen v, Ford Motor Credit Co., 67 MINN. L. REV. 827 (1983).

The increasing length of federal trials has made it likely that the number of trials
interrupted by the disability of the judge will increase. An efficient mechanism for completing
these cases without unfairness is needed to prevent unnecessary expense and delay. To avoid
the injustice that may resuit if the substitute judge proceeds despite unfamiliarity with the
action, the new Rule provides, in language similar to Federal Rule of Criminal Procedure 25(a),
that the successor judge must certify familiarity with the record and determine that the case may
be compieted before that judge without prejudice to the parties. This will necessarily require
that there be available a transcript or a videotape of the proceedings prior to substitution. If
there has been a long but incomplete jury trial, the prompt availability of the transcript or
videotape is crucial to the effective use of this rule, for the jury cannot long be held while an
extensive transcript is prepared without prejudice to one or all parties.

The revised text authorizes the substitute judge to make a finding of fact at a bench trial
based on evidence heard by a different judge. This may be appropriate in limited
circumstances. First, if a witness has become unavailable, the testimony recorded at trial can
be considered by the successor judge pursuant to F. R. Ev. 804, being equivalent to a recorded
deposition available for use at trial pursuant to Rule 32. For this purpose, a witness who is no
longer subject to a subpoena to compel testimony at trial is unavailable. Secondly, the
successor judge may determine that particular testimony is not material or is not disputed, and
so need not be reheard. The propriety of proceeding in this manner may be marginally affected
by the availability of a videotape record; a judge who has reviewed a trial on videotape may be
entitled to greater confidence in his or her ability to proceed.

The court would, however, risk error to determine the credibility of a witness not seen

or heard who is available to be recalled. Cf. Anderson v, Ciry of Bessemer City NC, 470 U. S.
564, 575 (1985); Marshall v. Jerrico Inc, 446 U. S. 238, 242 (1980). See also United States v.

Radasz, 447 U.S. 667 (1980).




VIII. PROVISIONAL AND FINAL REMEDIES AND
SPECIAL-PROCEEDINGS

ADVISORY COMMITTEE NOTE

The purpose of the revision is to divide this chapter of the Rules into two. No
substantive change is effected.

IX. SPECIAL PROCEEDINGS

ADVISORY COMMITTEE NOTE

This chapter heading is to be inserted between Rule 71 and Rule 71A.




‘ RULE 71A. CONDEMNATION OF PROPERTY
i o
2 (d) Process. -
3 (1) Nomice; DeLivery. Upon the filing of the complaint the plaintiff
4 shall forthwith deliver to the clerk joint or several notices directed to the |
5 defendants named or designated in the complaint. Additional notices directed to
6 defendants subsequently added shal!l be so delivered. The delivery of the notice
7 and its service have the same effect as the delivery and service of the summons
8 under Rule 4.
9 (2) SaMe; ForM. Each notice shall state the court, the title of the
10 action, the name of the defendant to whom it is directed, that the action is to
11 condemn property, a description of the defendant's property sufficient for its

. 12 identification, the interest to be taken, the authority for the taking, the uses for

13 which the property is to be taken, that the defendant may serve upon the -
14 plaintiff's attorney an answer within 20 days after service of the notice, and that
15 the failure so to serve an answer constitutes a consent to the taking and to the
16 authority of the court to proceed to hear the action and to fix the compensation.
17 The notice shall conclude with the name of the plaintiff's attorney and an
18 address within the district in which action is brought where the attorney may be

. 19 served. The notice need contain a description of no other property than that to
20 be taken from the defendants to whom it is directed. (3) Service of Notice. (i)
21 Personal service. Personal service of the notice (but without copies of the

22 complaint) shall be made in accordance with Rule 4¢e)-end(@) upon a defendant
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who resides within the United States or its territories or insular possessions and

whose residence is known.

w % ok oK

(4) RETURN; AMENDMENT. Proof of service of the notice shall be made
and amendment of the notice or proof of its service allowed in the manner

provided for the return and amendment of the summons under Rule 4(g)-and

).

LR I R

ADVISORY COMMITTEE NOTE

The references to the subdivisions of Rule 4 are deleted in light of the revision of that

RULE 72. MAGISTRATES; PRETRIAL ORDERS

(a) NONDISPOSITIVE MATTERS. A magistrate to whom a pretrial matter
not dispositive of a claim or defense of a party is referred to hear and determine
shail promptly conduct such proceedings as are required and when appropriate
enter into the record a written order setting forth the disposition of the matter.

The district judge to whom the case is assigned shall consider such objections
made-by the-parties;-previded-they-are-served-and-filed-within-10 days-after




n

' 10 entry-of the-order; and shall modify or set aside any portion of the magistrate's

11 order found to be clearly erroneous or contrary to law.

ADVISORY COMMITTEE NOTE

: This amendment is intended to eliminate s discrepancy in measuring the 10 days for
serving and filing objections to a magistrate's activa vnder subdivisions (2) and (b) of this Rule.
The rule as promulgated in 1983 required objections to the magistrate's handling of
nondispositive matters to be served and filed within 1 days of entry of the order, but required
objections to dispositive motions to be made within 10 days of being served with a copy of the
recommended disposition. Subdivision (a) is here amended to conform to subdivision (b) to .
avoid any confusion or technical defaults, particularly in connection with magistrate orders that
rule on both dispositive and nondispositive matters.

The amendment is also intended to assure that objections to magistrate's orders that are
not timely made shall not be considered. Compare Rule 51.

RULE 77. DISTRICT COURTS AND CLERKS

0 )| LI R I

2 (d) NOTICE OF ORDER OR JUDGMENTS. Immediately upon the ertry of an
3 ordcr or judgment the clerk shall serve a notice of the entry by muil in the
4 manner provided for in Rule 5 upon each party who is not in default for failure

5 to appear, and shall make a note in the docket of mailing. Such-meiling—is
6 cufficient-notice-for-all-ourpeses-for which-netice-of the-entry-is-required-by
7 these-rules; but agdny party may in addition serve a notic:: of such entry in the

8 manner provided in Rule 5 for the service of papers. Lack of notice of the
g entry by the clerk does not affect the time to appeal or relieve or authorize the
1¢ court to relieve a party for failure tc appeal within the time allowed, except as

it permitted in Rale 4(a) of the Federal Ru:es of Appellate Procedure.



ADVISORY COMMITTEE NOTE

This revision is a companion to the concurrent amendment to Rule 4 of the Federal
Rules of Appellate Procedure. The purpose of the revisions is to permit district courts to ease
strict sanctions now imposed on appellants whose notices of appeal are filed late because of

their failure to receive notice of entry of a judgment. See, e.g. Zucker v. Commonweglth Land
—Htle Ins, Co., 800 F.2d 1054 (lith Cir. 1986); [ v, Wej
dssociates, 780 F.2d 1043 (D.C. Cir. 1986); In r, rvices. Inc., 769 F.2d 911
Vi

(2d Cir. 1985); Spi n » 763 F.2d 282 (7th ~ir. 1985); Hall v.
! r of ! r » 7712 F.2d 42 (3d Cir. 1985); Wilson
Y.diwood v, Stark, 725 F.2d 255 (Sth Cir. en banc), cert dismissed, 105 S.Ct. i7 (1984); Case

Y._BASF _Wyagndojre, 727 F.2d 1034 (Fed. Cir. 1984), cerr. denied, 105 S.Ct. 386 (1984);
v i » 651 F.2d 226 (4th Cir. 1981); Buckeve Cellulose

RR
Corp, v, Electric Construction Co., 569 F.2d 1036 (8th Cir. 1978).

Failure to receive notice may have increased in frequency with the growth in the
caseload in the clerks' offices. The present strict rule imposes a duty on counsel to maintain
contact with the court while a case is under submission. Such contact is more difficult to
maintain if counsel is outside the district, as is increasingly common, and can be a burden to the
court as well as counsel. '

The effect of the revisions is to place a burden on prevailing parties who desire
certainty that the time for appeal is running. Such parties can take the initiative to assure that

their adversaries receive effective notice. An appropriate procedure for such notice is provided
in Rule §.

The revised rule lightens the responsibility but not the workload of the clerk's offices,
for the duty of that office to give notice of entry of judgment must be maintained.
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APPENDIX OF FGCaMS

FORM 1A. NOTICE OF LAWSUIT AND
REQUEST FOR WAIVER OF SERVICE OF
SUMMONS

0: il in the name of the person to be served a_summons if service is necess

‘ on behalf of [Name of any entity on whose behalf that person may be notified of
the action].

oAty sl -




[name of district court], It has been assigred dotket viv:aber -,
The purpose of this Notice and Rear %15, 2. "< e cost of service on you of @
Summons_in that action. I hereby request . ...~ oL, s * ic enclosed waiver, The cost

[at

. ' voided if I receiv LC R0 0 o before

least 30 days after the date designated below . ‘he < . ;7 _which this Notice and
Request js sent, or 60 days if addressee is not in an;_iudicial distri '
States], [ enclose g stam r v r fr




Al v

action of —-—-—— [ : ; b S

the docker of the United Stares District Court for the

QIS0 _recelved @ CODY O he compla n_the ac

w-have ¢ the lawsuit o the jurisdiction or venue of the court except any
defense based on g defect in the -~ uns or in the service of 1}
Lunderstand that o judge. -+ ey bz entered against me [or the party on whose

10120 vl AITRIaITY n the ume allowed by Ri

Signature of Addresse-

Y




TC BE FRINTED ON REVERSE SIDE OF THE WAIVER FORM PROVIDED BY THE ADMINISTRATIVE
OFFICE OF THE UNITED STATES COURTS , OR SET FORTH AT THE FOOT OF THE WAIVER INSTRUMENT IF

THE FORM IS NOT USED:

THE DUTY TO WAIVE SERVICE OF A SUMMONS




i1}

ADVISORY COMMITTEE NOTE

e

These Forms 1A and 1B reflects the revision of Rule 4. They replace Form 18A.
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Rules C and E of the Supplemental Rules for
Certain Admiralty and Maritime Claims

RULE C. ACTIONS IN REM: SPECIAL PROVISIONS

REPORTER'S NOTE

The American Maritime Association supports this revision.

LR R R

(3) PROCESS.. Upon the filing of the complaint the clerk shall forthwith
issue a warrant for the arrest of the vessel-or-other property that is the subject of
the action. If the property is a vessel or a vessel and tangible property on board
the vessel, md-deli*;ér—it the wairant shall be delivered to the marshal for
service. If other property,tangible or intangible is the subject of the action, the

< 00 O W N e

warrant shall be delivered by the clerk to a person or organizatios authorized to
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enforce it, who may be a marshal, a person or organization contracted with by
the United States, a person specially appointed by the court for that purpose,
or, if the action is brought by the United States,any officer or employee of the
United States. If the property that is the subject of the action consists in whole
or in part of freight, or the proceeds of property sold, or other intangible
property, the clerk shall issue a summons directing any person having control of
the funds to show cause why they should not be paid into court to abide the
judgment.

ok ok E

(5) ANCILLARY PROCESS. In any action in rem in which process has
been served as provided by this rule, if any part of the property that is the
subject of the action has not been brought within the control of the court
because it has been removed or sold, or because it is intangible property in the
hands of a person who has not been served with process, the court may, on
motion, order any person having possession or control of such property or its
proceeds to show cause why it should not be delivered into the custody of the
marshal or other person or organization havir;g a warrant for the arrest of the
properry, or paid into court to abide the judgment; and, after hearing, the court

may enter such judgment as law and justice may require.

ADVISORY COMMITTEE NOTE

These amendments to Admiralty Rule C are designed to conform the rule to
Fed.R.Civ.P. 4, as amended. As with recent amendments to Rule 4, it is intended to
relieve the Marshals Service of the burden of using its limited personnel and facilities
for execution of process in routine circumstances. Doing so may involve a contractual
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arrangement with a person or organization retained by the government to perform these
services, or the use of other government officers and employees, or the special
appointment by the court of persons available to perform suitably.

The seizure of a vessel, with or without cargo, remains a task assigned to the
Marshal. Successful arrest of a vessel frequently requires the enforcement presence of
an armed government official and the cooperation of the United States Coast Guard and
other governmental authorities. If the marshal is called upon to seize the vessel, it is

expected that the same officer will also be responsible for the seizure of any property
on board the vessel at the time of seizure that is to be the object of arrest or attachment.

RULE E. ACTIONS IN REM AND QUASI IN REM: GENERAL
PROVISIONS

REPORTER'S NOTE

The American Maritime Association supports this revision.

1 T
2 (4) EXECUTION OF PROCESS; MARSHAL'S RETURN; CUSTODY OF
PROPERTY; PROCEDURES FOR RELEASE.

(2) IN GENERAL. Upon issuance and delivery of the process, or, in the
5 case of summons with process of attachment and garnishment, when it appears
6 that the defendant cannot be found within the district, the marshal or other
7 _person or organization having a warrant shall forthwith execute the process in
8 accordance with this subdivision (4), making due and prompt return.
9 (b) TanciBLE ProperTY. If tangible property is to be attached or

10 arrested, the marshal or other person or organization having the warrant shall
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11 take it into the marshal's possession for safe custody. If the character or
12 situation of the property is such that the taking of actual possession is
13 impracticable, the marshal or other person executing the process shall exeeite
14 the process-by affixing a copy thereof to the property in a conspicuous place and
15 by leavinge a copy of the complaint and process with the person having
16 possession or the person's agent. In furtherance of the marshal's custody of any
17 vessel the marshal is authorized to make a written request to the collector of
18 customs not to grant clearance to such vessel until notified by the marshal or
19 deputy marshal or by the clerk that the vessel has been released in accordance
20 with these rules.

21 (c) INTANGIBLE PROPERTY. If intangible property is to be attached or
22 arrested the marshal or other person or organization having the warrant shall
23 execute the process by leaving with the garnishee or other obligor a copy of the
24 complaint and process requiring the garnishee or other obligor to answer as
25 provided in Rules B(3)(a) and C(6); or the marshal may accept for payment
26 into the registry of the court the amount owed to the extent of the amount
27 claimed by the plaintiff with interest and costs, in which event the garnishee or
28 other obligor shall not be required to answer unless alias process shall be
29 served.

30 (d) DirecTIONS WiTH RESPECT TO PROPERTY iIN CusTODY. The marshal or
31 other person or organization having the warrant may at any time apply to the -
32 court for directions with respect to property that has been attached or arrested,
33 and shall give notice of such application to any or all of the parties as the court
34 may direct.
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(5) RELEASE OF PROPERTY.

e w

(c) RELEASE BY CONSENT OR STIPULATION; ORDER OF COURT OR CLERK;
CosTs. Any vessel, cargo, or other property in the custody of the marshal or
other person or organization havirig the warrant may be released forthwith upon
the marshal's acceptance and approval of a stipulation, bond, or other security,
signed by the party on whose behalf the property is detained or the party’s
attorney and expressly authorizing such release, if all costs and charges of the
court and its officers shall have first been paid. Otherwise no property in the
custody of the marshal, other \person or organization having the warrant, or
other officer of the court shall be released without an order of the court; but
such order may be entered as of course by the clerk, upon the giving of
approved security as provided by law and these rules, or upon the dismissal or
discontinuance of the action; but the marshal or other person or organization
having the warrant shall not deliver any property so released until the costs and
charges of the officers of the court shall first have been paid.

KB R E2

(9) DiSPOSITION OF PROPERTY; SALES

ke e® ‘

(b) INTERLOCUTORY SALES. If property that has been attached or arrested
is perishable, or liable to deterioration, decay, or injury by being detained in
custody pending the action, or if the expense of keeping the property is

excessive or disproportionate, or if there is unreasonable delay in securing the
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release of property, the court, on application of any party or of the marshal, or
other person or organization having the warrant, may order the property or any
portion thereof to be sold; and the proceeds, or so much thereof as shall be
adequate to satisfy any judgment, may be ordered brought into court to abide
the event of the action; or the court may, upon motion of the defendant or
claimant, order delivery of the property to the defendant or claimant, upon the

giving of security in accordance with these rules.

(c) SaLEs, PRoceeps. All sales of property shall be made by the
marshal or a deputy marshal, or by other person or organization having the
warrant, or by any other proper-efficer person assigned by the court where the
marshal or other person or organization having the warrant is a party in
interest; and the proceeds of sale shall be forthwith paid into the registry of the

court to be disposed of according to law.

ADVISORY COMMITTEE NOTE

These amendments are designed to conform this rule to Fed. R. Civ. P. 4, as amended.
They are intended to relieve the Marshals Service of the burden of using its limited
personnel and facilities for execution of process in routine circumstznces. Doing so
may involve a contractual arrangement with a person or organization retained by the
government to perform these services, or the use of other government officers and

emtpalglyees, or the special appointment by the court of persons available to perform
suitably.
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Judicial Conference of the United States
Washington, D. C. 20544

Dear Judge Weis:

On behalf of the Advisory Committee on Bankruptcy Rules, 1
have the honor to transmit for consideration by the Committee on
Rules of Practice and Procedure of the Judiciali Conference of the
United States, propcsed amendments to the Bankruptcy Rules.

Most of these umendments are made necessary by the
Bankruptcy Judges, United States Trustees, and Family Farnmer
Bankruptcy Act of 1986, Pub. L. No. 99~-554, signed by the President
on October 24, 1986. The 1986 Act has made the United States
Trustee system permanent and nationwide and has expanded the role
of the United States Trustees in bankruptcy cases. The Act also
created a new chapter 12 of the Bankruptcy Code, entitled
"Adjustment of Debts of a Family Farmer with Regular Income," to
provide needed financial relief for family farmers. Most proposed
amendments to the Bankruptcy Rules are intended to accommodate the
provisions of the 1986 Act.

Several amendments are proposed to implement the provisions
of the Retiree Bonefits Bankruptcy Protecticn Act of 1988, Pub. L.
No. 100-334, which made substantive amendments to chapter 11 of the
Bankruptcy Code. In addition, several amendments that. are
unrelated to the 1986 and 1988 Acts are proposed te improve the
rules. -

The preliminary draft of proposed changes t¢ the rules was
circulated to members of the bench and bar in August, 1989. The
highlights of the prelininary draft are listed in the preface to
the preliminary draft, a copy of which is enclosed for your
convenience.

Comments were recaived from 49 respondents after publication
of the preliminary draft. Public hearings to afford interested




Honorable Joseph F. Weis, Jr.
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persons the opportunity to express their views were held in Sgn
Francisco in January, and 4in Washington, D. C. and Dallas in
February, 1990. The Advisory Committee considered the testimony
of each witness and the written comments of each respondent at
meetings immediately following each public hearing, and at three
subsequent meetings in March, April, and May, 1990. As a result
of the testimony and written comments, the Advisory Committee has
made several changes to the preliminary draft. The changes are
explained in the enclosed memorandum dated June 5, 1990.

The Advisory Committee is also recommending revisions to the
Official Forms that will be transmitted in a separate package.

The product of the committee is the result of the combined
effort of many dedicated individuals including, among ~nthers,
judges, practitioners and academicians. All spent countless hours
in travel, study and debate with an eye single to the improvement
of the bankruptcy system. I wish to express my deep gratitude and
admiration for the valuable contributions of everyone involved.
It was a rare privilege to be a part of such an undertaking.

Each member brought special talents and skills which
produced an ideally balanced committee. The senior member of the
committee, Professor Lawrence P. King, of the New York University
School of Law, brought a keen intellect, a historical perspective
of the committee's past work, and an unparalleled knowledge of the
bankruptcy system.

A number of respected and talented practitioners ably
represented the Bar: Joseph Patchan of Baker and Hostetler:
Herbert P. Minkle Jr. of Freid, Frank, Harris, Shriver and
Jacuvbson; Bernard Shapiro of Gendel, Raskoff, Shapiro and Quittner;
Ralph R. Mabey of LeBoeuf, Lamb, Leiby and MacRae; and Harry D.
Dixon of Dixon and Dixon. Each of the practitioners brought
invaluable, scholarly and practical insights to the committee. Two
of these, Joseph Patchan and Ralph Mabey, are former bankruptcy
judges.

Every member of the bench served with distinction. Circuit
Judges Edith Hollan Jones of the Fifth Circuit Court of Appeals and
Edward Leavy of the Ninth Circuit Court of Appeals made significant
and unique contributions. Judge Jones has substantial experience
as both a practitioner and a judge. Her knowledge, combined with
the uncanny common sense approach of Judge leavy, added a dimension
absolutely essential to the success of this undertaking.

District Judge Joseph L. McGlynn, Jr. of the Eastern
District of Pennsylvania, with his many years of distinguished
service, provided practical observations of great consequence.
District Judge Malcolm Howard of the Eastern District of North
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Carolina, a newcomer to the committee, brought with him significant
bankruptcy experience, especially in the area of Chapter 13. He
also provided meaningful direction to the committee.

Three of the nation'’s outstanding bankruptcy judges, Chief
Judge Paul Mannes of the District of Maryland, Judge James Meyers
of the Southern District of California, and Judge James Barta of
the Eastern District of Missouri, served on the committee. As
active bankruptcy judges, they injected an indispensable ingredient
of realism into our work.

Our committee's reporter, Professor Alan N. Resnick of
Hofstra University School of Law, is a person with uncommon
intellect and skills. He objectively addressed every inquiry and
issue with which this committee dealt. His memos before each
meeting permitted the committee to review and evaluate alternative
approaches and propose appropriate changes. Professor Resnick was
the key to the committee's productive effort.

Although not committee members, others also contributed
significantly to the project. We all express gratitude to Chief
Judge Thomas Wiseman of the Middle District of Tennessee, Wwho
previously served the committee for many years. This committee's
work reflects his many contributions. Furthermore, your decision,
Judge Weis, to assign Reece Bader from the Standing Committee to
work with us is evidence of your own foresight and administrative
abilities. Mr. Bader attended almost all of our meetings. His
substantial sacrifice was matched by a most important contribution:
he kept the Standing Committee appraised of our actions. His work
allowed you to give us gentle direction and enabled you to promptly
@ssess our work as we progressed.

In addition, Richard Heltzel, a bankruptcy clerk from the
Eastern District of California, assisted the committee. While not
& formal committee member, he attended every meeting providing
practical insights and urderstandings that improved cur product
substantially.

Since much of our work involved modifying the rules relating
to the U.S. Trustee, Thomas Stanton, former Director of the
Executive Office for U.S. Trustees, and Jochn E. Logan, Acting
Director of the Executive Office for U.S. Trustees, provided
invaluable assistance. We express our gratitude for their
contribution.

Our committee's work was coordinated with the Bankruptcy
Committee which is ably chaired by District Judge Morey L. Sear,
Eastern District of lLouisiana. Judge Sear has been generous with
his time and talents, providing information and useful guidance to
our committee.
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It has been an honor for all of us to serve under your able
leadership. Throughout the project, we felt your total support and
are grateful for your wise counsel. We extend special thanks to
Director L. Ralph Mecham and James E. Macklin, Jr., Deputy Director
and Secretary to our committee. We also appreciate the essential
work performed by Peter McCabe, Assistant Director of the
Administrative Office, who oversaw both this and the forms project.
Further, we commend Ms. Patricia Channon for her valuable
assistance to Mr. McCabe. We recognize that the support of the
entire Administrative Office was essential to the success of this
project.

Respectfully submitted,

LLOYD' D. GEPRGE
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PREFACE TO PRELIMINARY DRAFT OF
PROPOSED AMENDMENTS TO THE BANKRUPTCY RULES
[PUBLISHED AUGUST 1989)

The primary task of the Advisory Committee on Bankruptcy
Rules since January, 1988, has been to propose amendments to the
Bankruptcy Rules necessary to implement the provisions of the
Bankruptcy Judges, United States Trustees, and Family Farmer
Bankruptcy Act of 1986, Pub. L. No. 99-554 (1986 Act). At the
same time, the Advisory Committee considered various suggestions
for smendments to improve the rules that were proposed by the
bench and bar, members of the Advisory Committee, and the
Reporter. A number of these suggestions zre included in the
proposed amendmencs. The Advisory Committee also considered and
proposes several amendments to the rules necessary to implement
the provisions of the Retiree Benefits Bankruptcy Protection Act
of 1988, Pub. L. No. 100-334, which made substantive amendments
to chapter 11 of the Bankruptcy Code.

SIGNIFICANT PROVISIONS OF THE PROPOSED AMENDMENTS

The significant proposed amendments in the or«der in which
they appear in the rules are:

(1) Rule 1002 is amended to require the cler: to transmit
to the United States trustee a copy of the jetition commencing
the case. Because Part X of the rules is abrogated by the
proposed amendments, many rules throughout Parts I-IX are amended
tc include provisions dealing with the United States trustee.

The first such change is in Rule 1002. Other rules similarly
require the transmission of various papers to the United States
trustee on or after filing with the court.

(2) Rule 1007 is amended to delete references to specific
Official Form numbers and to delete the requirement for filing a
Chapter 13 Statement. A debtor in a chapter 13 case will be
required to file schedules and a statement of financial affairs.
The Advisory Committee is in the process of revising the Official
Forms, and it is anticipated that the Chapter 13 Statement will
be abrogated and that the information presently contained in the
Chapter 13 Statement will be included in the revised schedules
and statement of financial affairs. All references to specific
Official Form numbers in other rules are also deleted to
facilitate future revisions and renumbering of the Official
Forms.

(3) Rule 1017 is amended to conform to the 1986 amendment
to § 707(b) of the Code which permits the United States trustee
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to file a motion to dismiss an individual's chapter 7 case for
substantial abuse of that chapter. Two new paragraphs have been
added to Rule 1017(e) to create a time limit for motions to
dismiss under § 707(b).

(4) Rule 1019, governing conversion of a case to chapter 7,
is amended to include conversion of a case from chapter 12, to
reduce the time for filing a schedule of postpetition debts when
the case is converted, and to conform the time for filing .
postpetition claims to the time for filing prepetition claims.

(5) Rule 2003, governing meetings of creditors or equity
security holders, is amended to provide for such meetings in
chapter 12 cases and to conform to the 1986 Act which gives the
United States tr.stee the duty to call and preside at the
meetings.

(6) Rule 2007, governing the appointment of a creditors'
committee organized before the commencement of the case, is
amended to conform to the 1986 Act which provides that the United
States trustee appoints committees in chapter 11 cases. The
amendments to the rule provide a procedure for judicial review of
the appointment of a prepetition committee.

(7) Rule 2007.1 is new and provides a procedure to be used
by the United States trustee in obtaining court approval of the
appointment of a trustee or examiner in a chapter 11 case.

(8) Rule 2011 is amended to provide for the clerk's
certification that a trustee has qualified. A new subdivision is
added to require the clerk to notify the court and the United
States trustee if the person selected as trustee does not timely

qualify.

(9) Rule 2013 is amended to delete limitations on
appointments of trustees, examiners, appraisers and auctioneers
based on disproportionate or excessive fees. This matter is left
for regulation by the United States trustee.

(10) Rule 2014, governing the employment of professional
persons, is amended to include persons employed by a committee of
retired employees as contemplated by § 1114 of the Code. 1In
addition, the rule is amended to require the application for
court approval of employment of professional persons to disclose
connections with the United States trustee or persons enployed in
the United States trustee's office.

(11) Rule 2015 is amended to delete the requirement that,
in every county in which the debtor's real property is located,
the trustee or debtor in possession file a notice or copy of the
petition in the office where a transfer of real property may be
recorded. The rule alsco is amended to conform to the 1986 Act by
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requiring that the trustee or debtor in a chapter 11 case file a
quarterly statement of disbursements and the amount of the fee
paid to the United States trustee pursuant to 28 U.S.C.

§ 1930(a)(6). A new subdivision is added to require that the
debtor in a chapter 12 case perform certain duties to keep
records, make reports and give notice of the case.

(12) Rule 2020 is new and provides that a proceeding to
contest an act or failure to act by the United States trustee 1s
a contested matter governed by Rule 9014.

(13) Rule 3001 is amended to limit the court's role in
connection with transfers of claims.

(14) Rule 3002 is amended to conform to the 1986 Act by
providing a time period for filing a proof of claim in a chapter
12 case consistent with expedited procedures in such cases. For
the same reason, Rules 3004 and 3005 are amended to provide
shorter periods of time for the filing of claims by a debtor,
trustee, or codebtor in chapter 12 cases.

(15) Rule 3017 is amended to give the court the discretion
to direct that disclosure statements shall not be sent to
unimpaired classes.

(16) Rule 3018, governing acceptance or rejection of
chapter 11 plans, is amended to give the court discretion to
permit a creditor or equity security holder to change or withdraw
a vote whether or not the time fixed for voting has expired.

(17) Rule 4001 is amended to provide that procedures
relating to a moticn for relief from the automatic stay also
apply to a requesZ ‘:: prohibit or condition the use, sale, or
lease of property as is necessary to provide adequate protection
pursuant to § 363(e) of the Code. In addition, the rule is
amended to avoid the necessity of further notice to parties when
the court is asked to approve an agreement in settlement of a
motion relating to those matters covered by the rule and the
notice of the original motion was sufficient to afford reasonable
notice of the material provisions of the agreement.

(18) Rule 4007 is amended to apply in chapter 12 cases the
same time period that applies in chapter 7 and chapter 11 cases
for filing a complaint to determine the dischargeability of
certain debts under § 523(c) of the Code. )

(19) Rule 5002, governing restrictions on appointments or
employment of relatives or other persons connected with the
bankruptcy judge, is amended to limit its application to
appointments and employment that require court approval under the
1986 Act. In addition, the rule is expanded to include relatives
or other persons connected with the United States trustee, but
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permits approval of the employment of such an individual as
attorney or other professional unless thg court finds that the
employment would be improper under the circumstances of the case.

(20) Rule 5009 is amended to provide a procedure for
closing chapter 7, chapter 12, and chapter 13 cases.

(21) Rule 6003, governing the disbursement of money of the
estate, is abrogated in view of the United States trustee's role
in supervising trustees.

(22) Rule 7062, governing the stay of proceedings to
enforce a judgment, is amended to provide additional exceptions
to 62(a) F.R.Civ.P., including an order authorizing the )
assumption or assignment of an executory contract or unexpired
lease,

(23) Rule 8002 is amended to avoid the loss of the right to
appeal when a notice of appeal is filed prematurely.

(24) Rule 9027 is amended to require parties to allege
whether a removed proceeding is core or non-core and, if non-
core, whether they consent to the entry of final orders and
judgments by the bankruptcy judge. The rule is also amended to
conform to the 1988 amendments to 28 U.S.C. § 1446 which

- abrogated the requirement for a bond and which substituted the

notice of removal for the application for removal.

(25) Rule 9034 is new and requires that copies of
Pleadings, motions, objections, and other papers relating to
certain matters be transmitted to the United States trustee.

(26) Rule 9035 is new and provides that in cases in
Judicial districts in Alabama and North Carolina in which a
United States trustee is not authorized to act, the rules apply
only to the extent that they are not inconsistent with the
provisions of the Code and Title 28 that are effective in such
cases. This rule is necessary because the 1986 Act provides that
the United States trustee system is not effective in & district
in Alabama or North Carolina until the district elects to be
included or October 1, 1992, whichever occurs first.

(27) Part X, governing United States trustees, is
abrogated. Part X was designed to apply only in the United
States trustee pilot districts designated under chapter 15 of the
Code. Because chapter 15 was repealed and the pilot program was
replaced by a permanent nationwide United States trustee system,
the provisions of Part X, modified to conform to the 1986 Act,
are integrated into Parts I through IX.




PROPOSED AMENDMENTS TO THE FEDERAL RULES OF
CIVIL PROCEDURE

The Advisory Committee on Civil Rules has proposed
amendments to the Federal Rules of Civil Procedure, including
amendments to Rule 4, Service of Process. Certain subdivisions
of Rule 4 are made applicable in cases under the Bankruptcy Code
by Bankruptcy Rules 1010, 7004 and 9014. Several other proposeq
amendments to the Federal Rules of Civil Procedure would apply in
Bankruptcy Code cases pursuant to Parts VII and IX of the
Bankruptcy Rules. The proposed amendments to the Federal Rules
of Civil Procedure will be published for comments by the Bench
and Bar simultaneously with other proposed amendments to the
Bankruptcy Rules.

ADVISORY COMMITTEE ON
BANKRUPTCY RULES

Judge Lloyd D. George, Chairman

Judge Edith Hollan Jones Harry D. Dixon, Esg.

Judge Edward Leavy Prof. Lawrence P. King
Judge Joseph L. McGlynn, Jr. Ralph R. Mabey, Esq.

Judge Thomas A. Wiseman Herbert P. Minkel, Jr., Esg.
Judge James J. Barta Joseph Patchan, Esg.

Judge Paul Mannes Bernard Shapiro, Esgq.

Prof. Alan N. Resnick, Reporter
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TO: Hon. Joseph F. Weis, Jr., Chairman

Standing Committee on Rules of Practice and Procedure

FROM: Hon. Lloyd D. George, Chairman
Advisory Committee on Bankruptcy Rules

SUBJECT: Explanation of Changes Made Subsequent to the Original
Publication of the August 1989 Preliminary Draft of
Proposed Bankruptcy Rules

The Advisory Committee on Bankruptcy Rules considered the
testimony of each witness at the public hearings held in san
Francisco, California on January 18, 1990; in Washington, D.C. on

‘ February 1, 1990; and in Dallas, Texas on February 15, 1990, as
well as all communications received from interested 1ndiv1duals
and groups who respended to the Committee's request for comment.
Correction of typographical errors, changes in punctuation, and
changes in language for clarification and to make similar rules
consistent have been made.

The significant changes made by the Advisory Committee
subsequent to the original publication of the preliminary draft
of proposed amendments to the rules in August, 1989 are:

PART 1
COMMENCEMENT OF CASE; PROCEEDINGS
RELATING TO PETITION AND
ORDER FOR RELIEF

Rule 1002. Commencement of Case.

A paragraph has been added to the Committee Note to refer
to Rule 5005(b) (3) which relieves the clerk of the bankruptcy
court of the duty to transmit papers, including a copy of the
petition, to the United States trustee if the United States
trustee requests that such papers not be transmitted.



Rule 1007. Lists, Schedules and Statements; Time Limits.

Subdivision (g). Partnership and Partners. This
subdivision provides that the court may order any general partner
of the debtor partnership to file a statement of personal assets
and liabilities "with the court." The words "with the court"
have been deleted as unnecessary in view of Rules 5005(a) apd
9001(3) which make it clear that the word "file" means to fllg
with the clerk. The deletion of these words are consistent with
the changes made in other rules. The Committee Note reflects

this change.

Rule 1010. Service of Involuntary Petition and Summons:;
Petition Commencing Ancillary Case.

A paragraph has been added to the Committee Note to indicate
that, pursuant to new subdivision (g) of Rule 7004, references
to F.R.Civ.P. 4(g) and (h) in Bankruptcy Rule 1010 means the
version of F.R.Civ.P. Rule 4(g) and (h) in effect on January 1,
1990, notwithstanding any subsequent amendments to the Civil
Rules. See the discussion of changes that have been made to Rule
7004.

Rule 1017. Dismissal or Conversion of Case; Suspension.

References to dismissal of a "petition" have been changed to
dismissal of a "case" throughout Rule 1017 to conform the
language to that used in the dismissal sections of the Bankruptcy
Code. A paragraph has been added to the Committee Note to
explain the change.

Subdivision (e). Dismissal of Individual Debtor's Chapter 7
Case for Substantial Abuse. The 60-day time period for the
United States trustee to file a motion to dismiss for substantial
abuse of chapter 7, or for service of the notice of hearing when
the issue is raised on the court's own initiative, has been
changed sco that it commences on the first date set for the
meeting of creditors instead of the date on which the debtor
first appears for examination at the meeting of creditors. This
change conforms to the period for filing a complaint objecting to
discharge under Rule 4004.

Rule 1019. Corvexsion of Chapter 11 Reorganization Case, Chapter
12 Family Farmer®sz Debt Adjustment Case, or Chapter 13
Individual's Debt Adjustment Case to Chapter 7 Liquidation Case

Paragraph (5) has been changed to clarify that the debtor in
possession or trustee in a superseded case has the duty to
transmit to the United States trustee the final report and
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account that is filed with the court, but the clerk has the quty
to transmit to the United State trustee the schedule of unpaid
debts incurred after the commencement of the superseded case.

Paragraph (6) has been changed to eliminate the need for a
court order fixing the time for filing postpetition claims that
arose during the superseded case. The time for filing such
claims is provided in the paragraph. It is anticipated that the
clerk will give notice of the time limitation on filing such
claims together with the notice of the meeting of creditors.
This paragraph has been changed further to avoid the need to fix
a time for filing claims arising from the rejecticn of an
executory contract if there are no assets available for
distribution upon conversion. If assets become available for
distribution at a later time, the court may fix a time for filing
such claims. These changes are reflected in the Committee Note.

PART II
OFFICERS AND ADMINISTRATION; NOTICES; MEETINGS;
EXAMINATIONS; ELECTIONS; ATTORNEYS AND ACCOUNTANTS

Rule 2002. Notices to Creditors, Equity Security Holders, United
States, and United States Trustee.

Subdivision (k). Notices to United States Trustee. A new
sentence has been added to the subdivision to provide that
neither the clerk nor any other person shall be required to
transmit to the United States trustee any notice, schedule,
report, application or other document in a case under the
Securities Investor Protection Act, 15 U.S.C. § 78aaa et seq.
This provision is added because cases under SIPA are conducted in
the bankruptecy court but are not title 11 cases.

Rule 2003. Meeting of Creditors or Equity Security Holders.

Subdivision (a). Date and Place. The last sentence of the
subdivision has been changed so that the provision enlarging the
time for holding the meeting of creditors when the place
designated for the meeting is not regularly staffed by the
United States trustee or an assistant is applicable in chapter 12
family farmer's debt adjustment cases.

Subdivision (c). Record of Meeting. The sentence added in
the original publication of the preliminary draft that requires
the docketing of the first appearance of the debtor for
examination at the meeting of creditors has been deleted because
it is unnecessary in view of the changes that have been made to
Rule 1017 (e) (supra, page 2) and because the administrative
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burden of the docketing requirement would outweigh &any benefit.

In addition, the period during which the United States
trustee is reguired to preserve and make available for publ}c
access the record of any examination at the meeting of creditors
has been changed from one year after the closing of tpe case to
two years after the conclusion of the meeting of creditors. The
two-year period is adequate, and measuring the peried from the
conclusion of the meeting is easier for the United States trustee

to administer.

Subdivision (g). Final Meeting. The original publication
of the preliminary draft provided that the clerk shall mail to
creditors a summary of the trustee's final account if the United
States trustee calls a final meeting and the net proceeds
realized exceeds $250. The amount has been changed from $250 to
$1,500 to conform to the proposed amendment to Rule 2002(f).

The Committee Note has been changed to be consistent with
these changes.

Rule 2007. Review of Appointment of Creditors' Committee
Organized Before Commencement of the Case.

The Committee Note has been changed to clarify that a
finding that a prepetition committee has not been fairly chosen
does not prohibit the appointment of some or all of its members
to the creditors' committee. It also has been changed to
clarify that, although this rule deals with prepetition
committees only, judicial review regarding the appointment of
other committees is available under Rule 2020.

Rule 2007.1. Appointment of Trustee or Examiner in a Chapter 11
Reorganization Case.

Subdivision (b). Approval of Appointment. The original
publication of the preliminary draft required that a United
States trustee's application for approval of the appointment of a
trustee or examiner in a chapter 11 case include "specific facts
showing that the appointment was made after consultation with
parties in interest." This provision has been changed to require
that the application include the "names of the parties in
interest with whem the United States trustee consulted regarding
the appointment."

Rule 2009. Trustees for Estates When Joint Administration
Ordered.

Subdivision (f). Separate Accounts. This subdivision has
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been redesignated as subdivision (e) because existing subdivision
(e) is being abrogated. The Committee Note reflects the change.

Rule 2010. Qualification by Trustee; Prcceeding on Bond.

The Committee Note has been changed to indicate that
subdivision (c) has been redesignated as subdivision (b) because
of the abrogation of current subdivision (b).

Rule 2012. Substitution of Trustee or Successor Trustee;
Accounting.

Subdivision (b). Successor Trustee. The original .
publication of the preliminary draft deleted paragraph (1). This
paragraph has been restored to clarify that a successor trustee
is automatically substituted for the former trustee in any
pending action, proceeding, or matter without the need for a
court order. The Committee Note has been changed so that it is
consistent with the restoration of paragraph (1).

Rule 2015. Duty to Keep Records, Make Reports, and Give Notice of
Case.

Subdivision (a). Trustee or Debtor in Possession. The new
language added in the original publication of the preliminary
draft has been changed to delete the words "with the court" after
"file." These words are unnecessary in view of Rules 5005(a) and
9001(3) and have been deleted to be consistent with other rules.

Rule 2016. Compensation for Services Rendered and Reimbursement
of Expenses.

Subdivision (b). Disclosure of Compensation Paid eor
Promised to Attorney for Debtor. The new language added in the
original publication of the preliminary draft has been changed to
delete the words "with the court" after "A supplemental statement
shall be filed." These words are unnecessary in view of Rules
5005(a) and 9001(3) and have been deleted to be consistent with
other rules.

PART IIX
CLAIMS AND DISTRIBUTION TO CREDITORS AND EQUITY
INTEREST HOLDERS; PLANS




Rule 3001. Proof of Claim.

Subdivision (e). Transferred Claim. The phrase "publicly
traded bond or debenture" in paragraphs (2), (3), and (4) has
been expanded to include publicly traded notes. Transfers of
these publicly traded instruments are excluded from the
procedural requirements of subdivision (e).

Rule 3002. Filing Proof of Claim or Interest.

Subdivision (¢c). Time for Filing. The original publication
of the preliminary draft provided that in chapter 12 cases proofs
ef claim shall be filed within five days after the first date set
for the meeting of creditors. The time limi* for filing proofs
of claim in chapter 12 cases has been changed to 90 days after
the first date set for the meeting of creditors to conform to the
time for riling proofs of claim in chapter 7 and chapter 13
cases. The Committee Note has been amended to reflect this
change.

Rule 3003. Filing Proof of Claim or Equity Security Interest in
Chapter 9 Municipality or Chapter 11 Reorganization Cases.

Subdivision (c). Filing Proof of Claim. Paragraph {(3) has
been changed to permit the late filing of claims by infants or
incompetent persons in chapter 11 cases under the same
circumstances that permit late filings in casee under chapter 7,
12, or 13. The paragraph has been changed further to apply in
chapter 11 cases the same time limits applicable in chapters 7,
12, and 13 regarding claims arising from postpetition judgments
against the claimant for the recovery of money or property or the
avoidance of a lien. It also has been change to clarify that a
claim arising from the rejection of an executory contract or
urexpired lease may be filed within such time as the court may
direct in a chapter 11 case. The Committee Note has been
expanded to explain these changes.

Rule 3004. Filing of Claims by Debtor or Trustee

The amendments included in the original publication of the
pPreliminary draft and the Committee Note have been deleted. The
original pullished amendments provided a time limit for the
debtor or trustee to file a proof of claim on behalf of a
creditor in a chapter 12 case that is different than the time
limit applicable in chapter 7, 11, or 13 cases. The current rule
has been restored so that the same time limits apply in all
cases.




Rule 3005. Filing of Claim, Acceptance, or Rejection by
Guarantor, Surety, Indorser, or Other Codebtor.

Subdivision (a). Filing of Claim. The amendments to
subdivision (a) included in the original publication of the
preliminary draft have been deleted so that the time in which a
codebtor may file a claim on behalf of a creditor shall be the
same in chapter 7, 11, 12, and 13 cases. The amendments in the
original publication provided a time period applicable in chapter
12 cases that was shorter than the time periods applicable in
other cases. The first paragraph of the Committee Note has been
deleted to reflect this change.

Rule 30l16. Filing of Plan and Disclosure Statement in Chapter 9
Municipality and Chapter 11 Reorganization Cases.

The Committee Note has been changed to clarify that the
proposed amendments to subdivision (a) enlarge the time for
filing competing plans. A party in interest may not file a plan
without leave of court only if an order spproving a disclosure
statement relating to another p.san has been entered and a
decision on confirmation of the plan has not been entered.

Rule 3017. Court Consideration of Discldésure 3tatement in
Chapter 9 Municipality and Chapter 11 Reorganization Cases.

Subdivision (d). Transmission and Notice to United States
Trustee, Creditors and Equity Security Holders. Thig subdivision
has been changed te clarify that, in the event the court orders
that any unimpaired class not receive the disclosure statement
and plan, such unimpaired class shall nonetheless receive notice
of the time fixed for filing objections to and the hearing on
confirmation of the chapter 11 plan. Also, the subdivision has
been changed to reguire that such creditors receive notice of the
name and address of the person from whom they may reguest copies
cf the disclosure statement and plan at the expense of the plan
proponent.

The Committee Note has been changed to clarify that the
court does not have the discretion under subdivision (d) to
dispense with mailing the plan and disclosure statement to
governmental units holding tax claims entitled to priority.

Subdivision (e) was added to require the court to consider
the procedures for tranemitting the plan, disclosure statement,
ballot and other materials required to be distributed under
subdivision (d) to beneficial holders of stock, bonds,
debentures, notes, and other securities, to determine the
adequacy of such procedures, and to enter such orders as the
court deems appropriate. A new paragraph has been added to the
Committee Note to explain the new subdivision (e).
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PART IV
THE DEBTOR: DUTIES AND BENEFITS

Rule 4003. Exemptions.

Subdivision (b). Objections to Claim of Exemptions. This
subdivision has been expanded to provide a 30~day period for
objecting to exemptions claimed on a supplemental schedule filed
after the original schedule of exemptions. A Committee Note has
been added to explain this change.

Rule 4004. cGrant or Denial of Discharge.

Subdivision (c¢). Grant of Discharge. This subdivision has
been changed to prevent entry of an order of discharge in a
chapter 7 case until the time for filing z motion to dismiss the
Case for substantial abuse under Rule 1017 (e) has expired or
while such a motion is pending. The Committee Note explains that
the purpose of this change is to prevent a timely notion to
dismiss the case for substantial abuse from becoming moot because
a discharge order has been entered.

PART V
COURTS AND CLERKS

Rule 5005. Piling and Transmittal of Papers.

Subdivision (b). Transmittal to the United States Trustee.
Paragraph (3) was added to provide that, notwithstanding any
rule that requires the clerk teo transmit a paper tc the United
States trustee, the clerk shall not be reguired to transmit the
paper to the United States trustee if the United States trustee
requests in writing that the paper not be transmitted. The
Committee Note has been changed to reflect the new paragraph.

Rule 5008. Funds of the Estate.

This rule has been abrogated entirely. The Committee Ne@
originally published has been deleted and replaced with a2 new
Committee Note that explains that the rule has been abrogated to
be consistent with § 345(b) of the Bankruptcy Code and the role
ef the United States trustee in approving bonds and supervising
trustees.




Rule 5009. Closing Cases.

The original publication of the preliminary draft contained
amendments to Rule 5009 that would reguire a motion to close a
case under chapter 7, 11, 12, or 13, that would provide for
certification by the United States trustee that an estate has
been fully administered, and that would provide for payment of
the trustee's statutory fee prior to the closing of the case
under certain situatinons. These proposed amendments have been
deleted and Rule 5009 has been changed to provide that the case
trustee may certify that the estate has been fully administered
and, unless there is a timely objection filed, the certification
shall create a presumption that enables the court to close the
case without the need to review the final report and account.
The Committee Note reflects these changes.

Rule 5010. Reopening Cases.

In most reopened cases a trustee is not needed because
there are no assets to be administered. However, under the
existing rule a trustee must be appointed in a reopened case
unless the court orders otherwise. In the interest of judicial
economy, Rule 5010 has been changed so that the need for a motion
regarding the appointment of : trustee in a reopened case will be
avoided unless the United States trustee or a party in interest
seeks such appointment. I1f no motion for the appointment is
filed, a trustee will not be appointed. The Committee Note has
been changed to explain this change.

PART VI
COLLECTION AND
LIQUIDATION OF THE ESTATE

Rule 6004. Use, Sale, or lease of Property.

Subdivision (f). Conduct of Sale Not in the Ordinary Course
of Business. This subdivision was changed to clarify that the
auctioneer has the duty of transmitting to the United States
trustee the statement regarding the sale of property or, if the
property was not sold by an auctioneer, the trustee, debtor in
possession, or chapter 13 debtor has this duty.




PART VII
ADVERSARY PROCEEDINGS

Rule 7004. Process:; Service of Summons, Complaint

Rule 7004 incorporates by reference some, but not all, of
the existing subdivisions of Rule 4 F.R.Civ.P. It is expected
that Rule 4 will be substantially amended and restructured, that
the effective date of such amendments may be after the effective
date of the amendments to the Bankruptcy Rules, and that Rule
7004 will have to be amended soon after the amendments to Rule 4
F.R.Civ.P. have been finally determined.

However, until the amendments to Rule 4 F.R.Civ.P. are
finally approved and the Advisory Committee has an opportunity to
consider the impact of such changes on Rule 7004, a new
subdivision (g) has been added to Rule 7004 to provide that the
subdivisions of Rule 4 F.R.Civ.P. made applicable by the
Bankruptcy Rules shall be the subdivisions of 4 F.R.Civ.P. in
effect on January 1, 1990. By adding this provision, any
amendment to Rule 4 F.R.Civ.P. will not affect service in
bankruptcy cases until further amendment to the Bankruptcy Rules.
It is anticipated that the Advisory Committee will review and
propose further amendments to Rule 7004, including abrogation of
the new subdivision (g), soon after the adoption of the
anticipated amendments to Rule 4 F.R.Civ.P.

The Committee Note has been changed to explain this change
and to include the text of the applicable portions of 4
F.R.Civ.P. in effect on January 1, 1990.

Rule 7062. Stay of Proceedings to Enforce a Judgment.
The words "in contested matters" have been deleted from the

end of the rule as unnecessary and because they may cause
confusion since Part VII applies to adversary proceedings.

PART VIII
APPEALS TO DISTRICT COURT OR
BANKRUPTCY APPELLATE PANEL

Rule 8004. Service of the Notice of Appesl.

Rule 8004 has been changed to make it clear that failure to
transmit a copy of the notice of appeal to the United States
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"trustee does not affect the validity of the appeal.

PART IX
GENERAL PROVISIONS

Rule 9003. Prohibition of Ex Parte Contacts.

Subdivision (a). General Prohibition. This subdivision has
been changed to extend to examiners the prohibition on ex parte
meetings and communications with the court. The Committee Note
explains the change.

Rule 9006. Time.

Subdivision (b). Enlargement. Paragraph (3) has been
changed to limit the enlargement of time regarding motions to
dismiss a case for substantial abuse of chapter 7 in accordance
with Rule 1017(e).

Rule 3009. Forms

The Committee Note has been changed to refer to the
proposed amendment to Rule 9029 which clar.fies that local court
rules may not prohibit or limit the use of the Official Forms.

Rule 9029. local Yankruptcy Rules

This rule has been changed to clarify that local court rules
may not prchibit »r limit the use of the Official Forms. a
Committee Note has been added to make it clear that the Official
Forms must be accepted in every bankruptcy court.

Rule 9032. Effect of Amendment of Federal Rules of Civil
Procedure.

This rule has been changed to provide flexibility so that
the Bankruptcy Rules may provide that subsequent amendments to a
specific Federal Rule of Civiil Procedure made applicable by the
Bankruptcy Rules shall not be effective with regard to Bankruptcy
Code cases or proceedings. For example, in view of the
anticipated arendments to, and restructuring of, Rule 4
F.R.Civ.P., Rule 7004(g) will prevent such changes from affecting
Bankruptcy Code cases until the Advigory Committee on Bankruptcy
Rules haz an opportunity to consider such amendments and to make
appropriate recommendations for incorporating such amendments
inte the Bankruptcy Rules.
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’
TO: Hon. Joseph F. Weis, Jr., Chairman

Standing Committee on Rules of Practice and Procedure

FROM: Hon. Lloyd D. George, Chairman
Advisory Committee on Bankruptcy Rules

SUBJECT: Report of the Comments Received Subsequent to the
Publication of the Preliminary Draft of Proposed
Amendments to the Bankruptcy Rules

A preliminary draft of the proposed changes to the
Bankruptcy Rules was circulated to members of the bench and bar
in August 1989. Public hearings were held on January 18, 1990,
‘ in San Francisco, California, on February 1, 1990, in Washington,
D.C., and on February 15, 1990, in Dallas, Texas.

A list of the names and addresses of the respondents who
submitted letters and/or who testified at a public hearing is
attached. Following the list is a rule-by-rule summary of the
comments received and the Advisory Committee action with regard
to each comment.

Many comments received were unrelated to proposed
amendments, but are worthy of future consideration by the
Advisory Committee. For example, several commentators suggested
changes to modify time periods for the purpose of expediting
chapter 13 cases. These suggested changes should be studjed by
the Advisory Committee and, if adopted, would necessitate further
publication for comment by the bench and bar. Therefore, the
Advisory Committee decided to reject and revisit many of the
suggestions received. The Advisory Committee intends to begin
revisiting these matters in the Fall of 199%90.



