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Rules of Practice
and Procedure

September 19782

REPORT OF THE STANDING COMMITTEE ON
RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES, CHAIRMAN, AND
MEMBERS OF THE JUDICIAL CONFERENCE OF THE UNITED STATES:
The Standing Committee on Rules of Practice and
Procedure met in Washington, D. C. on July 17 and 18, 1978.
All members of the Committee were present except the Attorney
General, Griffin B. Bell. Mr. Joseph F. Spaniol, Jr.,

Secretary to the Standing Committee also attended the meeting.

Appellate Rules

The Advisory Committee on the Federal Rules of Appellate
Procedure submitted to the Standing Committee proposed amend-
ments to Rules 1, 3, 4, 5, 6, 7, 10, 11, 12, 13, 24, 27, 28, 34,
35, 39, and 40, Federal Rules of Appellate Procedure, together
with accompanying Advisory Committee notes, and a recommenda-
tion that the proposed amendments be approved by the Standing
Committee and submitted to the Conference for its approval
and transmission to the Supreme Ccurt. Judge Aldrich, Chairman
of the Appellate Rules Committee at the time these proposed
amendments were considered, and Professor Jo Desha Lucas, 1ts
reporter, attended the meeting and explained the purpose ard
intent of the propcsed amendments. Judge Aldrich stated that
the proposed rules had been previcuslyv circulated to bench and
bar for comment and that the Advisory Committee had fully

considered the comments received.
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The Standing Committee carefully reviewed each of the
proposed amendments submitted by the Advisory Committee and .
made only technical and clarifying changes thereto. The
proposed amendments to the Federal Rules of Appellate
Procedure, together with the notes thereto, set out in

Appendix A to this report, have been unanimously approved

by the Standing Committee. We recommend that they be trans-

mitted to the Supreme Court for consideration and adoption.

Criminal Rules

The Advisory Committee on the Federal F .!'es of Criminal
Procedure submitted to the Committee proposed amendments to
Rules 6, 7, 9, 11, 17, 18, 32, 35, 40, 41, and 44 of the
Federal Rules of Criminal Procedure and proposed new Rules
26.2 and 32.1; Rule 410 of the Federal Rules of Evidence;

Rule 10 of the Rules Governing Section 2254 Cases; and Rules

10 and 11 of the Rules Governing Section 2255 Proceedings for
the United States District Courts. Professor Wayne LaFave,
Reporter to the Criminal Rules Advisory Committee, and
Professor Frank Remington, the member of the Standing Committee
who acts as our liaison with the Criminal Rules Committee,
explained the nature and effect of these proposed amendments.

All of our proposed amendments had been aabmitted to
the bench and bar for comment under date of February 28, 1978
with the request éhat comments be received no later than May 30,
1978. Approximately 6,000 copies of the proposed amendments

were distributed early in March to presidents of bar associations,
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deans of law schools, defender organizations, other professional
societies, law teachers, federal judges, and other members of
the bar. The »nroposed amendments also appeared in the advance

sheets of the Supreme Court Reporter, the Federal Reporter, and

the Federal Supplement dated April 24, 13978; and Federal Rules

Decisions, Vol. 77, pg. 507, (1978) and thus became availabla to
members of the bar generally.

Although the time allowed for comment or the proposed
amendments was 90 days or less, the reporter tc the Advisory
Committee indicated that the responses thereto were equal in
both quantity and guality to the responses commenting on
previous proposed amendments to the Federal Rules of Criminal
®rocedure when a-longer period for comment was allowed.

At its meeting on July 6 and 7, 1978, the Advisory
Committee was of the view that all conceivable points of view
that could be expressed on these proposed amendments were
contained in the comments received. Since the proposed
amendments were, for the most part, in the nature of corrective
amendments to bring the rules into conformity with other changes
in law and recent court decisions, the Advisory Committee felt
that it was on sound gfound in recommending approval of the
proposed amendments at this time.

The Standing Committee carefully reviewed each of the
proposed amendments and made several changes. After full
consideration, the Standing Committee recommends that the

proposed amendments, set out in Appendix B, together with the




Committee notes appended thereto, be approved by the Judicial
Conference and transmitted to the Supreme Court with a recom-

mendation that they be adopted.

Civil Rules

The Advisory Committee on the Federal Rules of Civil
Procedure also met in Washington on July 6 to review proposed
amendments to various rules of civil procedure which had been
submitted to bench and bar for comment on March 31, 1978, with
the request that comments be received by July 1, 1978. The‘
Attorney General of the United States and several organizations
requested that the time for submitting comments be extended to
permit fuller consideration of the proposed changes. Because
of the controversial nature of some of the proposed amendments
and the short period of time originally allowed for comment,
the Advisory Committee on Civil Rules concluded that the date
for submitting comments should be extended to November 30, 1978.
The Advisory Committee also decided that it should schedule
hearings on the proposed changes, one to be held in Washington,
D.C. on October 16, 1978, and one in Los Angeles, California,
on October 26, 1978. An announcement to this effect has been
circulated to bench and bar.

The Advisory Committee plans to meet again early in
December to review all comments and suggestions received and
to complete its work on the proposed amendments in time for

presentation to the Standing Committee in Januarv and to the

March 1979 session of the Conference.




Participation of Bench and Bar in the
Rule-making Process

From time to time the Standing Committee has received
criticism of the rule-making process because of the length
of time required to effect changes. To meet this criticism,
the proposed amendments to the Rules of Civil and Criminal
Procedure were this year put in circulation for only about
90 days in an effort to speed up the process. As a result,
the Committee has now received complaints that the time allowed
for comment was too short. Several organizations and individuals
requested that the time be extended. As noted above, an exten-
sion has been granted to give additional time for comment on
the proposed amendments to the civil rules. With respect to
the Criminal Rules, however, the Advisory Committee and the
Standing Committee agreed that the comments received adequately
represented the views of the bench and bar so that those rules
might properly go forward.

The Standing Committee considered at some length the
need to speed up the rule-making process on the one hand, and
on the other, to permit adequate time for the formulation and
submission of comment on proposed changes. The Committee
believes that it is not possible to adopt a firrn schedule
applicable to all situations, but that there must be scme
flexibility based upon the type of amendments being proposed,
their urgency, and the practical needs of the Supreme Court,

as well as this Conference, for adeguate time in which to



review proposed amendments. The scheduling problem is made

more difficult because certain organizations, such as the

American Bar Association, meet only once or twice each year.

The Standing Committee recognizes

that all points of

view must be taken into consideration if rules of procedure

are to be fairly formulated and are to

receive wide-spread

approval. We are suggesting to the Advisory Committees that

they conduct public hearings on all important proposed amend-

ments to the rules and give further consideration to the

appropriate period of time to be allowed for comment.
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RULES OF CRIMINAL PROCEDURE

Rule 6. The Grand Jury
* %k %
(e) SEEREEY OF PROEEEBINGS5 RECORDING AND

DISCLOSURE OF PROCEEDINGS.

(1) Recording of Proceedings. All proceed-

ings, except when the grand jury is deliberating

or voting, shall be recorded stenographically or

by an electronic recording device. An unintenticnal

failure of any recording to reproduce all or any

portion of a proceeding shall not affect the valid-

ity of the prosecution. The recording or reporter's

notes or any transcript prepared therefrom shall

remain in the custody or control of the attorney

for the government unless otherwise ordered by the

court in a particular case.

New matter is underscored; matter to be omitted is

.lined through.
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RULES OF CRIMINAL PRCCEDURE

(£2) General Rule of Secrecy. A grand

juror, an interpreter, a stenographer, an
operator of a recording device, a typist
who transcribes recorded testimony, an
attorney for the government, or any person
to whom disclosure is made under paragraph
(23) (A) (ii) of this subdivision shall not
disclose matters occurring before the grand
jury, except as otherwise provided for in
_these rules. No obligation of secrecy may
be imposed on any person except in accord-
ance with this rule. A knowing violation
of rule 6 may be punished as a contempt of
court.

(23) Exceptions.

(A) Disclosure otherwise prohibited
by this rule of matters occurring before
the grand jury, other than its delibera-
tions and the vote of any grand juror,
may be made to--

(i) an attorney for the government

for use in the performance of such

attorney’s duty; and
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RULES OF CRIMINAL PROCEDURE
(ii) such government personnel as are
deemed necessary by an attorney for the
governrment to assist an attorney for

the government in the performance of

such attorney's duty to enforce federal

criminal law.

(B) Any person to whom matters are dis-
closed under subparagraph (A) (ii) of this
paragraph shall not utilize that grand jury
material for any purpose other than assist-
ing the attorney for the government in the
performance of such attorney's duty to
enforce federal criminal law. An attorney

Zor the government shall promptly provide

‘the district court, before which was im-

paneled the grand jury whose material has
been so disclosed, with the names of the
persons to whom such disclosure has been
made.

(C) Disclcosure otherwise prohibited by

this rule of matters occurring before the

grand jury may also be made--
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60 (i) when so directed by a court pre-
61 liminarily to or in connection with a

62 judicial proceedings; or

63 (ii) when permitted by a court at

64 the request of the defendant, upon a

65 showing that grounds may exist for a

66 motion to dismiss ‘'the indictment because
67 of matters occurring before the grand

68 jury.

69 If the court orders disclosure of matters

70 occurring before the grand jury, the dis-

71 closure shall be made in such manner, at

72 such time, and under such conditions as

73 the court may direct.

74 (33) Sealed Indictments. * * *

ADVISORY COMMITTEE NOTE

Rule 6 (e) (1)

Proposed subdivision (e) (1) requires that
all proceedings, except when the grand jury
is deliberating or voting, be recorded. The
existing rule does not require that grand
jury proceedings be recorded. The provision
in rule 6(d) that "a stenographer or operator
of a recording device may be present while
the grand jury is in session” has been taken
to mean that recordation is permissive and
not mandatory; see United States v. Aloisio,
440 F.2d 705 (7th Cir. 1971), collecting the
cases. However, the cases rather frequently
state that recordation of the proceedings is the
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better practice; see United States v. Aloisio,
supra; United States v. Cramer, 447 F.2d 210
(2d cir. 1971); Schlinsky v. United States,
379 F.2d 735 (lst Cir. 1967); and some cases
require the district court, after a demand, to
exercise discretion as to whether the proceed-
ings should be recorded. United States v. Price,
474 F.2d 1223 (9th Cir. 1973); United States v.
Thoresen, 428 F.2d 654 (9th Cir. 1970). Some
district courts have adopted a recording require-
ment. See, e.g. United States v. Aloisio, supra;
United States v. Gramolini, 301 F. Supp. 39
(D.R.I. 1969). Recording of grand jury proceed-
ings is currently a requirement in a number of
states. See, e.g., Cal. Pen. Code §§ 938 -
938.3; Iowa Code &Ann. § 772.4; Ky. Rev. Stat.
Afn. § 28.460; and Ky. R. Crim. P. § 5.16(2).

The assumption underlying the proposal is
that the cost of such recording is justified
by the contribution made to the improved admin-
istration oy criminal justice. See United States
v. Gramolini, supra, noting: "Nor can it be

claimed that the cost of recordation is prohib-
itive; in an electronic age, the cost of record-
ation must be categorized as miniscule." For a
discussion of the success of electronic record-
ing in Alaska, see Reynolds, Alaska's Ten Years
of Electronic Reporting, 56 A.B.A... 1080 (1970).

Among the benefits to be derived from a
recordation requirement are the following:

(1) Ensuring that the defendant may impeach
a prosecution witness on the basis of his prior
inconsistent statements before the grand jury.
As noted in the opinion of 0Nakes, J., in United
States v. Cramer: "First, since Dennis V.
United States, 384 U.S. 855, 86 S. Ct. 1840,
16 1..Ed. 24 973 (1966), a defendant has been
entitled to examine the grand jury testimony of
witnesses against him. On this point, the
Court was unanimous, holding that there was
'no justification' for the District of Columbia
Court of Appeals' 're lying upon [the] "assump-
tion"' that 'no inconsistencies would have come
to light.' The Court's decision was based on the
general proposition that '[iln our adversary
system for determining guilt or innocence, it
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is rarely justifiable for the prosecution to
have exclusive access to a storehouse of rele-
vant facts.' In the case at bar the prosecu-
tion did have exclusive access to the grand

jury testimony of the witness Sager, by virtue
of being present, and the defense had none--to
determine whether there were any inconsistencies
with, say, his subsequent testimony as to damag-
ing admissions by the defendant and his attorney
Richard Thaler. The Government claims, and it
is supported by the majority here, that there

is no problem since defendants were given the
benefit of Sager's subsequent statements includ-
ing these admissions as Jencks Act materials.
But assuming this to be true, it does not cure

know whether the witness testilZiad inconsistently
before the grand jury."

(2) Ensuring that the testimony received by
the grand jury is trustworthy. In United States
v. Cramer, Oakes, J., also observed: "The B
recording of testimony is in a very real sense
a circumstantial guaranty cf trustworthiness.
Without the restraint of being subject to pro-
secution for perjury, a restraint which is wholly
meaningless or nonexistent if the testimony is
unrecorded, a witness may make baseless accusa-
tions founded on hearsay or false accusations,
all resulting in the indictment of a fellow citi=-
zen for a crime."

(3) Restraining prosecutorial abuses before
the grand jury. As noted in United States v.
Gramolini: "In no way does recordation inhibit
the grand jury's investigation. True, recorda-
tion restrains certailn prosecutorial practices
which might, in its absence be used, but that
is no reason not to record. Indeed, a sophisti-
cated prosecutor must acknowledge that there
develops between a grand jury and the prosecutor
with whom the jury is closeted a rapport--a
dependency relationship--which can easily be
turned into an instrument of influence on grand
jury deliberations. Recordation is the most
effective restraint upon such potential abuses.”
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(4) Supporting the case made by the prosecu-
tion at trial. Oakes, J., observed in United
States v. Cramer: "The benefits of having grand
jury testimony recorded do not all inure to the
defense. See, e.g., United States v. DeSisto,
329 F.2d 929, 934 (24 Cir.), cert. denied, 377
U.S. 979, 84 S.Ct. 1885, 12 L.Ed.2d 747 (1964)
(conviction sustained in part on basis of wit-
nesses's prior sworn testimony before grand
Jury)." Feu,R.Ivia. E0L(Z)(1)(A) excluces from
the categery of hearsay the .ri:r inconsistent
testimcny >f a witness given before a gran¢ jury.
Unitec States v. Mcrgan, 555 F.24 238 (9th Cir.

~977)« 3See alsc Unitec 3tates v, Carlson, 547
Fe2i 13L6 (3th Cir. 1378), acmitting un.er ~e<,R.
vioe CL(B){Z) the szrand jury testiminy -f z
‘Zenegs vnl orsfuczsl b o teziify ozt trizl oecauze
-1 %arszls oy tos Lelsnhant,.

Commentators have also supported a recording
requirement. 8 Moore, Federal Practice par.
6.02[2][d] (2d ed. 1972) states: "Fairness to

the defendant would seem to compel a change in
the practice, particularly in view of the 1970
amendment to 18 USC § 3500 making grand jury
testimony of government witnesses available at
trial for purposes of impeachment. The require-
ment of a record may also prove salutary in con-
trolling overreaching or improper examination

of witnesses by the prosecutor.” Similarly,

1 Wright, Federal Practice and Procedure - Crimi-
nal § 103 (1969), states that the present rule
"ought to be changed, either by amendment or by
judicial construction. The Supreme Court has
emphasized the importance to the defense of
access to the transcript of the grand jury pro-

ceedings [citing Dennis]. A defendant cannot
have that advantage if the proceedings go un-
recorded." American Bar Association, Report of

the Special Committee on Federal Rules of Pro-
cedure, 52 F.R.D. 87, 94-95 (1971), renews the
committee's 1965 recommendation "that all accu-
satorial grand jury proceedings either be tran-

scribed by a reporter or recorded by electronic
means."

-7~
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Under proposed subdivision (e) (1), if the
failure to record is unintentional, the failure to
record would not invalidate subsequent judicial
proceedings. Under present law, the failure to
compel production of grand jury testimony where
there is no record is not reversible error. See
Wyatt v. United States, 388 F.2d 395 (10th Cir. 1968).

The provision that the recording or reporter's
notes or any transcript prepared therefrom are to
remain in the custody or control (as where the notes
are in the immediate possession of a contract reporter
employed by the Department of Justice) of the attorney -
for the government is in accord with present practice.
It is specifically recognized, however, that the
court in a particular case-may have reason to order
otherwise.

It must be emphasized that the proposed
changes in rule 6(e) deal only with the record-
ing requirement, and in no way expand the cir-
cumstances in which disclosure of the grand jury
proceedings is permitted or required. "Secrecy
of grand jury proceedings is not jeopardized by
recordation. The making of a record cannot be
equated with disclosure of its contents, and
disclosure- is controlled by other means."

United States v. Price, 474 F.2d 1223 (9th Cir,
1973). Specifically, the proposed changes do

not provide for copies of the grand jury minutes
to defendants as a matter of right, as is the
case in some states. See, e.g., Cal. Pen. Code

§ 938.1; Iowa Code Ann. § 772.4. The matter of
disclosure continues to be governed by other
provisions, such as rule l6(a) (recorded state-
ments of the defendant), 18 U.S.C. § 3500 (state-
ments of governmen“ witnesses), and the unchanged
portions of rule 6(e!. and the cases interpreting
these provisions. ¢fee, e.g., United States v.
Howard, 433 F.2& 1 (%th Cir. 1970), and Beatrice
Foods Co. v. United States, 312 F.2d 29 (8th Cir.

1963), concerning the showing which must be made
of improper matters occurring before the grand
jury before disclosure is required.




RULES OF CRIMINAL PROCEDURE

Likewise, the proposed changes in rule 6(e) are
not intended tc make any change regarding whether a
defendant may ~<heé” lenge a grand jury indictment. The
Supreme Court has declined to hold that defendants
may challenge i~dictments on the ground that they
are not supported by sufficient or competent evi-
dence. Costel.o v. United States, 350 U.S. 359 (1956);
Lawn v. United States, 355 U.S. 339 (1958); United
States v. Blue, 384 U.S. 251 (l1966). Nor are the
changes intended to permit the defendant to challenge
the conduct of the attorney for the government before
the grand jury absent a preliminary factual showing
of serious misconduct.

Rule 6(e) (3) (C)

The sentence added to subdivision (e) (3) (C)
gives express recognition to the fact that if the
court orders disclosure, it may determine the
circumstances of the disclosure. For example,
if the proceedings are electronically recorded,
the court would have discretion in an appropriate
case to deny defendant the right to a transcript
at government expense. While it takes special
skills to make a stenographic record understandable,
an electronic recording can be understood by merely
listening to it, thus avoiding the expense of tran-
scription.
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Rule 7. The Indictment and the Information

l % k %

2 (c) NATURE AND CONTENTS.

3 * & %

L (2) Criminal Fcrfeiture. Yhen-asn
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the inzictment cr the information shall
9 aliege the extent cf the interest or
10 zrocerty subject to forfeiture,

11 * ¥ ¥

ADVISORY COMMITTEE NOTE

The amendment to rule 7{(c) (2) is intended to
clarify its meaning. Subdivision (c¢) (2) was
added in 1972, and, as noted in the Advisory
Committee Note thereto, was "intended to provide
procedural implementation of the recently enacted
criminal forfeiture provision of the Organized
Crime Control Act of 1970, Title IX, § 1963, and
the Comprehensive Drug Abuse Prevention and Con-
trol Act of 1970, Title II, § 408(a){(2)." These
nrovisions reestablished a limited common law

~10-
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criminal forfeiture, necessitating the addition
of subdivision (c) (2) and corresponding changes
in rules 31 and 32, for at common law the defend-
ant in a criminal forfeiture proceeding was
entitled to notice, trial, and a special jury
finding on the factual issues surrounding the
declaration of forfeiture which followed his
criminal conviction.

Althcugh taere is scme ccubt as tc what
forfeitures shoul. be characterizec as ''~uni-
tive' rather than "remedial," see Note, 62

Cornell L.Rev. 7€8 (1977), su civision (c)(2)
is intencec tc atuly tc these forfeitures
wnich are criminsl in ths sense that they
result frcm o2 =z .ecial vertict unier rulzs T1{=z
sno2 Juogmsnt ounosr ruls ;2(:)(2),'51 n.o%
T, Th.3g¢ r3I3uLiing Ir.m oz Zcisroos Lno o=l
Lroceecing. 2ecause some ciniusicn in tonis
regarc has resuitewr from the :sresent wirding
cf subdivisicn (c)(2), Unitec 3tates v Hall,
521 F.24 406 (9th Cir. 1975), a clarifying

amencment is in crcer.

-11~
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Rule 9. Warrant or Summons Upon Indictment or

Information
1 (a) ISSUANCE. Upon the request of the
2 attorney for the government the court shall
3 issue a warrant for each defendant namad in &he

4 an informations #f i¢ s supported by eath

5 a showing of probable cause under oath as is

-

5 required by Rule 4(a), or in the an indictment.
7  The eiterk shall issue a summens instead of a
z wawpaads U °n tne rssusst oI tnt atiornsy

9 for the government az summcns insteac cf a

10 warrant shall iscue ep-by-aipeetisn-sf-zhe
11 eours. If nc request is made, the court may
12 issue either a warrant or a summons in its
13 <iscreti-n, Hsea-iike-reauess-sp-eirees-
L isa-he-shati-issuwe }Mcre than :-ne warrant
5 or summons may lssue fcr the same cefen-

16 cant. He The clerk shall deliver the

17 warrant or summcns to the marshal or Sther
13 rerson autherizec by law to execute cr
19 serve it. If a iefen:ant_fails t: aixzear

- the summcns, a warrant shall

ctr

c0 in res-onse

[h®]
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ADVISORY COMMITTEE NOTE

Subdivision (a) is amended to make explicit
the fact that a warrant may issue upon the basis
of an information only if the information or an
affidavit filed with the information shows pro-
bable cause for the arrest. This has generally
been assumed to be the state of the law even
though not specifically set oitt in rule 9; see
C. Wright, Federal Practice and Procedure:
Criminal § 151 (1969); 8 J. Moore, Federal
Practice par. 9.02[2] (24 ed. 1976).

In Gerstein v. Pugh, 420 U.S. 103 (1975),
the Supreme Court rejected the contention "that
the prosecutor's decision to file an information
is itself a determination of probable cause that
furnishes sufficient reason to detain a defend-
ant pending trial," commenting:

Although a conscientious decision that the
evidence warrants prosecution affords a
measure of protection against unfounded
detention, we do not think prosecutorial
judgment standing alone meets the require-
ments of the Fourth Amendment. Indeed,

we think the Court's previous decisions
compel disapproval of [such] procedure.

In Albrecht v. United States, 273 U.S. 1,
5, 47 S.Ct. 250, 251, 71 L.Ed. 505 (1927),
the Court held that an arrest warrant
issued solely upon a United States Attor-
ney's information was invalid because the
accompanying affidavits were defective.
Although the Court's opinion did not
explicitly state that the prosecutor's
official oath could not furnish probable
cause, that conclusion was implicit in

the judgment that the arrest was illegal
under the Fourth Amendment.

No change is made in the rule with respect to
warrants issuing upon indictments. In Gerstein,
the Court indicated it was not disturbing the
prior rule that "an indictment, 'fair upon its
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face,' and returned by a '"properly constituted
grand jury' conclusively determines the exist-
ence of prcbable cause and requires issuance
of an arrest warrant without further inguiry.
See EX parte United States, 287 U.S. 241, 250
(1932).

The ~rovision to the effect that a summcns
shall issue "by directisn - the ccurt" has been
eliminatec because it conflicts with the first
sentence ©f the rule, which states that a warrant
"shall' issue when requestec by the attorney for
the gcvernment, if proterly sutucrted, However,
an acditicn has been maze sroviding that if the

it

oo
L

i
Al
i

attcrney for the goveranment 2es n-t mekz 2 re-
usSt Iir 2ithsr 2 vorraat -op Summinz, then ths
SoRIL Gl Lo LTz Zlomosd s Iozuz 2iiisr o rne,
sther =zuylistic Changss znsurs grester ccnsist-
ency with cim.aradble rcvizions in rule L4,
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Pule 11. Pleas

(e) PLEA AGREEMENT PRCCEDURE.
* = ok

(2) Notice of Such Agreement. If a
plea agresement has keenrn reached by the
parties, the court shall, on the record,
require the disclosure of the agreement
in open court or, on a showing of good
cause, in camera, at the time the plea

is offered. %hereupen If the agreement

is of the type specified in subdivision

(e) (1) (A) oxr (C), the court may accept

or reject the agreement, or may defer

its decision as to the acceptance or
rejection until there has been an oppor-
tunity to consider the presentence report.

If the agreement is of the typa specified

-15-
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1 RN
chas o

in subiivizion (2)( 2 )(R), th2 court

.oes

2uviss the zefentant tnat 27 the cocurt

not

= - ey — -
catiln Ir rszuezt ths

(6) Inadmissibility of Pleas, 6ffers of

Pieas Plea Discussions, and Related State-

ments. Except as otherwise provided in

this paragraph, evidence of the following

& piea of guiitey; later withdrawn; er a

plea of nele eentendere; or of an effew he
picad guiiey or neieo ecrtendere €6 the erime
eharged er any ether erime; or of skakements
made in eonnection wikh; and relavagnk (- 1-T7
any of the feregeing pileas er effexss is not,

in any civil or criminal proceeding, admissi-

ble #n any eivii or eriminal preeceeding
against the pe¥sen defendant who made the

plea or effer¥s was a participant in the plea

discussions:

(A) a plea of guilty which was later

withdrawn;

(B) a plea of nolo contendere;
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(C) any stat=ment mase in the ccurse

of any proceedings under this rule regard-

ing either of the foregoing pleas; or

[ Ny 2ratament ma o S P ~ry e
\ L any stat=smsnt mz2.z 1N tns ccurs

D

3

3
)
n
o
[
ct
}.J
o]
W

tne government which .2 nct

viea 2f guilty cr which result in a lea

-8

cf guilty later withcravwn.

However, evideree ef such a statement made

in eonpeeti+nn withs and reievant ko7 a prea

th

ef guileysy tater withdrawnay a piea ©f neis
eertenderes or¥ an offer teo plead guiiey ex

nele eonterndere to the erime eharged er¥ anv

sshep-erimey is acdmissible (i) in any Zro-

ceecing wherein ancther statement made in

the c-urse of & ame " lea -r -lea iz~

O]
O]

a

cussicns hase been intrccucec anc thne state-

m

o

ment cught in fairness be ccnsiderec con-

tem-oraneously with it, or (ii) in a

criminal proceeding for perjury or false
statement if the statement was made by the
defendant vnder oath, on the record, and in

the presence of counsel.
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ADVISORY COMMITTEE NOTE

Rule 1l (e) (2)

The amendment toc rule 11l(e) (2) is intended
to clarify the circumstances in which the court
may accept or reject a plea agreement, with
the consequences specified in subdivision (e) (3)
and (4). The present language nhas been the
cause of some confusion and has led to results
which are not entirely consistent. Compare
United States v. Sarubbi, 416 F.Supp. 633
(D.N,J. 1976); with United States v. Hull,

413 F.Supp. 145 (E.D.Tenn. 1976). '

Rule 1ll(e) (1) specifies three types of plea
agreements, namely, those in which the attorney
for the government might

(A) move for dismissal of other charges; or

(B) make a recommendation, or agree not
to oppose the defendant's request, for a par-
ticular sentence, with the understanding that
such recommendation or reguest shall not be
binding upon the court; or

(C) agree that a specific sentence is the
appropriate disposition of the case.

A (B) type of plea agreement is clearly of a
different order than the other two, for an agree-
ment to recommend or not to oppose is discharged
when the prosecutor performs as he agreed to do.
By comparison,~critical to a type (A) or (C)
agreement is that the defendant receive the
contemplated charge dismissal or agreed-to
sentence., Consequently, there must ultimately
be an acceptance or rejectionby the court of a
type (A) or (C) agreement so that it may be
determined whether the defendant shall receive
the bargained-for concessions or shall instead
be afforded an opportunity to withdraw his
plea. But this is not so as to a type (B)
agreement; there is no "disposition provided
for" in such a plea agreement so as to make
the acceptance provisions of subdivision (e) (3)
applicable, nor is there a need for rejection
with opportunity for withdrawal under sub-
division (e) (4) in light of the fact that the
defendant knew the nonbinding character of
the recommendation or request. United States v.
Henderson, 565 F.2d 1119 (9th Cir. 1977); United
States v. Savage, 561 F.2d 554 (4th Cir. 1977).
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Because a type (B) agreement is distinguish-

able from the others in that it involves only

a recommendation or reguest not binding upon
the court, it is important that the derfendant
be aware that this is the nature of the agree-
ment into which he has entered. The procedure
contemplated by the last senternce of amended
subdivision (e) (2) will establish for the recordé
that there is such awareness. This provision
conforms to ABA Standards Relating to Pleas of

uilty § 1.5 (Approved Draft, 1968), which pro-
vides that "the court must advise the defendant
personally that the recommendations of the
prosecuting attorney are not binding on the

court. -

Jimstim=E 2 T _23 Zgreemsnt il Ts
ALt oentirslr D o2 (Z) Trte, 23 nive s
Lo ZT. TLTL OCLanti Ly Iotol D, =ntEIrl Lot o IaoaZ
aent witn tas zttirney Iir toe zovarnmsnt wherein it
1C agreea taat 1f “elfentant leacus guiity to count L,
the -recsecutcr will reccmmena a certain ssntence as
tc that ccunt anu will move for <ismissal of counts
2 anc 3. 1In such a case, the court must take —articu-

lar care to ensure that the cefenzant undcerstancs
which ccmconents of the agreement invclve only a (R)
tyre recocmmencaticn ana which «c nct. In the aktove
illustration, that -art of the agreement which con-
tem. lates the aismissa’ of ccunts 2 ans: 3 is an (4a)
ty - e agreement, ani thus uncer rule 11(2) the court
must either acce t the agreement to Jismiss these
czunts -r else reject it anz allzw the zefeniant tc
ithcraw his tlea. If rejectex, the zefencant must

be allowec to withcaraw the rlsa cn ccunt 1 even if

the ty-e (B) rrcmise to reccmmenc a certain sentence
o that count is keut, for a multi-faceted .lcza agree-
ment i1s ncnetheless a single agreement. Cn the 2ther
hans, 1f ccunts 2 anc 5 are zZismissec an. fthe sentence
reccmmencaticn i3 mawe, then the Zefenzant is nct
entitlies to witnaraw his rliea even if the sentence
reccmmencaticn is not acce tez by the court, for tne
.efenuzant receivec all ne was entitlec to under tne

£ “lea agreement.

-
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Rule 1l {(e) (6)

The major objective ol the amendment tO
rule 11l(e) (5) is to describe more precisaly,
consisten= with the original purpose of the
provision, what evidlence relating to pleas or
plea discussions is inadmissible. The present
language is suscepiible to interpretation which
would make it applicable to a wide variety of
statements made under various circumstances
other than within the context of those plea
discussions authorized by rule 1ll(e) and intend-
ed to bhe protected by subdivision (e) (6) of the
rule. See Uniced States v. Herman, 544 F.2d
791 (5th Cir. 1977), discussed herein.

~“ed.R.Ev. 410, as origirnally adopted by
Pub.L. 93-595, provided in part that "evidence
of a plea of guilty, later withdrawn, or a
plea of nolo contendere, or of an offer to
plead guilty or nolo contendere to the crime
charged or any other crime, or of statements
made in connection with any of the foregoing
pleas or offers, is not admissible in any
civil or criminal action, case, or proceeding
against the person who made the plea or offer.”
(This rule was adoptcd with the proviso that
it "shall be superseded by any amendment to
the Federal Rules of Criminal Procedure which
is inconsistent with this rule.") As the
Advisory Committee Note explained: "Exclusion
of offers to plead guilty or nolo has as its

-20-
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purpose the promotion of disposition of
criminal cases by compromise." The amendment
of Fed.R.Crim.P. 11, transmitted to Congress

by the Supreme Court in April 1974, contained
a subdivision {e) (6) essentially identical to
the rule 410 language quoted above, as a part
of a substantial revision of rule 11. The
most significant feature of this revision was
the express recognition given to the fact that
the "attorney for the government and the attor-
ney for the defendant or the defendant when
acting pro se may engage in discussions with

a view toward reaching" a plea agreement.
Subdivision (e) (6) was intended to encourage
such discussions. As noted in H.R. Rep. No.
94-247, 94th Cong., lst Sess. 7 (1975), the
purpose of subdivision (e) (6) is to not "dis-
courage defendants from being completely candid
and open during plea negotiations." Similarly,
H.R. Rep. No. 94-414, 94th Cong., lst Sess. 10
(1975), states that "Rule 11l (e) (6) deals with
the use of statements made in connection with
plea agreements.”" (Rule ll(e) (6) was there-
after enacted, with the addition of the proviso
allowing use of statements in a prosecution for
perjury, and with the qualification that the
inadmissible statements must also be "relevant
to" the inadmissible pleas or offers. Pub.L.

94-64; Fed.R.Ev. 410 was then amended to conform.
Pub.L. 94-149.)

While this history shows that the purpose
of Fed R.Ev. 410 and Ped R .Crim P. 1lial (&}
is ta permit the unresirained candor which
produces effective plea discussions between
the "attorney for the government and the attor-
ney for the defendant or the defendant when
acting pro se," given visibility and sanction
in rule 1ll(e), a literal reading of the language
of these two rules could reasonably lead to the
conclusion that a broader rule of inadmissi-
bility cbtains. That is, because "statements"
are generally inadmissible if "made in connec-
tion with, and relevant to" an "offer to plead
guilty,"” it might be thought that an otherwise

-21-
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voluntary admission to law enforcement officals
is rendered inadmissible merely because it was
made in the hope of obtaining leniency by a
plea. Some decisions interpreting rule 11(e) (©)
point in this direction. See United States v.
Herman, 544 F.2d 791 (5th Cir. 1977) (defendant
in custody of two postal inspectors during con-
tinuance of removal hearing instigated conver-
sation with them and at some point said he would
plead guilty to armed robbery if the murder
charge was dropped: one ingpector stated they
were not "in position" tc make any deals in

this regard; held, defendan-’'s statement inad-
missibile under rule 1. =) (6) because the defend-
ant "made the statements during the course of

a conversation in which he sought concessions
from the government in return for a guilty plea");
United States v. Brooks, 536 F.2d 1137 (6th Cir.
1976) (defendant telephoned postal inspector and
offered to plead guilty if he got 2-year maximum;
statement inadmissible).

The amendment makes inadmissible statements
made "in the course of any proceedings under
this rule regarding" either a plea of guilty later
withdrawn or a plea of nolo contendere, and also
statements "made in the course of plea discussions
with an attorney for the government which do not
result in a plea of guilty or which result in a
plea of guilty later withdrawn." It is not limited
to statements by the defendant himself, and thus
would cover statements by defense counsel regarding
defendant's incriminating admissions to him. It
thus fully protects the plea discussion process
authorized by rule 11 without attempting to deal
with confrontations between suspects and law en-
forcement agents, which involve problems of quite
different dimensions. See, e.g., ALI Model Code
of Pre-Arraignment Procedure art. 140 and § 150.2(8)
(Proposed Official Draft, 1975) (latter section
requires exclusion if "a law enforcement officer
induces any person to make a statement by promising
leniency"). This change, it must be emphasized,
does not compel the conclusion that statements
made to law enforcement agents, especially when
the agents purport to have authority to bargain,
are inevitably admissible. Rather, the point
is that such cases are not covered by *l'e per se
rule of 11 (e) (6) and thus must be resolved by that
body of law dealing with police interr~gations.
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If there has been a plea of guilty later with-
drawn or a plea of nolo contendere, subdivision
(e) (6) (C) makes inadmissible statements made "in
the course of any proceedings under this rule"
regarding such pleas. This includes, for example,
admissions by the defendant when he makes his plea
in court pursuant to rule 11 and also admissions
made to provide the factual basis pursuant to sub-
division (f). However, subdivision (e) (6) (C) 1is
not limited to statements made in court. If the
court were to defer its decision on a plea agree-
ment pending examination of the presentence report,
as authorized by subdivision (e) (2), statements
made to the probation officer in connection with
the preparation of that report would come within
this provision.

-23=-
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This amendment is fully consistent with all
recent and major law reform efforts on this
subject. ALI Mcdel Code of Pre-Arraignment
Procedure § 350.7 (Proposed Official Draft,
1975), and ABA Standards Relating to Pleas
of Guilty § 3.4 (Approved Draft, 1968) bkoth
provide:

Unless the defendant subsequently
enters a plea of guilty or nolo contendere
which is not withdrawn, the fact that the
defendant or his counsel and the prosecut-
ing attorney engaged in plea discussions
or made a plea agreement should not be
received in evidence against or in favor
of the defendant in any criminal or civil
action or administrative proceedings.

The Commentary to the latter states:

The akove standard is limited to dis-
cussions and agreements with the prosecut-
ing attorney. Sometimes defendants will
indicate to the police their willingness
to bargain, and in such instances these
statements are sometimes admitted in court
against the defendant. State v. Christian,
245 S.w.2d 895 (Mo. 1952). TIf the police
initiate this kind of discussion, this may
have some bearing on the admissibility
of the defendant's statement. However,
the policy considerations relevant to
this issue are better dealt with in the
context of standards governing in-~custcdy
interrogation by the police.

Similarly, Unif.R.Crim.P. 441(d) (Aprroved Draft,
1974), provides that except under limited cir-
cumstances "no discussion between the parties
or statement by the defendant or his lawyer
under this Rule," i.e., the rule providing

"the parties may meet to discuss the possi-
pility of pretrial diversion * * * or of a plea
agreement," are admissible. The amencment

is likewise consistent with the typical state
provision on this subject; see, e.g., I11.S5.Ct.
Rule 402 (f).
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The language of the amendment identifles with more
precision than the present language the necessary
relationship between the statements and the plea
or discussion. See the dispute between the
majority and concurring opiniors in United States
v. Herman, 544 F.2d4 791 (5th Cir. 1977), con-
cerning the meanings and effect of the phrases
"connection to" and "relevant to" in the present

rule. Morecver, by relating the statements to
"plea discussions" rather than "an offer to
plead," the amendment ensures "that even an

attempt to open plea bargaining [is] covered
under the same rule of inacdmissibility.”
United States v, Brooks, 536 F.2d 1137 (6th
Cir. 1976).

The last sentence of Rule 1ll(e) (6) 1is amendad
to provide a second exception to the general
rule of nonradmissibility of the described
statements. Under the amendment, such a
statement 1s alsoc admissible Y"in any Troccescing
wherein ancther statement mace in the course °f
the same zlea cr ulea discussicns has been intro-
ducex anc the statement cught in fairness be con-
sicerea contemgcraneously with it." This change
is necessary so that, when evidence of state-
ments made in the course of or as a conseguence
of a certain plea or plea discussions are intro-
duced under circumstances not prohibited by
this rule (e.g., not "against" the person who
made the plea), other statements relating to
the same plea or plea discussions may also be
admitted when relevant to the matter at issue.
For example, if a defendant upon a motion to
dismiss a prosecution on some ground were able
to admit certain statements made in aborted plea
discussions in his favor, then other relevant
statements made in the same plea discussions
should be admissible against the defendant in
the interest of determining the truth of the
matter at issue, The language °f the amenum

- 4

ent
f-1lows cl:sely that in Fei,R.zvic. 106, as the
consideratizns invilvel are very simiiar.
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The phrase "in any civil or criminal prqceed-
ing" has been moved from its present position,
following the word "against," for purposes of
clarity. An ambiguity presently exists pecause
the word "against" may be read as referring
either to the kind of proceeding in which the
evidence is offered or the purpose for which
is is offered. The change makes it clear that
the latter constructi.on is cirrect, ¢ change is
intenuec with reszect tc _rovisicns meking eviuwence
rules ina~ :licable in certain situaticns. 3ee,
Se8ey FL.Rexvic, 104(a) anc 1101(2).

Unlike ABA Standamrds Relating to Pleas of
Guilty § 3.4 (Approved Draft, 1968), and ALI
Model Code of Pre-~Arraignment Procedure § 350.7
(Proposed Official Draft, 1975), rule 1ll(e) (6)
does not also provide that the described evi-
dence is inadmissible "in favor of" the defend-
ant. This is not intended to suggest, however,
that such evidence will inevitably be admissible
in the defendant's favor. Specifically, no dis-
approval is intended of such decisions as
United States v. Verdoorn, 528 F.2d 103 (8th
Cir. 1976), holding that the trial judge proper-
ly refused to permit the defendants to put into
evidence at their trial the fact the prosecution
had attempted to plea bargain with them, as
"meaningful dialogue between the parties would,
as a practical matter, be impossible if either
party had to assume the risk that plea offers
would be admissihle in evidence."

-26-
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ADVISORY COMMITTEE NOTE

This scciticon te rule 17 is necessary in
light -f croposed rule 26.2, which ceals with
the cbtaining of statements cf government anc
cefense witnesses,
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Rule 18. Place of Prosecution and Trial

1 Except as otherwise permitted by statute
2 or by these rules, the prosecution shall

3 be had in a district in which the offense

4 was committed. The court shall fix the

5 place of trial within the district with due
6 regard to the convenience of thz defendant
7 and the witnesses+ and the prompt adminis-

8 tration of_justice.

ADVISORY COMMITTEE NOTE

This amendment is intended to eliminate an
inconsistency between rule 18, which in its
present form has been interpreted not to allow
trial in a division other than that in which
the offense was committed except as dictated
by the convenience of the defendant and wit-
nesses, Dupoint v. United States, 388 F.2d 39

(5th Cir. 1968), and the Speedy Trial Act of
1974. This Act provides:

~28-
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In any case involving a defendant
charged with an offense, the appropriate
judicial officer, at the earliest prac-
ticable time, shall, after consultation
with the counsel for the defendant and
the attorney for the Government, set
the case for trial on a day certain,
or list it for trial on a weekly or
other short-term trial calendar at a
place within the judicial district, so ) i
as to assure a speedy trial.

18 U.S.C. § 316l(a). This provision is intended
to "permit the trial of a case at any place
within the judicial district. This language

was included in anticipation of problems which
might occur in districts with statutory divi-
sions, where it could ke difficult to set

trial outside the division." H.R. Rep. No.
93-1508, 934 Cong., 2d Sess. 29 (1974).

The change Zoes nct cffenc the venue or
vicinage ctreovisions 2f the Censtituticn. Article
III, 8 2, clause 3 tlaces venue (the geograthi-
cal lccaticon of the trial) "in the State where
tne said Crimes shall have been committec," whil
the Jixth Amencment ‘efines the vicinage (the
gesgrarthical lccatizn -f the jurcrs) as "the State
ant Listrict wherein tne crime shall have bpeen
ccamittec, which zistrict shall have been ~re-
vicusly ascertainec by law.'" The latter =rovi-
sicn makes '"no reference to a division within a
Jucicial “istrict." Unitec States v. James, 528
T.22 999 (5th Cir. 1976). "IU folicws a iorticri
that when a district is nct se:aratea intc -i-
vizitns, * * * trial at any lace within the

[¢h}

iistrict is allowable uncer the Sixth Amen'ment
< ¢ * Unitec States v, Ternandez, 480 7,24
726 (20 Cir. 197/>). 3ee alsc Zicarelli v, Qray,
SL3 Fe2t 4c6 (33 Cir. 1976) an< cases cited
therein,
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Nor is the change inconsistent with the
Declaration of Policy in the Jury Selection and
Service Act of 1968, which reads:

It is the policy of the United States
that all litigants in Federal courts
entitled to trial by jury shall have
the right to grand and petit juries
selected at random from a fair cross
section of the community in the dis-
trict or division wherein the court
convenes.

28 U.S.C. § 1861. This language does not mean
that the Act requires "the trial court to con-
vene not only in the district but also in the
édivision wherein the offense occurred," as:

There is no hint in the statutory
history that the Jury Selection Act
was intended to do more than provide
improved judicial machinery so that
grand and petit jurors would be se-
lected at random by the use of objec-
tive qualification criteria to ensure
a representative cross section of the
district or division in which the
grand or petit jury sits.

United States v. Cates, 485 F.2d 26 (lst Cir.
1974).

The amendment to rule 18 does not eliminate
either of the existing considerations which
bear upon fixing the place of trial within a
district, but simply adds yet another consid-
eration in the interest of ensuring compliance
with the requirements of the Speedy Trial Act
of 1974. The amendment does not authorize the
fixing of the place of trial for yet other
reasons. Cf. United States v. Fernandez,

480 F.28 726 (2d Cir. 1973) (court in the
exercise of its supervisory powar held improper
the fixing of the place of trial "for no appar-
ent reason other than the convenience of the
judge") .
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Rule 246.2. Production of Statements of Witnesses

12
13
14
15
16
17
13
19

20

(2) MOTION FOR PRODUCTION. After a wit-

ness other than the deferndant eaiied by the

severnmens has testified on direct examina-

tion, the court, on motion of a party who

did not call the witness, the defendanes

shall order the attorney for the govern-

ment or the defendant and his attorney, as

the case may be, to produce, for the exami-

nation and use cf the moving party édefendant,

any statement of the witness that is in #re
their possession ef #he Yriiked Stakes and
that relates to the subject matter concern-
ing which the witness has testified.

(b) PRODUCTION OF ENTIRE STATEMENT. If
the entire contents of the statement relate
to the subject matter concerning which the
witness has testified, the court shall
order that the statement be delivered to

the moving carty defendaxnt.

(c) PRODUCTION OF EXCISED STATEMENT.

If the other partv a=terney £or she gevern-

mens* claims that the statement contains
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matter that does not relate to the subject
matter ef the #estimeny concerning which
the witness has testified, the court shall
order that it be delivered to the court in
camera. Upon inspection, the court shall
excise the portions of the statement that
do noct relate to the subject matter con-
cerning which the witness has testified,
and shall order that the statement, with
such material excised, be delivered %o the

moving party deferdant®. Any portion of the

statement that is withheld from the defend-
ant over his objection shall be preserved
by the attorney for the government, and,
in the event of a conviction and an appeal
by the defendant, shall be made available
to the appellate court for the purpose of
determining the correctness of the decision
to excise the portion of the statement.

(d) RECESS FOR EXAMINATION OF STATEMENT.
Upon delivery of the statement to the moving

party éefendan+s, the court, upon application
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45
46
47
48
49
50
51
52

53

55
56
57

58

64
65

66

RULES OF CRIMINAL PROCEDURE

of that party ¢he defendant, may recess

proceedings in the trial for the examina-
tion of =such statement by the defendant
and for 1ais wreparation for its use in the
trial.

(e) SANCTION FOR FAILURE TO PRODUCE

STATEMENT. If the other party atterney

£for the government 2lects not to comply
with an order to deliver a statement to
the moving party édefendant, the court shall

order that the testimony of the witness be

stricken from the record and that the

trial proceed, or, if it is the attorney

for the government who elects not to comply,

shall declare a mistrial if reguired by the
interest of justice.
(f) DEFINITION. As used in this rule,
a "statement" of a gevermment witness means:
(1) a written svatement made by the
witness that is signed or cotherwise
adopted or approved by him;

(2) a substantially verbatim recital
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67 of an oral statement made by the witness
63 that is recorded contemporaneously with
69 the making of the oral statement and

70 that is contained in a stenographic,

71 mechanical, electrical, or other record-
72 ing or a transcription thereof; or

73 (3) a statement, however taken or

74 recorded, or a transcription thereof,

75 made by the witness to a grand jury.

ADVISORY COMMITTEE NOTE

s. 1437, 95th Cong., lst Sess. (1977), would
place in the criminal rules the substance of wnat
is now 18 U.S.C. § 3500 (the Jencks Act). Under-
lying this and certain other additions to the
rules contemplated by S. 1437 is the notion that
provisions which are purely procedural in nature
should appear in the Federal Rules of Criminal
Procedure rather than in Title 18. See Reform of
the Federal Criminal Laws, Part VI: Hearings on
S.1, S. 716, and S. 1400, Subcomm. on Criminal
Laws and Procedures, Senate Judiciary Comm., 93rd
Cong., lst Sess. (statement of Judge Albert B. Maris,
at page 5503), Rule 26.2 is identical to the S. 1437
rule except as indicated by the marked additicns and
deletions. As those changes show, rule 26.2 provides
for production of the statements of defense witnesses
at trial in essentially the same manner as is now
provided for with respect to the statements of
government witnesses. Thus, the proposed rule
refiects these two judgments: (i) that the subject
matter -- production of the statements of witnesses--
is more appropriately dealt with in the criminal rules;
and (ii) that in light of United States v. Nobles,
422 U.S. 225 (1975), it is important to establish
procedures for the production of defense witnesses'
statements as well. The rule i+ not intended to
discourage the practice of voluntary disclosure at
an earlier time so as to avoid uelays at trial.
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In Nobles, defense counsel sought to intro-
duce the testimony of a defense investigator
who prior to trial had interviewed prospective
prosecution witnesses and had prepared a report
embodying the essence of their conversation.
When the defendant called the investigatc.: =0
impeach eyewitness testimony identifying tie
defendant as the robber, the trial judge < anted
the prosecutor the right to inspect those por-
tions of the investigator's report relating to
the witnesses' statements, as a potential basis
for cross-examination of the investigator.
When the defense declined to produce the report,
the trial judge refus<d L. permit the investi-
gator to testify. The Supreme Court unanimous-
ly upheld the trial court's actions, finding
that neither the Fifth nor Sixth Amendments
nor the attorney work product doctrine prevented
disclosure of such a document at trial. Noting
"the federal judiciary's inherent power to re-
gquire the prosecution to produce the previously
recorded statements of its witnesses so that the
defense may get the full benefit of cross-
examinations“and the truth-finding process may
be enhanced," the Court rejected the notion
"that the Fifth Amendment renders criminal
discovery ‘'basically a one-way street,'" and
thus concluded that "in a proper case, the pro-
secution can call upon that same power for pro-
duction of witness statements that facilitate
'£ull disclosure of all the [relevant] facts.'"

The rule, consistent with the reasoning in
Nobles, is designed to place the disclosure of
prior relevant statements of a defense witness
in the possession of the defense on the same
legal footihg as is the disclosure of prior
statements of prosecution witnesses in the hands
of the government under the Jencks Act, 18 U.S.C.
§ 3500 (which S. 1437 would replace with the rule
set out therein). See United States v. Pulvirenti,
4:8 r.Supp. 12 (E.D.Mich. 1976), holding that under
Nusles "[t]lhe obligation [of disclosure] placed
cn trhe defendant should be the reciprocal of that
» lacuel upon the government * * * [as] defined by
.he Jencks Act." Several state courts have like-
wise concluded that witness statements in the hands
of the defense at trial should be disclosed on the
same basis that prosecution witness statements are
disclos x1, in order to promote the concept of the
trial as a search for truth. See, e.g., People
v. Sanders, 110 Ill. App. 24 85, 249 N.E.2d 124
(1969); State v. Montague, 55 N.J. 371, 262 A.2d
398 (1970); People v. Damon, 24 N.Y.2d 256, 299
N.Y.S.2d4 830, 247 N.E.2d 651 (1959).
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The rule, with minor exceptions, makes
the procedure identical for both prosecution
and defense wiinesses, .ncluding the provision

directing the ce -:, .I2mever a claim is made
that disclosure wcoc.? -« 1mproper because the
statement ccnte."s i+ : evant matter, to examine
the statemen-z ... ¢ -»: 2.4 excise such matter
as should not L. ~ ... -7~ 1 This provision

acts as a safegu~ d ar .5 . Lhuse and will

enable a defends -~ +., P .2ves that a demand
is being imprope.., m2.'~ * - secure a swift and
just resolution ¢£ ctne 1 .5.e.

The treatment as to i=2fense witnesses of
necessity differs slightly from the treatment
as to prosecution witnesses in terms of the
sanction for a refusal to comply with the court's
disclosure order. Under the Jencks Act and the

rule proposed in S. 1437, if the prosecution refuses

to abide by the court's order, the court is
required to strike the witness's testimony
unless in its discretion it determines that
the more serious sanction of a mistrial in
favor of the accused is warranted. Under

this rule, if a defendant refuses to comply
with the court's disclosure order, the court's
only alternative is to enter ar order striking
or precluding the testimony »>¥ :che witness,

as was done in Nobles.

Under subdivisicn (a) of the rule, the motion
for production may be made by "a party who did
not call the witness." Thus, it also requires
disclosure of statements in the possession of
either party when the witness is called neither
by the prosecution nor the defense but by the
court pursuant to the Federal Rules of Evidence.
Present law does nct deal with this situation,
whiich consistency requires be treated in an
identical manner as the disclosure of statements
of witnesses called by a party to the case.
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Rule 32. Sentence and Judgment

1 * x® %
- 2 (c) ITRLIZNTZNCZ IVYVZISTIGATICN,

3 -+ %

4 3 izciosurs,

5 * ¥ *

6 (Z) The ret rts -f stucies anc

7 recommencations c¢cntainec therein mace

8 ty the Tirectcr -f the 3ureau 2f rFriscns
9 T Lot {iu3a-SepesgTtodA-ciYisioA~--S-gRe
10 S-sfs~=f -ar.ls Jlmpmicisiin ursuant o
il 22 Ue3.Ce 88 ke2B5&ky LJOS5(c) , L2552,
12 5C10(e), or 5624 5037(c) shall be con-
13 sizeret a Tresent ..ce investigation
14 wvithin the meaning >f subgivisicn (c)(3)

5 2% this rulie,

bad

"L} REVICATION OF PROBATION. (Abrogated.)

ADVISORY COMMITTEE NCTE
Rule 32 (c¢) (3) (E)

The amendment to rule 32(c) (3) (E) is necessary in
light of recent changes in the applicable statutes.

Rule 32 (f)

This subdivision is abrogated. The subject matter

is now dealt with in greater detail in proposed new
rule 32.1.

-37-




10

11

12

13

14

16
17
18

19

21

22

RULES OF CRIMINAL PROCEDURE

Rule 32.1. Revocation or Modification
cf Probation

(a) REVOCATION OF PROBATION.

(1) Preliminary Hearing. Whenever a pro-

bationer is held in custody on the ground

that he has violated a condition of his pro-

bation, he shall be afforded a prompt hearing

before any judge, or a United States magistrate

who has been given authority pursuant to

28 U.S.C. § 636 to conduct such hearings, in

order to determine whether there is probable

cause to hold the probationer for a revocation

hearing. The probationer shall be given

(A) notice of the preliminary hearing

and its purpose and of the alleged viola-

tion of probation;

(B) an opportunity to appear at the

hearing and present evidence in his own

behalf;

(C) upon request, the opportunity to

gqestion witnesses against him unless,

for good cause, the federal magistrate

decides that justice does not require the

appearance of the witness; and
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(D) notice of his right to be repre-

sented by counsel.

The proceedings shall be recorded stenograph-

ically or by an electronic recording device.

If probable cause is found to exist, the pro-

bationer shall be held for a revocation hear-

ing. The probationer may be released pursuant

to Rule 46(c) pending the revocation hearing.

If probable cause is not found to exist, the

proceedings shall be dismissed.

(2) Revocation Hearing. The revocation

hearing, unless waived by the probationer,

shall be held within a reasonable time in

the district of probation jurisdiction. The

probationer shall be given

(A) written notice of the alleged

violation of probation:

(B) disclosure of the evidence

against him;

(C) an opportunity to appear and to

present evidence in his own behalf;

(D) the opportunity to question

witnesses against him; and

(E) notice of his right to be repre-

sented by counsel.

-39~
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48 (b) MODIFICATION OF PROBATION. A hearing

49 and assistance of counsel are required before

50 the terms or conditions of probation can be

51 modified, unless the relief granted to the

52 probationer upon his request or the court's

53 own motion is favorable to him.

ADVISORY COMMITTEE NOTE
Rule 32.1(a) (1)

Since Morrissey v. Brewer, 408 U.S. 471 (1972),
and Gagnon v. Scarpelli, 411 U.S. 778 (1973), it is
clear that a probationer can no longer be denied due
process in reliance on the dictum in Escoe v. Zerbst,
295 U.S. 490, 492 (1935), that probation is an "act
of grace." See Van Alstyne, The Demise of the
Right-Privilege Distinction in Constitutional Law,
81 Harv.L.Rev. 1439 (1968); President's Commission
on Law Enforcement and Administration of Justice,
Task Force Report: Corrections 86 (1967).

Subdivision (a) (1) requires, consistent with
the holding in Scarpelli, that a prompt preliminary
hearing must be held whenever "a probationer is held
in custody on the ground that he has violated a
condition of his probation." See 18 U.S.C. § 3653
regarding arrest of the probationer with or without
a warrant. If there is to be a revocation hearing
but there has not been a holding in custody for a
probation violation, there need not be a preliminary
hearing. It was the fact of such a holding in cus-
tody "which prompted the Court to determine that a
preliminary as well as a final revocation hearing
was required to afford the petitioner due process
of law," United States v. Tucker, 524 F.2d 77 (5th
Cir. 1975). Consequently, a preliminary hearing
need not be held if the probationer was at large
and was not arrested but was allowed to appear
voluntarily, United States v. Strada, 503 F.2d 1081
(8th Cir. 1974), or in response to a show cause
order which "merely reguires his appearance in court,
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United States v. Langford, 369 F.Supp. 1107 (N.D.
Ti1. 1973); if the probationer was in custody
pursuant to a new charge, Thomas v. United States,
391 F.Supp. 202 (W.D.Pa. 1975), or pursuant to a
final conviction of a subsequent offense, United
States v. Tucker, supra; or if he was arrested
but obtained his release.

subdivision (a) (1) (a), (B} and (C) list the
requirements for the preliminary hearing, as
developed in Morrissey and made applicable to
probation revocation cases in Scarpelli. Under
(A), the probationer is to be given notice of
the hearing and its purpose and of the alleged
violation of probation. "Although the allega-
tions in a motion to revoke probation need not
be as specific as an indictment, they must be
sufficient to apprise the probationer of the
conditions of his probation which he is alleged
to have violated, as well as the dates and events
which support the charge." Kartman v. Parratt,
397 F.Supp. 531 (D. Nebr. 1975). Under (B), the
probationer is permitted to appear and present
evidence in his own.behalf. 2And under (C), upon
request by the probationer, adverse witnesses
shall be made available for questioning unless
the magistrate determines that the informant
would be subjected to risk of harm if his identity
were disclosed.

Subdivision (a) (1) (D) provides for notice to
the probationer of his right to be represented by
counsel at the preliminary hearing. Although
Scarpelli did not impose as a constitutional re-
guirement a right to counsel in all instances,
under 18 U.S.C. § 3006A(b) a defendant is entitled
to be represented by counsel whenever charged
"with a violation of probation."

The federal magistrate (see definition in rule
54 (c)) is to keep a record of what transpires at
the hearing and, if be finds probable cause of a
7iolation, hold the probationer for a revocation
hearing. The probationer may be released pursuant
to rule 46 (c) pending the revocation hearing.

¥ Rule 32.1(a) (2)
Subdivision (a) (2) mandates a final revocation
hearing within a reasonable time to determine
whether the probationer has, in fact, violated
the conditions of his probation and whether his
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probation should be revoked. Ordinarily this
time will be measured from the time of the probable
cause finding (if a preliminary hearing was held)
or of the issuance of an order to show cause.
However, what constitutes a reasonable time must
be determined on the facts of the particular case,
such as whether the probationer is available or
could readily be made available. If the proba-
tioner has been convicted of and is incarcerated
for a new crime, and that conviction is the basis
of the pending revocation proceedings, it would
be relevant whether the probationer waived appear-
ance at the revocation hearing,

The hearing required by rule 32.1(a) (2) is
not a formal trial; the usual rules of evidence
need not be applied. See Morrissey v. Brewer,
supra ("the process should be flexible enough to
consider evidence including letters, affidavits,
and other material that would not be admissible
in an adversary criminal trial”); Rule 1101(4) (e)
of the Federal Rules of Evidence (rules not appli-
cable to proceedings "granting or revoking probation").
Evidence that would establish guilt beyond a reason-
able doubt is not required to support an order re-
voking probation. United States- v. Francischine,
512 F.2d4 827 (5th Cir.1975). This hearing may be
waived by the probationer.

Subdivisions (a) (2) (A)-(E) list the rights to which
a probationer is entitled at the final revocation
hearing. The final hearing is less a summary one
because the decision under consideration is the
ultimate decision to revoke rather than a mere
determination of probable cause. Thus, the proba-
tioner has certain rights not granted at the prelim-
inary hearing: (i) the notice under (A) must be
written; (ii) under (B) disclosure of all the evi-
dence against the probationer is required; and (iii)
under (D) the probationer does not have to specific-
ally request the right to confront adverse witnesses,
and the court may not limit the opportunity to gues-
tion the witnesses against him.

Under subdivision (a) (2) (E) the probationer must
be given notice of his right to be represented by
counsel. Although Scarpelli holds that the Consti-
tution does not compel counsel in all probation
revocation hearings, under 18 U.S.C. § 3006A (b)

a defendant is entitled to be represented by counsel
whenever charged "with a violation of probation."
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Revocation of probation is proper if the court
finds a violation of the conditions of probation
and that such violation warrants revocation.
Revocation followed by imprisonment is an appro-
priate disposition if the court finds on the basis
of the original offense and the intervening conduct
of the probationer that:

(i) confinement is necessary to protect
the public from further criminal activity
by the offender; or

(ii) the offender is in need of correc-
tional treatment which can most effective-

ly be provided if he is confined; or

(iii) it would unduly depreciate the
seriousness of the violation if probation

were not revoked.

See American Bar Association, Standards Relating
to Probation § 5.1 (Approved Draft, 1970)

If probation is revoked, the probationer may
be required to serve the sentence originally
imposed, or any lesser sentence, and if imposi-
tion of sentence was suspended he may receive
any sentence which might have been imposed.

18 U.S.C. § 3653. When a split sentence is im-
posed under 18 U.S.C. § 3651 and probation is
subsequently revoked, the probationer is entitled
to credit for the time served in jail but not for
the time he was on probation. Thomas v. United
States, 327 F. 2d 795 (10th Cir.), cert. denied

377 U.S. 1000 (1964); Schley v. Peyton, 280 F.Supp.
307 (W.D.va. 1968).

Rule 32.1(b)

subdivision (b) concerns proceedings on modi-
fication of probation (as provided for in 18 U.S.C.
§ 3651). The probationer should have the right to
apply to the sentencing court for a clarification
or change of conditions. American Bar Association,
Standards Relating to Probation § 3.1(c) (Approved
Draft, 1970). This avenue is important for two
reasons: (1) the probationer should be able to
obtain resolution of a dispute over an ambiguous
term or the meaning of a condition without first
having to violate it; and (2) in cases of neglect,
overwork, or simply unreasonableness on the part of
the probation officer, the probationer should have
recourse to the sentencing court when a condition
needs clarification or modification.
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Prochbaticn corditions sheould be stk-sct to
Ificeticn, for the serntencing crourt rust be
TZ r=s3cnd to chances in 4n rzzz<icnar's
ur-stances as well as new I ani rethods
ehabilitation. See generallwv R332 Standaris,
a, §3.3. Th2 sentencinc court is given the
chority to sherten the term cor eni prohaticn
ez UDCn ITS own Motion wihthout a rezrinc.
Arnd while the modificatiorn cf preohztion is a
cart of the ssentencing procedure, so that the
probezticoner is ordinerily entitled toc a hearing
and preszsnce of counsel, a mnocificaticn favorable
to the trciationer may be accorplished without
a hearinc in the presence cf cd=fendant and coun-
sel. TriteZ States v. Bailey, 343 F.Supp. 76
(W.D.Mo. 1971).

L2

-44-




RULES OF CRIMINAL PROCEDURE

Rule 35. Correction or Reduction of Sentence

10
11
12

13

15
16
17
18

19

21

(a) CORRECTION OF SENTENCE. The court

may correct an illegal sentence at any time
and may correct a sentence imposed in an
illegal manner within the time provided
herein for the reduction of sentence.

(b) REDUCTION OF SENTENCE. The court

may reduce a sentence within 120 davs after
the sentencz is impnosed, or within 120 days
after receipt by the court of a maadate
issued upon affirmance of the judgment

or dismissal of the appeal, or within 120
days after entry of any order or judgmen%
of the. Supreme Court denying review of,

or having the effect of upholding, a judg-
ment of conviction. The court mav also
reduce a sentence upon revocation of pro-
bation as provided by law. Changing a

sentence from a sentencz2 of incarceration

to a grant of probation shall constitute

a permissible reduction of sentence undex

this sundivision.
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ADVISORY COMMITTEE NOTE

Aule 235 is amended in order to make it clear
that a judge may, in his discretion, reduce a
sentence of incarceration to probation. To
she extent that this permits the Judge to grant
probaticn to a defendant who has already com-
menced cervice of a term of imprisonment, it
represents & change in the law. See United
States v. Murray, 275 U.S. 347 (1928} {(Prcba-
tion Act construed not to give power toO dis-
trict ccurt to grant probation to convict after
beginning of service of sentence, even in the
same term of court); Affronti v. United States,
350 U.S. 79 (1955) {Probation Act construed
to mean that after a sentence of consecutive
terms on multiple counts of an indictment has
bzen imposed and sexrvice cf sentence for the
first such term has commenced, the district
court may not suspend sentence and grant pro-
pation as to the remaining term or terms). In
construing the statute in Murray and Affronti,
the Court concluded Congress could not have
intended to make the probation provisions
applicable during the entire period cf incar-
ceration (the only other conceivable inter-
pretation of the statute), for this would result
in undue duplication of the three methods of
mitigating a sentence - probation, pardon and
parole - and would impose upon district judges
the added purden.cf responding to prcbation
applications from prisoners throughout the
service of their terms of imprisonment. Those
concerns do not apply to the instant provisions,
for the reduction may occur only within the time
specified in subdivision (b). This change gives
"meaningful effect” to the motion-to-reduce
remady by allowing tha court "to consider all

lternatives that were available at the time
of imposition of the original senterce."
United States v. Golp .n, 352 F.Supp. 698 (W.D.
Pa. 1973). “—
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Shoul. the rewucticon to a sentence ¢cf o=
satison occur after the cefenvuant has been incar-
ceratad more than six menths, this would put into
issue the a:.iicabiiity -f 1€ U.S5.C. § 3651, which

p-vizes that initially the court "may im..se a
sert rce in 2%cess -f six minths an2 r-vize tnat
the .efenuant te ccnfine. in = iaii-tyre institu-
ti-n for 2 eri.. nct excesxing six m: ths ands
that the exzscutisn of the remainser of the sentence

ze sustencec anw the uefcniant »lacex cn rrobation

£or such rerioc anc an such terms anc ccnaiti-ns
as the court Leems best.
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Rule 40. Commitment to Another District

(a) APPEARANCE BEFORE FEDERAL MAGISTRATE.

If a person is arrested in a district

other than that in which the offense is

alleged to have been committed, he shall

be taken without unnecessary delay

before the nearest available federal

magistrate. Preliminary proceedings con-

cerning the defendant shall be conducted

in accordance with Rules 5 and 5.1, except

that if no preliminary examination is held

because an indictment has been returned

or an information filed or because the

defendant elects to have the preliminary

examination conducted in the district in

which the prosecution is pending, the per-

son shall be held to answer upon a finding

that he is the person named in the indict-

ment, information or warrant. If the
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defendant is held to answer, he shall be

held to answer in the district court in

which the prosecution is pending, pro-

vided that a warrant is issued in that

district if the arrest was made without

a warrant, u-..n .rcaucticn -f the warrant

cr a certifis. ¢ 7 tnere.f,

(b) STATEMENT 3Y FEDERAL MAGISTRATE.

In addition to the staterients required

by rule 5, +the £fz2cderal magistrate shall

inform the defencant of the vrovisions

(c) PAPERS. If  defendant is held or

discharged, the papers in the procaeding

to the clerk of the district court in

whicl the prosecution is pending.

(d) ARREST OF PROBATIONER. TIf a parson

is arrested for a violation of his proba-

tion in a district other than *‘e district

of supervisi;n, he shall be taken without

urnecessary d-lay before the nearest avail-

()

s

'

al mag-

{

able f~leral - :zistrate. The f
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istrate shall:

(1) Proceed in accordance vith Rule

32.1(a) if jurisdiction over the vproba-

tioner is transferred to that district

pursuant to 18 U.S.C. § 3653;

(2) Hold a prompt preliminary hearing

in accordance with Rule 32.1(a) (1) if

the alleged violation cccurred in

that district, and either (i) hclZ the

~robaticner t: answer in the -~istrict

- i

ccurt <f the zistrict naving rcoaticn

surervisicn or (ii) -ismiss the ro-

ceecings anc s> ncotify that ccurt; cor

(3) Otherwise order the probationer

held to answer in the -district court .-~

of the district having probation jur-

isdiction upon production of certified

copies of the probation order, the

warrant, and the applicatior fcr the

warrant, and upon a finding that the

-

person before him is +he person named

in the warrant.

(e) ARREST FOR cAILURE TO APET ., . Tr
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person 1s arrested on a warrant in a dis-

trict other than that in which the warrant

was lssued, and the warrant was issued be-

cause of the failure of the person named

therein to appear as required pursuant to

a subpoena or the terms of his release,

the person arrested shall be taken with-

cut unnecessary delay before the nearest

available federal magistrate. Upon pro-

duction of the warran* or a certified

copy thereof and upon a finding that the

person before him is the person named in

the warrant, the federal magistrate shall

hold the person to answer in the distric:

in which the warrant was issued.

(f) BAIL. If bail was previously fixed

in another district where a warrant, in-

formation or indictment issued, the federal

magistrate shall take into account the

amount of bail previously fixed and the

reasons set forth therefor, if any, but

will not be bound by the amount of bail
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previously fixed. If the federal magistrate

fixes bail different from that previously

fixed, he shall set forth the reasons for his

action in writing.

- ADVISORY COMMITTEE NOTE

This substantial revision of rule 40 abol-
ishes the present distinction between arrest
in a nearby district and arrest in a distant
district, clarifies the authority of the mag-
istrate with respect to the setting of bail
where bail had previously been fixed in the
other district, adds a provision d=aling with
arrest of a probationer in a district other
than the district of supervision, and adds a
provision dealing with arrest of a defendant
or witness for failure to appear in another
district.

Rule 40 (a)

Under subdivision (a) of the present rule,
if a person is arrested in a nearby district
(another district in the same state, or a place
less than 100 miles away), the usual rule 5 and
5.1 preliminary proceedings are conducted. But
under subdivision (b) of the present rule, 1if
a person is arrested in a distant district,
then a hearing leading to a warrant of removal
is held. New subdivision (a) would make no
distinction between these two situations and

would provide for rule 5 and 5.1 proceedings

in all instances in which the arrest occurs
outside the district where the warrant issues
or where the offense is alleged to have been
committed.
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This abolition of the distinction between
arrest in a nearby district and arrest in a
distant district rests upon the conclusion
that the procedures prescribed in rules 5 and
5.1 are adequate to protect the rights of an
arrestee wherever he might be arrested. If
the arrest is without a warrant, it is neces-
sary under rule 5 that a complaint be filed
forthwith complying with the requirements of
rule 4(a) with respect to the showing of pro-
bable cause. If the arrest is with a warrant,
that warrant will have been issued upon the
basis of an indictment or of a complaint or
information showing probable cause, pursuant
to rules 4(a) and 9(a). Under rule 5.1, deal-
ing with the Preliminary examination, the
defendant is to be held to answer only upon
a2 showing of prolLable cause that an offense
has been committed and that the defendant
committed it.

Under subdivision (a), there are two situa-
tions in which no preliminary examination will
be held. One is where "an indictment has been
returned or an information filed," which pursu-
ant to rule 5(c) obviates the need for a pre-
liminary examination. The other is where "the
defendant elects to have the Preliminary exam-
ination conducted in the district in which the
prosecution is pending." A defendant might
wish to elect that alternative when, for
example, the law in that district is that
the complainant and other material witnesses
may be required to appear at the preliminary

examination and give testimony. See Washington -

v. Clemmer, 339 F.2d 715 (D.C. Cir. 1964,

New subdivision (a) continues the present
requirement that if the arrest was without a
warrant a warrant must thereafter issue in the
district in which the offense is alleged to
have been committed. This will ensure that
in the district of anticipated prosecution
there will have been a probable cause dete,-
mination by a magistrate or grand jury.
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Rule 40 (b)

New subdivision (b) follows existing sub-
division (b) (2) in requiring the magistrate
to inform the defendant of the provisions of
rule 20 applicable in the particular case.
Failure to so notify the defendant should not
invalidate the proceedings.

Rule 40 (c)

New subdivision (c) follows existing subdivision
(b) (4) as to transmittal cf papers.

Rule 40(4)

New subdivision (d) has no counterpart in
the present rule. It provides a procedure for
dealing with the situation in which a proba-
tioner is arrested in a district cther than
the district of supervision, consistent with
18 U.5.C. § 3653, which provides in part:

If the probationer shall be arrested in
any district other than that in which he
was last supervised, he shall be returned
to the district in which the warrant was
issued, unless jurisdiction over him is
transferred as above provided to the dis-
trict in which he is found, and in that
case he shall be detained pending further
proceedings in such district.

One possibility, provided for- in subdivi-
sion (4) (1), is that of transferring jurisdic-
tion over the probationer to the district in
which he was arrested. This is permissible
under the aforementioned statute, which pro-
vides in part:

Whenever during the period of his proba-
tion, a probationer heretofore or hereafter
placed on probation, goes from the district
in which he is being supervised to another
district, jurisdiction over him may be
transferred, in the discretion of the court,
from the court for the district from which
he goes to the court for the other district,
with the concurrence of the latter court.
Thereupon the court for the district to
which jurisdiction is transferred shall
have all power with respect to the proba-
tioner that was previously possessed by
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the court for the district from which the
transfer is made, except that the period
of probation shall not be changed without
the consent of the sentencing court. This
process under the same conditions may be
repeated whenever during the period of

his probation the probationer goes from
the district in which he is being super-
vised to another district.

Such transfer may be particularly appropriate
when it is found that the probationer has now
taken up residence in the district where he
was arrested or where the alleged occurrence
deemed to constitute a violation of probation
took place in the district of arrest. In
current practice, probationers arrested in a
district other than that of theilr present sup-
ervision are sometimes unnecessarily returned
to the district of their supervision, at con-
siderable expense and loss of time, when the
more appropriate course of action would have
been transfer of probation jurisdiction.

subdivisions (d) (2) and (3) deal with the
situation in which there is not a transfer of
probation jurisdiction to the district of ar-
rest. If the alleged probaticn violation
occurred in the Jdistrict of arrest, then,
under subdivision (4d) (2), the preliminary
hearing provided for in rule 32.1(a) (1) is to
be held in that district. This is consistent
with the reasoning in Morrissey v. Brewer,
408 U.S. 471 (1972), made applicable to proba-
tion cases in Gagnon v. Scarpelli, 411 778
(1973), where the Court stressed that often
a parolee "is arrested at a place distant from
the state institution, to which he may be
returned before the final decision is made
concerning revocation,"” and cited this as a
factor contributing to the conclusion that
due process requires “"that some minimal in-
quiry be conducted at or reasonably near the
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place of the alleged parole violation or
arrest and as promptly as convenient after
arrest while information is fresh and sources
are available.”"” As later noted in Gerstein
v. Pugh, 420 U.S. 103 (1975):

In Morrissey v. Brewer * * * and Gagnon
v. Scarpelli * * * we held that a parolee
or probationer arrested prior to revoca-
tion is entitled to an informal prelimi-
nary hearing at the place of arrest, with
some provision for live testimony. * * *
That preliminary hearing, more than the
probable cause determination required by
the Fourth Amendment, serves the purpose
of gathering and preserving live testimony,
since the final revocation hearing fre-
quently is held at some distance from the
place where the violation occurred.

However, if the alleged violation did not
occur in that district, then first-hand testi-
mony concerning the violation is unlikely to
be available there, and thus the reasoning of
Morrissey and Gerstein does not call for hold-
ing the preliminary hearing in that district.
In such a case, as provided in subdivision
(@) (3), the probationer should be held to
answer in the district court of the district
having probation jurisdiction. The purpose
0f the proce=ading there provided for is to
ascertain the identity of the probationer
and provide him with copies of the warrant
and the application for the warrant. A pro-
bationer is subject to the reporting condition
at all times and is also subject to the con-
tinuing power of the court to modifv such con-
ditions. He therefore stands subject to return
back to the jurisdiction district without the
nz2cessity of conducting a hearing in the dis-
trict of arrest to determine whether there is
probable cause tc revoke his probation.
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Rulg 40 (e)

New subdivision (e¢) has no counterpart in
the present rule. It has been added because
some confusion currently exists as to whether
present rule 40(b) is applicable to the case
in which a bench warrant has issued for the
return of a defendant or witness who has ab-
sented himself and that person is apprehended
in a distant district. 1In Bandy v. United
States, 408 F.2d 518 (8th Cir. 1969), a defend-
ant, who had been released upon his personal
recognizance after conviction and while peti-
tioning for certiorari and who failed to appear
as required after certiorari was denied, ob-
jected to his later arrest in New York and
removal to Leavenworth without compliance with
the rule 40 procedures. The court concluded:

The short answer to Bandy's first argu-

ment is found in Rush v. United States,

290 F.2d 709, 716 (5 Cir. 1961): "The
provisions of Rules 5 and 40, Federal

Rules of Criminal Procedure, 18 U.S.C.A.
may not be availed ci by a prisoner in
escape status * * * " As noted by Holtzoff,
"Femoval of Defendants in Federal Criminal
Procedure”, 4 F.R.D. 455, 458 (1946):

"Resort need not be had, however,
to this [removal] procedure for the
purpcse of returning a prisoner who has
been recaptured after an escape from
custody. It has been pointed out that
in such a case the court may summarily
direct his return under its general
power to issue writs not specifically
provided for by statute, which may be
necessary for the exercise of its jur-
isdiction and agreeable to the usages
and principles of law. In Tact, in such
- a situation no judicial process .appears
necessary. The priscner may be retaken
and administratively returned to the
custody from which he escaped."
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Bandy's arrest in New York was pursuant to
a bench warrant issued by the United States
District Court for the District of North
Dakota on May 1, 1962, when Bandy failed
to surrender himrelf to commence searvice
of his sentence on the conviction for
filing false income tax refunds. As a
fugitive from justice, Bandy was not en-
titled upon apprehension to a removal
hearing, and he was properly removed to
the United States Penitentiary at Leaven-
worth, Kansas to commence service of
sentence.

Consistent with Bandy, new subdivision (e) does
not afford such a person all of the protections
provided for in subdivision (a). However, sub-
division (e) does ensure that a determination
of identity will be made before that person is
held to answer in the district of arrest.

Rule 40 (£f)
Although the matter of bail is dealt with in

rule 46 and 18 U.S.C. §§ 3146 and 3148, new
subdivision (f) has been added to clarify the

situation in which a cdefencdant makes his
initial appearance befors the United States . .
rmagistrate anc there is a warrant issusd by

a judge of a cdifferent district who has en-
corsed the amount of bail on the warrant. The
present ambiculity c¢f the rule is creating
practical adminis4trative protlems. If the
United States magistrate concludas that a
lower bz1l is appropriate, the judce who fixed

the oricinal bail on the warrant has, on occa-
sion, expressed the view that this is inappro-
priate conduct by the macgistrate. If the
macistra+e, in such circumstances, cdoes not
reduce the bail to the amount supported by all
of the facts, there may be caused unnecessary
inconvenience to the Gefendant, and there would
arguadly be a violation of at least the spirit
0f the Bail Reform Act and the Eighth Amendment.
The Frocelures Manual for United States
Yagistrates, issued under the authority of
the Jucdicial Conference of the United States,
provices in ch. €, pp. 8-9:
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where the arrest occurs in a "distant"
district, the rules do not expressly limit
the discretion of the magistrate in the
setting of conditions of release. Hcwever,
whether or not the magistrate in the dis-
trict of arrest has authority to set his
own bail undar Rule 40, considerations OI
prooriety and comity would dictate that
the magistrate should not attempt to set
bail in a lower amount than that fixed by

a judge in another district. If an
snusual situation should arise where it
appears from all the information avail-
able to the magistrate that the amount

of bail endorsed on the warrant is exces-
sive, he should consult with a judge of
his own district or with the judge in the
other district who fixed the bail in order
to resolve any difficulties. (Where an
amount of bail is merely recommended on
the indictment by the United States attor-
ney, the magistrate has complete discre-.
tion in setting conditions of release.)

rRule 40 as amended would encourage the above - -
practice anc hopefully would eliminate the
present confusion and misunderstanding.

The last sentence of subdivision (f) re-
quires that the magistrate set forth the rea-
sons for his action in wri*ing whenever he
fixes bail in an amount different from that
previously fixed. Setting forth the reasons or
the amount of bail fixed; certainly a sound prac-
fice in all circumstances, is particularly:appro-
priate when the bail differs from that previ-
ously fixed in another district. The require-
ment that reasons be set out will ensure that
the "coasiderations of propriety and cemity”
referred to above will be specifically taken
into account.
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Rule 41. Search and Seizure

(a) AUTHORITY TO ISSUE WARRANT. A
search warrant authorized by this rule
may be issued by a federal magistrate or
a 3udge of a state court of record within
the district wherein the property or
person soucht is located, upon reguest
of a federal law enforcement officer or
an attornev for the government.

(b) PROPERTY OR PERSONS WHICH MAY BE

SEIZED WITH A WARRANT. A warrant may be
issued under this rule to search for and
seize any (1) proverty that constitutes
evidence of the commission of a crimiral
offense; or (2) contraband, the fruits cf
crime, or things otherwise criminally
possessed; or (3) property designed cr
intended for use or which is or has been
used as the means of committing a criminal

offensex ; or (4) person for whose arrest

there is probable cause, or who is unlaw-

fully restrained.
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(c) ISSUANCE AND CONTENTS.

(1) Warrant Upon Affidavit. A war-
rant other than a warrant upon oral
testimony under paragraph (2) of this
subdivision shall issue only on an affi-
davit or affidavits.sworn to before the
federal magistrate or state judge and es-~
tablishing the qrounds far issuing the
warrant. 1I the federal magistrate
ST FIPED 0P 2F FREIITIRD Lops
grounds for the application exist or
that there is probable cause to be-
lieve that they exist, he shall issue
a warrant identifying the property

or person to be seized and naming

or describing the person or place to
be searched. The finding of prcbable
cause may be based upcn hearsay evi-
dence in whole or in part. Before
tul{lag an a request for a warrant <he
SEUEIEY MavASIIATLE DX SIATE DLDDE W2y
require the affiant to appear person-

ally and may examine under oath the
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affiant and any witnesses he may pro-
duce, provided that such proceeding
shall be taken down by a court reporter
or recording equipment and made part

0Z the affidavit. The warrant shall

be directed to a civil officer of the
United States authorized to enforce or
assist in enforcing any law thereof or
to a person so authorized by the Presi-
dent of the United States. It shall
command the officer to search, within

a specified period of time not to excead
10 days, the person or place named for
the property or person specified. The
warrant shall be served in the daytime,
unless the issuing authority, by appro-
priate provision in the warrant, and

for reasonable cause shown, authorizes
its execution at times other than day-
time. It shall designate a federal mag-

istrate to whom it shall reo returned.

*
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ADVISORY COMMITTEE NOTE

This amendment to Rule 41 is intended to
make it possible for a search warrant to issue
to search for a person under two circumstances:
(i) when there is probable cause to arrest that
person; or (ii) when that person is being unlaw-

ully restrained. There may be instances in
which a search warrant would be required to
conduct a search in either of these circum-
stances. Even when a search warrant would not
be required to enter a place to search for a
person, a procedure for obtaining a warrant
should be available so that law enforcement
officers will be enccuraged to resort to the
preferred alternative of acquiring "an objec-
tive predetermination of probable cause,"
Katz v. United States, 389 U.S. 347, 88 S.Ct.
507, 19 L.Ed.2d 576 (1967), in this instance,
that the person sought is at the place to be
searched.

That part of the amendment which authorizes
issuance of a search warrant to search for a
person unlawfully restrained is consistent
with ALI Model Code of Pre-Arraignment Pro-
cedure § SS 210.3(1) (d) (Proposed Official
Draft, 1975), which specifies that a search
warrant may issue to search for "an individual
* * * who is unlawfully held in confinement or
other restraint." As noted in the Commentary
thereto, id. at p. 507:

Ordinarily such persons will ke held
against their will and in that case the
persons are, of course, not subject to
"selzure." But they are, in a sense,
"evidence" of crime, and the use of
search warrants for these purposes
presents no conceptual difficulties.

Some state search warrant provisions also pPro-
vide for issuance of a warrant in these circum-
stances. See, e.g., Ill.Rev.Stat. ch. 38,

§ 108-3 ("Any perscn who has been xidnapped

in violation of the laws of this State, or
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who has been kidnapped in another jurisdiction
and is now concealed within this State").

It may be that very often exigent circum-
stances, especially the need to act very
promptly to protect the life or well-being
of the kidnap victim, would justify an imme-
diate warrantless search for the person re-
strained. But this is not inevitably the case.
Moreover, as noted above, there should be
available a process whereby law enforcement
agents may acquire in advance a judicial de-
termination that they have cause to intrude
upon the privacy of those at the place where
the victim is thought to be located.

That part of the amendment which authorizes
issuance of a search warrant to search for a
person to be arrested is also consistent with
ALI Model Code of Pre-Arraignment Procedure §
SS 210.3(1) (d) (Proposed Official Draft, 1975),
which states that a search warrant may issue
to search for "an individual for whose arrest
there is reasonable cause." As noted in the
Commentary thereto, id. at p. 507, it is
desirable that there be "explicit statutory
authority for such searches." Some state
search warrant provisions also expressly pro-
vide for the issuance of a search warrant to
search for a person to be arrested. See, 2.9.,
Del. Code Ann. tit. 11, § 2305 ("Persons for
whom a warrant of arrest has been issued").
This part of the amendment to Rule 41 covers
a defendant or witness for whom an arrest
warrant has theretofore issued, or a defendant
for whom grounds to arrest exist even though
no arrest warrant has theretofore issued.

It also covers the arrest of a deportable alien
under 8 U.S.C. § 1252, whose presence at a
certain place might be important evidence of
criminal conduct by another person, such as

the harboring of undocumented aliens under

8 U.S.C. § 1324(a) (3).
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In United States v. Watson, 423 U.S. 411,
96 S.Ct. 820, 46 L.Ed.2d 598 (1976), the Court
once again alluded to "the still unsettled
question" of whether, absent exigent circum-
stances, officers acting without a warrant may
enter private premises to make an arrest.
Some courts have indicated tha% probable cause
alone ordinarily is sufficient to support an

arrest entry, United States v. Fernandez, 480
F.2d 726 (2d Cir. 1973); United States ex rel.
Wright v. Woods, 432 F.2d -143 (7/th Cir. 1970).
There exists some authority, however, that
except under exigent circumstances a warrant
is required to enter the defendant's own prem-
ises, United States v. Calhoun, 542 F.2d 1094
(9th Cir. 1976); United States v. Lindsay,

506 F.2d 166 (D.C.Cir. 1974); Dorman v. United
States, 435 F.2d 385 (D.C.Cir. 1970), or, at
least, to enter the premises of a third party,
Virgin Islands v. Gereau, 502 F.2d 914 (3d Cir.
1974); Fisher v. Volz, 496 F.2d 333 (3d Cir.
1974); Huotari v. Vanderport, 38(¢ F.Supp. 645
(D. Minn. 1974).

It is also unclear, assuming a need for a
warrant, what kind of warrant is required, al-
though it is sometimes assumed that an arrest
warrant will suffice, e.g., United States v.
Calhoun, supra; United States v. James, 528
F.2d 999 (5th Cir. 1976). There 1s a growing
pody of authority, however, that what is needed
to justify entry of the premises of a third
party to arrest is a seafch warrant, e.g.,
Virgin Islands v. Gereau, supra; Fisher v. Valz,
supra. The theory is that if the privacy of
this third party is to be protected adequately,
what is needed is a probable cause determination
by a magistrate that the wanted person is pre-
sently within that party's premises. "A warrant
for the arrest of a suspect may indicate that
the police officer has probable cause to beliesve
the suspect committed the crime; it affords no
basis to believe the suspect is in some strang-
er's home." Fisher v. Volz, supra.
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It has sometimes been contended that a search
warrant should be reguired for a nonexigent
entry to arrest even when the premises to be
entered are those of the person to be arrested.
Rotenberg & Tanzer, Searching for the Person
to be Seized, 35 Ohio St.L.J. 56, 69 (1974).
Case authority in support is lacking, and it
may be that the protections of a search warrant
are less important in such a situation because

ordinarily "rudimentary police procedure dic-
tates that a suspect's residence be eliminated
as a possible hiding place before a search is
conducted elsewhere." People v. Sprovieri,

85 Ill.App.2d 10, 238 N.E.2d 115 (1968).

Despite these uncertainties, the fact
remains that in some circuits under some cir-
cumstances a search warrant 1s reguired to
enter private premises to arrest. Moreover,
the law on this subject is in a sufficient
state of uncertainty that this position may
be taken by other courts. It is thus impor-
tant that Rule 41 clearly express that a
search warrant for this purpose may issue.
And even if future decisions head the other
direction, the need for the amendment would
still exist. It is clear that law enforce-
ment officers "mav not constitutionally enter
the home of a private individual to search for
another person, though he be named in a valid
arrest warrant in their possession, absent
probable cause to believe that the named
suspect is present within at the time."
Fisher v. Volz, supra. The cautious officer
is entitled to a procedure whereby he may
have this probable cause determination made
by a neutral and detached magistrate in ad-
vance of the entry.
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Rule 44. Right to and Assignment of Counsel

1 (c) JOINT REPRESENTATION, Whenever

2 Lwo or more defendants have been jointly

3 charced pursuant to Rule 8(b) or have

4 been joined for trial pursuant to Rule

5 13, and are represented by the same re-
6 tained or assigned counsel or by retained
7 or assicgned counsel who are associated

8 in the practice of law, the court shall

9 promptly inquire with respect to such

10 Joint representation and shall personally

11 advise each defendant of his right to the

12 szfective assistance of counsel, including
13 separate representation. Unless it ap-
14 pears that there is good cause to believe

15 no conflict of interest is likely to

16 arise, the court shall take such measures
17 as may be appropriate to protect each
18 deferdant's right to counsel.
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ADVISORY COMMITTEE NOTE

Rule 44 (c) establishes a procedure for
avoiding the occurrence of events which might
otherwise give rise to a plausible post-con-
viction claim that because of joint represen-
tation the defendants in a criminal case were
deprived of their Sixth Amendment right to
the effective assistance of counsel. Although
"courts have cifferec with res-ect to the sccre
anc nature of the affirmative auty 2f the trial
jucge to assure that criminal cefendants are
nct uerrived >f their right tc the effective
assistance of counsel by jocint re-resentation
cf conflicting interests," Holloway v, Arkan-
sas, 98 S.Ct. 1173 (1978) (where the Court
fiunw: 1t umecessary to reach this issue), this
amendment is generally consistent with the
current state of the law in several circuits.
2s held in United States v. Carrigan, 543
F.2d 1053 (2d Cir. 1976):

When a potential conflict of interest
arises, either where a ccurt has as-
signed the same counsel to represent
several defendants or where the same
counsel has been retained by co-defend-
ants in a criminal case, the proper
course of acticn for the trial judge
is to conduct a hearing to deternine
whether a conflict exists to the degree
that a defendant may be prevented from
receiving advice and assistance suffi-
cient to afford him the guality of re-
presentation guaranteed by the Sixth
Amendment. The deifendant should be
fully advised by the trial court of
the facts underlying the poteantial

" conflict and be given the opportunity
to express his views.

See alsc United States v, Lawriw, 56
(&th Cir. 1977) (zuty

on trial judge to make inquiry where joint
representation by appointed or retain;d courn-
sel, and "withcut such an inguiry a finding
of knowing and intelligent waiver will seldcnm
if ever, be sustained by this Court"):

o
'IJ
Mo
(@]
O
(3]
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Abraham v. United States, 549 F.2d 236 (24
Cir. 1977); United States v. Mari, 526 F.24
117 (24 Cir. 1975); United States v. Truglio,
493 F.2d 574 (4th Cir. 1974) (joint represen-
tation should cause trial judge "to inquire
whether the defenses to be presented in any
way conflict"); United States v. DeBerry,

487 F.2d 488 (2d Cir. 1973); United States

ex rel. Hart v. Davenport, 478 F.2d 203 (3d
Cir. 1973) (noting there "is much to be said
for the rule . . . which assumes prejudice
and nonwaiver if there has been no on-the-
record inguiry by the court as to the hazards
to defendants from joint representation");
United States v. Alberti, 470 F.2d 878 (24
Cir. 1973); United States v. Foster, 469 F.2d
1 (1st Cir. 1972) (lack of sufficient inquiry
shifts the burden of proof on the question

of prejudice to the government); Campbell v.
United States, 352 F.2d 359 (D.C.Cir. 1965)
(where joint representation, court "has a
duty to ascertain whether each defendant

has an awareness of the potential risks of
that course and nevertheless has knowingly
chosen it"). Some states have taken a like
position; see, e.g., State v. Olsen, --- Minn.
-=--, 258 N.W.2d 898 (1977).

This procedwe is also consistent with that
recommended in the ABA Standards Relating to
the Function of the Trial Judge (Approved Draft,
1972), which provide in § 3.4(b):

Whenever two or more defendants who
have been jointly charged, or whose cases
have been consolidated, are represented
by the same attorney, the trial judge
should inquire into potential conflicts
which may jeopardize the right of each
defendant to the fidelity of his counsel.

Avoiding a conflict-of-interest situation is
in the first instance a responsibility of the
attorney. 1If a lawyer represents "multiple
clients having potentially differing interests,
he must weigh carefully the possibility that
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his judgment may be impaired or his loyalty
divided if he accepts or continues the em-
ployment," and he is to "resolve all doubts
against the propriety of the representation.”
Ccde of Professional Responsibility, Ethical
Consideration 5-15. See also ABA Standards
Relating to the Defense Function § 3.5(b)
(Approved Draft, 1971), concluding that the
"potential for conflict of interest in repre-
senting multiple defendants is so grave that
ordinarily a lawyer should decline to act for
more than one of several co-defendants except
in unusuval situations when, after careful in-
vestigation, it is clear that no conflict is
likely to develop and when the several defend-
ants give an informed consent to such multiple
representation."

It by no means follows that the inquiry
provided for by rule 44(c) 1s unnecessary.

For one thing, even the most diligent attorney
may be unaware of facts giving rise to a po-
tential conflict. Often "counsel must operate
scmewhat in the dark and feel theilr way uncer-
tainly to an understanding of what their clients
may be called upon to meet upon a trial" and
consequently "are frequently unable to foresee
developments which may require changes in
strategy." United States v. Carrigan, supra
(concurring opinion). "Because the conflicts
are often subtle it is not enough to rely upon
counsel, who may not be totally disinterested,
to make sure that each of his joint clients
has made an effective waiver." United States
v. Lawriw, supra.

Moreover, it is important that the trial
judge ascertain whether the effective and fair
administration of justice would be adversely
affected by continued joint representation,
even when an actual conflict is not then appar-
ent. As noted in United States v. Mari, supra
{concurring opinion):

Trial court insistence that, except in
extracrdinary circumstances, codefendants
retain separate counsel will in the long
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run . . . prove salutary not only to

the administration of justice and the
appearance of justice but the cost of
justice; habeas corpus petitions, peti-
tions for new trials, appeals and occa-
sionally retrials . . . can be avoided.
Issues as to whether there is an actual
conflict of interest, whether the con-
flict has resulted in prejudice, whether
there has teen a waiver, whether the
wailver is intelligent and knowledgeable,
for example, can all be avoided. Where

a conslict that first did not appear sub-
sequently arises in or before trial, . . .
continuances or mistrials can be saved.
Essentially by the time a case . . . gets
to the appellate level the harm to the
appearance of justice has already been
done, whether or not reversal occurs;

at the trial level it is a matter which
is so easy to avoid.

A rule 44(c) inquiry is required whether
counsel is assigned or retained. It "makes
no difference whether counsel is appointed by
the court or selected by the defendants; even
where selected by the defendants the same dan-
gers of potential conflict exist, and it is
also possible that the rights of the public
to the proper administration of justice may
be affected adversely." United States v. Mari,
supra (concurring opinion). See also United
States v. Lawriw, supra. When there has been
"no discussion as to possible conflict initi-
ated by the court," it cannot be assumed that
the choice of counsel by the defendants "was
intelligently made with knowledge of any possi-
ble conflict." United States v. Carrigan,
supra. As for assigned counsel, it is provided
by statute that "the court shall appoint sepa-
rate counsel for defendants having interests
that cannot properly be represented by the
same counsel, or when other good cause is
shown." 18 U.S.C. § 3006(A) (b). Rule 44 (c)
is nct intended to prohibit the automatic
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appointment of separate counsel in the first
instance, see Ford v. United States, 379 F.2d
123 (D.C.Cir. 1967); Lollar v. United States,
376 F.2d 243 (D.C.Cir. 1967), which would
obviate the necessity for an inquiry.

Under rule 44(c), an inquiry is called for
when the joined defendants are represented by
the same attorney and also when they are repre-
sented by attorneys "associated in the practice
of law." This is consistent with Code of Pro-
fessional Responsibility, Disciplinary Rule
5-105(D) (providing that if "a lawyer 1is re-
quired to decline employment or to withdraw
from employment" because of a potential con-
flict, "no partner or associate of his or his
firm may accept or continue such employment") ;
and ABA Standards Relating to the Defense Func-
tion § 3.5(b) (Approved Draft, 1971) (applica-
ble to "a lawyer or lawyers who are associated
in practice"). Attorneys representing joined
defendants should so advise the court if they
are associated in the practice of law.

The rule 44(c) procedure is no* limited to
cases expected to go to trial. Although the
more dramatic conflict situations, such as
when the question arises as to whether the
several defendants should take the stand,
Morgan v. United States, 396 F.2d 110 (24 Cir.
1968), tend to occur in a trial context, seri-
ous conflicts may also arise when one or more
of the jointly represented defendants pleads
guilty.

The problem is that even where as here
both codefendants pleaded guilty there
are fraquently potential conflicts of
interest . . . [Tlhe prosecutor may be
inclined to accept a guilty plea from one -
codefendant which may harm the interests
of the other. The contrast in the dispo-
sitions of the cases may have a harmful
impact on the codefendant who does not
initially plead guilty; he may be pres-
sured into pleading guilty himself rather
than face his codefendant's bargained-for
testimony at a trial. And it will be his
own counsel's recommendation to the initially
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pleading codefendant which will have
contributed to this harmful impact upon
him . . . [IJn a given instance it would
be at least conceivable that the prose-
cutor would be willing to accept pleas
to lesser offenses from two defendants
in preference to a plea of guilty by

one deifendant to a greater offense.

United States v. Mari, supra (concurring opin-
ion). To the same effect is ABA Standards
Relating to the Defense Function at 213-14.

It is contemplated that under rule 44 (c)
the court will make appropriate inquiry of
the defendants and of counsel regarding the
possibility of a conflict of interest develop-
ing. Whenever it is necessary to make a more
particularized inquiry into the nature of the
contemplated dafense, the court should "pursue
the inquiry with defendants and their counsel
on the record but in chambers" so as "to avoid
the possibility of prejudicial disclosures to
the prosecution." United States v. Foster,
supra. It is important that each defendant
be "fully advised of the facts underlying the
potential conflict and is given an opportunity
to express his or her views." United States
v. Alberti, supra. The rule specifically re-
quires that the court personally advise each
defendant of his right to effective assistance
of counsel, including separate representation.
See United States v. Foster, supra, requiring
that the court make a determination that joint-
ly represented defendants "understand that they
may retain separate counsel, or if qualified,
may have such counsel appointed by the court
and paid for by the government."

Under rule 44(c), the court is to take appro-
priate measures to protect each defendant's
right to counsel unless it appears "there is
good cause to believe no conflict of interest
is likely to arise" as a consequence of the
continuation of such joint representation. A
less demanding standard would not adequately
protect the Sixth Amendment right to effective
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assistance of counsel or the effective admin-
istraticn >I criminal justice Although joint
rezresentation "is nct cer oe viclative 2f c¢on-
stituticnal guarantees of effective assistance

Pag

of ccunsel, H-licoway v. Arkansas, suira, it
weula not suiflce TS reqUIrs TaAS Court
to act only when a conflict of interest is
then apparent, for it is not possible to
"anticipate with complete accuracy the course
that a criminal trial may take." Fryar v.
United States, 404 F.2d 1071 (l0th Cir. 1968).
This 1s particuiarly so in light of the fact
that if a conflict later arises and a defend-
ant thereafter raises a Sixth Amendment objec-
tion, a court must grant relief without indulg-
ing "in nice calculations as to the amount of
prejudice arising from its denial." Glasser
ve Uniteg States, 315 U.5. 60 (1942), This iz
because, a3 the 3urreme Ccurt mcre recently
nitec 1n Hol.cway v, Arkensas, suvra, 'in a
joint retresentaticn c¢f conflicting
ts tne 2vii ,.. 15 in what the advocats
mse.f com el.ed to refrain frem .zing,”
nakes it "virtually imtossible! t:2
the imzact -f th=s ccnfiict,

Rule 44 (c) does not srecify what particular
measures must be taken. It is apprcpriate to
leave *his within the court's discretion, for
the measures which will best protect each de-
fendant's right to counsel may well vary from
case to case. One possible ccurse of action
is for the court to obtain a knowing, intelli-
gent and vocluntary waiver of the right to sepa-
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DeBerry, supra, holding that defendants should
be jointly represented only if "the court has
ascertained that . . . each understands clearly
the possibilities of a conflict of interest and
waives any rights in connection with it." it
must be emphasized that a "waiver of the right
to separate represenation shculd not be accepted
by the court unless the defendants have each
been informed of the probable hazards; and the
voluntary character of their waiver is apparent.”
ABA Standards Relating to the Function of the
Trial Judge at 45. United States v. Garcia,
supra, spells out in significant detall what
should be done to assure an adequate waiver:

As in Rule 11 procedures, the district
court should address each defendant per-
sonally and forthrightly advise him of
the potential dangers of representation
by counsel with a conflict of interest.
The defendant must be at liberty to

s (.
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question the district court as to the
nature and consequences of his legal
representation. Most significantly,

the court should seek to elicit a narra-
tive response from each defendant that

he has been advised of his right to
effective representation, that he under-
stands the details of his attorney's
possible conflict of interest and the
potential perils of such a conflict,

that he has discussed the matter with

his attorney or if he wishes with out-
side counsel, and that he voluntarily
waives his Sixth Amendment protections.
It is, of course, vital that the waiver
be established by "clear, unequivocal,
and unambiguous language." . . . Mere
assent in response to a series of ques-
tions from the bench may in some cir-
cumstances constitute an adequate waiver,
but the court should nonetheless endeavor
to have each defendant personally articu-
late in detail his intent to forego this
significant constitutional protection.
Recordation of the waiver collogue between
defendant and judge will also serve the
government's interest by assisting in
shielding any potential conviction from
collateral attack, either on Sixth Amend-
ment grounds or on a Fifth or Fourteenth
Amendment "fundamental fairness" basis.

See also Hyman, Joint Representation of Multiple
Defendants in a Criminal Trial: The Court's
Headache, 5 Hofstra L.Rev. 315, 334 (1977).
Another possibility is that the court will
order that the defendants be separately repre-
sented in subsequent proceedings in the case.

Though the court must remain a2lert ts5 an: take
acczunt cf tne fact that 'certain aivantages might
accrue frcm joint re-resentcaticn,” follizway v, >
Arkansas, surra, it need nct termit the joint rex-
resentaticn t> ccntilLue merely because the ~efen..=-

ants ex<tress s willingness t- 3- “roceea, That is,
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there will be cases where the court should
require separate counsel to represent cer-
tain defendants despite the expressed
wishes of such defendants. Indeed, fail-
ure of the trial court to require separate
representation may . . . require a new
trial, even though the defendants have
expressed a desire to continue with the
same counsel. The right to effective
representation by counsel whose loyalty

is undivided is so paramount in the proper
administration of criminal justice that it
must in some cases take precedence over
all other considerations, including the
expressed preference of the defendants
concerned and their attorney.

United States v. Carrigan, supra (concurring

opinion). See alsoc United States v. Lawriw,

supra; Abraham v. United States, supra; ABA

Standards Relating to the Defense Function at

213, concluding that in some circumstances "even {
full disclosure and consent of the client may

not be a adequate protection." As noted in

United States v. Dolan, 570 F.2d4 1177 (34 Cir.

1978), such an order may be necessary where the

trial judge 1is

not satisfied that the waiver is proper.

For example, a defendant may be competent

enough to stand trial, but not competent

enough to understand the complex, subtle,

and sometimes unforeseeable dangers inher- |
ent in multiple representation. More J
importantly, the judge may find that the

waiver cannot be intelligently made simply

because he is not in a position to inform J
the defendant of thie foreseeable prejudices

multiple representation might entail for

him,

As concluded in Dolan, "exercise of the court's
supervisory powers by disqualifying an attorney
representing multiple criminal defendants in .
spite of the defendants' express desire to re- ' 3
tain that attorney does not necessarily abrogate f
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defendant's sixth amendment rights", It does
not follow from the absolute right of self-
representation recognized in Faretta v.
California, 422 U.S. 806 (1975), that there
is an absolute right to counsel of one's own
choice. Thus,

when a trial court finds an actual con-
flict of interest which impairs the abil-
ity of a criminal defendant's chosen coun-
sel to conform with the ABA Code of Pro-
fessional Responsibility, the court should
not be required to tolerate an inadequate
representation of a defendant. Such rep-
resentation not only constitutes a breach
of professional ethics and invites dis-
respect for the integrity of the court,
but it is also detrimental to the inde-
pendent interest of the trial judge to

be free from future attacks over the
adequacy of the waiver or the fairness

of the proceedings in his own court and
the subtle problems implicating the de-
fendant's comprehension of the waiver.
Under such circumstances, the court can
elect to exercise its supervisory author-
ity over members of the bar to enforce
the ethical standard requiring an attor-
ney to decline multiple representation.

United States v. Dolan, supra. See also Geer,
Conflict of Interest and Multiple Defendants
in a Criminal Case: Professional Responsibil-
ities of the Defense Attorney, 62 Minn.L.Rev.
119 (1978); Note, Conflict of Interests in
Multiple Re,resentation of Criminal Co~Defend-
ants, 68 J.Crim.L. & C. 226 (1977).

The failure in a particular case to conduct
a rule 44(c) inquiry would not, standing alone,
necessitate the reversal of a conviction of a
jointly represented defendant. However, as is
currently the case, a reviewing court is more
likely to assume a conflict resulted from the
joint representation when no inquiry or an
inadequate inguiry was conducted. United
States v. Carrican, supra; United States v.
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DeBerry, supra. On the other hand, the mere
fact that a rule 44(c) inquiry was conducted
in the early stages of the case does not re-
lieve the court of all responsibility in this
regard thereafter. The obligation placed upon
the court by rule 44(c) is a continuing one,
and thus in a particular case further inquiry
may be necessary on a later occasion because
of new developments suggesting a potential f
conflict of interest. :
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PROPOSED AMENDMENTS

TO RULES GOVERNING SECTION 2254 CASES

IN THE UNITED STATES DISTRICT COURTS

Rule 10. Powers of Magistrates

The duties imposed upon the judge of
the district court by these rules 27 35
4> 67 aré ? may be performed by a United

States magistrate pursuant to 238 U.S.C.

§ 636. £ and teo the extent that ke is

se empewexed by rule of the distries
eourtsy and £o the extent the districE
court has established standards ard eri-
teria feor the perfermanee of sueh dutiesy
exeept that when sueh duties invelve £he
making of an exder; under ruie 4+ gxg-

missing t&he petitieny; the magistrate skail

(€4

submit &o the eourt his repert as t2 £he
faeks and his recommandation with respeex

&o the eordex =8 be made by the eeoursr
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ADVISORY COMMITTEE NOTE

This amendment conforms the rule to subse-
quentlyg enacted legislation clarifying and
further defining the duties which may be as-
signed to a magistrate, 18 U.S.C. § 636, as
amended in 1976 by Pub.L. 94-577. To the
extent that rule 10 is more restrictive than
§ 636, the limitations are of no effect, for
the statute expressly governs "(n]otwithstand-
ing any provision of law to the contrary."

The reference to particular rules is stricken,
as under § 636(b) (1) (A) a judge may designate
a magistrate to perform duties under other rules

as well (e.g., order that further transcripts
be furnished under rule 5; appoint counsel under
rul> 8). The reference to "established stand-

ards and criteria" is stricken, as § 636 (4)
requires each district court to "establish
rules pursuant to which the magistrates shall
discharge their duties.” The exception with
respect to a rule 4 order dismissing a petition
is stricken, as that limitation appears in

§ 636(b) (1) (B) and is thereby applicable to
certain other actions under these rules as
well {(e.g., determination of a need for an
evidentiary hearing under rule 3; dismissal
of a delayed or successive petition uncer
rule 9).
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PROPOSED AMENDMENTS TO THE

RULES GOVERNING SECTION 2255 PRCCEEDINGS FOR

10
11
12
13
14

15

THE UNITED STATES DISTRICT COURTS

Rule 10. Powers of Magistrates

The duties imposed upon the judge of
the district court by these rules 2+ 375
4+ 6+ ard 7 may be performed by a United

States magistrate pursuant to 28 U.S.C.

§ 636. £ and &o the exten:t that BRe is se

empewexed by rrle of the distriet geurts
and #e =he extent the distriet eour& has
eskablished shandaxds and exiteria £or the
perfeormanee of sueh dutesy exHseps thaﬁ7
when sueh duties inveive the making of

an erder under rule 4 dismissing the
meeiens the magistxatke shall submit e

ehe ceourt his reper: as te rhe faets and

h+s mece=wendation wieh respeet &6 the

order to be made by the ecoures

ADVISORY COMMITTEE NOTE

This amendment conforms the rule to 18 U.S.C.

§ 636. See Advisory Committee Note to rule 10
of the Rules Governing Section 2254 Cases in the
United States District Courts.
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Rule 11. Time for Appeal

1 The time for appeal from an order
2 entered on a motion for relief made pur-
3 suant to these rules is as provided in

4 Rule 4(a) of the Federal Rules of Appellate

5 Procedure. ©Nothing in these rules shall

6 be construed as extending the time to
7 appeal from the original judgment of con-

3 viction in the district court.

ADVISORY COMMITTEE NOTE

Prior to the promulgation of the Rules Govern-
ing Section 2255 Proceedings, the courtsconsist-
ently held that the time for appeal in a section
2255 case 1is as provided in Fed.R.App.P. 4(a),
that is, 60 days when the government is a party,
rather than as provided in arpellate rule 4(b),
which says that the time is 10 days in criminal ‘
cases. This result has often been explained on
the ground that rule 4(a) has to do with civil
cases and that "proceedings under section 2255
are civil in nature." E.g., Rothman v. United
States, 508 F.2d 648 (3d Cir. 1975). Because
the new section 2255 rules are based upon the
premise "that a motion under § 2255 1is a further
step in the movant's criminal case rather than
a separate civil action," see Advisory Committee
Note to rule 1, the question has arisen whether
the new rules have the effect of shortening the
time for appeal to that provided in appellate

rule 4(b). A sentence has been added to rule
11 in order to make it clear that this is not
the case.
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Even though section 2255 proceedings are
a further step in the criminal case, the
added sentence correctly states current law.
In United States v. Hayman, 342 U.S. 205
(1952) , the Supreme Court noted that such
appeals "are governed by the civil rul -
applicable to appeals from final judgmc.
in habeas corpus actions." 1In support, the
Court cited Mercado v. United States, 183
F.2d 486 (lst Cir. 1950), a case rejecting
the argument that because § 2255 proceedings
are criminal in nature the time for appeal
is only 10 days. The Mercado court concluded
that the situation was governed by that part
of 28 U.S.C. § 2255 which reads: "An appeal
may be taken to the court of appeals from the
order entered on the motion as from a final
judgment on application for a writ of habeas
corpus."” Thus, because appellate rule 4(a)
is applicable in habeas cases, .if -likewise
governs in § 2255 cases even though they are
criminal in nature.
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PROPOSED AMENDMENT
TO THE FEDERAL RULES OF EVIDENCE

Rule 410. Inadmissibility of Pleas, O6ffers of
Pieas Plea Discussions, and Related Statements

1 Except as otherwise provided in this

2 rule, evidence of the following a piea eof

3 guiteyy laker withdrawry or a piea of

4 neie eentenderey or of ar effer &o pilead
5 guilty or role eorntendere ke £he exrime

6 eharged oF ary ether erime; or of state-
7 ments made irn @enneetien wiethy and reie-
8 veRe tey ary 6+ the feoregeing pieas er

9 effersy 1is not, in any civil or criminal

10 proceeding, admissible irn any eivii eor

11 eriminat preceeding against the persen de-

12 fendant who made the plea or effex was a

13 participant in the plea discussions:

14 (1) a plea of guilty which was later

15 withdrawn;

16 (2) a plea of nolo contendere:

17 (3) any statement made in the course of

18 any proceedings under Rule 11 of the Federal
19 Rules of Criminal Procedure or comparable

20 state procedure regarding either of the

21 foregoing pleas; or
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RULES OF EVIDENCE

(4) any statement made in the course

of plea discussions with an attorney for

the prosecuting authority which do not

result in a plea of guilty or which result

in a plea of guilty later withdrawn.

However, evidenee of such a statement made
+n eorneection with; ard relevant tey a piea
ef guiitys; later withdrawny a piea of nete
eontendere; or an offer te plead guiiey er
nete contendere to the erime eharged o¥ any

ether erime; is admissible (i) in any pro-

ceeding wherein another statement made in

the course of the same plea or plea dis-

cussions has been introduced and the state-

ment ought in fairness be considered con-

temporaneously with it, or (ii) in a

criminal proceeding for perjury or false
statement if the statement was made by
the defendant under oath, on the record

and in the presence of counse..
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ADVISORY COMMITTEE NOTE

Present rule 410 conforms to rule ll(e) (6)
of the Federal Rules of Criminal Procedure.
A proposed amendment to rule 11l (e) (6) would
clarify the circumstances in which pleas,
plea discussions and related statements are
inadmissible in evidence; see Advisory Commit-
tee Note thereto. The amendment proposed

above would make comparable changes in rule
410.
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