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Summary of Report

The annexed report recommends:

1. Approval of the comments of the Advisory Committee on
Rules of Evidence and this committee set out in Appendix B on the
House Subcommittee draft of H.R.5463 relating to the Federal Rules
of Evidence.

2., Approval of the proposed rules and official forms under
Chapter XI of the Bankruptcy Act set out in Appendix C, and their
transmittal to the Supreme Court.

3. Approval of the corrective amendments to Official Bank-
ruptcy Form No.7 set out in Appendix D, and to Criminal Rules
41(a) and 50 set out in Appendix E, and their transmittal to the
Supreme Court.
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REPORT

TO THE JUDICIAL COKRFERENCE OF THE UKITED STATES:
The standing Committee on Rules of Practice and Pro-
cedure has held two meetings since the last session of the Jud-

jcial Conference. The first was a special joint meeting with

the Advisory Committee on Rules of Evidence held in Washington
on July 18 and 19,1973 to consider the changes in the Federal

Rules of Evidence tentatively proposed by the House Judiciary

Subcommittee on Criminal Justice in its committee print of
E.R.5463, the pending bill to enact the rules. The second meet-
ing of the standing committee was its regular meeting held in
Washington on August 20,1973. A quorum of the committee was

present at each meeting.

Rules of Evidence

The Federal Rules of Evidence which were prescribed by
the Supreme Court on Kovember 20,1872, were transmitted by the
Chief Justice to the two Houses of Congress on February 5,1973.

On March 30, 1973 an Act of Congress was approved which directs
that these rules shall have no effect "except to the extent,
and with such amendments, as they may be expressly approved by Act

of Congress.'" Pub.L.93-12. A bill,H.R.5463, to enact the Federal

Rules of Evidence had been introduced in the House of Representatives
_1_
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on March 12, 1973 which along with the order of the Supreme Court
prescribing the rules had been referred to a Subcommittee of the
House Judiciary Committee of which Representative William L.
Hungate of Missouri is chairman and which is now designated as
the Subcommittee on Criminal Justice. That Subcommittee held
extensive hearings on the rules at two sessions at which Albert
E. Jenner, Jr., chairman, and Prof. Edward W. Cleary, reporter,
of the Advisory Committee on Rules of Evidence, and the under-
signed chairman of the standing committee were requested to,
and did, testify on the rules.

The House Subcommittee gave extensive consideration
to the rules, holding 17 markup sessions, and on June 28, 1973
released a committee print of H.R. 5463 amended to incorporate
the changes proposed by the Subcommittee in the rules as pres-
cribed by the Supreme Court and transmitted to the Congress.
A copy was transmitted to the Chief Justice for the consideration
and comments of the Judicial Conference and was referred to the
committees for consideration. Chairman Hungate of the Subcommit-
tee requested that comments be forwarded to the Subcommittee by
Juty 31,1973 so that they might be considered by the staff in
August and by the Subcommittee early in September to the end that
a final draft might be approved in September for submission-to
the full committee and, if approved, to the House for passage in
the fall. This time schedule appears to be necessary if the
Senate is to be given a full year for consideration of the rules
enacting legislation before the final adjournment of the present
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Congress when all unenacted bills would die.

Accordingly the standing committee held the joint meet-
ing on July 18 and 19 with the Advisory Committee on Rules of
Evidence, which is reported above, at which all of the amendments
to the Federal Rules of Evidence proposed by the House Subcommit-
tee were considered at length, together with the accompanying
explanatory Subcommittee Hotes. The two committees agreed in
formulating their comments on each of the proposed amendments.

In addition the two committees considered the proposal of the
Subcommittee to add to H.R.5463 a aew section 2 which would add
to title 28, U.S.C., a new section 1657 giving to the Supreme
Court expressauthority to prescribe amendments to the Federal
Rules of Evidence. The committees very much approve this pro-
posal which would eliminate any question as to the power of the
Court in this regard. The proposal, however, contains a proviso
that either House may by its own resolution reject such a rules-
proposal prescribed by the Court in which case it shall not take
effect. Similar provisions in S.2432 of the 92d Congress were
disapproved by the Judicial Conference at its session in October
1971 (Rep.Jud.Conf.Oct.1971, p.57). The two committees were
united in disapproving this provision of the Subcommittee's pro-
posal.

The committee print of H.R. 5463 which sets out the
amendments proposed by the Subcommittee is annexed to this report
as Appendix A and the comments of the standing committee and the
advisory committee are annexed as Appendix B, In view of the
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request of the House Subcommittee, with which it was believed

the Judicial Conference would want to cooperate, the Chief Justice
authorized the committees' comments which appear herein as
Appendix B to be submitted to the House Subcommittee on July 31st
upon the explicit understanding that they constitute merely a
working paper and have not rece.ved the consideration or approval
of the Conference. This was done.

The standing committee would recommend that the Confer-
ence consider and approve Appendix B and authorize the immediate
release of your action to the House Subcommittee. The Subcom-
mittee has informed us that it will welcome this action and that
information as to the views of the Conference will be most useful

to it even after September 1l4th.

Bankruptcy Rules

The standing committee i< happy to be able to report that
the Bankruptcy Rules and Officia} rorms covering Chapters I-VII and
Chapter XIII which were approved by the Conference in October 1972
were prescribed by the Supreme Court by order entered April 24,1973,
to be effective October 1,1973. They were promptly transmitted to
the Congress by the Chief Justice. It is not anticipated that either
House of Congre=s will have any rroblem with them.

The Advisory Coamittee on Bankruptcy Rules met in
Washington on July 18-2, 1973 and approved a definitive draft
of the proposed rules and official forms under Chapter XI (Ar.
rangements) of the Bankruptcy Act. The draft was submitted

to the standing committee +t its meeting on August 20th and

with a modification of Rule 11-15 approved. It is annexed
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to this report as Appendix C. The standing committee recommends
that the Conference approve the draft rules and transmit them to
the Supreme Court with the recommendation that they be prescribed
for use in proceedings under Chapter XI of the Act effective, if
possible, July 1, 1974.

The Advisory Committee at its July meeting gave consi-
deratios to the comments and suggestions received from the public
and the Securities and Exchange Commission on the preliminary draft
of Chapter X Rules (Corporate Reorganization) which was printed
and circulated under date of December 1972 but did not complete
its consideration of those rules. It will give them further
consideration at its next meeting, at which it will also consider
a preliminary draft of rules under Chapter IX (Composition of
Indebtedness of Local Taxing Agencies) which has been prepared
by Prof. Lawrence P. King, one of the associate reporters to the
Advisory Committee. Following preliminary approval, that draft
will be printed for public circulation. A preliminary draft of
Chapter XII Rules (Real Property Arrangements) is now in the
hands of the Government Printing ©ffice and will be distributed
to the bench and bar for comments as soon as the printed pamphlets
are available.

A draft of the last set of rules required under the
Bankruptcy Act, those covering railroad reorganization proceedings
under Chapter VIII, section 77, of the Act, is now in the course
of preparation by Prof. Walter J. Taggart, one of the associate

reporters to the Advisory Committee, and will be printed and cir-
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culated to the bench and bar after it is completed and approved
in preliminary form by the Advisory Committee. The standing
committee is, therefore, able to report that the end is in sight
for the completion of the tremendous work which has been confided
to the Advisory Committee on Bankruptcy Rules of preparing com-
prehensive rules of procedure under all the provisions of the

Bankruptcy Act.

Civil Rules

The Advisory Committee has not held a formal meeting
since the last session of the Conference. Its reporter is con-
tinuing his study of Rule 23 relating to class actions. In
addition, the committee is undertaking a study of the possible
amendment of Rule 48 to provide for a six member jury and a
lesser number of peremptory challenges in view of the decision

of the Supreme Court in Colgrove v. Battin, decided June 21,

1973.

Criminal Rules

The Advisory Committee on Criminal Rules met on August
2d and 3d, 1973 in Washington. The Advisory Committee's prelim-
inary drafts of amendments to Cr  'nal Rules 6, 11, 23, 24, 35,
41 and 43, new Criminal Rule 40.., Rules Governing Habeas Corpus
Proceedings, Rules Governing §2255 Proceedings and amendment to
Appellate Rule 4 which were published in January 1973 are pre-

sently being considered by the bench and bar and will be further

considered by the Advisory Committee in the spring in the light
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of the comments received. %
At its recent meeting the Advisory Committee gave
extended consideration to suggestions with respect to ‘the
operation and use of the grand jury and to the legal problems
connected therewith. The committee is continuing its study of
this subject. It also gave preliminary consideration to a
number of other proposals for amendment of the Criminal Rules.

These will be given further study by the committee.

Corrective Rules Amendments

Official Bankruptcy Form No.7. In Official Form No.7,

which was forwarded by the Conference to the Supreme Court with
the Bankruptcy Rules and other Official Forms on January 10,1973
and which was prescribed by the Court April 24,1973, a portion
of subdivisions 14 and 15 was inadvertently omitted. An amend-
ment to correct this omission is annexed hereto as Exhibit D.

Criminal Rule 41(a). In the amendment of subdivision

(a) of Rule 41 of the Federal Rules of Criminal Procedure, which
was forwarded by the Conference to the Supreme Court on April 10,
1972 and which was prescribed by the Court on April 24, 1972,

the words 'court of record' were inadvertently omitted. An
amendment to restore these words is included in Appendix E annex-
ed hereto.

Criminal Rule 50. In the amendment of Rule 50, which

was prescribed by the Supreme Court on April 24, 1972 and which ——
added subdivision (b) to the rule, the previously existing

single paragraph of the rule was not amended to add the desig-
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nating letter "(a)'" and the title "Calendars'" to distinguish
it from new subdivision (b). The Conference at its session
in October 1972 approved an amendment to accomplish this. The
amendment is included in Appendix E,

The committee recommends that the corrective amend-

ments set out in Appendices D and E be approved by transmittal

to the Supreme Court.

On behalf of the Committee,

{
August 21, 1973

Chairman




APPENDIX A

[COMMTITTEE PRIRT]
[Josy 2801973
HLR. 5463

93 Cong., Ist seax, us amended by the Subcommittee on Criminal Justice,
House Conunittee on the Judieiary

Nore: Changes proposed by the Subconimittee to the Rules of Evi-
denee as transmitted to the Congress from the Supreme Court are
shown as follows: The rules as transmitted to the Congress are printed
in roman: brackets indicate material deleted by the Subcommittee;
and italies indicate material added by the Subcommittee,

A BILL To establish [rules of evidence for certain courts and proceedings] tke
'ederal Rulex of Evidenee, and for other purposes

De it enacted by the Senate and House of Representatives of the
{'nited States of Amervica in Congress assembled,p that the followin
rules. which may be cited as the “Federal Rules of Evidence.” sha
bef.§ etfective six months after the date of the enactment of this
Actf.J [the rules of evidence, to the extent set forth in such rules,
in the United States conrts of appeals. the United States district
courts, the District Court for the Ihstriet of the Canal Zone, and the
Instriet Courts of Guam and the Virgin Islands, and before {Tnited
States magistratesy:

TABLE OF CONTENTS

ARTICLE I. GENERAL PROVISIONSB

Rule 101. Scope.
Rule 102, Purpose and construction.
Rule 103. Rulings on evidence:
(a) Effect of erroneous ruling:
(1) Objection.
(2) Offer of proof.
(b) Record of offer and ruling.
(¢) Hearing of jury.
(d) Plain error.
Rule 104, Preliminary questions:
fa) Questions of admissibility generally.
(b) Relevancy conditioned on fact.
(c¢) Hearing of jury.
{d) Tegtimony by accused.
(e) Weight and credibility.
LRule 105. Summing up and comment by judge.}
Rule £106F 105. Limited admissibility.
Rule [107] 106. Remainder of or related writings or recorded statements.

ARTICLE II. JUDIcIAL NoOTICE

Rule 201. Judicial notice Lof adjudieative faets:1
E(a) Scope of rule.}
L(b)3(a) Kinds of facts.
L (c)3(d) When discretionary.
[(a)F(c) When mandatory.
f(c)YA(d) Opportunity to be heard.
E(1)F(e) Time of taking notice.
E(g) Instructing jury.}
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AuTICLE 11 PREscuprions Ix Civie Acrions

Rule 301, Presumptions in general in civd actions
Rule 302 Applicability of State Jaw 1n ¢ivil Loavesd actions,
[Rale 303, Presminptions in eriminal eases .

La) Scope.

E(b)} Submission to jury.

E(c) Instructing the jury.3

Api1iche IV, REIEVANCY AND Tiw Laairs

Rule 401, Definition of "relevant evidence'™.
Rule 402, Relevant  evidence  generally  admissible;  irrelevant  evidence
inadmissible
Rule 403. Exclusion of relevant evidence on groonds of prejudice, confusion, or
warte of time
Rule 404. Character evidence not udmissible to prove eonduet ; exceptions: other
CTires :
ta) Character evidence generally -
(1) Character of accused.
2) Characeter of vietim.
(3) Chuaracter of witness.
(b} Other crimes, wrong-, or iets,
Rule 405 Methods of proving character:
ta) Reputation or opinion.
(b Specifie instiances of conduct.
Rule 106 Habit: routine practice
(i) Adinissibility.
{h) Method of proof,
Ru'e 407. Subsequent remedial measures.
Rule 408, Compronnse aud offers to compromise.
Rule 499 Payment of medieal and similar expenses.
Rule 2'¢ iMffer ) pload guilty o nolo contondere; wahdiawn plea of cuilty.
Kule 411. Liability insurance.

ARTICLE V. PRIVILEUES

Rute 501 [Privileges recognized only as |)m\|dv(l" (Zeneral Rule, -
[Rule 502. Required reports privileged by statute,
fLRule 503. Lawyer-client privilege -
F(a) Definit,ons
L) General rule of privilege
Loc)r Who may elaim the privilege.
L) Exceptions:
Loy Furtheranee of erime or fraud.
L2) Chaimants through same deceased client!
I3 Breach of duty by lnwyer or client.
L (43 Document attested hy lawyer.
L5} Jaint clients.
[Rule 504. Psychotherapist-patient privilege :
K (a) Definitions.
L (h) General rule of privilege
F(c) Who may claim the privilege. - .
E(d) Exceptions:
[ (1) Proceedings for hospitaligation.
[(Z) Examination by order of judge
L3 Condition an element of ¢laim or def«nw
fRu'e 505 Hushand-wife privilege :
F(a) General rule of privilege.
F(h) Who may claim the privilege
L(c) Exceptions. .
LRule 506. Communications to clergymen :
Fi(n) Definitions.
Foh General rute of privilege
E(cy Who may claim the privilese
fRule 507. Political vote




[ Rule 508, Trade secrets,

[Rule 500 Necrets of stnte and othee ofle il information
L(a) Definitions

Li1) seorets ol state
L2 oy | nnarnaation
by General rule of privilege.
[ (¢) Procedure.
(d) Notice to government.
(e} Effect of sustuining claim,
[Rule 610 Identity of informer:
L(a) Rule of privilege
L) Who may clam.
L) Exceptions:
Lo Valuntary disclosure; informer a witness,
L2y Testimony on wmerfts.
F13) Legality of obtaiming evidence.

[ERute 511, Waiver of privilege by voluntary disclosure.

[Rule 512 Privileged matter diselosed under compnlsion or without opportunity

to claim privilege.

ERute 513. Comment upon or inference from claim of privilege ; instruction : ‘
F(a) Comment or inference not permitted. :
L) Claiming privilege without knowledge of jury. ;
Loer Jury instruction §

AmIcLe VI WIiINESSES

Rule 601 General rule of competency. !
Rule 602. Lack of personil knowledge.
Hate 603 Oath or atitmation,
Rule 604, Interpreters. :
Rule 605 Competency of judze as witness.
Rule 606, Competency of juror as witness: }
(a) At the triul.
(b) Inquiry into validity of verdict or indictwment.
Rule 607. Who may impeach.
Rule 603. Evidence of character and conduct of witness.
(a) Opinion and reputation evidence of character.
(b)y Specific instances of conduct.
Rule 609 Impeachment by evidence of conviction of crime:
(a) General rule.
¢b) Time limit.
(¢) Effect of pardon. annulment, or certificate of rehabilitation.
(d) Juvenile adjudications.
tey DPendency of appeal.
Rule 610. Religious bheliefs or opmnions.
Rule 811. Maode aud order of interrogation snd presentation : '
tn) Control by judge. '
{b) Beope of erosxs-examinatien.
(¢) Leading questions.
Kule 612, Writing used to refresh memory.
Rule 613 Prior statements of witnesses.
(n) Examiniug witness concerning prior statement.
(h) Extrinsic evidence of prior inconsistent statement by witness.
Ruie 614 Calling and interrogation of witnesses by judge :
iy Callinge by judee.
tby Interrogation by judge.
(¢) Objections.
tule 615, Exclusion of witnes<es,

ARTICIE VI, OpiNioNs aND IXPERT TESTIMONY

Rule 701. Opinion testitmony by lay witnesses.

Rule 702, Testimony by expertc

Rule 703. Base« «f opinjon testimony by expert<.

Rule T04. Opinion on ultimate ic<ne.

Rule 705. Disdlosure of facts or data underlyving expert opinion.
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Rutle 706 Court appointed experis:
(a) Appointment.
(b) Compensation.
(¢) Digelosure of appointment
(d) Parties’ experts of own selection.

ART1CEE VIIT Heanrsay
Rule R0 Definltions:
(a) Statements.
(b) Declarant.
(¢) Hearsay.
(d) Statements which are not hearsay :
(1) Prior statement by witness.
(<) Admission by party-opponent.
Rule 802. Hearsay rule.
Rule 803. Hearaay exceptions: availability of declarant immaterial:
(1) Present sense impression.
{2) Excited utterance.
(3) Then existing mental, emotional, or physical condition.
(4) Statements for purposes of medical diagnoesis or treatment.
(5) Recorded recoltection.
(8) Records of regularly conducted activity.
(7) Absence of entry in records of regularly conducted activity.
{8) Public records and reports.
(9 Records of vital statisties.
(101 Absence of public record or entry.
{11) Records of religious organizations.
(12) Marriage, baptismal, and similar certificates.
(13) Famlly records.
(14) Records of documents affecting an interest in property.
(15) Statements in documents affecting an interest in property.
(1€) Statements in ancient documents.
(17) Market reports, commercial publications.
(18) Iearned treatises.
(19) Reputation concerning personal or family history.
(20) Reputation concerning houndaries or general history.
(21) Reputation as to character.
(22) Judgment of previous conviction.
(23} Judgment as to personal, family, or general history, or boundarles.
L (24) Other exceptions.]
TRule R04. ITearsay exceptions: declarant unavailable
(a) Definition of unavailability.
(b) Hearsay exceptions -
(1) Former testlmony.
F o2y Statement of recent perception.}
F3:302) Statement under belief of impending deaon.
LT3 Stafement against interest
Fosy1c4) Statement of personal or family history.
L(6) Other exceptions.}
Rule 805. ITearsay within hearsay.
Rule 806. Attacking and supporting credibility of declarant.

ArticLE IX. AUTHENTICATION AND IDENTIFICATION

Rule 901 Requirement of nuthentication or fdentification -
(a) General provision.
(b) Iilustrations:
(1) Testimony of witness with knowledge.
(2) Nonexpert opinion on handwriting.
(3) Comparison by trier or expert witness.
(4) Distinctive characteristics and the like.
(5) Volce identification.
(6) Telephone conversations.
(7) Public records and reports.
{8) Anclent documents or data compilations.
14 Process or system.
(100 Methods provided by statute or rule.
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Rule 902, Seif-authentication ;

(1) Domestic public docutaents under seal.

(2) Domestic public ducuments not under senl.

{3) Foreign public documents.

(4} Certified copies of public records.

(5) Official publications.

16) Newspapers and periodicals.

(7) Trade inscriptions and the like.

(8) Acknowiedged documents,

(8) Commercial paper and related documents.

(10) Presumptions under Acts of Congress.

Rule a3, Subscribing witness' testiony unnecessary,

ARTICLE X. CONTENTS oF WRITINGS, REcoRrDINGS, AND PHOTOGRAPHS

Rule 1001, Definitions :
(1) Writings and recordings.
(2) Photographs.
{3) Original.
t4) Duplicate,
Stule 1002, Requirement of origiual.
Rule 1003. Admissibility of duplicates.
Rule 1004. Adinissibility of other evidence of contents :
(1) Originals lost or destroyed.
(2) Original not obtainable.
(3} Original in pussession of opponent.
(1) Collateral matters.
Rule 1005. Publjc records.
Rule 10%. Summaries
Rule 1007, Testimicuy or written admission of party.
Rule 1005, Functions of judge and jury.

ArticLe X1, MisceLLANEOUS RULES

Rule 1101. Applicability of rules:
Cor Caurts and magistrates,
(h) Proceedings generally.
te) Rule of privilege.
(d) Rules inapplicable:
(1) Preliminary questions of fact.
(2) Grand jury.
131 Miscellaneous proceedings.
te¢y Rules applicable in part.
Rutle 1102, Title.

RULES OF EVIDENCE FOR UNITED STATES COURTS
AND MAGISTRATES

Awrtere 10 Gexeran Provisioxs

Rule 101. Scope

These 1udes govern proceedings in the courts of the United States
and before United States magistrates, to the extent and with the ex-
ceptions stated in rule 1101,

Rule 102. Purpose and Construction

These rales <hall Te cor trued to secure fairness in administration.
chimination of wnjustifiable expense and delay, and promotion of
growtic and development of the law of evidence to the end that the
truth may be azcertained and proceedings justly determined.
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Rule 1. siabges on Pvdenee

(1) Eilect of erroncous ruling. - Frror may not be predicated upon
a rnbine which adnnts or exchides ey Bdeners unless o <ubetuntiad right
of the party isaflectod and

(1) Objection.—In case the ruling i3 one adnitting evidence a
timely objection or motion to strike appears of record, stating the
cpecific gronnd of objection, if the specific ground was not appar-
ent {rom the context {or

(2) Offer of proof.--In case the ruling is one exelnding evi-
dence, the substance of the evidenee was made known to the judge
by offer or was apparent from the context within which auestions
were asked.

(b) Record of offer and ruling—The judge may adid any other ar
further statement which shows the character of the evidence, the form
in which it was offered, the objection made, and the raling thercon. He
may direct the making of an offer in question and answer {orm.

(¢) Hearing of jury.—In jury cases, proceedings shall be conducted,
to the extent practicable, so us'to prevent inadmissible evidence from
being suggested to the jury hy any means, such as making statements or
offers of proof or asking questions in the hearing of the jury.

(d) Plain error.—Nothing in this rule precludes taking notice of

lain errors affecting substantial rights althougl they were not
brought to the attention of the judge.

Rule 104, Preliminary Questions

(a) Questions of admissibility generally.—Preliminary questions
concerning the qualification of a person to he a witness. the existence of
a privilege, or 3\9 admissibility of evidence shall be determined by the
judge, subject to the provisions of subdivision (b). In making his
determination he is not hound by the rules of evidence except those
with respect to privileges.

(hy Relevaney conditioned o fact. - When the relevancy of ovi-
Jdence depends upon the fulfillment of a condition of fact. the judge
shall admit it upon, or subject to, the introdnetion of evidenee sufficient
to support a finding of the fulfillment of the condition.

{c) Hearing of jury.—IHearings on the admissihility of coufessions
<hall in all cases e conducted out of the heanng of the jury, Hearings
on other preliminary matters shall be so conducted when the interests
of justice require or. wheo an ascused s g svilioss o ip b so peqiosts,

(d) Testimony by accused.—The accused does not, by testifying
upon a preliminary matter, subject himself to cross-examination as to
other issues in the case.

(e) Weight and credibility.—This rule does not himit the right of a
party to introduce before the jury evillence relevant to weight or
crecdhibility.

’ Subcommittee Note
The Suboomminttee adopted the Mareh 1971 draft veisanr o0 sub-
ditosion o). Althowsh recoznizans that i ol instamees daplention of
evidence wanld ocour and et the procedute could be snbject to abhiase,
Ui Subeommnitee felt that o proper resard tor the tizght of an cocused
ot to testify cenerally i the case regiites That he hee oven an aption
to testity ot of the presence of the Ray on prediiia Yy nstitors
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[Rule 105, Summing Up and Conunent by Judge

[.After the close of the evidence and arguments of counsel, the judge
nizy fairly and impartially sum up the evidence and commnent to the
jury upon the weight of the evidence and the eredibility of the wit-
nesses, 1f he also instructs the jury that they are to determine for them-
celves the weight of the evidence and the eredit to be given to the wit-
nes<es and that they are not bound by the judge's summation or
comment.J R

Snbeommittee Note

The Snbeommittee recognized that the Rule was consistent with exist-
g practice in the Federal courts but felt that the question whether the
trial judge should he allowed to comment on the weight of the evidence
and the eredilality of witnesses was primarily procedural rather than
evidentiary aud thus inappropriate in a code of evidence.

Rule 10[6] 5. Limited Admissibility

When evidenee which is admissible as to one party or for one pur-
pose but not admissible us to another party or for another purpose 1s
admitted, the judge. upon request. shall restrict the evidence to its
proper scope and instruct the jury accordingly.

Rule 107F 6. Remainder of or Related Writings or Recorded
Statements

When a writing or recorded statement or part thereof is introduced
by a party, an adyerse party may require him at that time to introduce
any other part or any other iwriting or recorded statement which
onght in fairness to be considered contemporaneously with it.

Armicnr 1L Joeprcran NoTice
Rule 201, Judicial Notice [of Adjndicative Facts]

[a) Scope of rule—This rule governs only judicial noticc of
adndicative facts]

[ F ) Kinds of facts—A\ judicially noticed fact must be one
not subject to reasonable dispate in that it is either (1) generally
known within the territorial urisdiction of the trial conrt or (2) ca-
pable of aceurate and readv determination by resort to sources whose
aconrney cannot reasonably be questioned.

[(c)J(b) When discretionary.—A judge or court may take judicial
notice. whether requested or not.

i) 3(ey When mandatorv.—\ judee or court shall take judicial
notice 1f requested by a party and supplied with the necessary in-
formation.

[()YJ(d) Opportunity tohe heard.—A party isentitled upon timely
rectiest to an opportunity to be heard as to the propriety of taking
jndicial notice and the tenor of the matter noticed. In the absence of
prior notification. the request may be made after judicial notice has
been taken.

[()3(~) Time of takine notice.—.Judicial notice may be taken at
anv stace of the proceeding.

[ (o) Instructing jury.—The judee shall instruct the jury to accept
as estublished any facts judicially noticed.}
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“beon.mittee Note

Ax proposed. Article 1T was rest icoed by subdivision (a) to “adjudi-
entive facts, as contrasted with C‘legislanve” facts The import of bhoth
ferms was diveussed in the Advisory Coumnmnittee’s nate, but the subicom-
mittee nonetheless felt that the distinetion waw nof clear aml would
hireed litigation. The Subeommitiee alxo felt that differing {reatment
for the two types of facts was unjustified. Accordingly, subdivision (a)
was deleted

As proposed, cubdivision (g) would have preciuded a judge from ad-
witting evidence in disproof of facts of which judicial notice had been
taken. Believing that judicial notice shonld be treated on the vame hasis
ns any other evidence which is admitted —subject to refutation-- the
Subconnnittee deleted thiz subdivision

Anricte 117, Presvmrerions Ixy Crvin Acrrons
Rule 301. Presumptions in Geneval /n crd .Letions

In all ¢ivil [easesY actions not otherwise provided for by Aet of
Congress or by these rules a presumption imposes on the party against
whom it is directed the burden of proving that the nonexistence of the
presuined fact is more probable than its existence.

Subcommittee Note

The word “civil” was added to effectuate the Subcommittee’s decision
not to deal with the question of presumptions in criminal cases. See
Rule 303. Throughout, references to “eivil ¢cases™ have been made Cceivil
netions”, the term used in the Federal Rules of Civil Procedure.

Rule 302. Applicability of State Law in Civil [Cases] Actions

~ In civil actions, the effect of a presumption respecting a fact which
is an element of a claim or defense as to which State law supplies the
rule of decision is determined in accordance with State law.

[Rule 303. Presumptions in Criminal Cases

[ (a) Scope.—Except as otherwise provided by Act of Congress. In
criminal cases, presumptions against an accused, recognized at com-
mon law or created by statute, including statutory provisions that
certain facts are prima facie evidence of other facts or of guilt, are
governed by this rule.

[(b) Submission to jury.—The judge is not authorized to direct the
jury to find a presumed fact against the accused. When the presumed
fact establishes guilt or is an element of the offense or negatives a
defense, the judge may submit the question of guilt or of the existence
of the presumed fact to the jury. if, but only if, a reasonable juror on
the cvidence as a whole, including the evidence of the basic facts,
could find guilt or the presumed fact beyond a reasonable doubt.
When the presumed fact has a lesser effect. its existence may be sub-
mitted to the jury if the basic facts are supported by substantial
evidence, or are otherwise established. unless the evidence as a whole
negatives the existence of the presumed fact.

[(c) Instructing the jury.—Whenever the existence of a presumed
fact against the accused is submitted to the jury, the judge shall give
an instruction that the law declares that the jury may regard the basic
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facts s suflicient eviderce of the presumed fact but does not require
it to do so. In addition, if the presumed fact establishes guilt or is
an clement of tho offense or negatives a defense, the judge shall in-
strurt, the jury that its existence must, on all the evidence, be proved
bey »nil & reasonable doubt.§

Subcommittee Notg

Nule 303 was deleted since the subject of presumptions in criminal
cases 1y dealt with in the proposals of the Bromn Cominission and S. 1
o reviwe the criminal code. The Subcomuittee determined to consider
1l is-ue in the course of ita study of thewe propusals, comwencing later

thi« Congress.

ArticLe IV. Rerevancy anxo frs Lisrrs

Rule 401. Definition of “Relevant Evidence”

“Relevant evidence” means evidence having any tendency to make
the existence of any fact that is of consequence to the determination
of the action more probable or less probable than it would be with-
out the evidenee.

ule 402, Relevant Evidence Generally Admissible; Irrelevant
Evidence Inadmissible

Al relevant vvidence is admissible, except as otherwise provided by
the Constitution of the United States, by Act of Congress, by these
rules, or by other rules [acopted} prescrihed by the% reme Court
Jursuant to statutery authority. Evidence which is not relevant is not
admissible.

Subcommittee Note

To secommodate the view that the Congress shoulé do nothing which
would indicate congressional acquiescence in the judgment that the
Conrt bas authority to promulgate Rules of KEvidence, and the coneern
that the Conzre-s must not affect adversely whatever authority the
Court does have to proemulgate rules, the Subcommittee amended “by
other mles adopted by the Supreme Court” to read “by other rules pre-
~cribed by the Supreme (‘ourt pursuant to statutory authority” in this
aml other rules where the reference appears.

Rule 103. Exclusion of Relevant Evidence on Grounds of Prejudice,
Confusion, or Waste of Time

Although relevant, evidence may be excluded if its probative value
is substantially outweighed by the danger of unfair prejudice, con-
fusion of the Issues, or misleading the jury, or by considerations of
undue delay, waste of time, or needless presentation of cumulative
evidence.

Rule 401. Character Evidence Not Admissible To Prove Conduct;
Exceptions; Other Crimes

(a) Character evidence generally.—Xvidence of a person’s cherac-
ter or a trait of his character is not admissible for the purpose of

96-393—73——2
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proving that he acted n conformity therewith on a particular occa-
ston, except .

(1) Character of accused —FEvidence of & pertinent trait of his
character offered by an accused, or by the prosecution to rebut
the same;

(2) Character of victim.— Evidence of a pertinent trait of char-
acter of the victim of the crime offered by an accused, or by the
prosecution to rebut the same, or evidence of a character trait
of peaccfulness of the vietim offered by the proseeution In a
homicide case to rebut evidence that the victim was the first
agrgressor:

(3) Character of witness.—Evidence of the character of a wit-
ness. as provided in rules 607, 608, and 609.

{b) Other crimes, wrongs, or acts.—Ividence of other crimes,
wronge. or acts is not admissible to prove the character of a person
in order to show that he acted in conformity therewith. [This sub-
division does not exelude the evidence when offeredd /¢ may. how-
crers be admissible for other purpeses, such as proot of motive. op-
portunity. mtent, preparation. plan, knowledge, identity, or absence
of mistake or accident.

Subrommittee Note

In the March 1971 draft the second seuteuce of (b) began “It may,
however., be admis-ihle for other purposes . . ." The Subcommittee
preferred the 1971 formuiation as placing greater emphasi~ on admissi-
hility than +id the linal Court version.

Rule 405. Methods of Proving Character

(a) Reputation or opinion.—In all cases in which evidence of char-
acter or & trait of character of a person is admissible, proof may be
made by testimouy as to reputation or by testimony in the form of
an opinion. On erossexamination. inquiry is allowable into relevant
specifie instances of conduet.

(b) Specific instances of conduct.—In cases m which character or
a trait of (huracter of & person is an essential clement of a charge,
claim or deferse, proof may also be made of specifie instances of his
conduct.

Subeommittee Noie
The Subv ommittee approved subdivision (b) as preposed by the Comt.
with the ~pecific nnderstanding that the Rule applies onlv an those rela-
tively rare situations where character is traly an issue in the cave.

Rule 406. TTalat: Routine Practice

(a) Admisaibility.—Fvidence of the habit of a petson or of the
routine practice of an orgamzation. whether conoborated or not and
reanrdless of the presence of evewitnesses. is relevant to prove that
the conduet of the persop or organization on a particular occasion was
in conformity with the habit or routine practice.

(b) Method of proof.—Habit or routine practice may be proved by
testimony in the form of an opinion or by specific instances of conduct
sufficient in number to warrant a finding that the habit existed or that
the practice was routine.

Subcommitter Note

Thi~ rute wag approved as proposed by the Court, although the Hub-
committee Was aw in- of the comments submitted to the Advisory Com-
mittee when the 1969 and 1971 drafts were circulated. The comments

e P Ws e e e -
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braught to the Subcommittee’s atteating wvere exeerpted by the Reporter
trom reports of the following:

A~~acintion of the T of the City of New Yark, Second Cireuit Confer-
ence Commnttee on Trinl Practice and Technigue New York County
Lavyers Ascocintion Connnittes on Federnl Conrts, Arizona State Bar
Trial Practice Seetion. Washington State Bar Assoclation Commitfes,
Ameriean Colleze of ‘Trial Lawyers Committee, Ilorida State Bar Fed-
eral Rules Cammittes, Department of Justice. South Carolina Chapter
of the Amertean College of Trial Lawyers, the Viekguna rial Lawyers
Ao ittion, the Instriet of Cohmnbin Judiein! Conference Special Com-
mnttee, and the Ainerican Bar Association sMpecial Committees on Pederal
Rules of Procedure aand Uniform Rules of Bvidence for Fedetl € oanis,

Rule 407. Subsequent Remedial Measures

When. after an event, measures are taken which, if taken previously,
wonld have made the event less likely to occur, evidence of the subse-
quent measures is not admissible to prove negligence or culpable con-
duet in eonnection with the event. This rule does not requuire the ex-
clusion of evidence of subsequent measures when offered for another
purpose. such as proving ownership, control. or feasibility of precau-
tionary measures, if controverted, or impeachment.

Rude 405, Compromise and Offers To Compromise

Evidence of 1) furnishing or offering or promising to furnish, or
(2) accepting o1 offering or promising to accept. o valuable considera-
tion in compromising or attempting to compromise a claim which was
2 e s to either validity or amount. is not admissible to prove
liahilitv for or invalidity of the claim or its amount. Evidence of con-
diet or statements made in compromise negotiations is likewise not
admissible. This rule does not require exclusion when the cvidence
is offerod for anether purpose. such as proving bias or prejudice of a
witness. neeativing a contention of undue delay. or proving an effort
to ohstruet a eriminal investigation or prosecution.

Rule 409. Payment of Medical and Similar Expenses

Fuidence of furnishing or offering or promising to pay medical, hos-
pital. or similar expenses oceasioned by an injury is not admissible to
prove lability for the injury.

e 410. Oor To Plead Guilty: Nolo Contendere; Withdrawn
Plea of Guilty

Fvidenee of a plea of enilty. later withdrawn. or a plea of nolo con-
tendore. o1 of an offer to plead guilty cr nolo contendere to the crime
charaed or any other crime. or of statements made in connection with
any of the foreeoing pleas or offers. is not admissible in any civil or
criminal proceeding against the person who made the plea or offer.

Rule 411. Liabilitv Insurance

Fovidence that a person was or was not insured aainst liability is
not admissible upon the issne whether he acted negligently o~ other-
wite wronafully. This rule does not require the exclusion of evidence

—
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of insurance against habihty when offered for another purpose, such

as proof of agency, ownership, or control. or bias or prejudice of a

witness.
ArticLE V. PRIVILFGES

Rule 301, [Privileges Recognized Only as Provided) treaernl Rule

[Exeept as otherwise reqguired by the Constitution of fhv.l'n;h‘d
States or provided by Act of Congress, and except as provided in these
rules ot in other rules adopted by the Supreme Court, no person has a
privilege to:

(1) Refuse to be a witness; or

{2) Refuse to discloge any matter: or

(3) Refuse to praduce any objert or writing: ov

(4) Prevent another from being a witness or disclosing any mat-
ter or producing any object or writing.} . . o

/.‘l'u/l’ v otheririse )‘Il]'l/‘l‘ll’ ])]/ theo Conatitation or 1T aited
Ntates o procided by At of Congress or in vulis ggoseJdad T /l/N’
Nogoaie Auaet gt doostalutory agthog [ty the o e ar o
T TN JHOINOLL JOT pt. Nlato, oy /I(l"l.",'( Ao o N e “f
.\,Iu/// /5. '/I)"I/IIII/ l)l/ /1,, /:,',',u/;,n//\' u[’ /]l/ Creg gt /,/'l‘ I\ //': .f,' -/I/I.I/
he ke eted by Hhie oo is of the 1 wited Ntotos in tho Dt o F ae xon,
il ,,',, PR PPravidid T hat G leil o wetians, Y RN TRV SN
claim oe ds tonge as to ol State Taw supplics tle sule of dseision
the piiedsae of awiducss, porson, government. Nt o political sub-
divician heveof shall he determined in eetgddanee e i N E e

Subcomuittee Note

The Subcommitter etiminated the proposed specific rotes en piivileges
amd throngh o ~single Rule, 501, Teft the law of privileges in its present
<t o be developed by the Federal conrts in accordanee with the
Gatabard contaned in Rute 26 of the Federal Rules of Criminal Prose-
dure That je priviteges ~hall be governed by the principles ot the
comiaen v oas anterpretel by the courts in the hzht of reasn anod
exprerience The words porsoi governnent, Siate. o palitieald ~nlufivi-
Son thereof wers added to the lone torm “witnesses  used in Bnle 26
to nhe ear, that, as snder present taw, not ondy winesses oy duve
privileges

The proviso o Rule 3010 adopted by the Subeommittee, is 1o deled
after Rale 302 and i~ sinnlar to Iangunge added by the Subeonunittes ta
Rale 601 relating to the copgpetency of withes<es It i~ desiznel 1o -
date the applieatien of State privilege law in civil actions coverned b
Pooe 1. Co v, Tompkms, 304 U S GH a resait in aceovd Wit onrvent
Federat eourt decisions, 'The Subeommittee deemed the provise to be
necessary in light of the Advisory Comuiittee < view t-pee 1S nate (o
Corrr Role 501) that this vesult i~ pot mandated under e

[Rule 5302, Required Reports Privileced by Statute

[\ porson. carporation. association, or other organization o1 entity,
either public or private. making a return or report vequired hy law to
he made has a privilege to refuse to disclose and to prevent anv other
person fram disclosing the return or report. if the law requiring it to
be made <o provides. A public officer or ageney to whom 2 retiin or
report 1= required by law to be made has a privilege to refuse to dis-
cloze the return or report if the law requiring it to he nade <o peosides,

kel
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No privilege exists under this rule in actions involving perjury. false
statements, fraud in the return or report, or other failure to comply
with the law in question.

[Rule 503. Lawyer-Client Privilege

f1a) Definitions.—As used in this rule: _

E(]) A “client” is a person, public officer, or corporation. as-
sociation. or other organization or entity, either public or private,
who is rendered professional legal services by a lawyer, or who
consults a lawyer with a view to obtaining professional legal
services from him.

L(2) A “lawyer” is a person authorized, or reasonably believed
by the client to be autﬁorized, to practice Jaw in any State or
nation. )

L£(3) A “representative of the lawyer™ is one employed to assist
the lawyer in the rendition of professional legal services.

E(4) A communication is “confidential™ if not intended to he
disclosed to third persons other than those to whom di<closure
15 - furtherance of the rendition of professional legal services to
the chent or those reasonably necessary for the transnission of
the eommunication.

L(b) General vule of privilege.—A client has a privilege to refuse
to disclose and to prevent any other person from disclosing confiden-
fial communications made for the purpose of facilitating the rendi-
tion of professional legal services to the client. (1) between himeelf
or his representative and his lawyer or his lawyer's representative, or
(2) between his lawyer and the lawyer's representative, or (3) by him
or his lnwyer to a lawyer representing another in a matter of common
interest. or (4) between representatives of the client or between the
client and a representative of the client, or (5) between lawyers rep-
tesenting the client,

L'¢) Who may claim the privilege.—The privilege may he claimed
by the client. his guardian or conservator, the personal representative
of @ deceased client, or the successor, trustee. or similar representatiy e
of a corporation, association, ar other organization, whether or not in
existence. The person who was the lawyer at the time of the communi-
catton may clum the privileze but only on behalf of the client. His
authority to do so = presumed in the absence of evidence to the
contrary.

Lody Exception-—There 15 no privilege under this rule:

Lot Furtheranee of ervime a1 fraud.—If the services of the
Fteyer were sought or obtained to enable or aid anyone to cow-
nut or plan to commit what the elient knew or reasonably shonld
Fave knos s tobea crime or fraud ; or '

£ 2 Clannants through same deceased client.—As tn 0 rom-
rmication relevant to an issue between parties who claim
throneh e same decensed client. regardlesc of whether the « lnims
e by tes ate or ntestate snecession or by inter vivos transaction
)

[0 Boach of daty by lawyer o1 ehient —As to 2 commnnica-
tron relevant to anazsue of breach of duty by the lawver to his
chentor by the chient to g lawyver: or ’ )

O
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L) Document atestio ov Jawyer.—As (o communication
relevant to an issue conccinng an attested document to which
the lawyer i=an attesting witness: ol

L) Jomt dlients—As 1o a cotmnunication relevant to o mat-
ter of cammon interest between two or more elients if the com-
rrenestion was nide by any ol them e a Jawyer retained or
consulted 1 common. when offered nian action between any of
the clients.

[Rule 01 Payehotherapist-Patient: Privilege

[0 Definitions—

[(1) A “patient” is a person who consults or 15 examuned or
iterviewed by a psychotherapist.

[(2) A »psyvehotherapist™ 1s (A) a peison authorized to prac-
tice nedicine In any State or nation, or reasonably believed by the
patient so to be, while engaged in the diagnosis or treatment of a
wental or emotional condition, including drug addiction, or (13)
a person licensed or certified as a psycho]ogist under the laws of
uny State or nation, while similarly engaged.

:3) A communication iz confidential 1f not intended to be dis-
¢losed to third persons other than those present to further the
interest of the patient in the consultation, examination, or inter-
view, or persons reasonably necessary for the transmission of the
communication, or persons who are participating in the diagnosis
and treatment under the direction of the psychotherapist, includ-
ing members of the patient’s famuly.

[(b) General rule of privilege.—A patient has a privilege to refuse
to disclose and to prevent any other person from disclosing confiden-
tial communications, made for the purposes of diagnosis or treatment
of his mental or emotional condition, including drug addiction, among
himself, his psychotherapist, or persons who are participating in the
diagnosis or treatment under the direction of tLe psvchotherapist,
including members of the putient’s family.

L(c) Who may claim the privilege.—The privilege may be claimed
by the patient, by his guardian or conservator, or by tl.e personal rep-
resentative of a deceased patient. The person who was the psycho-
therapist may claim the privilege but only on hehalf of the paticnt,
Iis anthority so to do is presumed in the absence of cvidence to the
contrary.

[(d) Exceptions—

[ (1) Proceedings for hospitalization.—There i no privilege
under this rule for communications relevant to an issue in pro-
ceedings to hospitalize the patient for mental illness. if the psycho-
therapist in the course of diagnosis or treatment has determined
that the patient is in need of hospitalization.

[(2) Examination by order of judge.—If the judge orders an
examination of the mental or emotional condition of the patient,
communications made in the course thereof are not wrivileged
under this rule with respect to the particular purpose for which
thie examination is ordered unless the judge orders otherwise.

{3) Condition an clement of claim or defense.—There 1> no
privilege under this rule as to communications relevant to an issue
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of the mental or emotional condition of the patient in any pro-
ceeding in which he relies upon the condition as an element o his
claim or defense, or, after the patient’s death, in zm{ proceeding
in which any party relies upon the condition as an element of his
claim or defense.

[Rule 505. TTusband-Wife Privilege

[(a) General rale of privileme.—An accused in a eriminal proceed-
ing has a privilege to prevent his spouse from testifying against him.

[(b) Who may claim the privilege.—The privilege may be claimed
by the accused or by the spouse on his behalf. The authority of the
spouse to do so is presumed in the absence of evidence to the contrary.

[ (c) Exceptions.—There is no privilege under this rule (1) in pro-
ceedings in which one spouse is charged witha crime against the per-
son or property of the other or of a child of either, or with a crime
agninst the person or property of a third person committed in the
course of committing a crime against the other, or (2) as to matters
oceurring prior to the marriage, or (3) in proceedings in which a
spouse is charged with importing an alien for prostitution or other
immoral purpose in violation of section 1328 of title 8, United States
Code. with transporting a female in interstate commerce for immoral
purposes or other offense in violation of sections 2421-2494 of title 18,
United States Code, or with violation of other similar statutes.

[Rule 506. Communications to Clergymen

[(a) Definitions.—As used in this rule—

[(1) A “clergyman” is a minister, priest, rabbi, or other simi-
lar functionary of a religious organization, or an individual
reasonably believed so to be by the person consulting him.

[(2) A communication is confidential if made privately and not
intended for further disclosure except to other persons present in
furtherance of the purpose of the communication.

[(b) General rule of privilege.—A person has a privilege to refuse
to disclose and to prevent another from disclosing a confidential com-
munieation by the person to g clergyman in his professional character
as spiritual adviser.

[(c) Who may claim the privilege—The privilege may be claimed
by the person. by his guardian or conservator, or by his personal rep-
resentative if he is deccased. The clergyman may claim the privilege on
behalf of the person. His authority so to do is presumed in the
absence of evidence to the contrary.

[Rule 507. Political Vote

[Every person has a privilege to refuse to disclose the tenor of his
vote at a political election conducted by secret ballot unless the vote
was cast illegally.

[Rule 508. Trade Secrets

fA person hasa })rivilege.' which may be claimed by him or his agent
or employee, to refuse to disclose and to prevent other persons from
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disclosing a trade seeret owned by him, if the allowunce of the privi-
lege will not tend to conceal fraud or otherwise work injustice. When
disclosure is directed, the judge shall take sueh protective measure as
the interests of the holder of the privilege and of the parties and the
furtherance of justice may require.

[Rule 509. Seerets of State and Other Official Information

K (a) Definitions.—

[(1) Sceret of state.—A “secret of state” is a governmental
secret relating to the national defense or the international rela-
tions of the United States.

E2) Official mformation.— Official information” is informa-
tion within the custody or control of a department or agency of the
Government the disclosure of which is shown to be contrary to the
public interest and which consists of (A) intragovernmental
opinions or reconnuendations submitted for consideration in the
performance of decisional or policviaking functions, or (B)
subject to the provisions of section 3500 of title 18, United States
Code, investigutory files compiled for law enforcement purposes
and not otherwise available, or (C) information within the cus-
tody or control of a governmental department or agency whether
mitiated within the department or agency or acquired by it in
ite exercice of its official responsibilities and not otherwise avail-
1l:he to the public pursuant to section 552 of title 5, United Stuates
Cade,

Lobv General rale of privilege.—The Government has a privilege to
refuse to give evidence and to prevent any person from giving evi-
dence upon a showing of reasonable likelihood of danger that the evi-
dence will discloge u secret of state or official information, as defined in
this rule.

F.(c) Procedures—The privilege for secrets of state may be claimed
onlv by the chief offi..cr of the Government agency or department ud-
nunistering the sunject matter which the secret information soueht
concerrs. but the privilege for official information may be asserted by
any attorney representing the Government. The required showing
may be made i whole or in part in the form of a written statement.
The judee mav hear the matter in chambers. but all counsel are
entitled to nspeet the claim and showing and to be heard thereon.
excent that. in the case of séerets of state, the judege, upon motion of
the Government, mnay permit the Government to make the required
showing in the abave form in eamery If the judee sustaing the privi-
leae upon a <howing i camera. the entire text of the Government's
staterments shall he sealed and preserved in the court’s records in the
event of appeal. In the case of privilege elaimed for official informa-
tion the court may require examination in enmera of the information
itentf The Jndge may take any protective measure which the interests
of the Government and the furtherance of justice may require.

F () Notiee to Government.—TIf the eireumstance- of the ease indi-
eate a substantial posshality that a claim of privilege would he ap-
propriate huit has vot been made heeause of oversight or laels of
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bov lodoe, the pede <hogt oo o cosec notn e to e given to the officer
entitled 1o Lo 1l v d <badt stay father proceedings a
tea-otable G o aibond o pporanty to assert ke of prvilege.

Lier Fobect o st aim= Hoa < Tann of prnvilese IS SUs-
taated s proce dine to whieh the Government ia party and it ap-
pear = that anothor party s thereby deprived of material coidencee. the
indoe =hall make gy Taother orders which the mterests of justice
require. mehnbing <onhing the testimony of wowitnes deckaing o niis-
trd, dindnee aeanst the Government apon an ssiie as to whielo the
ev denee s relevant, o disimissing the action,

[hal ol Flentity of Intormer

oo Rde of privileges The Govermment ora State or suludivision
thereof ha~a privileee to refuse o diselose the identity of w person
who has furm=hed mformation relatimg to or assisting in an vesti-
gation of a possible violation of law to a law enforcerent officer
or member of a legislative committee or its stadl condueting an
i estigation.

[eb) Whomay el The privitege may be datmed by anappro-
priate representative of the Gooe e Yoo e or the
imformation was furnished to an cdeooe of the Government or of
State or subdivision thereaf. e civilege may be claimed by an
appropriate representative of a State or subdivivion if the informa-
tion was funshed te an oflicer thercof. except that in criminal cases
the privilege <hall not be allowerl if the Government objeets.

[y Exceprions.—-

[(1) Voluntary disclosure: informer a witness.—No privilege
exist< under this vide if the identity of the informer or his interest
in the subject matter of his conmunieation has heen diselosed to
those who wonld have canse to rvesent the communication by :
holder of the privitece or by the informer’s own action. or if the
imformer appears asa witness for the (Government.

F2) Testimony on merits.—If it appears from the evidence m
the case or from other showing by a party that an informer mav
e able to give testimony necessary to a fair determination of the
ientie of enilt o1 innocence i eriminal ease or of a material issue
on the merits ina civil ease to which the Government is a party.
and the Government invokes the privilege. the judge shall give
the Government an opportunity to show in camera facts relevant
to determining whether the informer ean. in fact, -upply that
testimons. The showing will ordinarily be in the form of affidavits.
but the jndee may divect that testimony be taken if he finds that
the matter eannot be resolved satisfactorily upon affidavit. T the
indge finds that there is a reasonable probabilit v that the informer
can rive the testimony, and the (Government eleets not to diselose
In< 1dentity. the judae on motion of the defendant in a eriminal
cnse shall disnii=s the charges 1o which the testimony would
relate, and the tndee mav do <o on his own motion. Tn eivil cases.
he may make amy order that justice requires. Evidenee submitted
to the jdee <hinll he sealed and preserved to he made available to
b snpellare conat in the event of anoappeal. and the contents
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Jidl not otherwise be tevealed withost consent of the Govern-
waent. AN connse b aned roes #hedl be pernntted to be present at
every stage of procecdimge nnder this subdivision exeept a showing
m camera, 1t wlhieh no connscl or party <hall be permitted to be
present.

[0 Legality of obtainmg eviderees— Hoinforaation fron an
imformer = telied upon to estabhisl the Jemahity of the means by
which evidence was obtaincd and the judire i« not satisfied that
the mformation was received from an informer reasonably be-
Heved to be reliable or credible, e miay require the identity of
the mformer te he diselosed. The judge shalll on request of the
Gosernment, diect that the disclogure he made in caunera. Al
counsel and parties concerned with the issue of legality shall be
pernutted to be precent at every stage of proceedings under this
subdivision except a diselosure in camera. at which no counsel or
part v shall be permitted to be present. Tf diselosure of the identity
of the informer is made in camera. the record thereof shall be
sealed and preserved to be made available to the appellate court
in the event of an appeal. and the contents shall not otherwise be
revealed without consent of the Government.

[Rule 511. Waiver of Privilege by Voluntary Disclosure

[\ person upon whom these rules confer a privilege against disclos-
wre of the confidential matter or communication waives the privilege
if he or his predecessor while holder of the privilege voluntarily dis-
¢loses or consents to disclosure of any significant part of the matter
or cammunication. This rule does not apply if the disclosure is itself
a privileged communication. .

[Rule 512, Privileged Matter Disclosed Under (‘ompulsion or
Without Opportunity To Claim Privilege

[Evidence of a statement or other diselosure of privileged matter i<
not adinissible acainst the holder of the privilege if the disclosure was
(1) compelled erroncously or (h) made without opportunity to claim
the privilege.

[Rule 513. Comment Upon or Inference From Claim of Privilege:
Instruction

[ (2) Comment or inference not permitted.—The claim of a pnivi-
lege. whether in the present proceeding or upon a prior occasion, is not
a proper subject of comment by judge or connsel. No infevence may be
drawn therefrom. .

£ () Claiming privilege without knowledae of jury.—TIn jury cases,
procecdings shall be comlncted, to the extent practicable, o as to
facilitate the making of claims of privilege without the kno vledge of
the ey,

Coey ey instynetion. - Upon request. any panty against whon the
jure mieht deaw an adverse inderence from o cluim of privilece is
entitled to an instruction that no inference iy be diavon therefrem
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Rule 601, Genernl Rule of Competency

Every person is competent to he n witness cxcept. as otherwise
provided in tuese rules. Howerver. in civi actions, with respect to a
aim or defonse ag to whick State law supplics the rule oa{ derision.
the competcncy of a witness shall be determined in gecordance with
State law.

Subcommittee Note

One effect of the Rule as originally proposed would have been to
abohsh rehgions behef, comvntion of crime. and other grounds recog-
mzed in some junisdictions as making i person incompetent as a wit-
nes< The greatest controversy centered around the Rule's rendering
inupplicable in the Federal coutts the o-called Dead Man's Statutes
which exist in some State<. Recognizing that there ix s<nbhstantial dis-
agreement as to the merit of Jond Man's Statutes, the Subcommittee
nevertheless felt that where sneh statutes have been enacted they repre-
ont State policy whieh show'd ot e overturned in the absence of a
compelling Federal interest The Sabeommittee therefore amended the
Rule to make competency moonc achions determinable in aceordance
with State law with respect to chnms or defenses as to which the Rtate
Liw supplies the rale of decisian

Rule 602, Lack of Personal Knowledge

A witness may noi testify to a matter unless evidence is introduced
sufficient to support a finding that he has personal knowledge of the
matter. Evidence to prove personal knowledge mav, but need not,
consist of the testimony of the witness himself. This rule is subject
to the provisions of rule 703, relating to opinion testimony by expert
witnesses.

Rule 603, Oath or Affirmation

Before testifving, every witness shall be required to declare that
he will testifv truthfully, by oath or atlivmation administered in a
form ealenlated to awaken his conseience and impress his mind with
his duty to do o,

Rule 601 Interpreters

An interpreter s< snbijeet to the provisions of these rules relating to
quatification as an cxpert and the adnanistration of an oath or affir-
mation that lie will make a tive translation,

Rule 605 Competeney of Judge as Witness

The judge presiding at the trial may not testify in that trial as a
witne=<. No objeetion need he made in order to preserve the point.

Rule 606, Campeteney of Juror ns Witness

ca) At the trial— A menber of the jury may not testify asa wit
pess hefore that jum o am the trial of the ease in which e iz <itting as a
juror. Tf he < ealle Lo to testify. the opposing party ~hall e afforded
an opportuty 1o ohiject ont of the prosonee of the jury
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S (b)Y Inguiny o 2idity of verdiet or indictment.— Upon an
inquiry into the validity o averdint or indictiment, a jaror may not
testify [as to auy matter ov stuternont oceurring during the course of
rhe juevs deliherations or (0§ com ciniio the elfect of anvthing upon
Lis or anv other jerers med or emotions as influencing him to assent
to or diesent from the verdiet or indictient ar coneerning his mental
processes in connection therewith Lexeept that o juror may testify on
the question whether extrancous prejudicial information was improp-
crly brought to the jury’s attention ov whether anv outside i~fluence
was improper v hrocght to hear npon any juror§. Normay his aflidavit
orevidence of any statement by Tiim [eoncerning a matter about which
Le would Le prechided from testifying] indicating wn effccd aof dhis
“Tndd be received fop chese purposcs,

Subeommittee Noie

Ae preposed. subdbivision cbr limited  fostimnony by a juror in the
comt e of an reuire into the vahdity of 4 verdict or indictment. e
cotttd TesGEy as to the influence of extraneoms prejudicial information
Proushi to the ary's attention (eg. a radio newseast or a newspaper
deconnt) or su oulside intluence which improperly had heen brought to
Ceal tpett o jicor (e g oa threat to the safety of A member of his family) :
L el ot feshify as fo other irrecalarities which accurred in the jury
voom | nder thes formutation o quotient verdict could not be attacked
thi .neh the testitnomy of ajuror ner eould a juror tostify to the drunken
conditton of 8 fellow inrer which so dicabled him that he could not par-
tierperte in the jury detiberations.

The 1969 and the 1971 drafts would have permitted a member of the
B o fostify eoneerning irregularities occurrine in the jury room
Tw Advisore Committee comment to subdivision (b) in the 1971 draft
<t 1] that =* * * the door of the jury room is not a saticfactory divid-
gz pesnt, and the Supreme Conrt has refused ta aceept it The Advisory
Commtive further commented in the 1971 draft that:

The treid has Leen to draw the dividing line hefween testi-
mony as to mental processes. on the one hand. and as to the
vt tenee of (onditions or oceurrences of events caleuluted im-
preperly to infuence the verdiet. on the other hand, without
(v 21ed te ahetner the happening is within or without the jury
room . The jurors are the persons who know what really
hoeppeaed Allowing them ta testifv as to matters other than
iheir own inner reactions involves no particular hazard to the
vahies sancht 16 he protected, The rule is based upon this con-
(ln~ion It mokes no attempt to specify the enhstantive grounds
for <etting acide verdiets for irregularity.

Apperrently. oliective ji\r_v mixeonduet may be testified fto in (*ali-
fornia. lorida, Towa Kansas. Nebraska. New Jersey, North Dakota,
Ohio Oreann, Tennessee, Texas, and Washington.

Per<uaded that the better praetice is that provided for in the earlier
drafte. the Snbeommittee approved sybdivicion (b) in the text of those
drafts

Tule 607. Who Mav Tmpeach

The credibilitv of a witress may be attacked by anv party. includ-
ine the party calline ham.

I'nle 60, Fvidence of Character and Conduet of Witness

(a) Ophon and reputation evidenee of eharacter-—The credibility
ol n withess juav be attacked o1 suppotted by e idence in the form
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of reputation or opion. but subject to these Pmirartions: (1) the
evidence may tefer ondy to charaster {oy Guthintness o untrath fal-
ness. and (2) evidence of traeh il clinracter 18 admissible anly after
the chirneter of the witness fov uathfulness has been attacked by
opinion or reputation evidenece or otherwis:. _

() Specifie mstances of conduet - Srecifie instunees of the con-
Jduct of w wituess, for the purpose of attacking or supporting his
¢ redibility, other than contietion of ernne as provided in rule 609.
may not be proved by extrinsic ovidenee, They may, liowever, in the
Jrropie i ot 41 e conr oAb prohative of frathfulness o untrathifainess
[and not remore i tane. be inguived mio on cross-examination of
the witness Lhimselt oron ross-examination of a witness who testifies
1o hos chiracter for teathfulness or untruthfulness (7) CONCETNNY
Lis haracter for truthfulness or untruth fulness, or (2) concerning
Pho s dipe oo foe tonthfuluess or untruthfulness of another witness
e o ol e or The witness being cross eaaniined has testified.

The eving of testimony. whethier by an aceused or by any other
witnese. daes not operate as a waiver of his privilege against self-in-
crimination when examined with respect to matters which relate only
to eredibility.

Subeommittee Note

The ~cond sentence of subdivision (h) as proposed permitted specifie
instiinees of misconduet of a witness to be inquired into on cross
examination for the purpose of attacking his eredibility, if prohative of
truthfulness or untruthfulness and not remote in time, Sueh cross-
evamination could be of the witness himself or of another witness W ho
testifios ns to “hig” character for truthfulness or untruthfulness,

The Snbeommittee redrafted the second sentence to emphasize the
diseretionary role of the court in permitting such te~timony and de-
leted the reference to remnteness in time as being unnecessary and
eonfusing (remoteness from time of trial or remoteness from the inci-
deut involved?). The Qubeommittee is of the view that explicitiy re-
fi reing 1o the discretion of the conrt and deleting the reference to
Jemoteness is a maore practieal way to denl with the subject. As recast,
the subdivision makes ¢lear the antecedent of “his” in the nriginal.

Iude 600, Tmpeachment by Evidence of Conviction of Crime

(1) General e For the purpose of attacking the evedibility of a
e ities. ot idenee that he has been convicted of a crime is admissible
Al only i Frhe crime (1) was punishable by death or impricon-
ol (u o veess ol ope year nnder e Yam e Whieh Hie was convicted
or (2 (7) the o i involved Qishones vy or $)se Satemes Eropavd-
Ipes of the punishinent]. or (2) the erime was punishable by death or
L prisonIent in ereess of one year under the lai wunder which ke wase
vomrtesed . unless the judge dotcrmines that the danger of unfair prej-
widice outwcighs the ])7’07»/1/[7'p ralie of the evidence of the conviction.

i(h) Time limit.—Evidence of a conviction under this rule is not
admiscible 17 a period of more than ten years has elapsed since the
date of conrntion or of the release of the witnes< from confinement
[unvo-ed Tor his most recent convietion. or the expiration of the
period of Tos parole. probation. ar sentence aranted or imposed with
respert 1o his most yecent convietion. whichever is the later date.

Coy Dilect of pardon, avmulment. or certifieate of relabilitation.—
I idonee of o conviction is not admiseible nnder thic anle if (1) the
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conviction has been the subject of a pardon, annulment. certificate of
rehabibtation, or other equivalent procedure based on a substantial
showing of rehabilitation and the witness has not heen convicted of a
subsequent erime, or (2) the conviction has been the subject of a par-
don, annulment. or other equivalent procedure based on innocence.

(d) Juvenile adjudications,—Evidence of juvenile adjudications is
generally not admissible under this rule. The judge may, however, in
a criminal cuse. allow evidence of a juvenile adjudication of a witness
other than the accused if convietion of the offense would be ad'~.1::ble
to attack the credibility of an adult and the judge is satisfied that ad-
mission in evidence is necessary for a fair determination of the issue
of qualt or lunocence,

e) Pendency of appeal.—The pendency of an appeal therefrom
does not render evidence of a conviction ipadmissible. Evidenre of
the pendency of an appeal is admissible.

Subcommittee Note

The Advisory Committee note stated : “There is little dissent from the
general proposition that at least some crimes are relevant to credibility
but much disagreentent among the cases and commentators about which
crimes are usabie for this purpose.” The Subcommittee consideration of
this Rule made this clear. Sentiment was expressed that only convictions
of offenses bearing on credibility should be admis<«ible ; as proposed, the
Rule had no such limitation. Sentiment was expressed in support of the
formulation of the 1971 draft—no conviction should he admissible if “the
judge determines that the probative value of the evidence of the crime ix
substantially outweighed by the danger of unfair prejudice.” Concern
wis voiced as to whether there should be an arbitrary time limitation
auch as that contnined in subdivision (b), and whether and under what
circumstances juvenile adjudications should he admissihle.

The Subcommittee draft addresses and disposes of these considera-
tions as follows:

(1) Subhdivision (n) was amended so that convictions of crimes in-
volving dishonesty or false statements are always admissible to attack
credibility. However, for all other ecrimes, convietions of only those
which are felonies by Federal standards will be admissible unless the
indge determines that the danger of unfair prejudice outweighs the
prohative value of the evidence of the convictions

(2) Subdivision (b} was umended to read in the text of the 1671 Ad-
visory Committee draft as constituting o fairer. more reasonahle, time
measure than that in the draft submitted to the Congre<s.

(3) Subdivision (d) was amended to confer upon a judge discretion
to admit evidence of juvenile adjudications in eriminal ecases only. This
appeared to he the intention of the Court, judging from the use of the

word “aceused” in the cecond sentence of suhdivision (d) as submitted
to the Congress,

Rale 610, Reliainns Beliefs or Opinions

Iovidence of the heliefs or opinions of 1 witness on mattere of re-
licion i+ not admissible for the purpo-e of chowing that by reason of
their nature s erodibilitv is impairved or enhanced,

Wwle 811 Maode of Order of Interrogation and Presentation
() Control Ly judee.—~The judae <hall exercice reasonable control

aver the made and o ler of interrogatine witnes-cs and presenting evi-
dence =0 as to (1) make the interrogation and presentation effective
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for the aseertaimment of the fruthy (2) avoeid needless consump-
tion of tine. and (3) protect wifnesses from harassment or undue
embarrassinent,

(L) Seope ol eross-examinal won—[.\ witness may he cross-ex-
amined on auy matter relevant to any jssee in the case, ncluding cred-
thility. In the interests of juetice, the judge may limit eross-examing-
tion with respeet to matters not testified to on direct examination.§
(' ross ea tmination should be Timited to the subject matter of the direct
pamination and mattors affecting the credibility of the aritness. The
g e piin dn e caacise of discretion, perinit cnguiry into additional
matters asif on direct eoamination.

(¢) Leading questions-—Leading questions should not be nsed on
the direct examination of a witness except as may be necessary to de-
velop his testimony. Ordinarily leading questions should be permitted
on eross-esanunation. In eivil feasesJ actions, a party i<entitled to call
an adverse party or witness identified with [him} such adverse party
and interrogate by leading questions.

Subcommitee Note

The Nubreommittee amended subdivision {b) to return to the rule
which prevails in the Federal courts and 39 State jurisdictions. Ax
amended, the Rule 1= in the text of the 1069 draft; it limits eross-
exnmination to credibility and to matters testified to on direct examina-
tion, unless the judge permits more. This more traditional rule facilitates
orderly presentntions and progress at trial. Further, in the light of
existing discovery procedures, there appears to be no need to abandon
the traditional rule.

The Subcommittee change in (e) is intended merely to clarify that
the “him” in the last line of the Rule as submitted to the Congress is
the wdverse party.

Rule 612. Writing Used To Refresh Memory

Fxcept as otherwise provided in eriminal proceedings by section
2500 of title 18, United States Code, if a witness uses a writing to
vefresh hi- memory for the purpose of testifying, [either before or
whitle testifyingd either

(1Y while testifying. or

(2) Le fore testifying. if the court in its discretion determines it

is neeessary in the interests of justice.

an ardverse party is entitled to have [it] the weriting produeed at the
henrine. to juspect i, to cross-examine the witness therveon, and fo
introdues in evidence those portions which relate to the testimony
of the witness, T it i< claimed that the writing contains matters notl
elated to the subject matter of the testimony. the judge shall examine
the writing in camera, excise any portions not so related. and order
defivery of the renminder to the party entitled thereto. Any portion
withheld ev 1 objections shall be preserved and made available to the
appellate conrt in the cvent of anappeal. If a writing is not produced
or delivered pursiant to order under this rule. the judge shall make
any order justice tequires. except that in eriminal cases when the
prosecition eleets not to comply. the order shall be one striking the
testimony or i the judee in his diseretion determines that the hiterests
of justree <o 1 gquire. declaring a mistrial.
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Subcommittee Note

Permitting an adverse party to require the production of writings used
hefm e testifying could result in fishing expeditions among a multitude
of papers which a witness may have used in prepuring for trial. The Sub-
committee recust the first sentence of the Rule to permit access to any
<uch writings only if the court determines access is in the interest of

justice
Rule 613. Prior Statements of Witnesses

(a) LExamining witness concerning prior statement..—In examining
(4 Withess coneerning a prior statement made by him, whether written
or not. the statement. need not be shown nor its contents disclosed to
him at that time, but on request the same shall be shown or disclosed to
opposing counsel.

(1) Extrinsic evidence of prior inconsistent statement of witness.—
Extrinsic evidence of a prior inconsistent statement by a witness is
not admissible unless the witness is afforded an opportunity to explain
or deny the <ame and the opposite party is afforded an opportunity to
interrogate him thercon. or the interests of justice otherwise require.
This provision does not apply to admissions of a party-opponent as
defined in rule 801(d) (2).

Rule 614, Calling and Interrogation of Witnesses by Judge

(a) Calling by judge.—The judge may. on his own motion or at the
suggestion of a party, call witnesses, and all parties are entitled to
cross-examine witnesses thus called.

(b) Interrogation by judge.—The judge may interrogate witnesses,
whetlier called by himself or by a party.

(¢} Objections.—Objections to the ealling of witnesses by the judge
or to interrogation by him may be made at the time or at the next
available opportunity when the jury is not present.

TRule 615, Exclusion of Witnesses

At the request of a party the judge shall order witnesses excluded
o that they eannot hear the testimony of other witnesses. and he may
make the order of his own motion, This rule does not authorize exclu-
sion of (1) a party who is a natural person. or (2) an officer or em-
ployee of a party which is not a natural person designated as its rep-
resentative by its attorney, or (3) a person whose presence is shown
by n party to be essential to the presentation of his cause.

Articre VI Orinions aAxp ExperT TESTIMONT

Rule 701, Opinion Testimony by Lav Witnesses

Tf the witness iz not testifving as an cexpert, his testimony in the
form of apinions or inferences is limited to those opinions or inferences
which are (a) rationally based on the perception of the witness and
(hY helnful to o clear nnderstanding of his testimony or the determi-
nation of a fact in issue. )

mereren = s
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Rule 702. Testimony by Iiaperts

If scientifie. technicul, or other specialized knowledge will assist the
trier of fact to understand the evideaee or to determine a fact in issue,
a witness qualified as an expert by knowledge, skill, experience, train-
ing, or education, may testify thereto tn the forin of an opinion or
otherwise.

Rule 703, Bases of Opinion Testimony by Experts

The facts or data in the particular case upon which an expert hases
an opinion or inference may be those perceived by or made known to
him at or before the hearing. If of a type reasonably relied upon by
experts m the particular field in forming opinions or inferences upon
the subject, the facts or data need not be admissible in evidence.

Rule 704. Opinion on Ultimate Issue

Testimony in the form of an opinion or inference otherwise admissi-
Lle is not objectionable because it embraces an ultimate issue to be
deeided by the trier of fact.

Rule 705. Disclosure of Facts or Data Underlying Expert Opinion

The expert may testify in terms of opinion or inference and give
his reasons therefor without prior disclosure of the underlying facts
or data, unless the judge requires otherwise. The expert may in any
event be required to disclose the underlying facts or data on cross-
examination.

Rulo 706. Court Appointed Experts

(a) Appointment.—The judge may on his own motion or on the
motion of any party enter an order to show cause why expert wit-
nesses shoula not be appointed, and may request the parties to submit
nomirations. The judee may appoint any expert witnesses agreed
upon by the parties, and may appoint witnesses of his own seleetion.
An expert witness shall not be appointed by the judge unless he con-
sents to act. A witness so appointed shall be informed of his duties
by the judge in writing, n copy of which shall Le filed with the elerk,
or at a conference in which the parties shall have opportunity to
participate. A witness so appointed shall advise the parties of his
findings, if any: his depositicn may be taken by any party: and he
may be called to testify by the judge or any party. e shall le subjeet
to cross-examina‘ion by each party, including a party calling him as a
witness,

(b) Compensation.— Expert witnesses so appointed are entitled to
reasonable compensation in whatever sum the judge mav allow. The
compeusation thus fixed is payuble from funds which mav he provided
by Taw in eriminal eases and cases involving just compersation vnder
the tifih amendment. Tnoother ¢ivi' coes the compensation shall ho
picid by the parties in s el propomiion aed et aud tine e« the judee
diveet<cand thereafier chiaroed 1 like a1 e othey costs,
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() Disclosure of appointment.—In the exercise of his diseretion,
the judge may authorize disclosure to the jury of the fact that the
court appointed the expert witness.

() Parties' expetts of own selection.—Nothing in this rule himits
the parties in callimg expert witnesses of their own selection.

Arrice VIII. HEearsay
Rule 801. Definitions

[he followme definitions apply under this article:

(2) Statement.—- A “statement” is (1) an oral or written assertion
or (2) nonverbal conduct of a person, if it is intended by him as an
assortion.,

(h) Declarant.--\ “declarant” is a person who makes a statement.

() Hearsay.——THearsay" is a statement, other than one made by the
Jechiant wlile testifving at the trial or hearving, offered in evidence
to prove the truth of the matter asserted.

() Statements which are not hearsay.—A statement is not hearsay
if—

(1) Prior statement by witness.—The declarant testifies at the
trial or hearing and is subject to cross-examination concerning
the stateme nt. and the statemen® is (L4) inconsistent with his testi-
mony. or (B) consistent with his testimony and is offered to rebut
an express or implied charge against him of recent fabrication or
improper influence or motive, or (C) one of identification of a
person made after perceiving him: Prorided. That a prior incon-
sigtent statement wnder clause (A shall not be admizsible ns
proof of the facts stated unless it wag given under oath and sub-
ject to the penalty of perjury «t a trial or hearing or in a deposi-
tion or before a grand jury; or

(2) Admission by party-opponent.—The statement is offered
against a party and is (A) his own statement, in either his indi-
vidual or a representative eapacity, or (13) a statement of which
he has manifested his adoption or belief in its truth, or (C) a
statement by a person authorized by him to make a statement
concerning the subject, or (D) a statement by his agent or servant
corcernine a matter within the scope of his agency or emplov-
ment, made during the existence of the relationship. or (E) a
statement by a coconspirator of a party during the course and in
furtherance of the conspiracy.

Subcommittee Note

" ewent Federal law eenerally permits the use of prior inconsistent
<tatements of a witness for impeachment only. Subdivision (d) (1) a«
proposed hy the Court wonld permit such statements to be admissible
as ~ihstantive evidlence. Although there was some upport expres<ed for
the Court Rule, based lirgely on the need to counteract the effect of
witness intimidation, the Snbeommittee tentatively decided to adopt a
compromise version of the Rule patterned after the position of the See-
end Cirsnit See 'nited States v, De Sisto, 329 F.2d 929, cert. denied.
2TT U N ath: Toanted States v, Cunningham, 446 F.24 184. The Rule as
approvesd draws a distinetion between types of prior inconsistent state-



ettt Lo allows only those wade botore o gratad gur), or at tiial o1
Boating orin a deposttion, to be o shimissthle for thar trath i e sionale
Co1 the ~ubcommittee’s dectsjon vas tht o3 unhhe 1o other situations,
Chere can be no dispite s fo wWhelher the poior stifetnent ASis nade and
SO he comtead of o formal procecaing s an oath poovide N addi-
Lobad assurnnces of the relislohiry of the statement The Saboonanittee
Crends that nottang i the Hule shondd be devined tooai s 0t seoraey
ot and jury imvestigations,

Rule &2 Hearsay Rule

Hearway 1¢ not sudmissible except ar provided by these males ar by
otiar ralos ['xllnl)(l'lll /u:.\:.«/'/',/ P the Supaemie Coetoo v tore
sttt s ait hos iy by Aetof Conere s~

Rute, <03, Hearsav Exceptions; Availubility of Declirant Immaterial !

The following are not exeluded by the hearsay rules even thongh
the ded Tarant s available as a witness:

(1) DPresent sense impression.—A statement deseribing or ex-
platii an event or condition made w e e dectn it was pet
ceiving the event or condition, or immediately thercafter.

(2) Excited utterance—A statement relating to a startling
event or condition made while the declarant was under the stress
of exceitement cau-ed by the event or condition.

(39 Then exisiiog mental. emotional, ar phivsical conditron, ;
A statement of the declarant’s then existing state of mind. emo-
sensensation, or physical condition és‘n(rh as intent, plan, motive,
design, mental fecling, pain. and bedily health), but not includ- %
ing a statement of memory or belief to prove the fact remembered ]
or believed unless it relates to the execution, revocation, identifica- 1
tion, or terms of declarant’s will. -

(4) Statements for purposes of medical diagnosis or treat- ;
ment.—Statements made for purposes of medical diagnosis or y
treatment and describing medical history, or past or present :
symptoms, pain, or sensations, or the inception or general charac-
ter of the cause or external source thereof insofar as reasonably
pertinent to diagnesis or treatment.

(5) Reeorded recollection.—A memorandom or record con-
cerning a matter about which a witness once had knowledge but y
now has insufficient recollection to enable him to testify fully ~
and accurately, shown to have been made when the matter was
fresh in his memory and to reflect that knowledge correctly. 1t
admitted, the memorandum or record may be read into evidence
but may not itself be rveccived as an exhibit unlese offered by an
adverse party. )

(6) Records of regularly conducted husiness o pucds ol
activity.—.A memorandum, report. record. or data conpilation.
in any form. of acts. events, conditiunz. opinions, or diagnoses.
made at or near the time by, or from information transmitted by,

a person with knowledge. Fall i the conise of a reendarly con-
ducted aetivity. as shown by the tostimony of the envodian o
other qualified witness, unless the sovvees of inforstin ar other
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cireumstances mdieate Jack of trn&(mnthnw&h? if Aoyt du e
course of a reqularly conductcd business or pro ergioal m/i'm'/:/.
and if it was the veqular practice of such husiness or professional
activity to make such memorandum. veport. record. or data com-
pilation, all as shown by the testimony of the custodinn or other
qualified witness. unleas the source of information or the m(:/bod
or cirenmxtances of preparation indicate lack of trustiorthiness.

(7) Ab=ence of entry in records fof regularly conducted ac-
tivityd Aent i necordance with the prorisions of poraqraph
(7). ~“Fvidence that a matter is not included in the memoranda,
reports, records. or data compilations. in any form. Lof a rezulnrly
conducted activity] kept in accordance with the provisions of
pvaqraph (G). to prove the nonoeenrrence or nonexistence of
the matter, if the matter was of a kind of which a memorandiim,
report, record, or data compilation was regularly made and pre-
sorved. unless the sources of information or other circumstances
indicate lack of trustworthiness.

(R} Public records and reports.—Records, reports. statements.
or data compilations, in any form, of public offices or agencies,
cotting forth (A) the activities of the office or agency. or (B3
matters observed pursuant to duty impesed by law, or (') in
el Lease~Y o from s und against the Govermnent in eriminal rases,
fa tund findines resulting from an investigntion made pursuant to
anthority granted by law, nnless the sources of information or
other cireimstances indieate lack of trustworthiness.

(9) Records of vital statistics —Records or data comnilations,
in anv form. of birthe, fetal deaths. deaths. or marringes, if the
report thereof was made to a public office pursuant to requirements
of Taw,

(10) Ahsence of public record or entry.—To prove the absence
of a record, report, statement, or data compilation. inanv form. or
the nonoceurrence or nonexistence of a matter of which a record,
yeport. -titement. or data compilation. iv any form, was regilarly
made and preserved by a public office or ageney. evidence in the
form of 2 cortiliention’ in accordanes with rnle 902, o1 testimony.
that dihgent seareh failed to disclose the record, report, stetement,
a1 data compilation, or entry.

(11) Tecords of religions organizations —Statements of Firths,
marriaces. divorees. deaths. legitimacy, ancestry. relation=lin by
IWood or narriace, or other similar facts of personal o lonily
Bistorv. contained moa regalarly Lent record of a religions
oreanization.

(12) M riage, haptismal. and similar certifieates.— Staten ents
of fact contained in a cortificate that the maker perforned a
nrrinee or other ceremony or administered a sacrament, e by
alere s man, public official, or other person anthorized hy the rles
or proetives of o religions organization or by Taw to perfory the
aet certified, and purporting to have heen issned at the time of the
act or within a reasonable time thereafter.

(13) Family records—Statements of fact concerning per<onal
or family history contained in family Bibles. aenealogies, charts,
choray g on 1ings, inseriptions on family portraits. engray imgs
on urns, crypts, or tombstones, or the like.
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(14) Records of documents affecting an interest in property.—
The record of a document purporting to estabhish or affect an
interest in property, as proof of the coutent ui the original re-
corded docnment and its exeention and delivery by each person
by whom it purports to have been executed, if the record is a
record of a public office and an applicable statute authorizes the
recording of documents of that kind in that office. .

(15) Statements in documents affecting an interest in pm{;-
ertv.—A statement contained in a document purporting to esta
lish or affect an interest in property if the matter stated was
relevant to the purpose of the document, unless dealings with the
property since the document was made have been inconsistent
with the truth of the statement or the purport of the document.

(16) Statements in ancient documents.—Statements in a docu-
ment in existence twenty vears or niove Pwhose authenticity} the
authenticity of which is established. :

(17) Market reports, commercia!l publications.—NMarket quo-
tations. tabulations, lists, directories, or other published com-
pilations. generally used and relied upon by the public or by
persons in particular occupations.

(18) Learned treatises.— o the extent called to the attention
of an expert witness upon cross-examination or relied upon by
him in direct examination, statements contained in published
treatises, periodicals, or pamphlets on a subject of history, medi-
¢ine, or other science or art, established as a reliable authority
Ly the testimony or admission of the witness or by other expert
testimony or by judicial notice. Tf admitted. the statements may
be read into evidence but may not be received as exhibits.

(19) Reputation concerning personal or funily history.—
Reputation among members of his family by blood. adoption, or
marriage, or among his associates. or in the community, concern-
ing a person’s birth, adoption, marriage, divorce. death, legiti-
macy, relationship by blood, adoption. or marriage, ancestry, or
otlier similar fact of his personal or family history.

(20) Reputation concerning boundaries or general history.—
Reputation in a cominunity, arising before the controversy, as
to houndaries of ar customs affecting lands in the community. and
reputation as to events of, general history important to the com-
munity or State or nation in which loca.ed.

(21) Reputation as to charvacter.—Reputation of a person’s
character among his associates or in the community.,

(92) Judgment of previous conviction.—Fvidence of a final
judament. entered after a trial or upon a plea of guilty (but not
upon a plea of nolo contendere). adjudging a person cuiltv of a
crime punishable by death or imprisonment in excess of one year.
to prove any fact essential to sustain the judgment, but not in-
cluding, when offered by the Government in a eriminal prosecu-
tion for purposes other than impeachment, judgmerts against
persons other than the accused. The pendency of an appeal may
be shown but does not aflect admissibility. ‘

(23) Judgment as to personal. family or general history, or
boundaries—JTudements as proof of matters of personal. family
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g7 or general history, or boundarics, essentinl to the judgment, if the
snme would be provable by evidence of reputation,
[(24) Other exceptions.—A statement not specifically covered
by any of the foregoing exceptions but having comparable cir-
cumstantial guarantees of trustworthiness.}

Nubconunittee Note

subdivision (4) was approved as submitted by the Court. with the
understamling that it was not intended in any wa) adversely to affeet
substantive privilege Inws ar any privilege rules which might be
wdopted.

Subdivision (3) was approved as submitted by the Court. with the
under<tanding that a memorandum orv report. although harred under
this Rule, wonld nonethieless be admissible if it came within another
hearsay  exceplion  Moreover, the same principle was decmed appli-
cahle to all the iearsay rules,

subdivision (G- of the Court Rule permited a record made “in the
course o o regnlarh condncted aetivity” to be admissible in certain
cirenmstaness. The Subeoamnittee believed that there were insufficienr
guarantees of retiahility in records made in the c¢ourse of regularly
conduetedl non-hnisiness or non-professional activities, Maoreover, it con-
cluded that the additienal requirement of present Liw (28 T R.C1732)
that it wust have bheen the regular practice of a business< to make the
reeord is n necessary further assuranee of its trustworthiness: The Rule
was ecordingly redratted to ineorporate these limitations,

Subdivision 7y was amended fo refleet the Subeommittee’s aetion
with respect to cuhdivision (6).

subdivision (5) was approved as sobmitted by the Court. with the
mnderstanding that evaluations or opinions econtuined in public reports
would not be admissible, and intending that the term “factual findings”
shionld be strictly construaed.

The Subcanneittee made a purely formal amendment to subdivision
(16).

The Subeommittee agreed to delete subdivision (24) as injecting too
mueh uncertainty into the Iaw of evidence, It was noted that Rule 102
diveets the caurts to eonstrue these Rules of Evidence so as to promote
corowth and develepment,” 1f additional hearsay exceptions ave to be
erented. they -hould he hy amendments to these Rules, not on a case-hy-
ciase hisis,

Rule &0k, ITearsay Exceptions: Declarant Tnavailable

(a) Definition of unavailabilitv.—“T navailability as a witness”
ineludes situations in which the declarant—

(1) is exempted by ruling of the judge on the around of privi-
lege from testifving concerning the subject matter of his state-
ment: or

(2) persists in refusing to testify concerning the subjeet matter
of his statement de<pite an order of the judge to do so: or

(3) testifies to a lack of memory of the subject matter of his
statement ;| or

(4) ‘s unable ta he nresent or to testifv at the hearing heeause
of death or then existing physical or mental illness or infirmity:
or

(5) 1= ahcont frov the honrine and tha nyeacanent of his
ctatement hag heen unable to procure his attendance o) fostioony
by process ar other reasonable means,

A declarant is not unavailable as a witness if his exemption, refusal,
claim of lack of memery. inabilitv. or absence is due to the procure-
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. - ment or wrongdoing of the proponent of his statement for the purpose
of preventing the witness from attending or testifying.
(b) Hearsay exceptions.—The following are not excluded by the
liearsay rule if the declarant is unavailable as a witness:

(1) Former testimony.—Testimony given as a withess at an-
other hearing of the same or a different proceeding, or in u deposi-
tion taken in compliance with law in the course of another pro-
ceeding, [at the instance of or against a party with an opportunity
to develop the testimony by direct, cross, or redirect examination,
with motive and interest similar to those of the party against
whom now offered. ] if the party against whom the tcstimony is
wow offered. or a predecessor in interest, had an opporiunity to
e /(1/) the testimony /'_// At crosse or grdirect coamination.

[(2) Statement of recent perception.—A statement, not in re-
sponse to the instigation of a person engaged in investigating, liti-
gating, or settling a claim, which narrates, describes, or explains
an event or condition recently perceived by the declarant, made in
aood faith, not in contemplation of pending or anticipated litiga-

- tion in which he was interested, and whiﬁz his recollection was
clear.J

[(3)3(2) Statement under belief of impending death.—[AJ
L prosceation for homicide or inoa civil case, a statement
made by a declarant while believing that his death was imminent,
concerning the cause or circumstances of what he believed to be
his impnnding death.

[($)](3) Statement against interest.—.A\ statemient which was
at the time of its making o far contrary to the deelarant’s pe-
cuniary or proprietary interest, or so far tended to subject him
to [eivil o eriminal liability Lor to render invalid a elain by him
acainst another or to make him an object of hatred, ridienle. or
disgrace.] that a reasonable man in his position would not have
made the statement unless he believed it to be true. A statement
tending to expose the declarant to criminal liability and offered
to exculpate the accused is not admissible unless fcorroborated.J
corroborating circumstances clearly indicotc the trusticorthiness
of the stutement. A statement or confession offered against the ac-
cused in a criminal cuse, made by a codefendant or other person
implicativg both himself and the vecused. /s vot adnissible,

(53 (5 Statement of personal or fumily historv.—(A) A
statement concerning the deelarant’s own bivth. adoption. mar-
rinze. divoree, legitimacy. relationship by Liood. adoption. o
marriage. ancestry, or other similar fact of personal or family
history. even though declarant had ne means of acquiring per-
sonul knowledgee of the matter stated tor (B) a statement coneern-
g the foregoing matters, and death also. of another person. if
the declarant was related to the other by blood. adoption. or mar-
riage or was 0 intimately associated with the other’s family as
to be likely to have seeurate mformation concerning the matter
deelared.

[(6) Other exceptions.—.\ statement not specifically covered by
any of the foregoing exceptions but having comparable circum-
stantial guarantees of trustworthiness.}




Subcominittee Note

The Subcoinmlttee amendiient fo subdivision (a)(3) {8 primarily
designed to require that an attempt he made to depose u witness as a
precondition to the withess' being deemed “unavailable.”

Rubdovision (bt 1y of the Court Rule allowed prior testlmony of a
witness to he adinissible If the party ngeinst whom it is offered or a
person “with motive and interest similar” to hisn had an opportunity
to exan ine the witness, The Subcomuiittee belleved it is generally unfair
to impcse upon the party against whom the hearsay is being offered
responssthility for the manner in which the witness was previously han-
dled The sole exception to this, in the Subcommittee's view, is where a
party’s predeces<or in interest had the prior opportunity fo examine
the witness  The subdivision wae amended to reflect thewe policy
determinntions

The Subcommittee tentatively voted to delete subdivision (h)(2) as
creating o new and unwiarranted hearsay exception of great potential
breadth. The Subeommittee did not believe that statements of the type
referred to in the propoved Court Rule bore sufficlent guarantees of trust-
worthiness to justify admissibility,

Subdivision (h)(3) of the Court Rule proposed to expand the tradi-
fional scope of the dxing declaration exception (i.e. a statement of th»
vietim in a homicide ease ns to the cause or circumstances of his helieved
imminent death) to allow sueh statements in all eriminal and clvil cases.
The Rubeommittes did not consider dving declarations as among the most
relinble forms of hearsay. Cansequently, it amended the provision to
limit their admissibility in eriminal eacer to homicide prosecutions where
exceptional need for the evidence is present. At the <ame time, the Sub-
committee approved the expangion to civil eases, although noting the
po~sibility that this conld lead to fornm shopping in some cases.

Subdivision (I o 1) proposed to expand the hearsay exception from
its present ederal Himitation (i.e. stntements against pecnniary or pro-
prietarc interesty to inchude statements suhjecting the declarant to efvil
or eriminn) Yiability, statements rendering invalid a claim hy the declar-
ant azainst another. and statements tending to make the declarant
am ohfect of hatred, ridicule. or disgrace. The Subcommittee was of
the view that all of these additional varieties of “against interest” state-
ments other than those tending to expose the declarant to eriminal
talbiltity. Ineked <nflicient anarantees of reliability. Tt therefore elim-
inatal these fram the culelivision. A= for statements arainst penal in-
terest the Sabeanmitter alen bhelieved. as did the Conrt, that statements
of thisc tvpe tendive to eventpate the aeeused were more snspect and so
~honld b conditions) nuom < ane further provision inenring trustwarthi-
ness The nroposal s the Conrt Rule to add a reanirement of enrrohora-
i oS hanever deemed ine®octive to acenmnlich this pirnase <inee
the weenend'c ey tectimony might «suffice while not neeecanrilc inerras.
ine the vehiability of the hearav statement. The Subeommittes <ottiod
on the apwinaee “undess corraharnting circunistanees eloarly {udicate the
trnstwadbeness of ihe ~tatement™ as affording a proper standard aud
degrec of dierotieon It was eontemnplited that the result in caces like
Doyeac il x 1 aited state < 228 T8 243, where the ecircumstances clearly
indieated reliability, world e changed. The Subcommittee also deter-
mined to add to the Rule the final <entenee from the 1971 draft, de-
cigned to codify the doctrine of Brufon v. T'nited States. 391 T.8. 198,
The Nubeonamittes did not intend to affect the esisting exception to the
Brutan principle where the codefendant takes the stand and is ribject
ta ero s-examination, but helieved there was no need to make specifie
provis on for this sitnation in the Rule <ince in that event the declarant
world not e msailable &

Xabdivision (hy o6y was deleted for the same reasons underlying the
detetion of Rule <0324,

Rule 805. Hearsay Within Hearsay

Hearsay included within hearsay is not excluded under the hearsay
rule if each part of the combined statements conforms with an excep-
tion to the hearsay rule provided in these rules.
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Rule 806. Attacking and Supporting Credibility of Declarant

When a hearsay statement bus been admitted in evidence, the credi-
bility of the declarant may be attacked, and if attacked may be sup-

orted, by any evidence which would he admissible for those purposes
if declarant had testified as a witness. Evidence of a statenient or con-
duct by the declarant at any time, inconsistent with his hearsay state-
ment, is not subject to any requirement that he may have beenafforded
an opportunity to deny or explain. If the party against whom a hearsay
statement has been admitted calls the declarant as a witness, the party
i1s entitled to examine him on the statement as if under cross-
examination.

Arricte TN, AUFHENTICATION AND IDENTIFICATION

Rule 901. Requirement of Authentication or Identification

(a) General provision.—The requirement of authentication or iden-
tification as a condition precedent to admissibility is satisfied by evi-
dence sufficient to support a finding that the matter in question is what
its proponent claims.

(b) Hlustrations—By way of illustration only, and not by way of
limitation, the following are examples of authentication or identifica-
tion conforming with the requirements of this rule:

(1) Testimony of witness with knowledge.—Testimony that
a matter is what 1t is claimed to be.

(2) Nonexpert opinion on handwriting.—Nonexpert opinion as
to the genuineness of handwriting, based upon familiarity not ac-
quired for purposes of the litigation.

(3) Comparison by trier or expert witness.—Comparison by the
trier of fact or by expert witnesses with specimens which have
been authenticated.

(4) Distinctive characteristics and the like.— A ppearance, con-
tents, substance, internal patterns, or other distinctive character-
istics, taken in conjunction with circumstances.

(5) -Voice identification.—Identification of a voice, whether
heard firsthand or through mechanical or electronic transmission
or recording, by opinion based upon hearing the voice at any
time under circumstances connecting it with the alleged speaker.

(8) Telephone conversations.—Telephone conversations, by
evidence that a call was made to the number assigned at the time
by the telephone company to a particular person or business, if
(A) in the case of a person, circumstances, including self-identi-
fication, show the person answering to be the one called, or (B) in
the case of a business, the call was made to a place of business and
the conversation related to business reasonably transacted aver
the telephone.

(7) Public records or reports.—Evidence that a writing au-
thorized by law to be recorded or filed and in fact recorded or filed
in a public office, or a purported public record. report, statement, or
data compilation, in any form. is from the public office where items
of this nature are kept.

(8) Ancient documents or data compilations.—Evidence that a
document or data compilation, in any form, (A) 18 in such condi-
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tion us to create no snepicion concerning its nuthenticity, (B) was
in a place where it. if authentic, would likely be, and (C) has been
in existence 20 years or more at the time it is offered.

(9) P’rocess or system.—Evidence describing a process or sys-
tem used to produce a result and showing that the process or sys-
tem produces an accurate result.

(10) Methods provided by statute or rule.—Any method of au-
thentication or identification provided by Act of Congress o1 by
other rules [adopted} /ﬂ'(’#(.‘/'il,e(l by the Supreme Court pursuant
to statutory authority.

Rule 902. Self-authentication

Extrinsic evidence of authenticity as a condition precedent to ad-
missibility is not required with respect to the following:

(1) Domestic public documents undov eal.—A document bear-
ing a seal purporting to be that of i {Inited States, or of any
State, district. Commonwealth, terriory, or insular possession
thereof. or the Panama Canal Zone, or the Trust Territory of the
Pacific Tslands, or of a political subdivision, department, officer, or
agency thereof, and a signature purporting to be an attestation
or execution.

(2) Domestic public documents not under senl.—A document
purporting to hear the signature in his official capacity of an
officer or employce of any entity included in paragranh (1)
hereof. having no seal, if a public officer having a geal and having
official duties in the district or political subdivision of the officer
or emplovee certifies under seal that the signer has the official
capacity and that the sienature is genuine,

(3) Foreign public documents.—A docnment purporting to be
executod or ottested in his official eapacity by a person author-
ized hv the laws of a foreion conntry to malke the execution or
attestation. and accompanied by a final certification as to the
cennineness of the signature and official position (A) of the exe-
entine or attestineg person. or (B) of anv foreien official whose
cortificate of eennineness of signature and official position relates
to the exeention or attestztion or is in a chain of certificates of
genuineness of signature and official position relating to the exe-
eution or atfestation. A final certification may be made hy a sec-
ratary of embassy or léantion. consul general. consul. vice consul.
or consular acent of the United States. or a diplomatic or consu-
lar official of the foreion eountry assigned or accredited to the
Tnited States. Tf reasonable opportunity has been given to all
parties to investigate the authenticity and accuracy nt official
doenments. the judge may. for @ood cause shown. order that they
be treated as presumntivelv anthentie without final certification
or permit them to be evidenced by an attested snmmary with or
without finnl eevtification.

(4) Certified copies of public records.—A copy of an official
record or report or entry therein. or of a document anthorized
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_~ by law to be recorded or filed and actually recorded or filed in a
public office, including data compilations in any form, certified as
correct by the custodian or other person authorized to make the
certification, by certificate complying with paragraph (1), (2).
or (3) of this rule or complying with any Act of Congress or
rule [adopted] prescribed by the Supreme Court pursuant to
statutory authority.

(5) Ofticial publications.—Books, pamphlets, or other pub-
lications purporting to be issued by public authority.

(6) Newspapers and periodicals—Printed materials purport-
ing to be newspapers or periodicals.

(7) Trade inseriptions and the like.—Inscriptions, signs, tags.
or Inbels purporting to have been aflixed in the course of business
and indicating ownership, control, or origin.

(8) Acknowledged documents.—Documents acconipanied by n
cortificate of ackuowledgment funder the hand and seal ofJ ex-
ceuted in the manner provided by law by w notary public or other
officer authorized by law to take acknowledgments.

(9) Commercial paper and related documents.—Commercial
paper, signatures thereon, and docunients relating thereto to the
extent provided by general commercial Taw.

(10) Presumptions under Acts of Congress.—Any signature,
document, or other matter declared by Act of Congress to be pre-
sumptively or prima facie genuine or authentic.

Subcommittee Note

Nubdivision (&) was redrafted to eliminate the requirement, believe:d
to be inconsistent with the lnw in some States, that a notary public
must affix a <eal to a document neknowledged befere hinm. As amendea,
the Rule merely requires that the doenment be exccuted + the manner
reruired by the law of the State which awthorized the norary to take
the acknowledument.

The Subeo nmittee determined tentatively to approve subdisvision )
a~ submitted by the Court. However, there was considevable discnssion
concerning the meaning of the term sgeteral commercial luw”. The
Subcommittee intends that the Uniform Commercial Code, which has
been adopted in virtually every State. will be followed generally, but
that Federal commercial law will apply where Federal comniercial paper
ix involved. 1'urther, in those instances in which the isxues are governed
by Ere B, Co.v. Tompks, 304 U, G4 (193%). State law will apply
irvespective of whether it is the Uniform Comnercial Code.

’

Rule 903. Subscribing Wiiness” Testimony Unnecessary
The testimony of a subscribing witness is not necessary to authenti-
cate a writing unless required by the laws of the jurisdiction whose
laws govern the validity of the writing.
Artierns X, Coxrtexts oF WritiNags, RECORDINGS. AXD PHOTOGRADIS

‘ule 1001. Definitions

For purposes of this article the following definitions are applicable.
(1) Writings and vecordings—"Writings”™ and *“recordings”
consist of letters, words. or nunbers, or their equivalent. set down

Al LI e YN
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by handywriting, typewriting, printing, piv:tostating, photograph-
ing. magnetic impulse. raechanical »r clectronic recording, or
other form of data compilation.

(2) Photographs.—“Photographs” include still photographs,
X-ray films, rideo tapes, and motion pictures.

(3) Original.—An “original” of a writing or recording is the
writing or recording itself or any counterpart intended to have the
same effect by a person executing or issuing it. An “original” of
a photograph includes the negative or any print therefrom. If
data are stored in a computer or similar device, any printout or
other output readable by sight, shown to reflect the data accur-
ately. is an “original.” :

(4) Duplicate.—A “duplicate” is a counterpart produced by the
same impression as the original, or from the same matrix, or by
means of photography, including enlargements and miniatures. or
by mechanical or electronic re-recording. or by chemical reproduc-
tion. or by other equivalent technique which accurately reproduces
the original.

Subcommittee Note

The Subceommittee nmended subdivision (2) specifically to include
video tapes iu the definition of “photographs.”

Rule 1002. Requirement of Original

To prove the content of a writing, recording, or photograph. the
original writing. recording. or photograph is required, except as other-
wise provided in these rules or by Act of Congress. -

Rule 1003. Admissibility of Duplicates

A duplicate is admissible to the same extent as an original unless
(1) a genuine cuestion is raised as to the authenticity of the original
or (2) in the circumstances it would be unfair to admit the duplicate

in lieu of the original.
Subcommittee Note

Although the Subcommittee approved this Rule without change, come
concern was expressed about any possible finpact it might have on the
sa-called “hest evidence” rule.

With respect to clanse (1), the Subcommiiftee infends that the courts
<honld be liberal in deciding “a genuine guestion is raixed as to the
authenticity of the original.””

Rule 1004. Admiscibility of Other Evidence of Contents

The original is not recquired, and other evidence of the contents of
& writing. recording, or photograph is adinissible 1f—
(1) Originals lost or destroyed.—All originals are lost or have
Feen destroved, unless the proponent lost or destroyed them in bad
Taith; or
(2) Original not abtainshle.—-No ori~inal ran b ohtained 1w
any available judicial process or procedure tor
(3} Oricinal in possession of opponent.—At a time when an
original was under the eantrol of the party against whom offered,
he was put on notice. by the pleadings or otherwise, that the con-
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tents would be a subject of proof at the hearing, and he does
not produce the originnl at the hearing; or )

(4) Collateral matters.—The writing, recording. or photograph
is not closely related to a controlling issue,

Subcommittee Note

With respect to snbdivision (1), the Subcommittee ussnmes that loss
or destruetion of an original by another at the Instigntion of the propin-
nent wonld be tantamount to loxs or destruction by the proponent him-
~elf.

Rule 1005. Public Records

The contents of an officinl record. or of a document authorized to
be recorded or filed and actually recorded or filed. including data
compilations in any form, if otherwise admissible, may be proved by
copy. certified as correet in accordance with rule 902 or testified to be
correct by a witness who has compared it with the original, If a copy
which complies with the foregoing cannot be obtained by the exercise
of reasonable diligence, then other evidence of the contents may be
given.

Rule 1006. Summaries

The contents of voluminous writings, recordings. or photographs
which cannot conveniently be examined in court may be presented in
the form of a chart. summary, or caleulation. The originals, or dupli-
rates, shall be made available for examination or copying, or both.
by other puriies at a reasonable time and place. The judge may order
that they be produced in court.

Rule 1007. Testimony or Written Admission of Party

Contents of writings. recordings. or photographs may be proved by
t}. rostimony or deposition of the partv against whom offered or by
1. written admission, without accounting for the nonproduction of
the original.

Rule 1008. Functions of Judge and Jury

When the admissibility of other evidence of contents of writings,
recordings. or photographs under these rules depends upon the fulfill-
ment of a condition of fact, the question whether the condition has
been fulfilled is ordinarily for the judge to determine. However, when
an issue is raised (a) whether the asserted writing ever existed. or
(b) whether another writing, recording, or photograph produced at
the trial is the original. or (¢) whether other evidence of cantents cor-
rectly reflects the contents, the issue is for the trier of fact to deter-
mine as in the case of other issues of fact.

Articte X1, Misceruaneous Rurirs

Rule, 1101. Applicability of Rules

(a) Courts and magistrates.—These rules apply to the United
States District Courts, the Distriet Court of Guam. he District Court
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of the Virgin Islands, the District Court for the District of the Canal
Zone, the United States Courts of Appeals, and to United States
magistrates, in the proceedings and to the extent hereinafter set forih.
The word “judge” in these rules includes United States magistrates
and referees in bankruptey.

(b) Proceedings generally.—These rules apply generally to civil
actions, including admiralty and maritime cases, to crimina{ roceed-
ings, to contempt proceedings except those in which the judge may
th summarily, and to proceedings and cases under the Bankruptcy

ct.

(¢) Rule of privilege.—The [rules] rule with respect to rivileges
[apé)ly] opplies at all stages of all actions, cases, and procee(}ings. )

(d) Rules inapplicable.—The rules (other than [those] with respect
to privileges) do not apply in the following situations:

(1) Preliminary questions of fact.—The determination of ques-
tions of fact prefiminary to admissibility of evidence when the
issue is to be determined by the judge under rule 104(a).

(2) Grand jury.—Proceedings before grand juries.

(3) Miscellaneous proceedings.—Proceedings for extradition
or rendition; preliminary examinations in criminal cases; sen-
tencing, or granting or revoking probation; issuance of warrants
for arrest. criminal summonses, and search warrants; and proceed-
ings with respect to release on bail or otherwise.

(e) Rules applicable in part.—In the following proceedings these
rules apply to the extent that matters of evidence are not provided
for in the statutes which govern procedure therein or in other rules
[adopted] preseribed by the Supreme Court under statutory author-
ity : the trial of minor and petty offenses by United States magistrates:
review of agency actions when the facts are subject to trial de novo
under section 706(2) (F) of title 5, United States Code; freview of
orders of Sceretmv of Agriculture under sections 292. 499f and 499g
(¢) of title 7. United States Code; naturalization and revocation of
naturalization under sections 1421-1429 of title 8. ITnited States Code:
prize proceedings in admiralty under sections 7651-7681 of title 10.
Tnited States Code: review of orders of Secretary of the Interior
under section 522 of title 13, United States Code: veview of orders of
petrolenm control boards under section 715d of title 15. United States
Code: actions for fines. penalties. or forfeitures under the Tariff Act
of 1930 (19 T".8.C.. c. 4, part V). or under the Anti-Smuggling Act
(19 U°.S C..c. 5) : eriminal libél for condemnation. exclusion of imports.
o~ other nroceedings under the Federal Food, Drug. and Cosmetic
Act (21 TLS.C.. e. 9): disputes between seamen under sections 256
938 of title 22. United States Code: habeas corpus under sections
2211-9954 of title 28. United States Code: motions to vacate. set aside.
or correct sentence nnder section 2255 of title 28, United States Code:
actions for prnalties for refusal to transport destitute seamen under
section 679 of title 46. United States Code: actions against the United
States for damages caused by or for towage or salvage services reh-
dered to public vessels under chapter 22 of title 46, United States
Code. as implemented hy seetion 7730 of title 10. United States Code R
peview of orders of the Secretary of Agricwdture under section ? of
the At entitled ~Aw Act to authorize associations of produce s ~f
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wgricultural products” upproved February 8. 1922 (7 1".8.C. 292).
and under sectlons 6 and 7(e) af the Perishable Lgric wlturd (omn-
moditics Act, 1930 (7 T.S.0". J99f. 199 (<)) : naturalization und rerco-
cation of naturalization under sections J10-318 of the Linmigration
and Nuationality Act (8 U.S.C. 1421-1439) ; prize proceedings in
admiralty under sections 7651-7681 of title 10, I wited States (‘ode;
review of orders of the Secrctary of the Interior wnder section 2 of
the Act entitled “An Act authorizing assorialions of producers of
aquuatic products” approved June 25, 1085 (15 U N0522)  rericar of
orders of petroleum control boaids undcr section 5 of the Aet entitied
wAn Act to requlate interstate and foreign commerce in petrolewm
and its products by prohibiting the shipment in such commerce of
petroleum and its products produced in violation of State lai. and
for other purposes”, approved February 22. 1935 (15 SO T15d) ¢
actions for fines. penalties, or forfeituies under purt 1" of title IV of
the Taviff Act of 1930 (19 17.8.0". 1581-1624), or under the Anti-
Smuggling Act (19 US.CTT01-1711) ¢ criminal 1ibel for condem-
nation, exclusion of imports. or other procecdings under the Federal
Food, Drug, and Cosnietic Act (21 UN.C.301-392) ; disputes between
seamen under sections 4079, 4080, and j081 of the Lecised Statutes
(22 11.8.C. 256-258) ; habeas corpus under sections 2241-2254% of title
38, [Inited States ('ode ; motions to vacate, set axide. or correct sentence
under section 2255 of title 28, United States Code; actions for penal-
ties for refusal to transport destituic scamen under scetion 4578 of
the Revised Statutes (46 U.S.C. 679); actions aguinst the United
States under the Act entitled “An Act authorizing suits against the
United States in admiralty for damage caused by and sulrage service
rendered to public vessels belonging to the Inited States, and for
other purposes®, approved March 3, 1935 (46 8.0, 781-790), as
implemented by section 7730 of title 10, United States Code.

Subcommittee Note

Technical changes were made in subdivisions (e¢) and (d) to reflect
the Subcommittee’s action with respect to Article V.

Subdivision (e) was amended to substitute pesitive law citations for
those which were not,

Rule 1102. Title

These rules may be known and cited as the Federal Rules of
tvidence. .

See. 2. Title 28 of the United States Code is amended—
(1) by inserting immediately after section 1656 the following
new section:
“§ 1657. Rules of Evidence
“The Supreme Court of the United States shall have the poier to
prescribe amendments to the Federal llules of Evidence. Such amend-
ments shall not take effect until they have been reported to Congres«
by the Chief Justice at or after the beginning of u regular segsion of
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Congress but not luter than the first, day of May, and until the expi-
ration of one hundred and eighty days after they have been so re-
ported; but if either House of Congress within that time shall by
resolution disapprore any amendment 8o reported it shall not take
effect. Any provisiou of law in foree at the expiration of such time
and in conflict with any such amendment not disapproved shall be
of no further force or effect after such amendment has taken effect.”’;
and

(2) by adding at the end of the tuble of sections of chapter

111 the following mew item:

“1657. Rules of Evidence.”

Sec. £23 3. The C'ongress expressly approves the amendments to the
Federal Rules of Civil Procedure, and the amendments to the Federal
Rules of Criminal Procedure, which are embraced by the orders

" entered by the Supreme Court of the United States on November 20,

1972, and December 18, 1972, and such amendments shall take effect
six months after the date of the enactment of this Act.

O
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APPENDIX B

FEDERAL RULES OF EVIDENCE

HR 5463, 93d Cong.

COMMENTS OF STANDING COMMITTEE ON

RULES OF FRACTICE AND PROCEDURE

AND ADVISORY COMMITTEE ON RULES

OF EVIDENCE ON AMENDMENTS PROPOSED

BY HOUSE SUBCOMMITTEE ON CRIMINAL

JUSTICE (Committee Print June 28, 1973)

On July 18 and 19, 1973 the standing\Committee on

Rules of Practice and Procedure and the Advisory Committee
on Rules of Evidence of the Judicial Conference of the United
States met in joint session for the purpose of considering
amendments to the Federal Rules of Evidence proposed to be
incorporated in HR 5463, 93d Cong. by the House Subcommittee
on Criminal Justice (Committee Print June 28, 1973). The
two committees fully considered all of the proposed amendments

as well as the Subcommittee Notes in explanation of them and

agreed upon the following comments thereto:

RULE 104
(¢) Hearing of jury.-—Ilearings on the admissibility of confessions
shall in all eases be condneted ont of the heavme of the juiy. Iearvings
on other preliminary matters shall be so conducted when the interests

of justice vequive or. when an accused ix o weilvosso it he o requiests,
The committees express no disagreement with the

proposed amendment to subdivision (c).



RULE 105

[Rule 105, Simnnany Cp and Comment by Judge

[\ frer the elose of the evidence an T arguments of counsel, the judge
man Lairly and impaatially sumoup the evidence and - omiment to the
ey upon the weight of the evidenee and the eredibility of the wit-
newwes, 1 f he also instracets the jury that they are to determine for them-
celves the weight of the svidence and the eredit to be griven to the wit-
nes~es and that they are not bound by the judge™ sunmation or
comment .}

The committees are unable to agree with the proposal
to delete this rule. It is believed to embody a constitutional

mandate, Capital Traction Co. v. Hof, 174 U.S. 1 (1899), which

it is useful to set forth in these rules. Since the Tules
are to be enacted by the Congress, considerations of whether
the matter involves procedure or evidence are lacking in
importance. Incorporating the principle in these rules is

simpler than amending both the Civil and Criminal Rules.

RULE 201

Rule 201, Judicial Notice Lof Adjudicative Facts}

[ia) Seope of vnle~-This rale goverps only judicial notice of
adjudicative faets

L)) Kinds of facts—A\ judicially noticed fuet must be one
not subjeet to rensonable dispute in that it is either (1) eenerally
known within the territorial jurisdietion of the trial conrt or (2) ca-
pable of accurtte and readv determination by resort to sources whose
aconrney cannot reasonably be questioned.

[(e)J b)) When diseretionary.—.A\ judge or court may take judicial
nofice, whether requested or not.

Lo)y3(e) When mandatorv.—.A jndae or court shall take judicial
notice if requested by a party and supplied with the necessary in-
formation.

[()Y3() Opportunity tobe heard.—A party is entitled upon timely
recntest to an opportunity to be heard as to the propriety of taking
judicial notice and the tenor of the matter noticed. Tn the absence of
priov notification. the request may be made after judicial notice has
been taken.

[(HJ(~) Time of taking notice.— Jndicial notice may be taken at
anv staee of the proceeding.

[ () Instructing jury.—The jndge shall instruet the jury to accept
as extablished any facts judicially noticed.J

Feroprmsmemsse ce 4 as A~
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The committees are sympathetic to the Subcommittee's

i e e i et o

dissatisfaction with the term "adjudicative." It is believed,

however, that a basic and fundamental difference exists between

the historical facts of the particular litigation and social,
economic, and scientific data that enter into the lawmaking
process, whether by legislature or courts. The former have
always been thought to demand a high measure of certainty,
while the latter have been treated on the same basis of in-
formality as has governed ascertainment of what the law
generally is or ought to be. The deletion of subdivision

(a) of the rule would leave both kinds of facts equally

subject to the very narrow confines of subdivision (b), a

situation in which the judicial system could scarcely function.
See, for example, the Hawkins case, discussed in the Advisory
Committee's Note, as an illustration of {the liberality :
traditionally found with respect to judicial notice of |
"legislative' facts. The charge imposed upon the judiciary

by proposed amended Rule 501, to interpret the commca law

in the light of reason and experience, woulada face a virtually

insurmountable obstazle in the amendment. The committees
suggest a return to the language of the Preliminary Draft

of 1969, with some amendment, so that subdivision (a) would
read: "This rule governs judicial notice of facts in issue
or facts from which they may be inferred. It does not govern
judicial notice of matters of law." The expression "matters
of law" is sufficiently broad to encompass ''legislative
history, discussions by learned writers in trgatises'and

law reviews, materials that contain controversial economic

-3-



and social facts or findings or that indicate contemporary
opinion, and similar materials." Cal. Ev. Code 1965, §450,
Comment. The rule would not, of course, bar the judiciary
from considering such matters when appropriate but would
simply free them from the restraints of the rule.

The committees believe that subdivision (g) should
be retained for the reasons set forth in the Advisory Committee's
Note. The objection takén in the Subcommittee Note is believed
to be met by the provisions of subdivision (e) of the rule; if
at any time counsel has evidence showing that a judicially
noticed matter is subject to reasonable dispute, the judge
can take appropriate remedial measures as in other situations
where he determines that an earlier ruling was erroneous in

light of subsequent developments,

RULE 301
Rule 301. Presumptions in Geneval 7o € ied Aetions
In all civil [easesY actions not otherwise provided for by et of
Congress or by these rules a presuniption imposes on the party against
whom it is directed the burden of proving that the nonexistence of the

presumed fact is more probable than its existence.

The substitution of 'civil actions' may have the

unintended effect of excluding proceedings and cases in

bankruptcy from the application of the rule. Proceedings
in bankruptcy are not regarded as "actions'" and the civil
rules which do apply to civil actions, do not apply to
bankruntcy proceedings except as made applicable by the

bankruptcy rules. Compare Evidence Rule 1101(b), which



distinguishes between civil actions and proceedings and

cases under the Bankruptcy Act. ;

RULE 302

Rule 302. Applicability of State Law in Civil [( ‘ases] detions

In civil actions, the effect of a presumption respecting a fact which
is an element of a claim or defense as to which State lnw supplies the
rule of decision is determined in accordance with State law.

The caption should be restored and the text amended
to read '"cases" in lieu of "actions.'" In this instance the
text of Rule 302 as transmitted to the Congress is in error.

See comment to Rule 301, above,

RULE 303

[Rule 303. Presumptions in Criminal Cases

[(a) Scope.—Except as otherwise provided by Act of Congress. in
criminal cases, presumptions against an accused, recognized at com-
mon law or created by statute, including statutory provisions that
certain facts are prima facie evidence of other facts or of guilt, are
governed by this rule.

[ (b) Submission to jury.—The judge is not authorized to direct the
jury to find a presumed fact against the accused. When the presumed
fact establishes guilt or is an element of the offense or negatives a
defense, the judge may submit the question of guilt or of the existence
of the presumed fact to the jury, if, but only if, a reasonable juror on
the evidence as . whole, including the evidence of the basic facts,
could find guilt or the presumed fact beyond a reasonable doubt.
When the presumed fact has a lesser effect. its existence may be sub-
mitted to the jury if the basic facts are supported by substantial
evidence, or are otherwise established. unless the evidence as a whole
negatives the existence of the presumed fact.

[ (c) Instrueting the jurv.—Whenever the existence of a presumed
fact against the accused is submitted to the jury, the judge shall give
an instruction that the law declares that the jury may regard the basic

fa:ts as sufficiont evidence ol the presumoed fuct but does not require
1t to do so. In addition, if the preruimed fact establishes guilt or is
an element of the offense or neyatives a defense, the judge shall in-
struct the jury that its existence niust, on all the evidence, be proved
beyond a reasonable doubt.}

Subcominittee Naotg

Hule 303 wny deleted since the subject of presuiuptions in eriminal
cases Iy dealt with in the proposals of the Brown Commissfon and 8 1
to revise the criminal code The Subcommittee determined to consdder
thiis<ue m the eourse of its study of the~e proposals, comin—necing iater
thi: Congregy.
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The committees recognize that the decision to defer

consideration represents a legislative procedural determination.
RULE 402

Rule 402. Relevant Evidence Generally Admissible; Irrelevant
Fvidence Inadmissible

Al relec it evidence is admissible, except as otherwise provided by
the Constitution of the United States, by Act of Congress, by these
rules, w1 by other rules [adopted] prescribed by the reme Court

pursuont to statutory authority. Evndence which is not relevant is not
admissible.

The committees express no disagreement with the

language of the amendment.

RULE 404

(hy Othe Foerimes, wiongs, or acts—Ekvidence of other crnmes,
winng- or acts 1s not ndmissible to prove the character of a person
in order to show that he ucted in conformity therewith, LTI sub-
division does not exehude the evidenee when otteredd /1 may. hoee-
coery e odmisehle far other purposes, such as piroof of mative, op-
portunitv, ntent, yrepaation, plan, knowledge, identity, or 1bsence
Af mistake or acordent.

The committees express no disagreement with the

amendment to subdivision (b).

RULE 4035

(b} Specific instances of conduct.—In eases 1 which chavacter or

a0 teaat nf ¢haracter of a person is an essential element of a charge,
claim or deferse, proof may also be made of ~pecifie instanees of fns
conduct.

Rubeommittee Note

Fhe Subcommittee approved sabdivision (b oas pro posed by the Comn?
with the speafie anderstanding that the Rule apphies only 1n those rela
ey rare ~situaions where character is truly an issue in the case

The committees agree with the interpretation of

csubdivision (b) set forth in the Subcommittee Note.




RULE 501

Rule o EPrnvdepes Recocmsed Ondy s Phovidea} Geveral fule

CENcept as othenwase tequited by the Constivation of the Prurted
States or provided by Acet of Congress, and except as provided in these
cules or m other vrules adopted by the Supreme Coutt. na person has a
privilege to:

1 1) Refuse tobe a witness; or
{21 Refuse to disclose any matter: or
3) Refuse to produce any ohject or writing @ or
(1) Prevent another from being a witness or disclosing any mat-
ter o1 producine any objeet or wiitine.J ‘
/i JZRA uthesirive gy ’/'/’./'l d by the Con Frabion o 7 T d

Nlle v 001 /1 vedediod /:l/ et ar {'oneioss or T R . 11

N e i groceseerpt S NEatutoy by il 20 T G g
Jr N e s gl NPl e, /1/,/",', TEANY Y PN Y BT ) 5
.\'././’ Lo e coed /:II/ 1. /r/'/,'u ok ad Fle e sar b s A ey i .
I foie rr itedd /"'/ the coiis of the d Wited Nicto sty DG bt o d v caan [
o ”" N A /‘IIII';I./' / 7/1'1/ /-1: ol e e, YA PR TP FTRT |
i " ditonge ux to b0l State Tane .Qﬁ//;/)/;: At T e gt AN on :
//,., 2 vl n/":/ 1 sy person o riame it Ntk /,,,/,'/,',4,} suh- e
divilon harcof hodl By b teyamnined o i i nidisee 0 LS 0 e :
Believing that privileges in the federal courts
should be uniform and governed by federal law, the committees
are unable to concur with the treatment given privilege by o

Ay

the Subcommittee. While Rules 502-513 if enacted as pre-

scribed by the Court would no doubt make for uniformity in
criminal prosecutions, federal question cases, and generally

in bankruptcy, the proposed amendment injects an element of doubt,.
Experience under Rule 46 oif the Criminal Rules offers small
encouragement for the evolution of a comprehensive and uniform
scheme of privileges through the decision-making process. It is

hoped that the Subcommittee considers its general approach to

privileges no more than a temporary expedient and proposes to

return to the subject. -

For the reasons set forth in the Advisory Committee's

Noie to Rule 501, the committees are also unable to agree with
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the amendment's particularized treatment of privileges in

diversity cases., In brief, Lhe amendment woulcd leave privileges

created by State law in the peculiar posture of being effective
in diversity cases but ineffective in other federal cases,
notably in criminal cases which undoubtedly lie in the area

of greatest sensitivity. With these priviieges thus rendered

largely illusory, their limited recognition is explainable
only in terms of possible impact on the outcome of litigation,
a result which has been rejected generally elsewhere in the

federal procedural field.

RULE 601
Rule 601, General Rule of Competency
Every person is competent to be s witness exeept as otherwise
provided 1n these rules. [lowerver. in covil aclivns, with respect to a
claim or defense as to whick State law supplies the rule nd{ derision,
the competency of a wituess shall be determened in accordance with

State law.

The committees are unable to concur in the amendment.

Rules governing the competency of witnesses are essentially
legal formulations of credibility, and credibility seems
undeniably to be a matter of procedure. To the extent that
they are designed to affect outcome, the same is true of
procedural provisions generally. The Erie argument thus

fails to convince. Moreover, the amendment applies all State

rules of competency, not merely those found in the Dead Man's Acts,

In this respect it goes beyond the expressions received by the

Advisory Committee,




A nationwide study of Dead Man's Acts was made for
the Advisory Committee. While the study disclosed wide ad-
herence to the philosophy that the estates of decedents ought
to be protected against legal attacks based on perjured testimony,::
the implementation of this sentiment assumed so0 great a variety
of forms as to lead inescapably to the conclusion that failure
is a foregomne conclusion, The study was too extended to permit
its inclusion in the Advisory Committee's Note, but it has
been made availlable to the Subcommittee. The committees believe

that any encouragement of the perpetuation of this remnant of

the common law rule of incémpetency of parties and interested
persons is a disservice to the law of evidence.

Note should also be taken of the fact that the amend-
ment is a step backward from present Civil Rule 43(a), which

would be supplanted.

RULE 606

(bY Inguiry iete - didity of verdiet or mdictment.— Upon an
mquirvy into the valulity of o vordiet or gelictcnt, a jeror may not
testify [a< to any matter oo stateinent ocentring during the course of —
the jury'< deliborations ov e} v oie- ning the elleet of anything upon
Bis o any other pror= mimd or onotions a- inflneneing him to assent
to or di=sent from the verdiet o indictment or roneerning his mental
processes i capnection therewith Fexcent tlod o piror may testify on
the question whethor extrancous prejndicial information was improp-
<rly broneht fo the jury's attention ar whether any ontside influence
was improper v brocght to bear upon any jurory. Nor may his aflidavit
orevidence of any ~tatement by him Eeoneerning a matter abont which
e woutd Le procluded from testifying cndicaling an cffect ap (70
“ind be vecerved for thiege paerposes.

While the committees are satisfied with subdivision
(b) as transmitted to the Congress, the difference between it

and the amendment is believed not to be great enough to warrant

disagreement with the amendment.




RULE 608

Sl spece etinees of conduet, - Speeific instanees of the cop
dunt of w0 witnesa, for the purpose of attackinge o supporting his
credibihity, otber than convietion of erime a: prosided su rale 609,
may ot be proved byoextrinsie evidence, They mav however, 7u the
Dieerc g oy He condd O probative of teathiudies~ vt laliness
Eand not remote e taeedl be ingpared into on cross-examination of
the witoess Thons W or oneress examination of a witness vwho to-tifies
to los chanetar for coathifalness or untruthfulnessy (/) comec ning
boos chcactor for Ladlifulness or vndrathfulness, or (2Y conecrning
thochpacton Tor Leethhilwess op anteudhfulvess of another witness
veda el el y the vitness being cooss ewamingd hag testified.,

The giviie of teshimony, whether by an aéensed or by any other
witness. does not operate as a waiver of his privilege against self-in-
crimination when examined with respect to matters which relate only
to eredibndity,

The committees express no disagreement with the

amendment to subdivision (b).

"RULE 609

Rule 609, Tmpeachment by Evidence of Conviction of Crime

() General rale.— For the purpose of attackivg the eredibility of o
witness. oy idenee that he has been convieted of a erime is admissible
A, but only if fthe erime (1) was punichable by death or imprison-
ment m eveess of ove vear under the Taw inder whicly he was convicted
ar (2)F (1) the crime imvolved dishonesty or false statement fregard-
loss of the punishmentY. or (2) the erime wvas punishable by death or
imprisonment in eveesg of one year under the laww undery ihich he aras
conrictod. unless the judae detcrmines that the danaer of wnfair prei-
udice ontirciohs the /)7’07)(1//7'/' valie of the evidence of the conviction.

(b Time limit.-- Evidenee of a convietion under this rule is not
admissible if a period of more than ten years has elapsed since the
date of conecietion or of the release of the witness from confinement
Lirposed for his most recent convietion, or the expiration of the i
period of Tis parole. probation. or centence granted or imposed with ’
tespect (o s most recent (*r)‘n\‘i«-tinn], whichever is the later date.

° ° .

(d) Juvenile adjudications.—Evidence of juvenile adjudications is
cenerally not admissible under this rule. The judge may, however, in
a criminal cosc. allow evidence of a juvenile adjudication of a witness
other than the aceused if convietion of the offense would be admissible
to attack the eredibility of an adult and the judge is satisfied that ad-
misston 1 ovidence is necessary for a fair determination of the issue
of guilt or iunocence,

-10-~




The committeces express no disagreement with the

amendments *c subdivisions (a), (b), and (d). Attention is,
however, directed to a possible ambiguity in subdivizion (a)
with regard to whether the "unless' clause applies to both
categories of crime or only to those in category (2). The
problem could be avoided by reversing the two numbered cate-
gories, thus conforming clearly with the meaning expressed

in the Subcommittee Note.

RULE 611

T

(by Seope of cross exwnmation— LA » itness nay be cross ex-
amined on any matter relevant to any issue in the case, imechuding cred-
thitity, Tnthe intevests of justic s the jndee may Thnit eross-examina-
tion with respeet to matters not testified to on divect examination.
(' ross e 0 vanin dion shoald be Timited to the subjectnoittcr of the direct -3
poaminaion and auidtcrs affecting the credibility of the aritness. The : )
g i G e cae i o of discretion. pecnit inguiry info additional ‘
matters us if on divect coaminadion. '

() Leading questions. ~Leadimg questions should not be used on
the direct examination of a witness except as may be necessary to de-
velop his testimony. Ordinarily leading questions should be permitted
on eross-esamiation. Ineivil feasesF actions.a party is vntit‘ml to call
an adverse party or witness identified with [him] such adverse party
and interrogate by leading questions.

A e b eet

PR ARt

With regard to subdivision (b), the committees re- ;3
affirm the treatment of scope oi cross-examination set forth L;
in the rule as transmitted to the Congress but recognize the !
existence of a subétantial division of opinion in the profession.

With ‘regard to subdivision (c), see the cohment on

Rule 301, above.

RULE 612
tule 612. Writing Used To Refresh Memory

Excent as otherwise provided in criminal proceedings by section
2500 of title 15, United States Code, if a witness uses a writing to
vefresh hi- memory for the purpose of testifying, feither before or
while tostifying] either
(1) while testifying. or
(2) he fore testifying if the court in its dizcretion determines it
Imeeossary in the interests of justice,

-11-




A sl ers s paty e entihed to i L the vaitony praduced at the
hes iner. ta ynspect 2t to eross-exaniune the witness thoveon, ana to
mtroduce in evidence those portions whieh refate to the testimony
of the witness, T it is elnimed that the writing containg matters not
Lelated o ihe subject niatter of the testimony. the judae «hall examine
the writing in canera, excise any portions not so related. and order
delivery of the romainder to the party entitled thereto, Any portion
withheld ey objeetions shall be preserved and made available to the
appelate comtin the avent of an appeal. T{ a writing is not produced
or delivered parsnant o ordey under this rule. the judge shall make
any order justice requires. except that in eriminal cuses when the
\;l'.()swu.li aelets not to comply. the order slm]} he one striking the
testitnony ot if the judee in hi< diseretion determines that the interests
of st so oquites deckirme a mistrial,

The committees recognize that resistance has been
encountered with regard to the treatment of documents consulted

by a witness prior to taking the stand in the rule as trans-

mitted to the Congress. The amendment appears to be an
acceptable compromise of the competing interests at stake,

and the committees express no disagreement with it.

RULE 801
() Statements which are not hearsay.—A statement is not hearsay
1 -

(1) P'rior statement hy witness.—The declarant testifies at the
trial or hearing and is subject to cross-examination concerning
the stateme nt, and the statement is (L4 ) inconsistent with his testi-
mony. or (1) consistent with his testimony und is offered to rebut
an express or implied charge against him of recent fabrication or
improper influence or motive, or (C') one of identification of n
person made after peveeiving him: Prorided. That a prior incon-
sistent statement wunder clouse (AY ghall not be admizgible aa
proof of the facts stated unless it wrag given under oath and sub-
ject to the penalty of perjury ut a trial or hearing or in a deposi-
tion ar before a grand jury; or

The amendment would virtually destroy the utility

of clause (d)(1)(A), which allows prior inconsistent state-~

ments tc be used as substantive evidence. The instances in

which the rule as proposed to be amended would operate would

be relatively few in number, because, the prior statement

having been made under oath, the threat of a perjury charge
would make it highly unlikely that the witness would subsequently

relate a different story on the stand, again under oath. The

problem area consists of cases in which the prior statement

-12-
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was not under oath, and a cule which fails to encompass
those cases is of slight practical significance.

The first of the two justifications given for the
amendment. in the Subcommittee Note is that 'unlike in other
situations, there can be no dispute as 1o whether the prior
statement was made." The underlying assumption appears to
be that some factor 1s present with regard to prior incon-
sistent statements that requires an extraordinarily high
degree of assurance that the statement was in fact made. The
nature of this factor is not, however, explained. Presumably
the assurance would take the form of a written transcript of
testimony, yet the amendment requires none, and it is well
established under existing law that former testimony may be
proved by the testimony of any person who was present and
heard it given. Indeed, many out-of-court statements are
now admissible without agy requirement that they be in writing.
Among them are admissions, including confessions, spontaneous
utterances, statements for purposes of diagnosis or treatment,
declaration of pedigree, reputation of various kinds, dying
declarations, and declarat uns against interest, as well as
former testimony.

The second justification given in the Subcommittee
Note for the amendment is that '"the context of a formal
proceeding and an oath provide firm additional assurances of
the reliability of the statement." The premise of the rule

as transmitted to the Congress is that sufficient assurances

-13-
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are already present in the circumstances, without the addition
of the further highly limiting provisions of the amendment. If
the premise of the amendment is that a statement not made under
penalty of perjury is insufficient standing alone to support
a conviction and ought therefore not to be admitted, a con-
fusion between the distinct concepts of sufficiency and ad-
missihility is present. If every item of evidence were re-
quired to be sufficient to sustain é verdict in order to be
admissible, few items, particularly of circumstantial evidence,
would ever be admitted. No one claims that this is so. See
Advisory Committee's Note to Rule 401. Moreover, of the many
kinds of hearsay admitted in evidence, only one, former
testimony, is given under oath.
Prior to its action in prescribing the rule, the
Supreme Court had occasion to examine a similar provision
in the California Evidence Code. While the specific issue
before the Court was whether the provision violated the con-
stitutional right of confrontation, the Court's treatment
of that question is equally applicable to the question whether
a rule of this kind represents a wise approach to the problems
of hearsay as a matter of policy. The Court said:
...Confrontation: (1) insures that the witness
will give his statements under oath—thus impressing him
with the seriousness of the matter and guarding against the
lie by the possibility of a penalty for perjury; (2) forces

the witness to submit to cross-examination, the ‘''greatest
legal engine ever invented for the discovery of truth";

11
5 Wigmore §1367.




(3) permits the jury that is to decide the defendant's
fate to observe the demeanor of the witness in making his state-
ment, thus aiding the jury .n assessing his credibility.

It is, of course, true that the out-of-court state-
ment may have been made under circumstances subject to none of
these protections. But if the declarant is present and tes-
tifying at trial, the out-of-court statement for all practical
purposes regains most of“the lost protections. If the witness
admits the prior statement is his, or if there is other evidence
to show the statement is his, the danger of faulty reproduction
is negligible and the jury can be confident that it has before
it two conflicting statements by the same witness. Thus, as
far as the oath is concerned, the witness must now affirm, deny,
or qualify the truth of the prior statement under the penalty
of perjury; indeed, the very fact that the prior statement was
not given under a similar circumstance may become the witness'
explanation for its inaccuracy——an explanation a jury may be
expected to understand and take into account in deciding which,
if either, of the statements represents the truth,

Second, the inability to cross-examine the witness
at the time he made his prior statement cannot easily be shown
to be of crucial significance as long as the defendant is
assured of full and effective cross-examination at the time
of trial. The most successful cross-examination at the time
the prior statement was made could hardly hope to accomplish
more than has already been acccmplished by the fact that the
witness is now telling a different, inconsistent story, and—
in this case—one that is favorable to the defendant. Ve
cannot share the California Supreme Court's view that belated
cross-examination can never serve as a constitutionally adequate
substitute for cross-examination contemporaneous with the
original statement. The main danger in substituting subsequent
for timely cross-examination seems to lie in the possibility
that the witness' '"[f]alse testimony is apt to harden and be-
come unyielding to the blows of truth in proportion as the
witness has opportunity for reconsideration and influence by
the suggestion of others, whose interest may be, and often is,
to maintain falsehood rather than truth." State v. Saporen,
205 Minn. 358, 362, 285 N.W. 898, 901 (1939). That danger,
however, disappears when the witness has changed his testimony
so that, far from'hardening) his prior statement has softened
to the point where he now repudiates it.

1ZSee Comment, Substantive Use of Extrajudicial

Statements of Witnesses Under the Proposed Federal Rules
of Evidence, 4 U,Rich.L.Rev.110, 117-118 (1969); 82
Harv.L.Rev.475 n.16 (1968),
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The defendant's task in cross-examination is, of
course, no longer identical to the task that he would have
faced if the witness had not changed his story and hence had
to be examined as a "hostile" witness giving evidence for
the prosecution., This difference, however, far from lessening,
may actually enhance the defendant's ability to attack the
prior statement. For the witness, favorable to the defendant,
shoulcd be more than willing to give the usual suggested ex-
planations for the inaccuracy of his prior statement, such
as faulty perception or undue haste in recounting the event,
Under such circumstances, the defendant is not likely to be
hampered in effectively attacking the prior statement, solely
because his attack comes later in time.

Similar reasons lead us to discount as a constitutional
matter the fact that the jury at trial is foreclosed from
viewing the declarant's demeanor when he first made his out-
of-court statement. The witness who now relates a different
story about the events in question must nececssarily assume a
position as to the truth value of his prior statement, thus
giving the jury a chance to observe and evaluate his demeanor
as he either disavows or qualifies his earlier statement. The
jury is alerted by the inconsistency in the stories, and its
attention is sharply focused on determining either that one
of the stories reflects the truth or that the witness who has
apparently lied once, is simply too lacking in credibility to
warrant its believing either story. The defendant's confrontation
rights are not violated, even though some demeanor evidence
that would have been relevant in resolving this credibility
issue is forever lost,

It may be true that a jury would be in a better
position to evaluate the truth of the prior statement if it
could somehow be whisked magically back in time to witness
a gruelling cross-examination of the declarant as he first
gives his statement. But the question as we see it must be
not whether one can somehow imagine the jury in "a better
position," but whether subsequent cross—-examination at the
defendant's trial will still afford the trier of fact a
satisfactory basis for evaluating the truth gf the prior
statement. On that issue, neither evidence1 nor reason

13
The California Supreme Court in its earlier
decision on this issue stated that "[t]his practical
trutn [the importance of immediate cross—-examination)
is daily verified by trial lawyers, not one of whom

~16-
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would willingly postpone to both a later date and a
different forum his right to cross-examine a witness
against his client." People v. Johnson, 68 Cal. 2d
646, 655, 441 P.2d 111, 118 (1963), cert. denied, 393
U.S. 1051 (1969). The citations that follow this
sentence are to books on trial practice that shed little
empirical light on the actual comparative effectiveness
of subsequent, as opposed to timely, cross-examination.
As the text suggests, where the witness has changed

his story at trial to favor the defendant he should,

if anything, be more rather then less vulnerable to
defense counsel's explanations for the inaccuracy of
his former statement.

\

convinces us that contemporaneous cross-examination before
the ultimate trier of fact is so much more effective than
subsequent examination that it must be made the touchstone
of the Confrontaticn Clause.

California v. Green, 1970, 399 U.S. 149, 158-161.

The committees are unable to express agreement with

the proposed amendment.

RULE 802
Rule %02, Hearsay Rule
Hearsay is not adnussible exeept as provided by these rules or by

other ruli= Eudoptedd poeserd o by the Supeeme Coutt g st o
satator i wutho //_l/ul' |!_\ Net ol Congross,

The committees express no disagreement with the

language of the amendment. See comment under Rule 402,

RULE 803
Rule. 803, Hearsay Exceptions; Availability of Declarant LIinmaterial

The following are not exeluded by the hearsay rule. even though
the dediarant is available asa withess:
Ll L) L]
(6) Reecords of regularly condueted husinces o pofessional

activity.—A memorandum. report. record. or data conapilation.
in any form. of acts. events, conditions. opinions. or diagnoses. -

-17-
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made nt or near the time by, or from information teansmitted by,
a person with knowledge. Fn]! i the comse of 4 veoubarly con-
ducted aetivity, as shown by the tostiony of the covvadian o
other qualified witness, unless the sonvees of infonton or othier

cirenmstnuees indieate fuck of H'nsi\\'mthilwsh./] i ket the
course of a reqularly conducted business ar professionul artivity.
and (f it was the reqular practice of such husiness or piofeesional
activity to make such memorandum, report. vecord, or duata cou-
pilation. all as shown by the testimony of the custodion or other
qualificd iritnesa. unless the source of information or the method
or circumstances of preparation indicate lack of trustiworthiness.,
() Abence of entry in records fof regularly conducted ae-
tivityd Aot in aceordance avith the provisione of puragraph
(7).- -Eovidence that a matter 1s not included in the memoranda,
reports, records, or data compilations, in any form. [of a vezuluely
conducted activity} ket in accordance awith the prorcisions of
paraqraph (G). to prove the nonocenrrence or nonexistonce of o
the matter, if the matter was of a kind of which a memorandnm, i
report, recard, or data compilation was regularly made and pre-
served, unless the sourees of information or other circumstances |
_ indicate lack of trustworthiness. )
(8) Public 1ecords and reports.—Records, reports. statements. b
o1 data compilations, in anyv form, of public offices or acencies, Cos
setting forth (A) the activities of the office or ageney, or (I3) '
mattars observed pursuant to duty imposed by law, cv () in
- cvib easesYos Lons smdd agaanst the Government in erinainal eases,
fa bl Bndings resulting from an investigntion made prirsuant to
authority gianted by Iaw, unless. the sonrces of information or
other crrcnmstances indieate ek of trustworthiness,

. . . i - R .
[(24) Other exceptions.—A stutement not specifically covered
by amyv of the foregoing exceptions but having comparable cir-
ctonstantial @inamtees of trustworthiness.J

The committees are unable to agree with the amend-
ment to subdivision (6) of the rule., The amendment limits
records within this hearsay exception to those kept in the
course of a "business or professional activity.' This
provision is much narrower than present 28 U.S.C. §1732(a),

which uses the term "business'" but defines it rather broadly

to include '"business, profession, occupation and calling of

every kind," The joint committees believed that even this




definition was not sufficiently broad to meet present day
needs, Compare the definition in subdivision (b) of 28 U.S.C.
§1732,

Subdivision (7) of the rule would require revision
to conform with action taken with regard to subdivision (6).

As to subdivision (8), see comment upder Rule 301.

The committees are unable to agree with the proposal
to delete subdivision (24). The common law developed the
existing hearsay exceptions on a case-by-case basis, and this
useful process should be permitted to continue., Neither the
rulemaking nor the legislative process possesses the promptness

. and flexibility required to respond effectively to the immediate

needs of a live case pending in the trial court. Compare the
Subcommittee's proposal in amended Rule 501 that privilege be
governed "by the principles of the commoh law as they may be
interpreted by the courts of the United States in the light
of reason and experience." A formulation of this sort might
be included in subdivision (24) in lieu of deleting that

subdivision entirely.

RULE 804

Rule Ro4. Tearsay Exeeptions: Declavant Unavailable

{a) Definition of unavailabilitv.—“T nav ailability as a witness”
imeludessituations in which the declarant—

. 3 °

(5) 18 aheent froes the Lporineg aa b tha neacapent af hie
statement has< heen yinahle to procure his attondance o1 fo <ty
he pracees or ather reasonable meane,

-19-




(b) Hearsay exceptions.—-"L he fojlowing are not excluded by the
hearsny rule if the declarant is uimvailable as a witness:

{1) Former testimony.—Textizony given as a witness at an- ‘
other hearing of the same or a ditferent procecding, or in u deposi- .k
tion taken 1 complinnee with jaw n tllw course of another pro- : %
ceeding, [at the instance of or against a party with an opportunity B |
to develop the testimony by direct, cross, or redirect exumination, P
with motive and interest similar to those of the purty against -
whom now otfered. 3 if the party against whom the testimowy s ' ]
now offeced ora g tdecessoy fo rntegest, load an u};/»(n‘tu/:if!/ fo
i /(//- Phe fostopron /;:/ A orect criss, o aedliedt cadpialion,

[(2) Statement of 1ecent perception.—A statement, not in re-
sponse to the instigation of a person engaged in investigating, litl-
gating, or settling a claim, which narrates, describes, or explains
an event or condition recently pereeived by the deelarant, made in
aood faith, not in contemplation of pending ov anticipated litiga-
tion in which he was interested, and whiﬁ: his recollection was P
elear. .

[(3)3(2) Statement under belief of impending death.—[AJ :
[ proscoution for honicide or inoa civil case, a statement !
made by a declarant while believing that his death was immirent, ‘
concerning the cause or circumstances of what he believed fo be
his impvmling death.

L J () Statement against interest.—A statement whichi was
at the thne of its making so far contrary to the declarant’s pe-
cuniary or proprietary interest, or so far tended to subject him
to [eivil orY erimmal liability Lor to render invalid a elain by him
against another or to make him an object of hatred, ridicule. or
disgrace.J that a reasonable man in his position would not have
made the statement unless he believed it to be true. A statement
tending to expose the declarant to criminal liability and offered
to exculpate the accused is not admissible unless [corroborated.}
corroboraling circumstances clearly indicate the trustworthiness
of the statement. A statement or confession offered againat the ac-
cused in a criminal cuse. made by a codefendunt or other person
v plicativweg both limself and the aecused., is not admissible,

b S

s

run e

[(6) Other exceptions.—.\ staterient not specifically covered by
any of the foregoing exceptions but having comparable circum-
stantial guarantees of trustworthiness.]

The committees are unable to agree with the proposed

amendment to subdivision (a)(5), requiring oxhaustion of the

possibilities of taking the deposition of the declarant. The

most commonly encountered of the hearsay exceptions under this

-20-~
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rule is that for former testimony, which in appearance and
reality is virtually indistinguishable from a depasition.

The suggested additional requirement would compel the wasteful
and needless redoing of what has already been done, Depositions
are expensive and time-consuming, and the quality of the
evidence under all the hearsay exceptious of this rule are

such as to justiiy doing without this needless pretrial com-
plication. 1In any event, denosition procedures are available
for those who wish to resort to them. Moreover, the deposition
procedures of the Civil Rules and Criminal Rules are only
impertectly adapted to implementing the proposed amendment.

No purpuse .s served unless the deposition, if taken, may be
used in evidence. Under Civil Rule 32(a)(3) and Criminal

Rule 15(e) a deposition, though taken, may not be admissible,
and under Criminal Rule 15(a) substantial obstacles exist in
the way of even taking a erosition.

The committees are unable to agree with the proposed
amendments to subdivision (b)(1). A return to the clder common
law requirement of identity of the party against whom offered
(or privity) is needlessly restrictive. Subjecting the evidence
to a winnowing and sifting process by a party with like in-~
terests furnishes a guarantee of trustworthiness much like
that found in declarations against interest. Modern authority

supports this position. Tug Raven v. Trexler, 4.3 F.2d 556

(4th Cir, 1969) (testimony at Coasti Guard inquiry admissible

in wrongful death action); Cox v. Selover, 171 Minn. 216,

~2]-




213 N.W. 902 (1927) (testimony against guarantor with corporate
connections admissible against corporate guarantor); Bartlett

v. Kansas City Public Service Co., 349 Mo. 13, 160 S.w,2d 740,

142 A.L.R. 666 (1942) (testimony for defendant in suit by

husband admissible in suit by wife); Travelers Fire Ins. Co,

v. Wright, 332 P.2d 417 (Okla. 1958) (testimony against one
partner in criminal prosecution for arson admissible in action
on fire policy by partners). In another respec¢t, however, the
amendment appears unduly lenient in failing to incorporate an
equivalent of the common law requirement that the issues be
identical or at least similar, with a view to insuring that
there was adequate motivation to explore the testimony. In
lieu of the mechanical method of the common law, the rule as
transmitted to the Congress required that the party to the
former proceeding have had a motive 2nd interest similar to
those of the party against whom subsequently offered.

The committees ére unable to agree with the proposal
to delete subdivision (b)(2). The subdivision is designed to
avoid the loss of valuable evidence, which may be readily
evaluated by a jury, and it is carefully hedged about with
safeguarding provisions designed to prevent abuse.

The committees are unable to agree with the amendment

to subdivision (b)(3). The illogic of excluding the evidence

in nonhomicide criminal cases is evident. Thus, under the

amendment, in a narcotics rosecution the dying declaration
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of a gang member who had been "executed' would fail to qualify.
Cognizance should be taken of the narrow subject-matter scope
of the rule, as safeguarding against abuse.

The committees are unable to agree with certain of
the amendments to subdivision (b)(4). The proposal to exclude
declarations tending to expcse the declarant to civil liability
or to undermine a claim that he might assert does, it is true,
leave declarations against ''pecuniary" interest undisturbed in
the rule, The latter is, however, apparently intended to be
read in the narrow traditional English sense of an acknowledge-~
ment of a liquidated debt. The result is contrary to modern
cases, including federal, extending the exception to admissions
of tort and other unliquidated liabilities. See, e.g. Gichner

v. Antonio Triano Tile and Marble Co., 133 U.S.App.D.C. 250,

410 F.2d 228 (1968) (statement that declarant had smoked-in
building later found burned, held sufficiently against interest).
The proposal also fails to afford a satisfactory answer as to
the admissibility of a confession of fault by a decedent in
jurisdictions holding that privity between decedent and his
adninistrator is lacking in wrongful death actions with the
result that declarations of the decedent are denied the status
of admissions. Insofar as the amendments eiclude declarations
tending to make the declarant an object of hatred, ridicule, or
disgrace, the pattern of authority is, of course, much less
apparent., It is believed, however, that these factors may
furnish a motive more powerful than fear of punishment or

financial loss.




The committees express no disagreement with the
rephrasing in general of the corroboration requirement of

subdivision (b)(4). They do suggest, however, deletion of

i offered by defendants in criminal coses, and as providing a
prolific source of disputes and appeals.
The committees express no disagreement with the

~ proposed final sentence to be added to subdivision (b)(4).

The wording may, however, invite confusion, and it is suggested

that "not admissible" be replaced by '"not within this exception."

The result is consistent with the Subcommittee Note.
The committees disagree with the proposal to delete
subdivision (b)(6) for the same reasons stated concerning the

similar proposal to delete subdivision (24) of Rule 803,

RULE 901

(1'0_) Methods provided by statute or rule.—Any method of au-
thentication or identification provided by Act of Congress or by

other rules [adopted} preseribed by the Supreme Court pursiant
to statutory authority.

The committees express no disagreement with the

language of the amendment to subdivision (10). See comment

to Rule 402.

RULE 902

(4) Certified copies of public records.—A copy of an official
record or report or entry therein. or of a document authorized
by law to be recorded or filed and actually recorded or filed in a
public office, including data coiapilations in any form, certitied as
- correct by the custodian or other person authorized to make the
certification, by certificate complying with paragraph (1), (2).
or (3) of this rule or complying with any Act of Congress or
b rule fadoptedd prescrided by the Supreme Court pursuant to
T statutory authority.

~24 -

the word "clearly" as imposing a burden beyond t:ose ordinarily

attending the admissibility of evidence, particularly evidence
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(5) Acknowiedged docunents.- - Dociments aeconmanted by

. certificate of uckuowledgment Eumlvr the lmnd and scal ofJ 2a-

£ couted in the manner provided by lair by wnotary public or other
oflicer authorized by Taw to cake acknowledgmients,

The committees express no disagreement with the
language of the amendment to subdivision (4). See comment

to Rule 402.

The commit{=es agree with the ameadment to oubdiv owen

(8).

RULE 1001

tule 1001, Definitions

For purposes of this article the following definitions are applicable.

(2) l.’hotogx"uphs.;“‘l’l‘)-(»)'tro—éruphs” include still photographs.
X-rav films, ¢cideo tapes. and motion pictures.

The committees agree with the amendment to subdivision

RULE 1101 1

(¢) Rule of privilege.—The [rules] rule with respect to privilewes
[applyy opwlies at all stages of all actions, cases, and proceedings.

° L] L]

(¢) Rules applicable in part.—In the following proceedings these
rules upply to the extent that matters of evidence are not provided
for in the statutes which govern procedure therein or in other rules
[adonted] pieseribed by the Supreme Court under statutory awthor- :
ity : the trial of minor and petty offenses by United States magistrates:
review of agency actions when the facts are subject to trial de noro
under section 706(2) (F) of title 5, United States Code; Freview of
orders of Secretarv of Agriculture under sections 202, 499f and 4992
(c) of title 7. United States Code; naturalization and revocation of
paturalization under sections 14211429 of t:tle 8. United States Code:
prize proceedings in admiralty under serti: ns 7651-T681 of title 10. |
Tnited States Code: review of orders of Secretary of the Interior T
under section 522 of title 13, United States (‘ode: review of orders of
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petrolewin contiol hoards under section T16d of title 15, United States
Code: actions for fines, penulties. or forfeitures under the Tariff Act
of 1030 (19 U.S.C.. e. 4, part V), or under the Anti-Smuggling Act
(19 U.S C.ie.5) :eriminal libé) for condemnation. exclusion of imports.
o~ other proceedings undor the Federal Food, Drug. and Cosmetic
Act (21 TRA.CL e. M disputes between sennien under sections 236
258 of title 22, United States Code: habeas corpus under sections
2241-2954 of title 28, United States Code : motions to vacate, set acide,
or correet sentence under section 2255 of title 28, United States Code:
actions for ponalties for refusal to transport destitute seamen under
section 679 of title 46, United States Code: actions ngainst the United
States for damages caused by or for towage o1 .alvage services ren-
dered to public vessels under chapter 22 of title 46, United States
Code. as implemented by section 7730 of title 10. United States Code.}
moriew of orders of the Secietary of Agrieulture under zection ? of
the Aot cntitled »An Aet to wuthorize associations of produce x -4

£

avrvicultural prodacts”™ approced February 18 1922 (7 17.S.C. 202).
ane wndes sectans i and Py of the Pevishable Agiicnltned Com-
moditics Act, 1930 (7 TS0 4991199y waturalization und rero-
cation of naturalization under scetions SIS of the [uanigration
and Nationality Acr (8 UNC. 1321-1129): piiie proceedings in
admiralty under sections T631=T681 of title 10,17 ited Ntates (‘odi:
review of orders of the Necrctary of the futevion wudor section 2 of
the Act entitled »An Act authoesizing ussocintives ot producers of
aquatic products™ approrod Juwe 25,0085 (157N 022 s revicn of
orders of potrolown control boards undcr xection 5 of the At cntitied
“An et to regulate intoistate and foreiga commecrce o petroloum
and its products by prohibiting the slipmcnt in sveh connmerce of
petroleum and its products produced in riolution of State T aad
for other purposes™, approced February 22, 1955 (15 N Tlad)
actions for fines. penalties, o forfeitures wnder port 17 of title I'V of ,
the Tariff Act of 1940 (19 V.S J3S1-1624). or under the Anti- P
Smuggling Act (19 TN A701-1711) ¢ criminal thel for condem-
nation, erclusion of imports. or other procecdings wnder the Federal
Food, Drug, and Coxmctioc Act (21 UN.CO301-392) ¢ disputes between ;
seamen under sections 079, 4080, and J081 of the [lerised Ntatutes ;]
(22 171.8.C. 256-258),; } -heas corpus under sections 2251-225} of title :
28, United States ('ode, motions to vacate, sct axide, or correct gentence
under section 2255 of t Hle 28, United States Code; actions for penal-
ties for refusal to transport destituic scamen under scction 4578 of
the Revized Statutes (46 U.N.C. 679); vctions against the Inited
States under the Act entitled “An Act authorizing suits agaiz.st the ;
United States in admiralty for damage cawsed by and sulrage 8¢ evice
rendered to public vessels belonging to the United States, and for
other purposes”, approved March 3. 1925 (46 T'.S.(\. 781-790), a
implemented by section 7730 of title 10, United States (‘ode.

The final form of subdivision (c¢) will depend upon
action taken with regard to Rule 501.

The committees express no disagreement with the
language of the amendment to subdivision (e). See the

comment to Rule 402.
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MATTERS OF STYLE

The committees suggest that the original numbering
of the rules be retained, even though a rule or subdivision
is deleted entirely. This would appear to be in order as a
means of avoiding confusion with regard to the large body of legal
literature (opinions, law review articles, texts) in which refer-
ences to the rules as transmitted to the Congress are already

found.

In order to conform to the usage followed in drafting
the rules the committees also suggest use of '"judge' rather
than '"court" unless the context clearly requires otherwise.

See, e.g.,the amendment to Rule 612,

PROPOSED SECTION 2 OF HR 5463

See. 2. Title 28 of the United States Code is amended— '
(1) by inserting immediutely ufter section 1656 the following
new section:

~§ 1657. Rules of Evidence

“T'he Supreme Court of the United States shall have the power to
prescribe amendments to the Federal lRules of Evidence. Such amend-
ments shall not take effect until they have been reported to Congress
by the Chief Justice at or after the beginniug of « regulur session of

(ongress but not luter than the first. day of May, and until the expi-
ration of one hundred and eighty days after they have been. so re-
ported; but if either House of Congress within that time shall by
resolution disapprovce any amendment so reported it shall not take
effect. Any provision of law in force at the expiration of xuch time
and in (‘o;)f/ir'/ with any xuch amendment not disapproved shall be
of no further force or effect after auch amendment has taken effect.”; '

and

(2) by adding at the end of the tuble of sections of chapter
111 the following new item:

“1657. Rules of Eridence.”

-27 -
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The committees approve the proposal to add a section
1657 to title 28 U.S.C., which would confer upon the Supreme
Court power to prescribe amendments to the Federal Rules of
Evidence. After these rules have become effective by Act of
Congress there will undoubtedly arise instances in which
amendments will be found to be in the interest of justice and
it will be very much in the public interest in‘this way to
make it perfectly clear that the Court is empowered to deal
with them., Likewise the committees are satisfied that it is
appropriate to require that all such amendments be reported
to the Congress and that they shall not take effect until a
specified time has elapsed after they have been so reported,
the exact length of that period of time being for the Congress
to determine,

The proposed amendment further provides that if
either House of Congress disapproves any rules amendment
prescribed by the Supreme Court it shall not take effect.

The committees understand the problem which this proposal

is designed to meet but believe that it is unsound in principle
and that it might in practice in some instances defeat a
necessary exercise of the rule amending power which the

section is designed to grant. It is suggested that the

problem which the Subcommittee is seeking to meet could be

talken care of adequately by a substitute provision that either
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House of Congress should have authority by resolution to
postpone the effective date of a rules proposal received
from the Supreme Court for such a period of time as it might
deem necessary to enable the Congress to give full con-
sideration to it and to take action upon it.

The difficulty which the committees see in the
proposal toc give a single House of Congress veto power over

rules proposals of the Court is that it would make it possible

for one House to reject a rules amendment of which the other

House approves, thus placing the Court in the impossible
position of not being able to meet what might be an urgent
problem except by a rule which would be destined for rejection
by one House or the other. The committees believe that in
a matter as vital to the proper administration of justice as
procedural rulemaking, the Supreme Court, having been given g
primary responsibility, is entitled to have any action by the
Congress in this field take the form of binding law, just as
the Subcommittee is proposing to do in the case of the Federal
Rules of Evidence, and not as a mere negative reaction from
a single House,

It is believed, as suggested above, that both
objectives, i.e,, the need of each House of Congress to
have ample time to consider and act upon rules amendments
and the need of the Supreme Court, the bench and the bar to
have the guidance of statutory law when the Congress acts

in this area, will be met if each House is given independant
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authority to postpone the effective date of a rules proposal
prescribed by the Supreme Court for a period of time sufficient
to enable both Houses to act on it.
K ﬁ‘fé’:’; :
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TITLE V
CHAPTER XI RULES

Rule 11-1. Scope of Chapter XI Rules and Forms;
Short Title

The rules and forms in this Title V gov-
ern the procedure in courts of bankruptey
in cases under Chapter XI of the Bank-
ruptey Act. These rules may be known and
cited as the Chapter XI Rules. These forms
may be known and cited as the Official
Chapter XI Forms,

ADVISORY COMMITTEE’S NOTE

e R

A “Chapter X1 case,” as defined in Rule 11-8, ig ane
wkerelr & peliiiar ke’ heer Wed Jy 8 persar geekirg
reliel under Chapler X1 ol the Bankruptcy Act. The case
includes all of the proceedings and matters which arise
in connection with the case and of which the court of
bankruptey is given jurisdiction under Chapter XI and
fncorporated provisions of Chapters I-VII of the Act.
See § 302, These rufes and forms thus do not apply €0 o
case initiated under Chapters 1-VII of the Act unless a
Chapter XI petition is filed in a pending backruptcy case
pursuant to Rule 11-7, nor to a case initiated under
other debtor-relief chapters (VIII, IX, XII, XIII) or
Chapter X unless an arder is entered therein divecting
Ynat tne case proceed under Unaprer X2 Nor do Ynese
rules prescribe except incidentally the practice for ac-
t.ons or “plenary proceedings’ brought in state courts or
federal district courts to determine controversies that
arise in connection with a Chapter XI case.

“Courts of bankruptcy” are defined in § 1(10) of the
Bankruptcy Act, 11 U.S.C. § 1(10), to “include the

1
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United States district courts and the district courts of
the Territories and possessions to which this Act is or
may hereafter be applicable.” (References to the Bank-
ruptcy Act hereinafter will be to the Act and will omit
citations to Title 11 of the United States Code.) The
courts of bankruptey clearly include the district courts
of Guam and the Virgin Islands. 1 Collier, Bankruptcy
€1.16 at 71-72 n, 22 (14th ed. rev. 1968), citing relevant
statutory provisions. (Hereinafter citations to the Collier
treatise will omit the title and references to the edition
but will include the date of the revision of the cited
material.) It is problematical whether the District Court
for the District of the Canal Zone is a bankruptcy court,
but it appears that the court has not undertaken to act
as a court of bankruptey. 1 Collier, supra at 72.

Rule 11- 2, Meanings of Words in the Bankruptey
Rules When Applicable in a Chapter XY Case

1 The following words and phrases used in
2 the Bankruptecy Rules made applicable in
3 Chapter XI cases by these rules have the
4 meanings herein indicated, unless they are
5 inconsistent with the context:
6 (1) “Bankrupt” means “debtor.”
7 (2) “Bankruptey” or “bankruptey case”
2 means “Chapter XI case.”

(3) “Receiver,” “trustee,” “receiver in
10 bankruptey,” or “trustee in bankruptey”
11 means the “receiver,” “trustee,” or ‘“debtor

12 continued in possession” in the Chapter XI
13 case.

Ne)

ADvISORY COMMITTEE'S NOTE

These rules make many of the Bankruptey Rules ap-
plicable in Chapter XI cases or in proceedings therein,
and this rule indicates the substitution or translation of
certain terms that is necessary for this purpose.
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Ruile 11-3. Commencement of Chapter XI Case

~the ] 1 YA Chapter XI case is commenced by
- 2Y filingya petition with the court,seeking relief
“of | 3 unde1 Chaptel XI of the Act.

r__\, R

- ——-Ya) Method of Commencement.

I——
!Lb“y a person

'#———~————-~gr(b) When Caise May Be Com-

ADVISORY COMMITTEE'S NOTE

or a case | This rule prescribes the mode for beginning a Chapter
ai * XI case, whether by filing an original petition or a
pending
under . petition in a pending bankruptcy casq\Orlgmal petitions
. are governed by Rule 11-6 and petitions in pending
Chapter - bankruptey cases by Rule 11-7 which are derived from
_ XIT OrXII.|gs 321 and 322 of the Act,A case may also proceed
under Chapter XI pursuant to an order entered in a
pending Chapter X case. A proceeding initiated by a
petition or pursuant to an order in a Chapter X case is
designated a “Chapter XI case” for the purposes of
these rules. The term embraces all the controversies
determinable by the court of bankruptcy and all the
matters of administration arising during the pendency
of the case. The word ‘“‘proceeding” as used in these
rules generally refers to a litigated matter arising within
a case during the course of administration. See par-
ticularly Bankruptcy Rule 703, made applicable under
Chapter X1 by Rule 11-61. The rule assumes the con-
tinuing applicability of the definition of petition in
§ 306 (5) of the Act but, as used in these rules, the word
refers to the document commencing a Chapter XI case.
The place of filing a petition is more fully particularized
in Bankruptcy Rule 509.

Rule 11-1. Chapter XI Cases Originally
Commenced Under Another Chapter of the Act

When a case commenced under another
chapter of the Act proceeds under Chapter
XI, the Chapter XI case shall be deemed to
have been originally commenced as of the

W QO RO -

menced. The petition under
Chapter XI may be an orig-
inal petition or it may be
filed in a bankrupt~"y,
Chapter XII, or Chapter XIII

case.

.Whilér §3?1 refers only to

the filing of a Chapter I
petition in a pending bank-
ruptcy case, subdivision (b)
of this rule makes explicit
that the pending case may
also be a Chapter XII or
Chapter XIII case. If a
Chapter X case were pending,
Rule 10-117 of the Chapter X
rules would apply to the
conversion of the case to
Chapter XI
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5 date of the filing of the first petition initiat-
6 ing a case under the Act.

ADVISORY COMMITTEE'S NOTE

The purpose of this rule is to protect those rights that
develop upon the filing of a petition commencing any
case for relief under the Bankruptcy Act. The first case

may have been a bankruptcy,case which was then trans-

ferred to Chapter XI by petition, or a Chapter X case

which was transferred to Chapter Xl This rule is not

. intended to invalidate any action taken in the superseded
case proeeeding before it was converted to a Chapter XI case.

Rule 11-5. Reference of Cases; Withdrawal of
Reference and Assignment

1 Bankruptey Rule 102 applies in Chapter
2 XI cases.

ADVISORY COMMITTEE'S NOTE

Bankruptey Rule 102 contains a reference to Bank-
ruptey Rule 116(b) which, because it deals with involun-
tary petitions, is inapplicable in Chapter XI cases. That
cross reference would, therefore, also be inapplicable,

Rale 11-6. Original Petition

An original petition under Chapter XI of
the Act shall conform substantially to Offi-
cial Form No. 11-Fi. An original and 4
copies of the petition shall be filed, unless a
different number of copies is required by
local rule. The clerk shall transmit one copy
to the District Director of Internal Revenue
for the district in which the case isprought,

ke QO DN

|

-

i
i

, Chapter XII or Chapter
XIIT

by order. See Rules 11-3
and 11-7.

[

and one copy to the Secretary of the Treas-
ury . o -

S Wo AR

[y

[ filea
—_

i

{

and, if the debtor is a
corporation, one copy to
the Securities and
Exchange Commission at
washington, District of
Columbia
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ADVISORY COMMITTEE'S NOTE

Official Form No. 11-F1 (Original Petition under
Chapter XI) has been simplified and shortened but re-
tains the essential features of the official form for a
debtor’s petition promulgated under former § 80 of the
Act. Although no copy of this petition is required to be
served on any adverse party, the rule continues the
requirement of § 59¢ of the Act that three copies be filed
for court purposes although the petition need not be
filed in triplicate original. The rule incorporates the re-
quirements of § 394 and General Order 48(3) with
respect to transmittal of copies of the petition to the
Secretary of the Treasury and the District Director of
Internal Revenue.pAdditionally, note should be taken of

local rules to determine whether or not any additional
copies must be filed.

As provided in Rule 11-44, the filing of the petition
acts as a stay of other proceedings against the debtor,
except a pending Chapter X case.

Only the original need be signed and verified, but the
copies must be conformed to the original. See Bankruptey
Rule 911(c). The petition must be filed with the clerk
ag provided in Bankruptcy Rule 509(a).

Rule 11-7. Petition in Pending Bankruptey Case

If a bankruptey case.is pending by or

"If the debtor is a
corporation a copy of the
petition must also be sent -
tc the Securities and
Exchange Commission.
Attached to Official Forms
Nos. 11-Fl1 and 11-F2 is
Exhibit "A" which contains
information needed by the
SEC at the bzginning
stages of a Chapter XI
case of a corporate
debtor.

against the debtor, any petition under Chap-
ter XI shall be filed therein and may be filed
before or after adjudication. Such petition
shall conform substantially to Official Form
No. 11-F2. The number and distribution of
copies shall be as specified in Rule 11-6. The
filing of the petition shall act as a stay of

O CO 3O Tt OO

10 estate in bankruptey. The court may, for

11 cause shown, terminate, annul, modify, or

12 condition the gtay.

or a case under
Chapter XII or XITII

adjudication .er of administration of the- |

an

I
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ADVISORY COMMITTEE'S NOTE

Official Form No. 11-F2 (Chapter XI Petition in
Pending Bankruptey Case) is new. It is designed for
use where a bankruptcy case,js pending on a petition by

[ or a case under

or against the debtor and must be filed with the court
in which the b&ﬂ-k—mp%ey,tc_ase is pending. See Rule

| Chapter XII or XITI

11-13{a). Although no copy of the petition is required
to be served on any adverse party, the rule continues
the requirement of § 59¢ of the Act that the court have
3 copies of the petition. See Rule 11-6.

Although Bankruptey Rule 509 specifies that the peti-
tion is to be filed with the clerk, the petition under this
rule in a pending bankruptey case should be filed with
the referee because it is being filed after reference. The
court should transmit the copies of the petition as pro-
vided in Rule 11-6.

The rule changes the thrust of § 825 of the Act by
staying automatically the adjudication or administration
of the estate in a bankruptcy case rather than rendering
it discretionary with the court to order a stay*és pro-

other

This stay does not oper-
ate to impede the admin-
istration of a pending

vided in Rule 11-44 the filing of the petition also acls as
a stay of most other proceedings against the petitioner.
For cause shown, however, the automatic stay may be
terminated, modified, etc. as may be necessary in a
particular case, and some actions in the pending case
may be permitted, such as a sale of property where it
would be improvident to halt the sale by the mere filing
of the Chapter XI petition.

Only the original need be signed and verified, but the
copies must be conformed to the original. See Bankruptey
Rule 911(c).

Rule 11-8. Partnership Petition

1 A petition may be filed pursuant to Rule
2 11-6 or 11-7 by all the general partners on
3 behalf of the partnership.

Chapter XII or XIII case.

A specific order to that
effect could, however, be
entered. The stay of
administration referred

to in this rule is the
administration of a straigh
bankruptcy case under
Chapters 1-VII of the Act.




CHAPTER XI RULES & OFFICIAL FORMS 7

ADVISORY COMMITTEE'S NOTE

A partnership as such is a debtor capable of being
bankrupt under § 4 of the Act and thus is entitled to the
benefit of Chapter XI pursuant to § 306(3). There is
some question within the Act whether or not a partner-
ship petition may properly be filed by less than all of
the general partners. Under § 5 of the Act and Bank-
ruptcy Rule 105 a petition commencing a bankruptcy
case may be filed by less than all of the general partners,
This procedure, however, is more akin to an involuntary
petition, requiring service of the petition on nonassenting
partners and a hearing on adjudication, which is in-
consistent with the voluntary nature of a Chapter XI
case for arrangement. This rule requires a petition on
behalf of a partnership to be filed by all of the general
partners, This does not mean, necessarily, that all of the
general partners physically execute the petition. While

- all must consent to the petition, less than all may execute
the petition which would ke on behalf of all. See 8
Collier, 7 4.02[4.3] (1963).

Rule 11-9, Caption of Petition

1 Bankruptey Rule 106 applies in Chapter
2 XI cases.

ADVISORY COMMITTEE'S NOTE

The last sentence of Bankruptcy Rule 106 has refer-
ence to involuntary petitions and would therefore not be
applicable in a Chapter XI case.

Rule 11-10. Filirg Fees

1 Every petition filed pursuant to Rule 11-6
2 shall be accompanied by the prescribed filing
3 fees.

ADVISORY COMMITTEE'S NOTE

Filing fees for Chapter XI cases are prescrihed by
§ 324(2) which incorporates §8§ 40c(1), 48c and 52a




. ;.‘:.>,,;\‘ 8
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of the Act. Additional fees and charges may be pre-
scribed in accordance with schedules and regulations
approved by the Judicial Conference of the United States
pursuant to §§ 40c(2) and (3) of the Act and 28 U.S.C.

§ 1914 (b). éf»

Rule 11-11. Schedules, Statement of Affairs, and

- -
ny Chapter | 15
X1 |

Statement of Executory Contracts

(a) Schedules and Statements Required.
The debtor shall file with the court schedules
of all his debts and all his property, a state-
ment of his affairs, and a statement of his
executory contracts, prepared by him in the
manner prescribed by Official Forms No.
11-F5 and either No. 11-F6 or No. 11-F7,
whichever is appropriate. The number of
copies of the schedules and statements shall
correspond to the number of copies of the
petition required by these rules.

(b) Time Limits. Except as otherwise
provided herein, the schedulés and state-
ments, if not previously filed in a pending
bankruptey,case, shall be filed with the peti-

16
17
18
19
20
21
22
23
24
25
26
27

tion. A petition shall nevertheless be ac-
cepted by the clerk if accompanied by a list
of all the debtor’s creditors and their ad-
dresses, and the schedules and statements
may be filed within 15 days thereafter in
such case. On application, the court may
grant up to 30 additional days for the filing
of schedules and the statements; any further
extension may be granted only for cause
shown and on such notice as the court may
direct.

(c) Partnership. If the debtor is a part-

If the original petition
commenced a Chapter XIII
case, an additional
filing fee would be
required to be paid with
the Chapter XI petition.
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28 nership, the general partners shall prepare
29 and file the schedules of the debts and prop-
30 erty, statement of affairs, and statement of
31 executory contracts of the partnership.

32 (d) Interests Acquired or Arising After
33 Petition. Bankruptcy Rule 108(e) applies in
34 Chapter XI cases except that the supple-
35 mental schedule need not be filed with re-
36 spect to property or interests acquired after
37 confirmation of a plan.

ADvisory COMMITTEE'S NOTE

Subdivision (a): This rule is an elaboration of § 7a(8)
and (9) and § 324(1) of the Act. This list of creditors
has been referred to in Schedule A of Official Form
11-F5 as the schedule of debts, and the latter designation
is employed in the rules and official form as revised.
Section 324 has required the schedules of property, list
of creditors and statements to be filed in triplicate, and
§ 59c of the Act has required petitions tc be filed in the
same number. Rules 11-6 and 11-7 require petitions to be
filed in an original and 4 copies. Each required copy of
a petition must be accompanied by a copy of schedules,
statement of affairs and statement of executory contracts
except as provided in subdivisicn (b). Only the original
need be signed and verified, but the copies should be
conformed to the original. See Bankruptey Rule 911 (¢).

Subdivision (b) retains the requirement of § 324(1)
that the schedules, statement of affairs and statement
of executory contracts accompany a petition filed under
Rule 11-6 unless a list of creditors and their addresses
accompanies the petition. If the Chapter XI petition is
filed under Ruie 11-7 and schedules, and statement of af-
faira have already been filed in thespending bankruptcy

JRCI—

I
2

case on Official Forms No. 6 and 7 or 8,they need not be

or on Official Forms NoO.

refiled on Official Forms No. 11-F5 and 11-F6 or 11-F7;
however, the statement of executory contracts must in-all-
sma},be filed but no Official Form is provided.

|

Lo

12-F5 and 12-F6 or 12-F7
in a pending Chapter XII
case,

Enless previously filed in

a Chapter XII case,
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Whereas the option to file with ' petition a list of
creditors with their addresses is available to the debtor
under § 324 (1) only if he also files a summary of assets
and liabilities and if the court for cause shown gives him
further time for filing the schedules and statements, the
rule allows the debtor 15 more days for filing the sched-
ules and statement without the necessity of applying for
and obtaining an extension of time from the court. A
debtor frequently has an urgent need for relief available
under Chapter X! of the Act, and allowing him up to 15
days in which to provide the information required on
the schedules and in the statements will be less produc-
tive of administrative inconvenience and delay than the
present requirement of an application for extension of
time. Extensions of time beyond the 15 day period al-
lowed by the second sentence of subdivision (b) are
governed by the last sentence of the subdivision and by
Bankruptcy Rule 906 (b). An extension for up to 30 days
may be granted on application to the court, but any
further extension may be made only for cause shown
and after notice as the court may direct.

Subdivision (c), prescribing who shall prepare and
file schedules and the statements whenever a debtor is a
partnership is new. While the duty to prepare the sched-
ules and the statementg of a partnership attaches to all
the general partners, one partner may sign these papers
on behalf of the partnership. See, e.g., the form of the
oath on behalf of 2 partnership at the foot of Official
Farm No. 6.

Subdivision (d), which is new, provides a procedure
for getting information as to post-petition acquisitions
of the debtor prior to confirmation of a plan. This sub-
division contemplates that the original schedules and
statements will be complete and accurate as of the time
of the filing of a petition in bankruptcy,ghere a petition

is filed under Rule 11-7. If that is not the case, they
should be corrected by amendment pursuant to Rule
11-12 rather than by the filing of supplemental schedules
and statement of affairs pursuant to this rule.

The refere=ce to “bankrurtey” or “date of bankruptey”

»

Oor under Chapter XII
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in Bankruptcy Rule 108 (e} means the date of the initial
petition instituting a cage under the Act, The plan or
order of confirmation may require the filing of a supple-
mental schedule if property or interests are acquired
before a later date fixed for the revesting of title in the
debtor or vesting of title in some other person,

If the £roeseding. is converted to bankruptey, the re-

quirements of subdivision (d) will no longer apply, but
the requirements of subdivision (e) of Bankruptey Rule
11-108 as to reporting post-petition property acquisitiong
will become applicable.

Rule 11-12. Verification and Ameandment of
Petition and Accompanying Papers

Bankruptey Rules 109 and 110 apply in
Chapter XI cases to petitions, schedules,
statements of affairs, statements of execu-
tory contracts, and amendments thereto,

O DN =

ADVISORY COMMITTEE'S NoTE

Bankruptey Rules 109 and 110 do not include stii-e-
ments of executory rcontracts because only scheduleg i+
statements of affairs are filed in bankruptey cases un--
Bankruptcy Rule 108, In Chapter XTI casr however, 2
statement of executory contracts is requ..ed by Ruie
11-11 and thus the rules on verification and amendment
apply equally to such a statement.,

See also Bankruptcy Rule 911(c) requiring that the
original be executed and verified and the copies conformed
to the original.

Rule 11-13. Venue and Transfer

(a) Proper Venue.

(1) General Venue Requirement. Bank-
ruptey Rule 116(a) (1) and (2) apply to a
petition filed pursuant to Rule 11-6. A

> O DD
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petition filed pursuant to Rule 11-7 shall be
filed with the court in whick the bankruptey
case is pending.

(2) Partner with Partnership or Co-
partner. Notwithstanding the foregoing:
(A) a petition commencing a Chapter XI
case may be filed by a general partner in a

&

., Chapter XII, or
Chapter XIIT

district where a petition under Chapter—¥I- g——! the Act

or in -bankruptey by or against a partner-
ship is pending;ex (B) a petition commene-
ing a Chapter XI case may be filed by a
partnership or by any cther general partner
or any combination of the partnership and
the general partners in a district where a
petition under -Ghapter XI-or in bankeuptey
by or against a general partner is pending.

(3) Affiliate. Notwithstanding the fore-
going, a petition commencing a Chapter XI
case may be filed by an affiliate of a debtor
or bankrupt in a district where a petition

underGhapter XI or in bankeuptey by or

against the debtor or bankrupt is pending.

(b) Transfer of Cases; Dismissal or Re-
tention When Venue Improper; Refereiice
of Transferred Cases. Bankruptey Rule 116
(b) and (d) apply in Chapter XTI cases.

(¢) Procedure When Petitions Involving
the Same Debtor or Related Debtors Are
Filed in Different Courts. Bankruptey Rule
116(c) applies in Chapter XI cases.

ADVISORY COMMITTEE'S NOTE

Paragraph (2) of subdivision (a) incorporates and
extends the principle embodied in § 5d of the Act. Like
§ 2a(1), § 5d has served primarily as a venue provision

1

the Act
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though couched in jurisdictional terms. See 1 Collier,
©2.17 1] (1968). Paragraph (8) goes beyond § 5d by
permitting a petition to be filed by a partner or partner-
ship in a district because of the pendency there of a case
which mayv not Lave been filed in accordance with the
provisions of paragraph (1) or (2) of the subdivision
that prescribe proper venue for such a case. The pro-
cedure for effecting a transfer of both caseg, if in the
interest of justice and for the convenience of the parties,
is provided in subdivision (b). Rule 11-14 authorizes
yoint administration of partnership and partners’ astates
unader appropriate circumetancag.

Paragraph (3) of gubdivision {a} 18 derived from
but goes considerably beyond § 128 of the Act, which
authorizes a petition by or against a subsidiary to be
filed in a court which has approved a Chapter X petition
by or against itg parent corporation. An affiliate is de-
fined in Bankruptcy Rule 901(3) to include a subsidiary
as defined in Chapter X of the Act (§ 106(18)), a
parent corporation, and a variety of persons having
connections different from those contemplated by §§
166(13) and 129 of the Act. Joint administration of the
estates of affiliates may be authorized under Rule 11-14.

Rule 11-14. Joint Adminisication of Cases Pending
in Same Court

1 Bankruptey Rule {17 (b) and (c) apply
2 in Chapter XI cases.

ADVISORY COMMITTEE'S NOTE

This rule recognizes the appropriateness of joint ad-
ministration in cases where petitions concerning related
debtors are pending. Subdivision (a) of Bankruptcy Rule
117 dealing with consolidation of cases involving the
same bankrupt is inapplicable in Chapter XI cases. The
Chapter XI petition being voluntary, there would not
be 2 Chapter XI cases involving the same debtor.

The authority of the court to order a joint administra-
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tion under this rule extends to the situstion where cagns
are pending in the same court by virtue of an order
from another court pursuant tc Rule 11- 13,

Rule 11-13.

Conversion 1o Chapter X

Motion I 1 )1 Application by Debtor. A debtor
- - 2 eh‘EiE for relief under Chapter X of the
3 Act may, at any time, fileamr=a to J
- . 4 have the case proceed under such Chapter. 1
Motion | 5 (b)1 Appleation by Plrty in Interest
- -—— 6 Other Than Debtor. At any time until %tﬂ
7 days after the first date set for the first —
- 1 8 meeting of creditors in the Chapter XI case,
a mOLION | 9 ran-appheation may be filedby the Securities | made
S— ' 10 and Exchange Commission or other party in R
11 interest to have the case proceed under
12 Chapter X of the Act.qThe-eourt—nay, for
13 ecause-shown; extend-the-timefor-fling-sueh
14 appleation.
15 (¢) Form of Appk . Answer. An Motion
motion | 16 apphientionfitedqunder this rule shall stafe
made 17 why relief under Chapter XI of the Act
— - —— 1 18 would not be adequatesand-thattherequire-
19  ments—for—appreval—of—a—petition—under
20 Ghapter X have-been met, Upor. thefiling-of
21 sueh-application the court shall fix a date
22 -upon at least 20 days’ notice to the parties
23 specified in subdivision (d) of this rule for
———— 24 the filing of answers controverting the alle-
mOtionl 25 gations of the which date shall
26 be not less than 10 days before the date set
_ 27 for the hearing under subdivision (d) of
28 this rule.
29 (d) Hearing and Order. After hearing,

30

on notice to the dehtor, the Securities and

ma

ke a motion

The court may, for
cause shown, extend
the time for making
such motion.

and shall also
conform
substantially to
Official Form No.
10-1. On the
making of such

motion,
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31 Exchange Commission, indenture trustee,
32 creditors, and stockholders, and such other
33 persons as the court may direct the court
34 shall, if it finds that the case may properly

o 35 proceed under Chapter X of the Act, grant
motion | 36 thejappHestion and order that the case pro- -
—! 37 ceed under that Chapter. The approvalgof granting
motion | 38 thempplieation shall be deemed to constitute
J 39 approval of a petition under Chapter X.
Apvisory COMMITTEE'S NoOTE
This rule is derived from § 328 of the Act with several
changes Under § 328 shepapplication is filed with the [
district judge but this rule contemplates that the matfer Liri
will be heard and decided by the bankruptey judge. The .
rule provides, in subdivision (b), a time limit within Lm:do

which an—spplicationgto transfer may belfied by any

f e ———

party in interest although the court may extend the
. time for cause, jeatd y the debtor may be

L a motion

madoe fitedyat any time. The rule, as distinguished from § 328,
requires a transfer to Chapter X if the court findg after
hearing upon notice that the case should have been
brought under Chapter X. Section 328 would permit a
dismissal if a voluntary or involuntary petition under
Chapter X were not filed. Thus, it would be possible,
under § 328, that after such a finding the corporate
debtor would not be subject to any supervisory control
where iis financial problems have probably increased
substantially.

A Chapter X petition is subject to approval by the
court and one of the grounds for denying such appraval
is that adequate relief can be obtained under Chapter
XI. The rule thus requires that any appheatien—fled
thereunder must allege that such relief is not obtainable
under Chapter XI. Additionally, the aﬁpl-iea-tyignfmust
allege that the requirements for approval of a@ap er

] A motion made

[ motion made
L

motion

X petition have been met in order for the cou.t to be able
to make the finding that the case should have been

[ voluntary~
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brought under Chapter X An answer to the application ¢
may deny the existence of one or more of such require-

»

men "S'?‘ MMMMMWM — -

— motion

missivn—olan act ol - bankruplai-if - Recesiars |rThe motion Shoul{]
Chepter-X-of the-Act, conform substantially
The effect of the court’s order under this rule, if it to Official Form No.
finds that the case should have been brought under 10-1 of the Chapter X
Chapter X, is to have the case proceed thereunder. There Forms. This is the
- would not be the necessity of anothrr hearing on an form that incorporates
mocion ,‘ ..amended petition or the like Accordingly,w the provisions of
- is treated similar to an amended petition which § 328 § 130 of the Act

contemplated and parties must be afforded an oppor-

motion }_ lunity to contest the,appHeation and a hearing on
notice must be provided. With the opportunity to file

which specify the
allegations nccessary

answers, and to have a hearing on notice, the bank- for a voluntax.fy-
ruptey judge can at one time decide the material issues | Chapter X petition.
and obviate the necessity for two sepurate hearings on - T T e

— - the same matters. Answers may not be filed thereafter
motion L_

by any party. App_r_(_)xal of Wﬂ is deemed to
_ . be the same ag approval of a ‘hapter X petition so that
relevant consequences and time periods related to ap-

proval will be the same.

When a case proceeds under Chapter X pursuant to
an order entered under this rule, the continuation of
relevant time periods dating from the filing of the first
petition is provided for in the Chapter X rules,

Rule 11-16. Death or Insanity of Debtor

In the event of death or insanity of the
debtor, a Chapter XI case may be dismissed,
or if further administration is feasible and
in the best interest of the parties, the estate
may be administered and the case concluded
in the same manner, so far as possible, as
though the death or insanity had not oe-
curred,

00 3 O Ov v W DD




CHAPTER XI RULES & OFFICIAL FORMS 17

ADVISORY COMMITTEE'S NOTE

This rule i3 an adaptation of § 8 of the Act. If ad-
ministration continues, it may thereafter be dismissed
or converted to bankruptey for any of the causes any
other Chapter XI case may be dismissed or converted to
bankruptey.

1
2

Rule 11-17. Debtor Invelved in Foreign
Proceeding

Bankruptcy Rule 119 applies in Chapter X1
cases.

Rule 11-18. Appointment of Receiver; Continuance
of Trustee or Debtor in Possession; Removal

R=Re s BN Me v, B SN JO R X e

Pk e ek b et b et pd b ek
OO0 ~I UL W O

(a) Trustee. When a petition is filed un-
der Rule 11-7 after the qualification of a
trustee in bankruptey in the pending bank-
ruptey case, the court shall continue the
trustee in possession.

(b) Retention of Debtor in Possession;
Appointment of Receiver. -U-pen,tLhe filing

of a petition under Rule 11-6 or 11-7, if o
trustee in bankruptey has previously quali-

fied, the debtor shall continue in possession.

On application of any party in interest, the
court may, for cause shown, appoint a re-
ceiver to take charge of the property and
operate the business of the debtor.

(c) Notice to Receiver of His Ap-
pointment; Qualification. The court shall
immediately notify the receiver of his ap-
pointment, inform him as to how he may
qualify, and require him forthwith to

On
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20 notify the court of his aceeptance or rejec-
21  tion of the office. A receiver shall qualify as
22 provided in Rule 11-20. .

23 d) Eligibility. Only a person who is
24 eligible to be a trustee under Bankruptey
25 FEule 209(d) may be appointed a re-
26 ceiver.

27 (¢) Remoral and Substitution of Re-
28 ceiver. The court may at any time remove
29  the receiver and either appoint a substitute
30  reeeiver or restore the dehtor to possession.
31 (f) Removal of Trustee for Cause. On
32 rappHeation of any party in interest or on

| 33 the court’s own initiative and after hearing

34 on notice, the court may remove a trustee
35 for cause and either appoint a receiver or
36 ,restore the debtor 4e,possession.

F—{ sSuccessor

as debtor

37 (9) Substitution of Successor. When a
38 trustee or receiver dies, resigns, is removed,
39  or otherwise ceases to hold office during the
40 pendency of a Chapter X1 case, his successor
41 is automatically substituted as g party in
42 In any vending action, proceeding, or matter
43 without abatement.

ADVISORY COMMITTEE'S NOTE

Subdivisions (a) and () of this rule are derived from
§ 332 of the Act. That section requires retention of a
trustee in bankruptey if one was previously elected or
appointed in a pending bankruptey case but subdivision
(a) renders his “qualification” the operative element.
The qualification of a trustee in bankruptey is governed
by Bankruptey Rule 209. A trustee is never appuinted or
elected in a Chapter XI case except where one is already
in office because of the pendency of the bankruptey case.
In a Chapter XI case, the creditors may elect 3 standby

in
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trustee, pursuant to Rule 11-27 but he only takes office
if the Chapter XI case is subsequently converted to a
bankruptcy case. In the absence of a bankruptey trustee
the proper chapter officer is either the debtor in posses-
sion or, when necessary, a receiver. When there is no
bankruptcy trustee. the court should continue the debtor
In possession unless there is some reason for the ap-
pointment of a receiver. A receiver must qualify as
provided in subdivision (c¢) of this rule and Rule 11-20
which is comparable to Bankruptey Rule 212.

Rule 11-21 continues the policy of the Act of June 7,
1934, 48 Stat. 923, against undue concentration of ap-
pointmenty of trustees and receivers, and Rankruptey
Rule 505 containg safeguards against nepotism and un-
due influence in such appointments. Bankruptey Rule
503 incorporates the disqualification by § 39b(2) of the
Act, of a referee to act as receiver in any case,

Rule 11-19. Receivers for Estates When Joint
Administration Ordered

1 (a) Appointment of Receivers for Es-
2 tates Being Jointly Administered. If the
3 court orders a joint administration of 2 or
4 more estates pursuant to Rule 11-14, it may
5 appoint one or more common receivers or
6 separate receivers for the estates being
7 Jjointly administered. Common receivers
8 shall not be appointed unless the court is
9 satisfied that parties in interest in the differ-
10  ent estates will not be prejudiced by conflicts
11 of interest of such receivers.
12 (b) Separate Accounts. The receiver or
13 receivers of estates being jointly admin-
14 istered shall nevertheless keep separate ac-
15 counts of the property of each estate.
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ADVISORY COMMITTEE'S NOTE

This rule recognizes that economical and expeditious
administration of 2 or more estates may be facilitated
by the selection of a single receiver whenever estates
are being jointly administered pursuant{ to Rule 1i-14.
If, after the appointment of a common receiver a conflict
of interest materializes, the court must take special and
appropriate action to deal with such conflict.

Subdivision (b) is derived from § 5e of the Act and
extends the duty of keeping a separate account for each
estate to receivers in all cases of joint administration.

Rule 11-20. Qualification by Receiver and
Disbursing Agent; Indemnity; Bonds; Evidence

filing a bond in favor of the United States
conditioned on the faithful performance of
his official duties or by giving such other
10 security as may be approved by the court.
11 (b) Blanket Bond. The court may au-
12 thorize a blanket bond in favor of the United
13 States conditioned on the faithful perform-
14 ance of official duties by a receiver in more
15 than one case or by more than one receiver.
16 (c) szlzﬁcatwfn by Filing Acceptance.
17 A receiver for whom a blanket bond has
18 been filed pursuant to subdivision (b) of
19 this rule shall qualify by filing his accept-
20 ance of his appointment in lieu of the bond.

21 (d) Indemnification. The court may after

1 (a) Qualifying Bond or Security. Except —— ,
2 as provided hereinafter, every receiver and within 5 days after his
3 every person specially appointed as disburs- | appointment

4 ing agent, shall, before entering upon the —— - , _

5 performance 6T Tis ofcial duties and within within the time fixed

6 b&-deys—after—his—appointment, qualify by by the court L

7

8

9
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22 hearing upon notice to the debtor and such
23 other persons as the court may direct, order
24 the debtor to indemnify or otherwise protect
25 the estate against subsequent loss thereto
26 or diminution therecf until the entry, if
27 any, of an order of adjudication.

28 (¢) Amount of Bond and Sufficiency of
29 Surety; Filing of Bond; Proceeding on
30 Bond. Bankruptey Rule 212 (e) and (f)
31 apply to the bonds of trustees, receivers, and
32 persons specially appointed as disbursing
33 agents in Chapter XI cases.

34 (f) Evidence of Qualification; Debtor
35 Retuinedyin Possession. A certified copy of

36 the order approving the bond or other se-
37 curity given by a receiver under subdivision
38 (a) or of his acceptance filed under sub-
39 division (¢) of this rule shall constitute
40 conclusive evidence of his appointment and
41 qualification. Whenever evidenceqthat a

is required

42 debtor phas been retained in possession, i

debtor

is
43 required, the court may so certify and the _‘ -

44 certificate shall constitute conclusive evi-

45 dence of hisretention-in-pessession. <-—-——~—1 that fact.

ADVISORY COMMITTEE'S NOTE

Subdivision (a) of this rule is based on §§ 50b and
337 of the Act but recognizes that security other than
a bond may be given by a receiver as a mode of qualify-
ing under the rule.

Subdivision (b), which is new, gives explicit authority
for approval by the court of a single bond to cover (1) a
person who qualifies as receiver in a number of cases, and
(2) a number of receivers each of whom qualifies in a
different case. The cases need not be related in any way.
Substantial economies can be effected if a single bond
covering a number of different cases can be issued and
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approved at one time. When a blanket bond is filed the
receiver qualifies under subdivision (c) of the rule by
filing an acceptance of the office.

Subdivision (d) is derived from § 326 of the Act and
refers to indemnification rather than faithful perform-
ance as under subdivision (a). Loss to the estate may
be protected against in ways other than filing an in-
demnifying bond as, for example, the officer or officers
foregoing compensation for a period of time and sub-
division (d) recognizes such possibilities. ¢

Subdivision (f) is a revision of § 2le of the Act to
prescribe the evidentiary effect of a certified copy of an
order approving any security given by a trustee or re-
ceiver under this rule or, a certificate that the debtor has
been retained in poasession. This-rule—supplements the

.....

th“-_Bﬁﬁ*Pﬁpﬁeﬁ‘—Ae%.-See——-B&nlmmsey—mge_gu. e
order of approval should conformgto Official Form No.

This subdivision is
broader in scope than

§ 32€¢ in that indemnifica-
tion can be required in all
cases. Under § 326, indem-
nification is limited to
cases commenced by the
filing of an original
petition pursuant to § 322.

11-F11. A certificate that the debtor has been retained in
possession should conform&to Official Form No. 11-F12.

Copies of such certificates are nor within § 2Tg of the
Act; in such a case a certified copy of the petition may
be recorded pursuant to § 21g.

Rule 11-21. Limitation on Appointment of
Receivers

1 Bankruptey Rule 213 applies in Chapter
2 XI cases.

Rule 11-22. Employment of Attorneys and
Accountants

1 Bankruptey Rule 215 applies in Chapter XI
2 caseg

substantially

substantially

to the employment of
a.torneys and
accountants for a

Rule 11-23. Authorization of Trustee, Receiver, or
Debtor in Possession to Conduct Business of Debtor

1 The court may authorize the trustee, re-

trustee, receiver,
debtor in
possession, or
creditors'
committee selected
pursuant to Rule
11-27

See Attachment




Attachment for p. 22.

ADVISORY COMMITTEE'S NOTE

Under Bankruptcy Rule 215 a court order on application
is necessary for the appointment of an attorney or
accountant for a trustee or receiver. The same is true
in a Chapter XI case. Additionally, an official creditors'
committee should apply to the court for the employment by
it of an attorney or accountant, Such attorney or
accountant will be compensated from the estate;
accordingly there should be some supervision by the court
over the original employment.
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ceiver, or debtor in possession to conduct the
bustiess and munage the property of the
deblor fev such time and on <uch condition
as miy Bein the best inferest of the estate.

[ VR A

ADVISORY ('OMMITFI s NOTE

Thisrule v devived fron § 313 of the Act Con'innation
of the bramess repnesents the norm in Chapter X7 caves
as distingrshed from w hgmdation of an estate s i
usnally contemplated in bankrupley cases The trusten
referred to in the rale ix w1 triustee who had been a trostec
m bankruptey if the Chaptor X1 ase was filed in a pend-
ing bankruptey case,

The conditions which may be impnsed by the court
include the posting of an indemnification bond pursuant
to Rule 11-20.

Parties 1in Interest

Rule 1121, Notice 1o Graditors,and the
United States

1 (@) Ten-Day Notices i 4H-Creditors. Fix- _J[Part les_1n Interest
the trustee|Z cept as provided hereinafter, the court shall — - -

or receiver|3 givesall cereditors, including secured c.edi-
the debtor, {4 tors. at least 10 days’ notice by mail of (1)
and h a meeting of creditors; (2) any proposed
,,,,, -6 sale of property, other than in the ordinary

7 course of husiness, including the time and

8 place of any public sale. unless the court

9 wpon cause shown shortens the time or

10 orders a sale without notice: (3) the hear-

11 ingon the approval of a compromise or sottle-

12 ment of a controversy, unless the court wHON

13 cause shown directs that notice not be sent:

14 (4) the time for filing ohjections to con-

15 firmation; (5) the hearing to consider con-

16 firmation of a plan; (8) the time fixed to

17 reject a propozed modification of a plan
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when notice is required by Rule 11-39; and
(7) the hearing on an application for allow-
ances for compensation or reimbursement of
expenses. The notice of a proposed sale of
property, including real estate, is sufficient
if it generally describes the property to be
sold. The notice of a hearing on an applica-
tion for compensation or reimbursement of
expenses shall specify the applicant and the
amount requested.

(b) Other Notices to Al-Creditors—and

Parties in Interest. The court shall give

notice by mail to,the debtowand all creditors,

1.

including secured creditors, of (1) dismissal
of the case pursuant to Rule 11-42; (2) the
time allowed for filing a complaint to de-
termine the dischargeability of a debt pur-
suant to § 17c¢(2) of the Act as provided in
Rule 114%; and (3) entry of an order con-

Lﬂ the trustee or receiver,

[ 48

firming a plan pursuant to Rule T1-3%.

(c) Addresses of Notices. Bankruptey
Rule 203(e) applies in Chapter XI cases.

(d) Notices to Creditorss Committee.
Copies of all notices required to be mailed
to creditors under these rules shall be mailed
to the creditors’ committee elected pursuant
to Rule 11-29, if any. Notwithstanding the
foregoing subdivisions, if a creditors’ com-
mittee has been elected, the court may order
that notices required by clauses (2), (3),
and (7) of subdivision (a) be mailed only
to the committee or to its authorized agent
and to the creditors who file with the court
a request that all notices under these clauses
be mailed to them,

—r——
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53 (e) Notices to the United States. Copies
94 of all notices required to be mailed to credi-
05 tors under these rules shail be mailed to the
56 United States in the manner provided in
57 Bankruptcy Rule 203 (g).

58 (f) Notice by Publication. Bankruptey
59 Rule 203 (h) applies in Chapter XTI cases.
60 (g) Caption. The caption of every notice
61 given under this rule shall comply with Rule
2 11-9,

ADVISORY COMMITTEE'S NOTE

This rule collects the provisions for nctices specifically
applicable to-ereditors,in Chapter XI cases, but reference

must be made t¢ sther rules for the time and manner in
which the noiices required by subdivision (b) shall be
given. The grant of general authority to the courl to
regulate no's s in Bankruptcy Rule 907 supplements
but is subjeci t. the specific provisions of Rule 11-24
and any other rule prescribing the terms of notice,

Subdivision (e) requires that &H—efed»i-%em,‘get 10-day

|

parties in interest

l
|

notices by mail of the significant events in a Chapter X1
case, inciuding creditors’ meetings. Since notice by mail
is complete on mailing, the requirement of this sub-
division is satisfied if the notices it prescribes are de-
posited in the mail at least 10 days before the event of
which notice is to be given, regardless of when the notice
is received. See Bankruptey Rule 906(e); 3 Collier
494 (1971).

The time limits prescribed by subdivision (a) cannot
be reduced except to the extent and under the conditions
stated in this rule. Cf. Bankruptey Rule 906(c). The
exceptions referred to by the introductory phrase of
subdivizion (a) include the modifications in the notice
procedure permitted by subdivision (d) as to creditors

parties in interest
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who have elected a commitiee tc represent them, and by
subdivision (f) when compliance with subdivision (a) is
impracticable.

Subdivision (c¢) recognizes that an agent authorized
to receive notices for a creditor may, without a court
order, designate how notices to the creditcr he represents
should be addressed. Such an agent includes an officer of
a corporation, an attorney at law, or an attorney in fact
if the requisite authority has been given him. It should
be noted that Official Form No. 11-F16 does not include
an authorization of the holder of a power of attorney to
receive notices for the creditor, but neither the form
nor this rule carries any implication that such an au-
thorization may not be given in a power of attorney or
that a request for notices to be addressed to both the
creditor and his duly authorized agent may not be filed.

Subdivision (d) requires that all notices sent to credi-
tors should also be sert to the official creditor’s com-
mittee, that is, the committee elected under Rule 11-29,
if any cuch commiltee has been elected. The second
sentence of this subdivision regulates those situations
where certain notices can he sent only to the elected
committee in place of sending them to all creditors.

Subdivision (e) is a revision of § 394 of the Act. The
premise of the requirement that the district director of
internal revenue receive zll notices that creditors receive
under subdivisions (a) and (b), is that every debtor
is at least potentially a tax debtor of the United States.
Notice to the district director alerts him to the poasibility
that a tax debtor’s estate is undergning arrangement.
Where other indebtedness to the Federal government is
indicated in the schedule, the United States Attorney or
appropriate agenay, etc,, is to receive the various notices.
This rule is not intended to preclude a local rule from
requiring a state or local tax authority to receive some
or all of the notices creditors are entitled to receive
under subdivisions (a) and (b).

Subdivision (f) specifies two kinds of situations in
which notice by publication may be appropriate: (1)
when notice by mail is impracticable; and (2) when
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notice by mail alone is less than adequate. Supplementa-
tion of notice by mail is indicated when the debtor’s
records are incomplete or inaccurate and it is reasonable
to believe that publication may reach some of the credi-
tors who would otherwise be missed. Bankruptey Rule
908 applies when the court directs notice by publication
under this rule.

As noted in connection with Rule 11-9, the disclosure
requirement in subdivision (g) of this rule follows the
practice established in some districts by local rule. In-
clusion in notices to creditors of information as to other
names used by the debtor will assist them in the prepara-
tion of their proofs of claim.

The provisions of § 58c of the Act, requiring notices
to be given by the referee unless otherwise ordered by
the judge and authorizing written waiver of any notice
required by the Act, have been omitted from the Rule as
unnecessary. This duty may be delegated to an assistant
or an employee in the clerks office as provided in Bank-
ruptecy Rule 506. Bankruptcy Rule 907 authorizes the
court to prescribe the manner in which any other notice
is to be given under the rules. These rules pose no ob-
stacle to the court’s giving notice by mail deposited at
the location of a national or regional computer center
on the basis of information supplied the center by the
court. Waiver of notice may be by conduct as well as in
writing, and its effect may be appropriately left to case
law. See, e.9., Connelly v. Hancock, Dorr, Ryen & Shove,
195 F. 2d 864, 868-69 (2d Cir. 1962) ; In re Purrier, 73
F. Supp. 418, 420 (W.D. Wash. 1947).

. “ .
2apsuend he—adefinibioh—ae areaita

Pursuant to express inclusion, secured creditors are
entitled to the notices sent to creditors under this rule.
Thus, secured creditors will receive notice of the pend-
ency of the case and of the stay against lien enforcement
provided for by Ruie 11-44.
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Rule 11-25. Meetings of Creditors

(a) First Meeting.

(1) Date and Place. The first meeting of
creditors shall be held not less than 20 nor
more than 40 days afte he filing of a peti-
tion commencing a Chapter XI case but if
there is an application or motion to dismiss
or to convert to bankruptey pursuant to Rule
11-42 or an appeal from or a motion to
vacate an order entered under that rule, the
court may delay fixing a date for such meet-
ing. The meeting may be held at a regular
place for holding court or at any other place
within the distriet more convenient for the
parties in interest.

(2) Agenda. The bankruptey judge shall
preside over the transaction of all business
at the first meeting of creditors, including
the examination of the debtor. He shall,
when necessary, determine which claims are
unsecured and which are secured and to
what extent, which claims are entitled to
vote at the meeting, which claims have voted
for acceptance of a plan, shall conduct the

ireti if one is held, of a standby

‘rustee and the-elestion, if one is held, of a
creditors’ committee, and may fix a time for

filing a plan if one has not been filed.

(b) Special Mestings. The court may call
a special meeting of creditors on application
or on its own initiative.

ADVISORY COMMITTEE'S NOTE

Subdivision (a) is derived from § 234 of the Act and

election
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the time for holding the first meeting of creditors runs
from the filing of the petition. Paragraph (2) of this
subdivision incorporates the provisions of §§ 836 and
337(3) of the Act. This paragraph adds to the agenda
the determination of which claims are secured and un-
secured. Although a plan may not deal with secured
claims it may be necessary to determine whether a
purportedly secured claim is partially unsecured as con-
templated by Rules 11-33, 11-36, and 11-37.

The first meeting of creditors by definition includes
any adjourned meetings. The standby trustee referred to
is one who may take office only if the Chapter X1 case is
subsequently converted to a bankruptcy case. There is no

election of a trustee to administer the Chapter XI case or

estate. The proper chapter officer is either the debtor in
possession or, when necessary, a receiver. The only time
there could be a trustee is if the Chapter XI case was
filed in a pending bankruptcy case after a trustee in
bankruptcy had qualified. That trustee would then con-
tinue as trustee in the Chapcer XI case.

Subdwision (b) is derived from § 55d of the Act and
Bankruptcy Rule 204 (b) vesting general authority in the
referee to call a special meeting when necessary,

No provision is made for a final meeting of creditors:

Rule 11-26. Examination

Bankruptey Rule 205 applies in Chapter
XT cases, except that the scope of examina-
tion referred to in subdivision (d) thereof
may also relate to the liabilities and finan-
cial condition of the debtor, the operation of
his business and the desirability of the con-
tinuance thereof, the source of any money or
property acquired or to be acquired by the
debtor for purposes of consummating a plan
and the consideration-made or offered there-

pd
O PO =T U N

given

[y
[y

for, and any other matter relevant to the
case or to the formulation of a plan.

ek
[A]
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ADVISORY ("CMMITTEE'S NOTE

This rule adds, as within the scope of the examination,
inquiries concerning the means with which the debtor
proposes to carry out the provisions of his proposed plan
and any promises or transfers used to obtain such means
from third parties. In determining whether to accept or
reject a plan, creditors should have all relevant informa-
tion placed before them; similarly, the courl requires the
pertinent data to determine whether a proposed plan is
in the best interest of creditors and is feasible.

Selection of Credltors

R;lle 11-27. Veting-at-Greditors™Meetings- < | Eﬁ;&}\tﬁéf and Stanilzy
. . rus
A Bankruptey Rule 207 applies in Chapter | Frustee

XT cases to the voting at credifors” meetings '

) (b) Voting at Creditors'
fo;' a standby trustee and a creditors’ com- |____| Meetings .
mittee, S ——

=W DN

ADVISORY COMMITTEE'S NOTE

Only two items are voted on by creditors at the first
meeting: the nve a standby trustee and the
ehdmnofacmdmnscmnmnme1%enmnm§@dsMnmw
trustee, if any, does mot function during the pendency
of the Chapter XI case. As the title indicates, hig is a
provisional nomination or election. It is only when the
Chapter XI case is converted to bankruptcy that he
pnm%dstoquﬂM&JaM3omuLandamnmmmrtheem (see Barkruptcy Rule 122)
suing bankruptcy esfate. In Chapfer X1, the only proper
officers are a previously elected and qualified trustee in
a pending bankruptcy case or, if none, a receiver ap-
pointed by the court or the debtor in possession, A

election

See attachment

Rule 11-28. Solicitation and Voting of Proxies i
1 Bankruptey Rule 208 applies in Chapter
2 XI cases, except that the rule does not apply
3 to the sohcxtatlon of the acceptance of a
4 plan signed-by—the-ewmerof-a-elaim, or to

— inEment

sr—Appointmen Election
(a) Electionpof Creditors' Committee and Nemination of Standby Trustee.
At the first meeting of creditors, creditors may elect a committee of

not less than 3 nor more than 11 creditors if nore has previously been
elected under Bankruptcy Rule 214 and, if a trustee has not pre-

v1ously been elected or appointed, may nﬁm}.—ﬁa—-t-e,ta standby trustee.

1: creditors fail to elect a committes and iT it is ip the best
intérest of the estate, the court may appoint a representative

committee from amons areditors willing to serve

[; elect
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Since these rules contemplate retention of the debtor in
possession, the existence of a creditors' committee may
be important. When necessary and in the best interest

of the estate, the court may appoint one if creditors fail
to elect. This provision is new.
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the related proof of claim that does not con-
tain a proxy, and except that for the purpose
of this rule “$500” in Bankruptcy Rule
208(b) (1) (C) is changed to “$1,000.”

ADVISORY COMMITTEE'S NOTE

The first exception in this rule is to recognize and
continue the practice in Chapter XI cases permitting
solicitation of acceptances and related proofs of claim,
usually by the debtor and quite often before the filing of
the petition.

The second exception is to make less restrictive an
authorized solicitation by a creditors’ committee in Chap-
ter XI cases, recognizing that in these cases there will be,
ordinarily, more claims of a higher dollar value.

WO 00 I Ut > OB
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Rule 11-29, Creditors’ Committee

(a) Selestion; Functions. The—ecreditors

The committee,may consult with the trustee,

Lelected pursuant

receiver, or debtor in possession in connec-
tion with the administration of the estate,
examine into the conduct of the debtor’s
affairs and the causes of his involveney or
inability to pay his debts as they mature,
consider whether the proposed plan is for
the best interests of creditors and is feasible,
negotiate with the debtor concerning the
terms of the proposed plan, advise the credi-
tors of its recommendations with respect to

to Rule 11-27
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the proposed plan, report to the creditors
concerning the progress of the case, collect
and file with the court acceptances of the
proposed plan, and perform such other
services as may be in the interest of credi-
tors.

(b) Employment of Attorneys, Account-
ants, and Agents. A committeeelected under

| pursuant to Rule 11-27

| s

th-xs—r-u-l-e may employ such attorneys, ac-
countants, and other agents as may be neces-
sary to assist in the performance of its
functions.

(¢) Reimbursement of Expenses; Com-
pensation. Expenses of the committee,
including compensation for attorneys, aec-
countants, and cther agents employed under
subdivision (b) of this rule, whether in-
curred before or after the filing of the
petition, shall be allowed in the event of
confirmation as an expense of administra-
tion to the extent deemed reasonable and
necessary by the court, and may be allowed
when there is no conﬁrmatmn Such expense
incurred by the commltteetshall not be dis-

| S

before its selection

allowed because of a change in the commit-
tee’s composition, provided a majority of
the committee when it incurred the expense
continues as members of the,elected com-

pursuant to Rule 11-27

mittee. An application by an attorney, ac-
countant, or other agent for compensation
or reimbursement of expenses or an applica-
tion by a committee for reimbursement of
expenses paid as compensation, shall be
governed by Bankruptey Rule 219. Expenses
deemed reasonable and necessary by the
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54 court incurred by the committee other than
56 for compensation of an attorney, account-
56 ant, or other agent or incurred by any
57 elected member of the committee in connec-
58 tion with services performed as a member
59 after the filing of the petition, may also be
60 allowed as an expense of administration
61 after hearing upon such notice to such per-
62 sons as the court may direct, whether or not
63 a plan is confirmed. No member of the com-
64 mittee may be compensated for services
65 rendered by him in the case.

ADVISORY COMMITTEE'S NOTE

This rule is derived from &§ 338, 839, and 44b of the
Act, and Bankruptey Rule 214. Subdivision (¢) provides

for compensation of those employed by an-eloatad,g&n_l-__
mittee if a plan is confirmed and permits the court, In ‘

the exercise of its discretion, to award such compensa-

a Belected

tion as an expense of administration if confirmation is
denied. This provision is new. Also new is the provigion
permitting,elected members of the committee to be reim-
R bursed for their expenses incurred while serving oa the
- committee, afterselection and the filing of the petition, if
those expenses are found by the court to have been both
reasonable and necessary. Such reimbursement is sim-
ilarly discretionary with the court.
The last sentence of the rule would not permit an
——-— elected member of the committee to be compensated for
services including compensation for acting as the at-
torney for the committee while remaining as a member
of the committee,

Rule 11-306. Duty of Trustee, Receiver, or Debtor
in Possession to Keep Records, Make Reports, and
Furnish Information

1 Bankruptey Rule 218, ethe:
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2 {b)—+thereof, applies in Chapter XI cases,
3 __except thatsthe written report of the finan- .
4 cial condition of the estate shall be made(—‘{ by the trustee, receiver,
5 within a month afterguelifieation and every or debtor in possession
6 month thereafter, and shall include a state- ‘ r
7 ment of the operation of the business for the the filing of a petition
8 preceding month and, if payments are made commencing a Chapter XI
9 to employees, the amounts of deductions for —Case
10 withholding and social security taxes and - Bl
11 the place where such amounts are depositede | *nd, (2) the court may
excuse the filing of a
ADVISORY COMMITTEE'S NoTg final report and account
R : insl by the trustee or receiver,
T .. ......... o in_Chantar and a debtor in possession
I*ééééz- o S o o need not file a final
report and account unless
Rule 11-31. Compensation for Services Rendered ordered to do so by the
aud Reimbursement of Expenses Ineursed—in—a court.

CGhapier—XI--or Suporseded—Gase

1 Bankruptey Rule 219 applies in Chapter
2 Xlcases. ¢

The final report and account
required by clause {5) of

Bankruptcy Rule 218 may
> incorporate earlier-filed
Rule 11-32. Exam'inatifm of Debtor’s Transactions interim detailed statements
with His Attorney of receipts and disburse-
1 Bankruptey Rule 220 applies in Chapter ments if it contains such
2 XI cases a detailed statement for
o the period following the
Rule 11-33. Claims last interim statement
e incorporated by reference,
1 (a) Form and Content of Proof of Claim;
2 FEvidentiary E ffect. Bankruptey Rule 301 gziiigzzlieizgfi???ttgnﬂfor
3 applies in Chapter XI cases. B e
4 (b) Filing Proof of Claim estate and reimbursement
, : JRN of necessa nses may
5 (1) Manner and Place of Filing. Bank- © tY expenses may
6 “t Rule 302 b)- d (d) be allowed to the attorney
ruptey Rule (a), (b}, (e), and ( for the debtor and debtor
in possession whether or
not a plan is confirmed.
( ADVISORY COMMITTEE'S NOTE

Under this rule, the provisions of Bankruptcy Rule
219 would apply to compensation sought for services
in the Chapter XI case and any case superseded thereby,
The second sentence 1is tc clarify the practice of permitting
| compensation, where a Chapt2r XI case is converted to bankruptcy,
to the attcrney for the debtor for services which had benefitted
the estate. See in re Knickerbocker Leather & Novelty Co., 158 F. Supp.
236 (S.D.N.Y. 1958), af<'d sub nom. Haar v. Oseland, 265 F.2d 218
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(24 Ccir. 1959); Matter of Styles Express, Inc., No. 62B 922
(S.D.N.Y. 1971) (permitting compensation); Robinson, Wolas,

& Hagen v. Gardner, 433 F. 2d 1104 (9th Cir. 1970) (disallowing
compensation).
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apply in Chapter XI cases. When the peti-
tion is filed pursuant to Rule 11-7, all claims
filed in the pending bankruptey case shall
be deemed filed in the Chapter XI case.

(2) T'ime for Filing. A claim, including
an amendment thereof, must be filed before
confirmation of the plan except as follows:

(A) if scheduled by the debtor as un-
disputed, not contingent, and liquidated as
to amount, a claim or an amendment to a
claim may be filed within 30 days after the
date of mailing notice of confirmation to
creditors but in such event shall not be
allowed for an amount in excess of that set
forth in the schedule; and

(B) a claim arising from the rejection
of an executory contract of the debtor, and a
post-petition claim allowed to be filed under
paragraph (3) of this subdivision, may be
filed within such time as the court may direct.

(C) Bankruptecy Rule 302(e) (3) ap-
plies in Chapter XI cases.

(8) Post-Petition Tax Claims. Notwith-
standing paragraph (2) of this subdivision,
the court may, at any time while a case is
pending, permit the filing of a proof of claim
for the following:

(A) Claims for taxes owing to the
United States, a state, or any subdivision
thereof, at the time of the filing of the petition
under Rule 11-6 or 11-7 which had not been
assessed prior to the date of confirmation of
the plan, but which are assessed within one
year after the date of the filing of the petition.

(B) Claims for taxes owing to the
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United States, a state, or any subdivision
thereof, after the filing of the petition under
Rule 11-6 or 11-7 and which are assessed
while the case is pending.

(¢) Filing of Tax and Wage Claims by
Debtor. Bankruptcy Rule 303 applies in
Chapter XTI cases.

(d) Claim by Codebtor. A person who
is or may be liable with the debtor, or
who has secured a creditor of the debtor,
may, if the creditor fails to file his proof of
claim on or before the first date set for the
first meeting of creditors, execute and file
a proof of claim pursuant to this rule, in-
cluding an acceptance of the plan or any
modification thereof, in the name of the
creditor, if known, or if unknown, in his
own name. No distribution shall be made
apon the claim except wpon satisfactory
proof that the original debt will be di-
minished by the amount of the distribution.
The creditor may nonetheless file a proof of
claim pursuant to subdivisions (a) and (b)
of this rule and, at any time before the
court determines that the plan or any modi-
fication thereof has been accepted by the
number and amount of creditors required
for confirmation, an acceptance or revoca-
tion of the acceptance by such person, if any,
of the plan, or any modification thereof.
Such proof of claim and such revocation of
acceptance shall supersede the proof of
claim and the acceptance filed pursuant to
the first sentence of this subdivision. In the
event the creditor files a claim and does not
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77 file a revocation of acceptance, the accept-
78 ance filed by the codebtor shall be deemed
79 made on the creditor’s behalf.

R0 (e) Objections to and Allowance of
81 Claims; Valuation of Security. Bankruptey
82 Rule 306 applies in Chapter XI cases.

83 (f) Reconsideration of Claims. Bank-
R4 ruptev Rule 307 applies in Chapter XT cases.

ADVISORY (CCOMMITTEE'S NOTE

Subdivision (h)(2) of this rule is derived from § 355
of the Act. It also c¢lears up an ambiguity not answered
by the statute respecting the status of amendments to
proofs of claim. Under this rule an amendment must be
filed within the same time as the original proof of claim
and it is not possible to obtain an extension of time
based upon the amending process. -

Subdivision (b)(3) is based upon § 397 of the Act.
Express inclnsion in these subparagraphs of taxes owing
to a subdivision of a state incorporates the interpretation
placed on § 271 which like § 397 refers to taxes owing
to the United States “or any state.” Berryhill v. Gerstel,
196 . 2d 304 (5th Cir, 1952) ; Senfour Investment Co. v.
King County, 66 Wash. 2d 644, 404 P. 2d 760 (1965),
appeal dismissed and cert. denied, 385 U.S. 1 (1966).

Under § 357(6) of the Act, the plan may contain
provisions for payment of debts incurred after the filing
of the pefition with priority over pre-petition claims;
{hese (ypes of debs wonld He entitled (o priority In any
event as expenses of administration.

Subdivision (d) is derived from § 57i of the Act and
GGeneral Order 21(4). Section 57i is applicable to Chapter
X1 cases. See 9 Collier 20, n. 12a (1963). The subdivision
of the Act and the general order, however. authorizes a
filing procedure only by a person who has secured a
creditor of the debtor by his “individual undertaking.”
The rule goes further by authorizing the same procedure
to be followed when the person has secured a creditor of
the debtor by pledging collateral or otherwise creating

o —— e

A scheduled claim
filed late may be
allowed if it is
scheduled in a
liquidated amount.

It would meet the test
for such allowability
under subdivision

{(b) (2) (A) unless the
debtor indicates

on the schedules that
the claim is disputed
or contingent.
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@ security interest in his own property, without assum-
ingr any personal obligation to the creditor. The rule

assures a far opportunity for o codebtor to exercise
the riyrht of filing in the name of the creditor (or in his
own name if that of the creditor is unknown) by recog-

nizing that he should not be required to wait until the
last minute before the expiration of the period allowed
for the filing of claims. In addition to filing the claim,
the surety may also file an acceptance of the plan. The
creditor, however, mav within the time limits specified
by these rules, file his own proof of claim and acceptance
or revocation of the surety’s acceptance if he so desires.
If he fails to revoke the surety’s acceptance, he will be
deemed to have ratified it. If the claim is filed by hoth
the creditor and codebtor only one distribution on it may
be made. As required expressly by this rule, such dis-
tribution must diminish the claim.

Suldivision (a)(2)(C) incorporates the provision of
the Bankruptey Rule prescribing a time for the filing of
a claim by a creditor who disgorges a voidable transfer
after confirmation,

Rule 11-31. Withdrawal of Acceptance or Claim

1 A creditor may withdraw a claim as of
2 right by filing a notice of withdrawal, except
3 as provided in this rule. If, after a creditor
4 has filed a claim, an objection is filedthereto
5 or a complaint is filed against him in an
6 adversary proceeding, or the creditor has
7 accepted the plan or otherwise has par-
8 ticipated significantly in the case, he may
9 not withdraw the claim save wpon appliea-
10 tion or motion with notice to the trustee,
11 rectiver, or debtor in possession, and wpon
12 order of the court containing such terms and
13 conditions as the court deems proper. Unless
14 the court directs otherwise, withdrawal of
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ADVISORY COMMITTEE'S NOTE

15 a claim shall constitute withdrawal of any
16 related acceptance.

Since 1938 it has generally been held that Pule 41 of
the Federal Rules of Civil Procedure governs the with-
drawal of a proof of claim. In re Empire Coal Sales
Corp., 45 F. Supp. 974, 976 (S.D.N.Y.) aff'd sub nom.
Kleid v. Ruthbell Coal Co., 131 F. 24 372, 378 (24 Cir.
1942) ; Kelso v. Maclaren, 122 F. 2d 867, 870 (8th Cir.
1941) ; In re Hills, 35 F. Supp. 532, 533. (W.D. Wagh.
1940). Accordingly, it was ruled in the cited cases that
a proof of claim mav be withdrawn only subject to ap-
proval by the court after an objection has been filed.
This constitutes a restriction of the right of withdrawal
as recognized by some though by no means all of the
cases antedating the promulgation of the Federal Rules
of Civil Procedure. See 8 Collier 1 57.12 (1961) ; Note,
20 Bost. U.L. Rev. 121 (1940).

The filing of a claim does not commence an adversary
proceeding under these rules, but the filing of an objec-
tion to the claim initiates a contest that must be disposed
of by the court. This rule recognizes the applicability of
the considerations uncerlying Rule 41(a) of the Federal
Rules of Civil Procadure to the withdrawal of a claim
after it has been put in issue by an objection. Rule
41(a) (2) of the Federal Rules of Civil Procedure pro-
vides for a bar to dismissal over the objection of g
defendant who has pleaded a counterclaim prior to the
service of the plaintiff’s motion to dismiss. Although the
applicability of this provision to the withdrawal of a
claim was assumed in Conway v. Union Bank of Switzer-
land, 204 F. 2d 603, 608 (2d Cir. 1953) , Kleid v. Ruthbel]
Coal Co., supra, Kelso v. Maclaren, supra, and In re Hills,
supra, this rule vests discretion in the court to grant,
deny, or condition the request of a creditor to withdraw,
without regard to whether the trustee, receiver, or debtor
in possession hag filed a merely defensive objection or a
complaint seeking an affirmative recovery of money or
property from the creditor.
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A number of pre-1938 cases sustained denial of a
creditor’s request to withdraw his proof of claim on the
ground that he had estopped himself or made an election
of remedies. 2 Remington, Bankruptcy 186 (Henderson
ed. 1956) ; ¢f. 3 Collier 201 (1961). Voting his claim in
an election of a trustee in a bankruptcy case was an
important factor in the denial of a request to withdraw
in Standard Varnish Works v. Haydock, 143 Fed. 318,
319-20 (6th Cir. 1906), and In re Cann, 47 F. 2d 661,
662 (W.D. Pa. 1931), and voting on the plan in a Chap-
ter XI case would appear to be of similar significance.
It has frequently been recognized also that a creditor
should not be allowed to withdraw his claim once he
has accepted a dividend. In re Friedman, 1 Am. B.R.
510, 512 (Ref., S.D.N.Y. 1899); 3 Collier 205 (1964) :
¢f. In re O’'Gara Coal Co., 12 F. 2d 426, 429 (7th Cir),
cert. denied, 271 U.S. 683 (1926). It was held in Indus-
trial Credit Co. v. Hazen, 222 F. 24 225 (8th Cir. 1955),
however, that although a claimant had participated in
the first meeting of creditors and in the examination of
witnesses, he waa entitled under Rule 41 (a) (1) of the
Federal Rules of Civil Procedure to withdraw his claim
as of right when he filed a notice of withdrawal before
the trustee filed an objection under § 57g of the Act.
While this rule incorporates the post-1938 case law
referred to in the first paragraph of this note, it rejects
the implication drawn in the Hazen case that Rule 41 (a)
of the Federal Rules of Civil Procedure supersedes the
pre-1938 case law that vests discretion in the court to
deny or restrict withdrawal of a claim by a creditor on
the ground of estoppel or election of remedies, While
purely formal or technical participation in a case by a
creditor who has filed a claim should not deprive him of
a right to withdraw hig claim, a creditor who has ac-
cepted a dividend or who voted on the plan or otherwise
participated actively in a case should be permitted to
withdraw only with the approval of the court on terms
deemed appropriate by it after notice to the debtor and
the trustee, or receiver, 8 Collier 205-06 (1964).
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Rule 11-35. Distributions; Undistributed
Coneideration; Unclaimed Funds

Except as otherwise pro-
vided in the plan or
ordered by the court, con-
sideration other than cash
distributed under the plan
shall be issued in the
name of the creditor enti-
tled thereto and, if a
power of attorney autho-
rizing another person to
receive dividends has been
executed and filed in
accordance with Bankruptcy
Rule 910, such considera-
tion shall be transmitted
to such other person.

1 (a) Gash-Distributions. Except as other-
2 wise provided in the plan, Bankruptey Rule
3 308 applies in Chapter XI cases to cash dis-
4 tributions made under a plan. ¢
5 (b) Undistributed Consideration. Except
6 as provided in subdivision (e¢) of this rule,
7 or as otherwise ordered by the court, the
8 disbursing agent shall return to the debtor
9 or to such other person as may be designated
10 by the court any money or other deposited
11 consideration in his possession not distri-
12 buted under the plan,
13 (¢) Unclaimed Funds. Sixty days after
14 any distribution, the disbursing agent shall
15 stop payment on all checks then unpaid.
16 Bankruptcy Rule 310 shall otherwise apply
17 in Chapter XTI cases.

ADVISORY COMMITTEE’S NOTE

Subdivision (b) codifies existing practice, returning to
the debtor any funds not needed to make payments under
the plan. Pursuant to court order some or all of such
funds may be returned to the debtor before distribution
under the plan has been fully completed. If the debtor

is not entitled to the surplus funds but some third party
is, the rule permits return to that third pa Y o This

bdivisi (o) of thi e,

Insofar as subdivision (c) deals with the unclaimed
money to be distributed under the plan or the Act, it is
derived from § 66 of the Act. The provision of the Act
that the unclaimed money so deposited shall not be sub-
ject to escheat under the laws of any state is a rule of
substantive law not appropriate for inclusion in the rule.

This subdivision applies
to surplus funds and any
other undistributed con-
sideration.
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Rule 11-36. Filing of Plan; Transmission to

1
2
3
4
5
6
7
8

9
10
11
12
13
14
15
16

17
18
19
20
21
22
23
24
25

Creditors; Adjourned Meeting

(a) Filing of Plan; Number of Copies.
The debtor may file a plan with his petition
or thereafter, but not later than a time fixed
by the court. The debtor, if required by the
court, shall promptly furnish a sufficient
number of copies of the plan to enable the
court to transmit,eepi i

(b) Transmittal of Plan to Creditors;
Adjourned Meetings. If a plan is filed prior
to mailing of notice of the first meeting of
creditors, a copy of the plan shall accompany
the notice. If the debtor has not filed a plan
prior to the first date set for the first meet-
ing of creditors, the court, at the first meet-
ing or thereafter, shall fix a time for filing
a plan. If a plan is not filed prior to the
mailing of notice of the first meeting of
creditors, the court, at the first meeting,
shall adjourn the meeting to a date certain.
When a plan is filed, a copy thereof and
notice of a subsequent adjourned meeting
date shall be mailed to Lereditors at least 10

as provided in subdivision
(b) of this rule.

days prior to such date. The court may ad-
journ a first meeting of ereditors from time
to time to dates certain.

ADVISORY COMMITTEE'S NOTE

The time for filing a plan follows § 323 of the Act. It
may be filed with the Chapter XI petition or after the
petition has been filed; however, if the court has fixed a
time for filing the plan, it must be filed within that time.
The court may fix such time at the first meeting, at any
adjourned first meeting, or at any time.

the persons specified
in Rule 11-24(a)
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Copies of the plan are to be transmitted to creditors
either with the notice of the first meeting of creditors, or
with notice of any adjourned date if the plan is not filed
in sufficient time for it to be sent with the first notice. To
enable the court to transmit the copies, the debtor shouid
furnish the number necessary if g0 required by the court.

When a plan is not filed in time for it to accompany the
notice of the first meeting that meeting must at some
point be adjourned to enable creditors to receive copies
of the plan. That origina! first meeting, however, may
be held on the first date set to conduct such other business
as may be appropriate.

Rule 11-37. Acceptance or Rejection of Plans

(a) Time for Acceptance or Rejection. At

any time prior to the conclusion of the first
meeting of creditors, each creditor filing a
claim may file with the court his acceptance
of the plan. A creditor who files a claim but
who fails to file an acceptance within the
time prescribed, shall be deemed to have
rejected the plan. Acceptances may be ob-
tained before or after the filing of the peti-
10 tion and may be filed with the court on
11 behalf of the accepting creditor.
12 (b) Form of Acceptance. An acceptance
13 of aplanshall bein writing, shall identify the
14 plan accepted, and shall be signed by the
15 creditor.

O 00 33 U LD -

Y

Apvisory COMMITTEE'S NOTE

Section 362 of the Act requires a plan to be accepted
in writing filed with the court by the requisite number
of creditors before the conclusion of the first meeting.
Since acceptances are required, there is no need to file a
formal rejection; failure to file an acceptance by a credi-

(c) Temporary Allow-
ance, Notwithstanding
objéction to a claim
the court may tempo-
rarily allow it to
such extent as to the
court seems proper
for the purpose of
accepting a plan.
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tor who filed a claim will be tantamount to a rejection.
The debtor or creditors may obtain acceptances before
the filing of the petition which may be filed with the
court on behalf of the accepting creditor.

A creditor whose claim is partially secured is entitled
to accept or reject a plan to the extent his claim is un-
secured. Valuation of secured claims for this purpose is
provided for in Rule 11-33.

Rule 11-38. Deposit; Confirmation of Plan;
Evidence of Title

(¢) Deposit. At the first meeting of
creditors, after a plan has been accepted and

For the filing of an
acceptance by an agent,
attorney in fact or
proxy, see Rule 11-634)
which incorporates
Bankruptcy Rule 910 (c).

before confirmation, the court shall (A)e—
designate as disbursing agent the trustee
or receiver, if any, otherwise the debtor in
possession or a person specially appointed,
to distribute, subject to the control of the
court, the consideration, if any, to be de-

1_’1

posned by the debtor; and (B) fix a time
before confirmation w1thin which the debtor
shall deposit with the disbursing agent, or

[2
L

and on such terms as
the court may approve,

sub&ee%—t&-the—erder—ef—%he-eeupg_ the money

necessary to pay all priority debts and costs
of administration unless such claimants
have waived such deposit or consented to
provisions in the plan otherwise dealing with
their claims, and the money or other con-
sideration which under the plan is to be
20 distributed to other creditors at the time of
21 confirmation.
22 (b) Waiver. Any person who has waived
23 his right to share in the distribution of the
24  deposit or in payments under the plan shall

1
2
3
4
5
6
7
8
9
10
11
12 in such place as-shall be designated by and
13 t
14
15
16
17
18
19
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file with the court, prior to confirmation of
the plan, a statement setting forth the
waiver and any agreement with respect
thereto made with the debtor, his attorney,
or any other person.

(¢) Objections to Confirmation. Objec-
tions to confirmation of the plan shall be
filed and served .upon the debtor, and the
creditors’ committee, if any, at any time
prior to confirmation or by such earlier date
as the court may fix. An objection to con-
firmation on the ground that the debtor
committed any act or failed to perform any
duty which would be a bar to the discharge
of a bankrupt is governed by Part VII of
the Bankruptey Rules. Any other objection
is governed by Bankruptey Rule 914.

(d) Hearing on Confirmation. The court
shall rule on confirmation of the plan after
hearing #pon notice to-the debtor-and to-all
creditors in the manne

‘~provided in Rule

11-24. The hearing may be held at any time
after the conclusion of the first meeting of
creditors. If no objection: is timely filed un-
der subdivision (c¢) of this rule, the court
may find, without taking proof, that the
debtor has not committed any act or failed
to perform any duty which would be a bar
to the discharge of a bankrupt and that the
plan has been proposed and its acceptance
procured in good faith, and not hy any
means, promises, or acts forbidden by law.
(e) Order of Confirmation. The order of
confirmation shall conform substantially to
Official Form No. 11-F18. Notice of entry

as

R
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80 of the order of confirmation and a copy of
61 the provisions of the order dealing with the
62 discharge of the debtor shall be mailed to
63 the debtor and to all creditors within 30
64 days after entry of the order.

65 (1) Evidence of Title. A certified copy of
66 the plan and of the order confirming the
67 plan shall constitute conclusive evidence of
68 the revesting of title to all property in the
69 debtor or the vesting of title in such other
70  person as may be provided in the plan or in
71 the order confirming the plan.

ADVISORY COMMITTEE'S NOTE

Subdivision (a) of this rule is derived from § 337 of
the Act and retains the possibility of appointing a person
other than the debtor in possession ag disbursing agent
where there is no receiver or trustee. If there is a receiver
or trustee he shall act as the disbursing agent. A person
other than a receiver, trustee, or debtor in possession
may receive no more compensatior. than that allowed by
the Act to a custodial receiver,

T

Sibdszzon (d) departs from 3§ 337(3) and 362 of
the Act and former Official Forms Nos. 50 and 52 by
eliminating the requirement for a formal application for
confirmation where all affected creditors have not ac-
cepted the plan and by requiring a hearing prior to con-
firmation even though all affected creditors have accepted
the plan. The issues at such hearing may include all
issues relating to confirmation under §§ 361, 362, and
366 and also any issue as to whether a creditor is affected
by the plan under § 308.

The hearing on confirmation may occur immediately
upon the conclusion of the first creditors’ meeting. Ob-
jections to confirmation may be filed by creditors but
they must be in writing and filed within a time fixed by
the court, if any. If the court does not fix such a time
they may be filed at any time prior to confirmation. The

The language in
clause (2) permitting
a deposit in such pluce
and on such terms as the
court may approve is new
and is intended to
facilitate escrow

-arrangements and return

of the deposit to the
financier if, for
example, consummation of
confirmation is unduly
delayed. The court can,
of course, disapprove any
such arrangement.
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contested matter initiated by an objuetion to confirmation
is groverned by Bankruptey Rule 914 unless it iz of the
type requiring an adversary procecding under Part VII
of the Bankruptey Rules,

Officiat Form No. 11-F18 provides an appropriate
form for confirmation which may be used either where
all affected creditors have accepted the plan or where
less than all have accepted the plan. Official Form No.
11-F19 may be used to comply with subdivision (d) to
give creditors notice of the entry of the order of con-
firmation and of the discharge provisions contained in
the order,

Subdivision (b) is adapted from fieneral Order 41 It
will provide the court and other creditors with any in-
formation regarding outside agreements underlying a
waiver of the right to share in the distribution or to
obtain priority payments. The remainder of General
Order 41, referring to the debtor's nbligration to file an
affidavit, is not incorporated in this rule. The substanee
of that part, however, may be found in the rile on ex-
amination, 11-26 and the rules on cempensation, Rules
11-31 and 11-32, <

Subdivision (¢) requires objections to be served on the
debtor and any creditors’ committee. The commitiee to
which it refers is a creditors’ committee elected pursuant
to Rule 11-29. The court may require objeetions to be
served on other parties if the circumstances warrant
such service.

Subdivision (d) requires notice (o all creditors uf the
hearing on confirmation but not of any hearing on ob-
Jections if such hearing i3 separate The natice of the
hearing on confirmation is essentially « continuing notice,
that is, once given, the date and hearing may he ad-
journed from time to time.

Rule 11-39, Modification of Plan Before

Confirmation
1 At any time prior to the acceptance of a
2 plan by the requisite majority of creditors,

In making the findings
specified under subdivi-
sion (dy, however, the
court may require the
debtor to file an
affidavit similar to
General Order 41 or
Ootherwise inquire into
such matters. For such
inquiry, it should also
be noted tnat the debtor
1s required to attend
the hearing on confirma-
tion and testify if so
directed. See Rule 1145,

e —— 3
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the debtor may file a modification thereof.
After a plan has heen so accepted and before
its confirmation the debtor may file a modifi-
cation of the plan only with leave of court.
The debtor may also submit with the pro-
posed medification written acceptances
thereof by creditors. If the court finds that
the proposed modification does not ma-
terially and adversely affect the interest of
any creditor who has not in writing accepted
it, the modification shall be deemed accepted
by all creditors who have previously ac-
cepted the plan. Otherwise, the court shall
enter an order that the plan as modified
shall be deemed to have been accepted by any
creditor who accepted the plan and who fails
to file with the eourt within such reasonable
time as shall be fixed in the order a written
rejection of the modification. Notice of such
order, accompanied by a copy of the pro-
posed modification, shall be given to credi-
tors and other parties in interest at least
10 days before the tirie fixed in such order
for filing rejections of the modification. The
debtor shall, if required by the court, furnish
a sufficient number of copies of the proposed
modification to enable the court to transmit
a copy with each such notice,

ADVISORY COMMITTEE'S NOTE

This rule revises the procedure now covered by §§ 363
and 364 of the Act. The standard for determining
whether a proposed modification affects the interest of a
creditor who has not in writing accepted it is prescribed
in § 308 of the Act. Official Form No. 11-F17 provides
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a form of order fixing a lime for rejecting the proposed
moditication, combined with 2 nstice thereof,

Rule 11-37 authorizes the debtor to obtain accertances
of a proposed plan from his creditors before or after
the filing of his petition. Rule 11-36 authorizes the
debtor to file a plan with the petition but he is not re-
quired to do so. There is no set time limit for filing a
plan unless the court fixes a date. That procedure allows
the debtor to submit modified plans without employing
the practice for modification prescribed in this rule. Be-
fore a plan has been accepted by the requisite number of
creditors, the debtor may file a proposed modifization as
a matter of right. After it has been accepted but before
confirmation leave of court is necessary to file a modifica-
tion. It should also be noted that express rejections in
Chapter XI cases are only necessary in respect to modi-
fication of plans. The plan itself is deemed rejected by
any creditor who filed a claim and did not accept the
plan in writing.

Under § 364 of the Act, a creditor may include, in his
original acceptance of a plan, a rejection of any modifica-
tion that may subsequently be proposed. This would be
a routine, form rejection not directed to any specific
modification that has already been proposed. This rule
effects a change of that statutory provision. Pursuant to
this rule, such routine rejection would not be effective.
If and when a modification is proposed, that modification
must be specifically rejected by any creditor who has
previously accepted the plan and a failure to so reject
will constitute an acceptance of the modification.

Rule 11-40. Modification of Plan After
Confirmation Where Court Has Retained
Jurisdiction

At any time during the period of a con-
firmed plan providing for extension and
before payment in full of deferred install-
ments or delivery of negotiable promissory

LNV ST
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notes, if any, to the creditors, where the
court has retained jurisdiction pursuant to
the Act, the debtor may file an application
with leave of court to modify the terms of
the plan by changing the time of payment
or reducing the amount of payment, or both.
The application shall set forth the reason
for the proposed modification, and shall be
accompanied by a list of names and ad-
dresses of all creditors who have extended
credit to the debtor since the plan was con-
firmed. If the court permits the application
to be filed, it shall call a meeting of creditors
including those who extended credit after
confirmation of the plan, and other parties
in interest, and a copy of the proposed modi-
fication shall accompany the notice of such
meeting. The court, at such meeting, shall
confirm the plan as modified if it is accepted
in the manner required for confirmation of
the original plan by the creditors who are
provided for in the plan and are affected by
such modification.

ADVISORY. COMMITTEE'S NOTE

This rule incorporates the modification procedure now
specified in § 387 of the Act. Creditors who extended
credit after the filing of the petition and before con-
firmation are treated as administration expense claim-
ants and their claims would have been fully paid or
provided for in full in the plan.

1
2

Rule 11-41. Revocation of Confirmation

Any party in interest may, at any time
within six months after a plan has been
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confirmed, fle-e—eemplaintopursuant to the

make a motion

Act to revoke the confirmation as procured

|mot10n 1s mede

by fraud4When such eemplaint-isfiled the

The circumstances con-

court shall reopen the case if necessary and

stituting the alleged
fraud shall be stated

conduct a hearing ongnotice to all parties in
intel‘est. e e porarnetn
Part-—VHof-theBankruptey-—Rules. If the
confirmation is revoked——

(1) The court may dispose of the case
pursuant to Rule 11-42(b); or

(2) The court <=~ receive proposals to
modify the plan. Thereafter, the procedure
for modification and for confirmation of a
plan as modified shall follow Rules 11-38
and 11-39, except that scceptance of the
plan shall not be required by any creditor
who has participated in the fraud and such
creditor shall not be counted in determining
the number and amount of the claims of
creditors whose acceptance is required. If a
modified plan is not confirmed, the court
shall dispose of the case pursuant to Rule
11-42(Db).

ADVISORY COMMITTEE'S NOTE

This rule is a revision of the procedure contained in
§ 386 of the Act. While paragraph (1) makes no sig-
nificant change in § 386 (1), paragraph (2) gives the
same protection to the innocent debtor and innocent
creditors where modification is made to correct fraud
for which they are not responsible as they now have in
instances of modification before confirmation under Rules
11-38 and 11-39.

Section 386 of the Act apparently permits the court to
grant relief contained in paragraphs (1), (2), and (3)
thereof where the debtor participated in or had knowl-

with particularity,

at least 10 days'
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edge of the fraud. This rule reaches that result more
definitely ; even though there has been such participation
or knowledge, it may well be in the interest of creditors
to go forward with a plan as modified rather than having

the case converted to bankruptey. The notice of the hearing -
< on the motion to revoke
Rule 11-42. Dismissal or Conversion to confirmation is to be i
Bankruptey Prior to or After Confirmation of Plan given by the court. |

1 (a) Voluntary Dismissal or Conversion

2 to Bankruptcy. The debtor may file an ap-

3 plication or motion to dismiss the case or to

4 convert it toc bankruptcy at any time prior ,

’ 5 to confirmation or, where the court has re- :
6 tained jurisdiction, sfter confirmation. - §
On I 7 »Bpen the filing of such application or mo-

8 tion, the court shall—

9 (1) if the petition was filed pursuant to
10 Rule 11-7, enter an order directing that the
11 bankruptey case proceed; or
12 (2) if the petition was filed pursuant to
13 Rule 11-6, enter an order adjudicating the
14 debtor a bankrupt if he so requests, or, if
15 he requests dismissal, enter an order after
16 hearing on notice dismissing the case or
17 adjudicating him a bankrupt whichever may
18 be in the best interest of the estate.

19 (b) Dismissal or Conversion to Bank-
20 ruptey for Want of Prosecution, Denial or
21 Revocation of Confirmation, Default, or
22 Termination of Plan. The court shall enter
23 an order, after hearing on such notice as
24 it may direct dismissing the case, or ad-
25 judicating the debtor a bankrupt if he has
26 not been previously so adjudged, or directing
27 that the bankruptey case proceed, which-
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ever may be in the best interest of the
estate—

(1) for want of prosecution; or

(2) for failure to comply with an order
made under Rule 11-20(d) for indemnifica-
tion; or

(3) if confirmation of a plan is denied;
or

(4) if confirmation is revoked for fraud
and a modified plan is not confirmed pursu-
ant to Rule 11-41; or

(5) where the court has retained juris-
diction after confirmation of a plan:

(A) H the debtor defaults in any of

42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62

the terms of the plan; or

(B) if a plan terminates by reason of
the happening of a condition specified
therein,

The court may recpen the case, if neces-
sary, for the purpose of entering an order
under this subdivision.

(¢c) Notice of Dismissal ‘o -Greditors.
Promptly after entry of an order of dismis-
sal under this rule, notice thereof shall be
given by-the-court-to-creditors-inthe-manner
provided in Rule 11-24,

(d) Effect of Dismissai. Unless the order
specifies to the contrary, dismissal of a case
under this rule on the ground of fraud is
with prejudice, and a dismissal on any
other ground is without prejudice. A certi-
fied copy of the order of dismissal under this
rule shall constitute conclusive evidence of
the revesting of the debtor’s title to his
property.

as
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63 (e) Consent to Adjudication. Notwith-
64 standing the foregoing, no adjudication
65 shall be entered under this rule against a
66 wage earner or farmer without his written
67 consent.

ADVISORY COMMITTEE'S NoTL

Subdivision fa) of this rule is derived in part from
§§ 377 and 386 of the Act. A debtor who has filed his
petition in a pending bankruptey case may at any time
before confirmation or, if the court has retained jurisdie-
tion, after confirmation, voluntarily cause the bankruptcy
case to proceed. The application may be ex parte, If the
debtor seeks dismissal of the case, a hearing is required
on notice to creditors, and the court may either ad-
judicate him a bankrupt if he had filed an original
Chapter XI petition, or dismiss the case whichever is in
the interest of the debtor and the creditors. The debtor
may also convert the Chapter XI case to bankruptey
voluntarily under this subdivision if the Chapter X1
petition was an original petition.

Under subdivision /b ), for all the causes listed wnether
occurring before or after confirmation (if the court ve-
tained jurisdiction) the court may dismiss the case,
adjudicate the debtor a bankrupt if he has not heen
previously adjudged, or direct the bankruptey case to
proceed whichever is in the interest of the debtor and
creditors. Thus the court may, if the petition was filed
in a pending bankruptecy case, adjudge the debtor a
bankrupt or permit adjudication to follow the normal
route if there had been an involuntary petition but no
adjudication prior to the filing of the Chapter X1 petition:
This rule was not intended to preclude the possibility of
confirmation of a revised plan in the same case after
confirmation of a plan earlier proposed has been denied.

The provision in subdivision (¢) for notice of dismissal
is for the purpose of notifying creditors that no dis-
charge has been granted and to correct their assumption
to the contrary so that they ecan take whatever steps to

Among the causes
listed is "want of
prosecution" which
includes failure to file
gschedules and statements,

t failure to propose a plan,

withdrawal or abandonment
of a plan, or failure to
make any depousit required
by the plan, all of which
are now specified in

§ 376 of the Act.
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protect their claims as may be appropriaie and necessary
before the statutes of lunitation have run.

Subdivision (d) is new. The first sentence gives dis-
cretion to the court to determine whether dismissal
should bar future relief under the Act, but when it makes
no specific reference one way or the other in the order,

unless the dismissal was for fraud, a dismissal is without
prejudice. ¢

[For discussion of this
point see Advisory
Committee's Note to
subdivision (c) of

Subdivision (e) is derived from § 379 of the Act.

Note should be taken that secured creditors should
receive the notices provided for in Rule 11-24, which
includes notices under this rule.

Rule 11-43. Confirmation as Discharge

(a) Statement of Discharge. The order
confirming a plan shall contain provisions
substantially similar to Official Form No.
11-F18 stating the effect of confirmation on
the further enforcement of claims against
the debtor.

(b) Registration in Other Districts. An
order confirming a plan that has become
final may be registered in any other district
by filing in the office of the clerk of the dis-

juy
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11  trict court of that district a certified copy
12 of the order and when so registered shall

have the same effect as an order of the court
of the district where registered and may be
enforced in like manner.

e
by -]

ADVISORY COMMITTERE’S NOTE

Subdivision (a) is derived from § 871 of the Act and
renders uniform the practice of providing expressly in
the order confirming the plan for the discharge of the
debtor. With this express statement, the order will then
contain the essential features of § 14f of the Act, and

Bankruptcy Rule 120.
The second sentence
prescribes the evidentiary
effect of a certified copy
of the order of dismissal.
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this part of the order can be mailed to creditors pursuant
to Rule 11-38 and § 14h of the Act,

Subdivision (b) is derived from § 14g of the Act and
provides the same registration procedure for a Chapter
XI debtor as for a bankrupt. Registration may facilitate
the enforcement of the order of discharge in a district
other than that in which it was entered. See 2 Moore,
Federal Practice  1.04 [2] (2d ed. 1967). Because of
the extraterritorial service of process authorized by
Bankruptey Rule 704, however, registration of the order
of discharge is not necessary under these rules to enable
a discharged debtor to obtain relief against a creditor
proceeding in any district in the United States in dis-
regard of the injunctive provision contained in the order.

Rule 11-44. Petition as Automatic Stay of Actions
Against Debtor and Lien Enforcement

(a) Stay of Actions and Lien Enforce-
ment. A petition filed under Rule 11-6 or
11-7 shall operate as a stay of the com-
mencement or the continuation of anyaget
against the debtor, or the enforcement of
any judgment against him, or of any act
or the commencement or continuation of any
court proceeding to enforce any lien against
his property, or of any court proceeding,
except a case pending under Chapter X of
the Act, for the purpose of the rehabilita-

estate.
(b) Duration of Stay. Except as it may
be ferminated, annulled, medified, or con-

court or other proceeding

deemed annulled under

ditioned by the bankruptcy court under sub-
division €&}, (d), (e), or (f) of this rule,
the stay shall continue until the case is

1
2
3
4
5
6
7
8
9
10
11
12 tion of the debtor or the liquidation of his
13
14
15
16
17
18
19 closed, dismissed, or converted to bank-

subdivision (c) of
this rule or may be
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ruptey or the property subject to the lien is,
with the approval of the court, abandoned or
transferred,

(¢) Annulment of Stay. At the expira-
tion of 30 days after the first date set for
the first meeting of creditors, a stay pro-
vided by this rule other than a stay against
lien enforcement shall be deemed annulled
as against any creditor whose claim has not
been listed in the schedules and who has not
filed his claim by that time. -

(d) Relief from Stay. Upon the filing of
a complaint seeking relief from a stay pro-
vided by this rule, the bankruptcy court
shall, subject to the provisions of subdivision
(e) of this rule, set the trial for the
earliest possible date, and it shall take
precedence over all matters except older
matters of the same character. The court
may, for cause shown, terminate, annul,
modify or condition such stay. A party seek-
ing continuation of a stay against lien en-
forcement shall show that he is entitled
thereto.

(e) Ex Parte Relief from Stay. Upon the
filing of a complaint seeking relief from a
stay against any act or proceeding to en-
force a lien or any proceeding commenced
for the purpose of rehabilitation of the
debtor or the liquidation of his estate, relief
may be granted without written or oral
notice to the adverse party if (1) it clearly
appears from specific facts shown by affi-
davit or by a verified complaint that im-
mediate and irreparable injury, loss, or
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damage will result to the plaintiff before
the adverse party or his attorney can be
heard in opposition, and (2) the plaintiff’s
attorney certifies Lo the court in writing the
efforts, if any, which have been made to
give the notice and the reasons supporting
his claim that notice shouid not be required.
The party obtaining relief under this sub-
division shall give written or oral notice
thereof as soon as possible to the trustee,
receiver, or debtor in possession and to the
debtor and, in any event, shall forthwith
mail to such person or persons a copy of the
order granting relief. On 2 days’ notice to
the party who obtained relief from a
stay provided by this rule without notice or
on such shorter notice to that party as the
court may prescribe, the adverse party may
appear and move its reinstatement, and in
that event the court shall proceed to hear
and determine such motion as expeditiously
as the ends of justice require.

(f) Availability of Other Relief. Nothing
in this rule precludes the issuance of, or
relief from, any stay, restraining order, or
injunction when otherwise authorized.

ADVISORY COMMITTEE'S NOTE

This rule supplements and reinforces the policy of
§§ 11a, 311 and 3814 of the Act. Section 11a provides in
terms for a mandatory stay of all actions founded on dis.
chargeable claims which are pending against the debtor
when the petition is filed, and § 814 authorizes the stay
of pending actions and of the commencement of actions
whether or not founded on dischargeable claims. Section
314 also authorizes the stay of any act or proceeding to
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enforce any lien on the property of the debtor. The term
“lien” is used in this rule to indicate a consensual security
interest in personal or real property, a lien obtained by
Judicial proceedings, a statutory lien, or any other
variety of charge against property securing an obliga-
tion. The authority conferred by § 814 with respect to
staying enforcement of liens is discretionary ; nonetheless
§ 311 gives the court exclusive juvisdiction of the debtor
and its property wherever located and thig jurisdictional
grant in2ludes granting stays ard injunctions. See 8
Collier { 3.02 (1963). The relief from a stay obtainable
under subdivision (¢} or (d) of the rule could ap-
propriately include permission to reclaim collateral.

Subdivision (a) provides that the petition sha!l op-
erate as a stay of any action, or the enforcement of any
Judgment, or any act or proceeding to enforce a iien on
property of the debtor or any proceeding commenced for
the liquidation or rehabilitation of the debtor. This con-
forms Chapter XTI cases with Chapter X cases by includ-
ing those matters within §§ 113, 116, and 148, such as a
pending bankrupicy proceeding, mortgage foreclosure,
equity receivership, and the like. Thus, the procedure
would be the same, representing a change from § 325
of the Act. ¢

e reference to a stay

f other proceedings against
the debtor is to signify
the inclusion of a pending
arbitration proceeding

As provided in subdivision (b), the stay provided by
this rule continues generally during the pendency of
the case unless the case ig converted to bankruptey In
the latter event the stay provisions of Bankruptey Rules
401 and 601 would hecome applicable.

A creditor who is subject o the stay of this rule may
obtain relief therefrom in appropriate cases by filing a
complaint in the court pursuant to subdivision (d). The
adversary proceeding thereby commenced is governed by
Part VII of the Bankruptey Rules subject to the require-
ment of subdivision (d) that the trial date be set for the
earliest possible time and given precedence over all other
matters not of the same character.

Note should be taken of Rule 11-24 which includes

secured creditors as those to whom notice of the first
meeting of creditors is transmitted. That notice informs

within the scope of the
agtomatic stay.
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all creditors of the stay against lien enforcement pro-
vided for in this rule.

D U CO DD

Rule 11-145. Duties of Debtor

Bankruptey Rule 402 applies in Chapter
XT cases and, in addition to the duties speci-
fied therein, the debtor shall attend at the
hearing on confirmation of a plan and, if
called as a witness, testify with respect to
issues raised.

ADVISORY COMMITTEE'S NOTE

In addition to the duties imposed on a debtor by Bank-

on

ruptcy Rule 402, this rule requires the debtor to attend

the hearing, on-ebjestions-te confirmation of a plan and,
It called as a witness, to testify at such hearing. —

f%or example he may be
requested to testify with
respect to the matters
which were required by

Rule 11-46. Apprehension and Removal of Debtox

O 00 =3O U WD

DD et

to Compel Attendance for Examination

Bankruptey Rule 206 applies in Chapter
XT cases to a debtor and, if the debtor is a
partnership, to the general partners and any
other person in control of the partnership
and, if the debtor is a corporation, to any or
all of its officers, members of its board of
directors or trustees or of a similar con-
trolling body, a controlling stockholder or
member, or any other person in control.

Rule 11-47. Exemptions

Bankruptey Rule 403 (a) applies in Chap-
ter XI cases.

ADVISORY COMMITTEE'S NOTE

In Chapter XI cases, th

affidavit pursuant to
General Order 41, See
also Rule 11-38 and
Accompanying Note.
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Hvelvanimportant-and an elaborate procedure for claim-
ing and contesting exemptions is not necessary. Exempt
property is not usually set apart to the debtor as it is
to the bankrupt in a bankruptey case. Accordingly, only
subdivition (a) of Bankruptey Rule 403 is made ap
plicable in Chapter XI cases. Since no time limitations
are imposed in this rule or in the bankruptey rule, the
debtor is not estopped from claiming exemptions under
Bankruptey Rule 403 if the Chapter X1 case is later
converted to bankruptcy, nor are creditors or the trustee
prevented from obj cting to the claim if therc had been
no litigation of the issue in the Chapter XI case,

Rule 11-18. Determination of Dischargeability of
a Debt; Judgment on Nondischargeable Debt; Jury

Trial
1 Bankruptey Rule 409 applies in Chapter
2 XI cases except that the court may but need
3 not make an order fixing a time for filing a
4 complaint under § 17¢(2) of the Act. If such
5 an order is made, at least 30 days’ notice of
6 the time so fixed shall be given to all credi-
7 tors in the manner provided in Rule 11-24.
8 The court may for cause, wpon its own
9 Initiative or upon application of any party
10 in interest, extend the time so fixed under
11 this rule. If such an order is not made, a
12 complaint to determine the dischargeability
13 of a debt under c¢lause (2), (4), or (8) of
14§ 17a of the Act may be filed at any time.

ADVISORY COMMITTEE'S NOTE

Due to the nature of a Chapter XTI case, it is not alwaysg
feasible to require the filing of complaints to determine
the dischargeability of debts under § 17¢(2) of the Act
within 30 and 90 days after the first date set for the first




62 CHAPTER X1 RULES & OFFICIAL FORMS

meeting of creditors., Normally it would be more desir-
able to wait until a plan is confirmed or at least until it
appears that confirmation is likely, Iz any event, there is
no need to require the court to fix an early time for the
filing of the complaint. Such time may be fixed by the
court as it deems in the best interest of the administra-
tion of the estate. Where the court does fix a time, the
period for giving notice of that time is the same a8 in
Bankruptcy Rule 409. -

If the Chapter XI petition is filed in a pending bank-
ruptcy case, and the time for filing coraplaints had been
fixed in the bankruptcy case, the automatic stay of ad-
ministration of the bankruptcy case pursuant to Rule
11-7 would render the date ineffective and a new one
could be fixed by the court in the Chapter XI case.

Rule 11-19. Duty of Trustee, Receiver, or Debtor
in Possession to Give Notice of Chapter XI Case

1 Bankruptcy Rule 602 applies in Chapter
2  XI cases.

Rule 11-50. Burden of Proof as io Validity of
Post-Petition Transfer

1 Bankruptey Rule 603 applies in Chapter
2 XI cases.

Rule 11-51. Accounting by Prior Custodian of
Property of the Estate

1 Bankruptcy Rule 604 applies in Chapter
2 XT cases.

Rule 11-52. Money of ihe Estate; Deposit and
Dishursement

1 Bankruptey Rule 605 (b) and (¢) apply
2 in Chapter XI cases.

Pursuant to Rankruptcy

Rule 409 and § 17c(l) of
the Act, the debtor can
file a complaint to
determine the discharge-
ability of a debt at any
time even if the court does
not fix a date. If no

time is fixed by the court,
a complaint by debtor or
creditor can be filed even
after confirmation and if
necessary, pursuant to

§ 17c(4), a state court
action commenced after
confirmation can be stayed.
This stay would be applica-
ble if the debtor files

his complaint in the
bankruptcy court.
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ADLVISORY ('OMMITTEE'S NOTE

Nelsedvoision () of Bankruptey Rule 605 s inapplica-
Ble in Chapter XI cases becanse it concerns collecting
the property of the e<tate and converting it to money ;
these parts of a trustee’s functions are applicable only
where the estate is being hquidated.

Rule 11-33. Rejection of Executery Contracts

1 When a motion is made for the rejection
2 of an exceutory contract, including an un-
5 expired lease, other than as part of the plan,
4 the court shall set a hearing on notice to the
5 purties to the contract and to such other
6 persons as the court may direct.

ADVIZORY COMMITTER'S NOTE

This rale is derived from § SI12(1) of the Act. As
provicded in ¢ 357(2) of *he Act, *he plan may also in-
clude provisions for the rejection of executory contracts
ot the debtor, and § 353 provides that if an executory
contract is rejected by the pian or pursuant to permission
given by the court any person irjured by such rejection
shall be deemed a credi'or.

Chapters X, XII, ana XI1] of the Act contain sub-
stantially identical provisious for rejection of executory
contracts with permi=sion 0f the conrt ($§ 116(1).
413(1), and 613(1)) or by provisions i1 the plan (8§
216(4), 461(4), and 646(6)) and fer the ¢laims of those
injured by the rejection (83 202, 458 and 642). In view
of these provisions in Chapter X it hag long been recog-
nized that so much cf § 70b of the Act as fixes a time
for the trustee to assume or reject executory contracts
within 60 davs after adjudication or within 30 dayvs
after hig qunlification, whichever is later, and provides
that any contract not assumed or rejected within that
time shall be decmed to be reiccted, is inapplicable i,
Chapter X proceedings, Tezxc. ~mporting Co. v. Bonro
Populay de Pucrtao Rico, 360 . 2d 582 (5th Cir. 19686) ;




rd

64 CHAPTER XI RULES & OFPFICIAL FORMS

Title Insurance & Guaranty Co. v. Hart, 160 F. 23 95!
(3th Cir.) cert. denied 332 U.S. 761 (1947) : In re M & &
Amwusement Enterprises Ine., 122 F. Supp. 364 (D. Del.
19564); L re Childs Cu., 64 F. Supp. 282 (S.D.N.Y.
1944). As was said in Teras Importing Co. v. Baren
Popular de Puerto Rico, supra, at p. 584, these provisions
in Chapter X “clearly indicate Congress intended that
before an executory centract sheuld be rejected, a judicial
hearing and inquiry, at which interested parties might
be heard, should be held, and that an executory contract
could be rejected only with permission of the court. . . .”
See also B.J.M. Realty Corp. v. Ruggieri, 826 F. 2d 281
(2d Cir. 1963) and B.J.M. Realty Corp. v. Ruggieri, 338
F. 2d 653 (2d Cir. 1964), holding that a lessor waived
his option to terminate a lease by accepting rental pay-
ments for four months following the filing of a Chapter
X1 petiticn by the lessee, so that the lease could there-
after be affirmed, and Floro Realty & Investment Co. v.
Steem Electric Corp., 128 F. 2d 338 (8th Cir. 1942),
holding that where the lessor exercises his option to
cancel a lease four months after the lessee files a Chapter
X petition all liability for future rent is terminated.

It has also been recognized that, under the pertinent
provisions of Chapters X and XI, the other party to an
executory contract has no provable claim until his con-
tract is rejected so that, if chere has beern no rejection
with permission of the court prior to confirmation of a
plan, “he may insist that hia vcontract be either rejected
or agsumed under the plan and may apply to the . . .
court to protect his interest at the confirmation hearing
or before.” In re Greenvomt Metallic Bed Corp. v. Wise
Shoe Stores, Inc., 111 F. 2d 287, 290 (24 Cir.), cert.
denied 311 TJ.S. 654 (1940). See alse Philade'phia Co. v.
Dipple, 312 U.S. 168, 174 (1941).

Rule 11-51. Appraisal and Sale of Property;
Compensation and Eligibility of Appraieers and
Auctioneers

1 (a) Appraiser: Appcintment and Duties.




that
of

CHAPTER XI RULES & OFFICIAL FORMS 65

The court may appoint one or more compe-
tent and disinterested appraisers who shall
prepare and file with the court an appraisal
of the property of the debtor. The court may
preseribe how such appraisal shall be made.
(b) Sale of Property. The court may,
on such notice as it may direct and for
cause shown, authorize the trustee, receiver,
10 or debtor in possession to lease or sell any
11 real or personal property of the debtor, on
12 such terms and conditions as the court may
3 approve. -
14 (c) Compensation and Eligibility of Auc-
15 tioneers and Appraisers. Bankruptey Rule
16 606(c) applies in Chapter XI cases to any
17 appraiser or auctioneer appointed by the
18 court.

O 00 -JC Uk WD

ADVISORY COMMITTEE'S NOTE

This rule is derived from §§ 333 and 313 (2) of the
Act, and incorporates Bankruptey Rule 606 (c) whenever
the court appoints an appraiser or auctioneer.

Because the norm 4n,Chapter XI cases is different

from bankruptcy cases, the thrust of the Chapter XI
rule is not to require an appraisal but merely to permit
one on application. In bankruptcy, there would be an
appraisal unless the court determines it to be unneces-
sary. See Bankruptcy Rule 606(a).

Subdivision (b) also recognizes a difference between
the two types of cases. In bankruptcy the property will
be sold; in a Chapter XI case a sale, other than in the
ordinary course of* business, would be exceptional, This
subdivision follows § 313(2) of the Act permitting flexi-
bility in the method and form of the sale but the court
could, in prescribing such matters, refer to Bankruptey
Rule 606 (b).

An application for the appointment of an appraiser

) Lobjective of
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may be made by any party in interest or the appointment
may be made by the court on its own initiative.

Rule 11-55. Abandonment of Property

After hearing on such notice as the court
may direct and on approval by the court the
trustee, receiver, or debtor in possession
may abandon any property.

e QO DD =

Rule 11-56. Redemption of Property From Lien or

Sale

1 Bankruptey Rule 609 applies in Chapter
2 XI cases.

Rale 11-57. Prosecution and Defense of
Proceedings by Trustee, Receiver, or Debtor in
Possession

1 Bankruptcy Rule 610 applies in Chapter
2 XI cases.

Rule 11-58. Preservation of Voidable Transfer

1 Bankruptcy Rule 611 applies in Chapter
2  XI cases.

Rule 11-59. Proceeding to Avoid Indemnifying
Lien or Transfer to Surety

1 Bankruptey Rule 612 applies in Chapter
2 XI cases.

Rule 11-60. Courts of Bankruptey; Officers and
Personnel; Their Duties

1 Part V of the Bankruptcy Rules applies
2 in Chapter XI cases.

e g e
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ADVISORY COMMITTEE’S NOTE

While confirmation of a plan has the effect of dis-
charging the debtor from his liabilities under § 371 of
the Act, a provision in the rules for an index of con-
firmation orders is not necessary, nor is it necessary to
provide for the issuance of certificates of discharge,
Accordingly, the provisions in Rule 507 (c) with respect
to an index and certificate of discharge are inapplicable
to Chapter XI cases.

1
2
3
4
5
6
7
8
9
10

11
12
13
14
15
16
17
18
19
20
21
22
23
24

Rule 11-61. Adversary Proceedings

(a) Adversary Proceedings. Part VII of
the Bankruptey Rules governs any proceed-
ing instituted by a party before a bank-
ruptcy judge in a Chapter XI case to (1)
récover money or property other than a
proceeding under Rule 11-32 or Rule 11-51,
(2) determine the validity, priority, or ex-
tent of a lien or other interest in property,
(3) sell property free of a lien or other
interest for which the holder can be com-
pelled to take a money satisfaction, (4) ob-
tain an injunction, (5) obtain relief from a
stay as provided in Rule 11-44, (6) object
to confirmation of a plan on the ground that
the debtor has committed any aci or failed
to perform any duty which would be a bar
to the discharge of a bankrupt, {X)-—seveke
the-eonfirmation-ofa plan, or (&) determine

the dischargeability of a debt. Such a pro-
ceeding shall be known as an adversary
proceeding.,

(b) Reference in Bankruptey Rules. As
applied in Chapter XI cases, the reference
in Rule 741 to “a complaint objecting to the




68

25
26
27
28
29
30
31
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bankrupt’s discharge” shali be read to in-
clude also a reference to “a complaint ob-
jecting to the confirmation of a plan on the
ground that the debtor has committed any
act or failed to perform any duty which
would be a bar to the discharge of a bank-
rupt.”

ADVISORY COMMITTEE’'S NoTE

Part VII of the Bankruptey Rules (Rules 701 to 782
inclusive) are incorporated to govern the procedural
aspects of most of the litigation within the jurisdiction
of the court in Chapter XI cases. Subdivision (a) of
this rule substitutes an expanded definition of adversary
proceedings in Chapter XI cases for that contained in
Bankruptey Rule 701. Rule 11-9 indicates other sub-
stitutions and translations of terms necessary for this
purpose.

it
SO W0 ~TJ SO O DD
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Rule 11-62. Appeal to Distriet Court

Part VIII of the Bankruptcy Rulee ap.
plies in Chapter XI cases, except that Rule
tows

(S——

L B (1) Rule 802(c)

“(c) Extension of Time for Appeal The
referee may extend the time for filing the
notice of appeal by any party for a period
not to exceed 20 days from the expiration
of the time otherwise prescribed by this
rule. A request to extend the time for filing
a notice of appeal must be made before such
time has expired, except that a request made
after the expiration of such time may be
granted upon a showing of excusable neglect
if the judgment or order does not authorize
the sale of any property, or is not a judgment

1 thereof shall read
as follows:

-

or the Issuance oF any

certificate of
indebtedness

NI RPN,
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16 or order under Rule 11-38 confirming a
17 plan, or is not a judgment or order under

I8 Rule 11-12 dismissing a Chapter XI case, or
19 converting a Chapter XI case to bank-
20 ruptey.”

The Eol]ow1ng shall be
ddcd to Rule 805 thereof:
"Unless an order
approvying a salc of property
or issuance of a ccrtificate
'of indcbtedness 1s stayed
rcnding appeal, the sale to
;8 good faith purchaser or

2
i

Anwwm\(OMMWﬂFqIWﬂE

Under Bankruptey Rule R02(c) the time to appeal an
order authorizing a sale of any property may not be ex-

ended unless a request therefor is filed within the reg-
wlar appeal time. The same policy ok establishing finality

auth011zlnq

Tthe issuance of a certifi-
‘cate to a gqcod faith holder
shall not be affected by
ithe reversal or modifica-

tion of such order on appeal

H
I

£

the 1ssuancaef rererees’ orders applies to ordersfwnﬁrmmg a plan,

R — -

of corti- or dismissing or converting a ( hapter X1 case in order
fizales of for subsequent events to occur without fear of disruption.
inchccdness,[ 4

]

Rule 11-63. General Provisions

lor holder knows of the
'pendency of the appeal.”

— R - - © oo e

(L) The definitions of

1 Part IX of the Bankruptey Rules applies
) 2 in Chapter XI cases, except that:
2 _ 3 (1) The 1eferences to various rules in
- 1 Rule 906 (h) shall also include a reference
- 5 to Chapter XI Rule 11-33(b) ) (2).

6 (%) The references to various rules in
Rule 906 (¢) shall also include references to
8 Chapter XI Rules 11-24(a), 11-25(a) (1),
9 and 11-33(b) (2).
4 10 (3 The exception in Rule 910{(¢) for
- 11 “the execution and filing of a proof of claim”
12 shall be read to include also “the execution
13 and filing of an acceptance of a plan” and
14 the reference to Official Forms in that rule
15 shall include a reference to Official Form
16 No. 11-F1s.
5 17 (4) The reference in Rule 913(b) to “a
' 18 dischargeable debt” shall be read as “a debt
19 which is or will be provided for by the plan.”

" words and phrases 1in
§§ 30€ and 307 of the
Act govern their use 1n
the Chapter XI Rules
to the extent they are
not inconsistent therewith.

S R - —_—————

‘Paragraph {2) of this rule is in accord with casc

law effectuating a sale pending appeal to a good
faith purchaser in the absence of the appellant
obtaining a stay of the order approving the sale,
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21
22
23

Rule-049¢a) shall be xead as a reference to '
Chapter XI Rule 11-24 (a).

(§) The reference,fo Rule 102 imRule

21
25
26

822{h) shall be read as a reference to Chap- e

ter XI Rule 11-5
(%) THE reference in Rule 924 to the

[
&~

28
29
30
31

>y
')2

time allowed by § 15 of the Act for the filing
of a complaint to revoke a discharge shall
be read to include also a reference to the

F

time allowed by $ 386 of the Act for the &——————n 1

ﬁ-l-x-ng—at-a,-egmplam to revoke the confirma-

tion of a plan.

ADVISORY COMMITTEE'S NOTE

With the changes, substitutions. and translations indi.
cated in this rule and by Rule 11-2, Part IX of the Bank-
ruptey Rules (Rules 901-928 inclusive) applies in Chap-
ter X1 cases.

(&) The reference, to Rule 203 (a) 2iall ;vn Rule 919 (a)

in Rule 922 (hj

maklng of a motion

ey o ) s




OFFICIAL CHAPTER XI FORMS

[Note: These offleial forms shall be observed and wsed,
with sueh allerations as may be appropriate to swit the
cireumstanees, Sco Bankruptey Rule 904.]

FORM 11-F1
ORIGINAL PETITION UNDER CHAPTER XI

1 United States District Court

2 for the Distriectof .= .= =
3 In re )

)

4 )

5 Debtor [include here )

6 all names used by ) Bankruptey No.

7 debtor within last 6 )

8 years] )

9  ORIGINAL PETITION UNDER CHAPTER XI
10 1. Petitioner’s post-office address is

11 . Ll

12 2. Petitioner has resided |or has had his

13 domicile or has had his principal place of

14 business or if a partnership, or corporation,

15 has had its principal assets] within this dis-

16 trict for the preceding 6 months [or for a

17 longer portion of the preceding 6 months

18 than in any other distriet].

19 3. No bankruptey case,initiated on a peti- other case under

20 tion by or against petitioner is now pending. the Bankruptcy Act
21 4. Petitioner is qualified to file this peti- S
22 tion and is entitled to the benefits of Chapter -

71

Ty e o A e )
s
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28 XTI of the Bankruptey Act.

24 5. Petitioner ix insolvent [or unable to ]

256 pay his debts as they mature]. '

26 6. A copy of petitioner’s proposed plan,

27  «lated- - — - is attached |or

28  petitioner intends to file a plan pursuant to

20 Chapter XI of the Act]. 4_ T

30 revefore pefitioner prays Tor reliel | 7.1LE petitioner 1S a

31 in accordance with Chapter XI of the | corporation] Exhibit

32 Act. f "A" is attached_to an@ .

19 Signed: ’ | made part of this petition. :

34 Attorney for Petitioner. e P

35 Address: ,

36 -

37 [Petitioner signs if not represented

3 by attorney. |

39 , -
- e

;1;) State of Petitioner. | 1 Double space

42 County of ss. Tl add: ; .

43 1, , the peti- ] y T

44 tioner named in the foregoing petition, do 1 —— -

45 hereby swear that the statements con-

46 tained therein are true according to the

47 best of my knowledge, information, and

48  belief.

49 o ] o

50 Petitioner.

51 Subseribed and sworn to before me on

52 -

53 ,

54 S

55 [Official chamcter,L r

56 [Unless the petition is accompanied by a —

57 list of all the debtor’s creditors and their
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08 addresses, the petition must be accompanied
59 by a sehedule of his property, a statement of
60 hes affairs, and a statement of executory
61 contracts, pursuant to Rule 11-11. These
62 statements shall be submitted on eoficidl
63  forms and verified under oath. ]

. A_J Sceo attachmen‘p

ADVISORY COMMITTEE'S NOTE

This form is a revision of former Official Form No.
43. Numerous changes have been made in the interest
of eliminating unnecessary words and reducing the num-
ber of formal entries to be made by the petitioner.

Rule 11-9 requires the caption in which the name of
the debtor ix given to include all the names used by him
within 6 years before the filing of the petition.

The recitals in paragraph 2 of the form, which estab-
lish the venue for the case, include the possibilities that
are appropriate for most petitioners. Other factual basexs
for choice of venue under Rule 11-13(2) may be shown
by minor adaptations of the form.

Attachment of a proposed plan to the petition is op-
tional. See Rule 11-36.

Reference to the schedules and statements which are
not part of the petition, are stricken from the body of
the form, but a note at the foot of the form calls the
petitioner’s attention to the necessity of filing these
papers as provided in Rule 11-11.

Blanks for the signature and address of the petitioner’s
attorney are added in conformity with Bankruptey Rule
911(a) made applicable by Rule 11-63. Only the original
need be signed and verified, but the copies should be
conformed to the original. See Bankruptey Rule 911(c).
Verification of a petition on behalf of a corporation by
an officer or agent, or of a petition on behalf of a partner-
ship by a member or agent, shall conform to Official
Form No. 4 or 5 of the Bankruptey Forms, whichever is
appropriate.

< . —_— - . _ _ -

Exhibit "A" to be
attached to the petition
of a corporate debtor is
for the purpose of
supplying the Securitie-
and Exchange Commission
with the information it
requires at the beginning
stages of a Chapter XI case,
See Rule 1i-6 for require-
ment that a copy of a
corporate petition be
mailed to the SEC.

il
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10
11

12

13

14

15

l6

17

18

19

20
21

22
23

Attachment for Page 73

EXHIBIT "A"

[If petitioner is a corporation, this Exhibit A shall be

completed and attached to the petition pursuant to

paragraph 7 thereof.]

[Caption, other than designation, as in Form No, 11-Fl,]

FOR COURT USE ONLY

Date Petition Filed

Case Number

Bankruptcy Judge
1. Petitioner s employer's identification number is . . . .
2. If any of petitioner's securities are registered under
section 12 of the Securities and Exchange Act of 1934, SEC
file number isS . . . . . . v 4 h v e e e e e e e e e e e e
3. The following financial data is the latest available
information and refers to petitioners condition on . . . . . .
a. Total assets: $ Poe e e e e e e e e e e e e e e e e

b. Liabilities:

Approximate
number of holders

Secured debt, excluding
that listed below S .. . ... e e e
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24
26
27
28
29
30

31
32

34

35

36

37

38

39

40

41

43

44

45

47

Debt securities hreld by

mcre than 100 holders: S e e e e . e e e e .
Secured L e e e ..
Unsecured S5 ¢ v ... e e e e .

Other liabilities,
excluding contingent or
unliquidated claims 5.0 0. e e

Number of shaes of

common stock e e e e e e e
Comments, if any: . . . . . . . . .« v v v oW,
4. Brief description of petitvioner's business: . . . . . . .

s . . . - ° - . . . - . . . . . . - - . . . . . - . . . . . . - .

5. The name of any person who directly or indirectly owns,
controls, or holds, with power to vote, 5% our more of the
voting securities of petitioner is . . . . . . . . . . s e e
6. The names of all corporaticns 25% or more of the
outstanding voting securities of which are directly or indirectly

owned, controlled, or held, with bower to vote, by petitioner are
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FORM NOD 11 k2

CHAPTER NP0 D TITION IN PENDING
Bty CASE

Vocant oo B - a0 e 08N

:,‘) / . 4L‘1

Y st ND Ty N N PENDING

4 Pt 1oy CASE

5 Lo Petittors v < potao e address is

6 . . B —

T 2. Petitioner 1~ the i,;zr.l\'ru;;t,bin Bank- J' or debtor
8 ruptey Case Ne. , pending In e -
8 this court.

14 3. Petitioner is qualified to file this peti-
i1 tion and is entitled to the benefits of Chapter
12 XI of the Bankruptey Act.

13 4. Yetiticner is insolvent [or unable to
1t pay his debts as they maturej.

15 5. A copy of petitioner’s proposed plan,

16 dated—— . . 1s attached T“‘ T T e
T |or petitioner intends to file a plan pursuant | 6. [—lf‘petltlof‘eilf 2
18 to Chapter XTI of the Aect.| | Serporation] Exhibit "A

L. e ls a a :d made
19 "Wherefore, petitioner prays for relicf in ts attached to an N
rart of this petition.

20 accordance with Chapter XI of the Act, l
21 Signed : , ST
2 Attorney for Petitioner,

23 Address: ,

24

25 [Petitioner signs if not represented

26 by attorney.] ’

27
28 Petitioner, o

29  State of - -/ T

Double space
30 ounty of ' : . :
C ty of 86, ada: )

i ) ss.

)
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31 L, -~ - ..., the petitioner
32 named in the foregoing petition, do hereby
33 swear that the statements contained there-
34 in are true according to the best of my
35  knowledge, information, and belief,

36

- = )

37 Petitioner.

38 Subsecribed and sworn to before me on
39

40 . o e R ,
41 o e

42 [Ofﬁczal chamcter]

43 [ Unless the schedules and statements have

44 already been filed in the bankruptcy case
45 they must be filed with this petition or
46 within 15 days thereafter as provided in
47 Rule 11-11. These statements shall be on
48 official forms and cerified under oath.]

EXHIBIT "A"
[Exhibit "A" as

w

ADVISORY COMMITTEE'S Norg

This form is new. Save as indicated below it conforms

to Official Form No. 11-F1 and the Note to that form
should be consulted.

This petition contains no allegations as to venue, which
will already have been made 1n the petition initiating
the pending bankruptcy case. If venue is improper, Bank-
ruptcy Rule 116(bj or Chapter XI Rule 11-13(b) (2)
will apply.

Paragraph 2 of this form -—equires identification of
the pending bankruptecy case

The note at the foot of the form calls the petitioner’s

attention to the necessity of filiig the statements and the

schedules if they were not filed in the bankruptey case,
as provided in Rule 11-11.

Attachment of a proposed plan to the petition is op-
tional.

<

in Form No. 11-Fl.]

AN

Exhibit "A" may be
found as an attachment to
Form No. 11-Fl1l and is
intended to supply the
Securities and Exchange
Commission with necessary
information about a
corporate debtor. See
Rules 11-7 and 1ll-6 for
requirement that a copy
of a corporate petition
be mailed to the SEC.
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FORM NO. 11-F3
VERIFICATION ON BEHALF OF A CORPORATION

I [Form No. 4 of the Bankrupt.:y Forms
2 ts applicable and should be used. |

ADVISORY COMMITTEE'S NOTE

Rule 11-12 requires all petitions to be verified. Bank-
ruptey Form No. 4 is to be used for the verification on
behalf of a corporation. It may be adapted for use in
connection with other papers required by these rules to
be verified. See Note to Bankruptcy Rule 911.

FORM NO. 11-F4
VERIFICATION ON BEHALF OF A PARTNERSHIP
1 [Form No. 5 of the Bankruptey Forms
2 ts applicable and should he used. |

ADVISORY COMMITTEE'S NOTE

Rule 11-12 requires all petitions tc be verified. This
form is to be used for the verification on behalf of a
partnership. It may be adapted for use in connection
with other papers required by these rules to be verified.
See the Note to Bankruptcy Rule 911.

FORM NO. 11-F5
SCHEDULES

[Form No. 6 of the Bankruptcy Forms is
applicable and should be used. The word
“bunkrupt” wherever used in Form No.
6 should be changed to “debtor.}

ADVISORY (OMMITTEE'S NoTE

00 BN

This form is a revision of the Official Forms for sched.
ules A and B accompanying Official Form No 1. [ js
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intended for use by the debtor who is required to prepare
a schedule of property and list of creditors to accompany
a petition filed under the Act. See Rule 11-11,

The number of schedules for property has been re-
duced from 6 to 4 and the number of schedules of debts
from 5 to 3 in the interest of simplification. No sig-
nificant change in the information required tn be dis-
clogsed is intended by this reduction. Numerous changes
of format have been made to permit easier adaptability
for individual cases, and columnar headings and cate-
gories of claims and property have been revised to make
them more comprehensive and clear.

Ledger or voucher references and identification of
places where debts were contracted or incurred are no
longer required to be entered on the schedules of his debts.
To eliminate an overlap of Schedule A-2 with Schedule
B-1, which has required inciusion of information as to
encumbrances on real property of the estate, the headings
in the latter schedule have been revised to make clear
that all statements regarding secured claims are to be
entered in Schedule A-2. Liabilities on noteg and bills
heretofore supposed to be entered on Schedules A—4 and
A-5 are to be included in Schedule A-3 or, if the creditor
is entitled to priority or is secured, on Schedule A-1 or
A-2, as the case may be. Elimination of Schedules A-4
and A-5 will effect little or no change in practice,

Schedule B-8, on which choses in action belonging to
the estate have heretofore been scheduled, has been
merged into Schedule B-2 for personal property, thereby
eliminating a needless classification. The space provided
in Schedule B-4 for “Property in reversion, remainder,
or expectancy, including property held in trust for the
debtor or subject to any power or right to dispose of or
to charge” has been eliminated, and such vroperty should
be included as real property on Schedule B-1 or as per-
sonal property on Schedule B-2. Infcrmation as to fees
paid counsel in contemplation of the filing of a petition
heretofore also required to be included in Schedule B4,
i3 to be obtained by questions incluced in the Statement
of Affairs,
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The official forms for the schedules have heretofore
required a signature n each of the 11 schedules (A-7 to
A-5 and B-1 to B-6) and an oath to accompany the
Schedule of Debts as well as another to accompany the
Schedule of Property. Schadules are required to be ex-
ecuted and filed in the same number as the petition they
accompany, Rule 11-11(a). A single cath for all the
schedules requiring no more than one signature by the
debtor for the original has been substituted for the mul-
tiple subseription requirements heretofore imposed. The
oath requires a specification of a number of sheetg in-
cluded in the schedules and an acknowledgment that the
affiant has read them. The copies should be conformed to
the original as provided in Bankruptcy Rule 911(c).
Separate forms of oath are provided for individuals,
corporations, and nartnerships.

FORM NO. 11-F6

STATEMENT OF AFFAIRS FOR DEBTOR NOT
ENGAGED iN BUSINESS

1 [Form No. 7 of the Bankruptcy Forms is
2 applicable and should be used. The word
3 “bankrupt” wherever used in Form No.
4 7 should be changed to “debtor” )

ADVISORY COMMITTEE's NoTE

This Statement of Aflairg is a revision of Official Form
No. 2. Most of the changes are intended to ni: ke the
requests for informaticn more specific and certain in
their references. Thus, the debtor is required {o give his
social gecurity number to facilitate his identification, par-
ticularly by the Internal Revenue Service and other
agencies which maintain records by reference to this
number. Information as to other names used in the last
6 years serves a similar purpose.

Inquiry as to most transactions and developments
aftecting the financial condition of the debtor is liwnited
to the year preceding the filing of the petition, and the
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time span covered by the question regarding general
assignments and other modes of general] settlement with
creditors (formerly #7c¢, renumbered as #8b) has been
reduced from 2 years to one year. The scope of examina-
tion at the first meeting or at any other meeting is in
no way restricted, of course, by the scope of the inquiries
in the Statement of Affairs.

New questions have been added concerning tax refunds
(#3), property in the hands of trustees, bailees, and
other third persons (#9), repossessions and returns of
property by the debtor (#13), losses covered by insur-
ance (#14), and payments or transfers to attorneys
(#15). The questions asked in this last paragraph
seek information relevant to the examination authorized
to be conducted by the court pursuant to Rule 11-32.
The reference to sums paid to counsel heretofore included
in Schedule B4 is deleted by this series of proposals.

The question regarding transfers (formerly #10a, now
#12a & b) has literally required the debtor to disclose
every payment as well as exchange of property during
the preceding year. The question has been revised to
develop information only as to (1) gifts that exceed the
bounds of ordinary and usual presents to family mem-
bers and charitable contributions, and (2) transfers of
realty or tangible personalty. The range of inquiry covers
the year before the filing of the petition as before, but
no accounting is required by the question as to payments
of cash and by check except when out-of-the-ordinary
gifts are elected in this way.

Inquiry is made as te relevant writings in numerous
instances. Schedule B-6 on which ail books, papers, and
writings, have heretofore been listed has been deleted,

The debtor is required to sign only the oath to the
statement, but he must verify that he has read the state-
ment as well as that it is true to the beet of his knowl-
edge, information, and belief, Only the original need be
verified, but the copies must be conformed to the original.
See Bankruptey Rule 911(c). When the schedules and
statement of affairs are filed simultaneously, as they

[,
VR

[T
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ordinarily will be (see Rule 11-11), the oaths may be
combined, as provided in Bankruptey Rule 909,

FORM NO. 11-F7

STATEMENT OF AFFAIRS FOR DEBTOR ENGAGED
IN BUSINESS

1 [Form No. 8 of the Bankruptey Forms is
2 applicable and should be used. The word
3 “bankrupt” wherever used in Form No.
4 8 should be changed to “debtor”.)

ADVISORY COMMITTEE'S NOTE

This is a revision of Official Form No. 8. Most of the
changes made in the form are identical or similar to
those made in Official Form No. 2 and explained in the
note accompanying the Statement of Affairs for a Debtor
Not Engaged in Business.

The inquiry regarding tax returns here (#6a) ex-
tends back 3 years befoie the .ling of the petition be-
cause of the possible relevan.- «f the returns for all 8
years in determining the tax liahility of a business debtor
for the year in which the petitior is tiled.

The inclusion of the questions reg..rding suits, ex-
ecutions, and attachmen's (#12) cures a casus omissus
in Official Form No. 3.

The question regarding loans repaid (#13) has been
extended to cover pavments on instailment credit 3ales
of goods and services. The purpose of this question is to
develop information regarding possible preferences, and
the Statement of Affairs in incomplete in this respect if
it refers only to repayments of loans.

Information regarding business leases (#17) will
be helpful in determining whether rental arrangements
should be terminated or extended and whether the land-
lord may have a basis for asserting a lien or priority or
may be liable for the return of a deposit to the estate.

The question regarding withdrawals (formerly #14,
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renumbered #19) has been elaborated to get in-
formation from individual proprietors comparable to
that heretofore sought from partnerships and corporate
debtors. This information will supplement that obtained
pursuant to the question regarding nonbusiness income
(#5), payment of loan (#13), and other kinds of
transfers in providing a picture of the disposition of
assets during the year preceding the filing of the petition.

The question regarding the membership and manage-
ment of a partnership or corporation (formerly #15,
now #21) has been elaborated to develop information
regarding significant changes during the year prior to
the filing of the petition. Such information is likelv to
be of considerable assistance in discovering the reasons
for the stringent financial condition of the debtor and in
determining the disposition of its assets during the year
preceeding the filing of the petition,

The debtor is required to sign only the oath to the
statement, but he must verify that he has read the state-
ment as well as that it is true to the best of his knowledge,
information, and belief. When the schedules and state-
ment of affairs are filed simultanecusly, as they ordi-
narily will be (see Rule 11-11), the oaths may be com-
bined, as provided in Bankruptcy Rule 909. Only the
original need be signed and verified, but the copies must
be conformed to the original. See Rankruptcy Rule
911(c). Bankruptcy Rules 909 and 911 are made ap-
plicable in Chapter XI cases by Rule 11-63.

FORM NO. 11-F8

ORDER APPOINTING RECEIVER OR
DISBURSING AGENT AND FIXING
THE AMOUNT OF HIS BOND

[Caption, other than designation, as in
Form No. 11-F1.]

1

2

3 ORDER APPOINTING RECEIVER
4

G-RTDISBURSING AGENT&ND

-]
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FIXING THE AMOUNT oF HiIs
Boxp

1. ,
of~ is hereby appointed
receiver of the estate |or disbursing agent
for the estate! of the above-named dehtor.

2. The amount of the bond of the receiver
|or disbursing agent] is fixed at $
Dated:

Bankruptcy Judge.

*State post-office address.™}

I

ADVISORY ('OMMITTEE'S NOTE

This form is a revision of Official Form No. 20. With
respect to the appointmern. of the disbursing agent, this
form is new.

FORM NO. 11-F9

NOTICE TO RECEIVER OR DISBURSING

AGENT OF HIS APPOINTMENT

[Caption, other than designation, as in
Form No. 11-F1.]
Notice To RECEIVER Or Dis-

BURSING AGENT,OF His

[ -

bt OO 00 =3 O W P

APPOINTMENT

To . T
of* el
You are hereby notified of your appoint-
ment as receiver of the estate [or disbursing
agent for the estate] of the above-named
debtor. The amount of your bond has been

*State post-office address, | _
1

- - - - - -

1 Ital.

ITtal.

b
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fixed at $ S

iThe following paragraph is applicable
to receiver only|

You are required to notify the under-
signed forthwith of your acceptance of re-
Jection of the office of receiver.
Dated:

Baniruptey JTudge.

ADVISORY COMMITTEE'S NOTE

This form is a revision of Official Form No. 22. 1t is
to be used in giving the notice to a receiver required by
Rule 11-18(c). While (here is no requirement that a
disbursing agent be notified of his appoiniment, {his
form is adapted for such use.

SSEC RN Ne R, SN JURY NORI

10
11

of the 12

FORM NO. 11-F10

BOND OF RECEIVER OR DISBURSING

AGENT

[Caption, other than designation, as in
Form No. 11-F'71.)
BoND OF RECEIVER [OR,
DISBURSING AGENT]|

We, , ,
of* , a8 prinecipal, and
of* . as surety, bind our-
seives to the United States in the sum of
b for the faithful perform-

ance by the undersigned principal of his offi-

estate 13
14

cial duties as receiver,for dishursing agent] for the estate

ei—the-estate of the above-named debtor.

Dated:

*State post-office address, |
—

=
Ital.
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15 - - -y
16 ) -

ADVISORY COMMITTEE'S NOTE

This form is a simplification of former Officiai Form
No. 23. It may be used in an individual case under Rule
11-20, or, by modification of the caption, the reference
in the bond to the debtor, and, where necessary, the
reference to the principal, it may be adapted for use in a
series of cases when a bhlanket bond is given. Unlesa
otherwise provided by local rule, the completed bond is
to be filed with the referee in accordance with Rule
11-20.

FORM NO. 11-F11

ORDER APPROVING RECEIVER'S OR
DISBURSING AGENT’S BOND

1 [Caption, other than designation, as in

2 Form No. 11-F1.]

3 ORDER APPROVING RECEIVER’S
[OR DISBURSING AGENT’S|

BonD

of* as receiver,[or disburs-

| of the estate

4
)
6 The bond filed by
7
8

ing agent] ef-the-estate of the above-named

9 debtor is hereby approved.
10 Dated:
11 oo o
12 Bankruptey Judge.

I

| S

Ital.

*State post-office address. |
13 P 8. |

ADVISORY COMMITTEE'S NOTE

Rule 11-20(a} authorizes the court to approve other
security than a bond but recordation of an order approv-




CHAPTER XI RULES & OFFICIAL FORMYS 85
ing other security would not corne within the scope of

§ 21g. A copy of the petition may be recorded pursuant
to § 21g, however.

FORM NO. 11-F12

CERTIFICATE OF RETENTION OF DEBTOR
IN POSSESSION

1 [Caption, other than designation, as in

2 Form No. 11-F1.]

3 CERTIFICATE OF RETENTION OF DEBTOR IN
4 PossEssioN

5 I hereby certify that the above-named
6 debtor continues in possession of his [its]
7 estate as debtor in possession, no trustee in
8 Dbankruptey or receiver having been ap-
9 pointed or qualified.
10 Dated: . _______ _ N
11 L,

12 Bankruptcy Judge.

ADVISORY COMMITTEE'S NOTE

Under Rule 11-18 (a) and (b) the trustee in bank-
ruptcy continues in charge of the debtor's estate if the
Chapter XI petition is filed in a pending bankruptcy case
after such trustee has qualified; otherwise, the debtor is
to continue in possession except that, for cause, the court
may appoint a receiver. Where the debtor continues in
possession, there need be no formal order to that effect.
Accordingly, where evidence is required this certificate
may be used pursuant to Rule 11-20(c). A copy of this
certificate is not, however, within the purview of § 21g
of the Act for purposes of recordation and in such cases
a copy of the petition itself should be recorded.
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FORM NO. 11-F13

ORDER FOR FIRST MEETING OF CREDI-
TORS AND RELATED ORDERS, COMBINED

O 00 -3 Sy UV i QO DD -t

WITH NOTICE THEREOF AND OF
AUTOMATIC STAY

[Caption, other than designation, as in
Form No. 11-F1.]

ORDER FOR FIRST MEETING OF CREDITORS
AND FIXING TIME FOR FILING COMPLAINT
TO DETERMINE DISCHARGEABILITY OF
CERTAIN DEBTS, COMBINED WITH NOTICE
THEREOF AND OF AUTOMATIC STAY.

To the debtor, his creditors, and other
parties in interest:

of* _ havmg ﬁled
a petltlon on - stating
that he desires to effect a p]an under Chap-
ter XI of the Bankruptcy Aet, it is ordered,
and notice is hereby given, that:

1. The first meeting of creditors shall be
held at _ ,on . ,
at o’clock ‘.m.,

2. The debtor shall appear in person [or,
if the debtor is a partnership, by a general
partner, or, if the debtor is a corporation,
by its president or other executive officer]
before the court at that time and place for
the purpose of being examined;

3 N

fixed-as-thelast-day-for-thefling of a-eom-
1o i ire thedicel Lilibe of

*Stete post-office address.

—d

!

{Ital.
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: The hearing on confirmation of the

30 plan shall be lield at a date to be later fixed

31
32
34
35

lor at a date to be fixed at the first meeting
orat on at o
or immediately following the conclusion of
the first mecting].

& Creditors mayv file written objection:

36
27
38
38
40
41
42
43
44
45
46
47
48
49
o0
a1
52
53
54
55
56
57
o8
59
60
61
62
63

to confirmation at any time prior to con-
firmation [or is fixed as the
last day for the filing of objections to con-
firmation, ¢r objections to confirmation may
be filed by a date to be later fixed. |

You are further notified that:

meeting may be continued or adjourned
from time to time by order made in open
court, without further written notice to
creditors.

At the meeting the creditors may file their
claims and acceptances of the plan, nomi-
nate a standby trustee, elect a committe> of
creditors, examine the debtor as permitted
by the court, and transact surh other busi-
ness as may properly conme before the meet-
ing.

The filing of the petition by the debtor
above named operates as a stay of the com-
mencement or continuation c¢f any action
against the debtor, of the enforcement of
any judgment sgainst him, of any act or
the commencement or continuation of any
court proceeding o enforce auny len on the
property of the debtoer, and of any court pro-
ceeding commenced for the purpose of re-
habilitation of the debtor or the liguidation
of his estate, as provided by Rule 11-44.
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64 In ¢rder to have his claim allowed so that
65 he may share in any distribution under a
66 confirmed plan, a creditor must file a claim,
67 whether or not he is included in the schedunle
68 of creditors filed by the debtor. Claims which
vd are not *led before confirmation of the plan
70 will not be aliv\. < except as otherwise pro-
71 vided by law. A clan, may be filed in the
72 office of the undersigned oa*\kruptcv judge
73 on an official form prescribed fcx a proof
74 of claim. T
75 [If (Lppropriate! o

76 of* i} _ hus been
77 appointed receiver of the eﬁtate of the above-
78 named debtor.

79 Dated:

80

81 Bankruptey Judge.

*State post-office address. |

o —
ADVISORY COMMITTEE'S NOTE

Insefar as this form embodies an order, it is new.
Ingofar as it embodies a notice, it revises former Official
Form No. 49.

As provided in Rules 11-36 and 11-37, acceptances
may be obtained by the debtor before or after the filing
of the petition and may be filed by him with the ccurt
on behalf of the accepting creditor. A copy of the ylan,
if any, filed by the debtor should be attached to this
combined order and notice.

The inclusion in the official form of informat.on re-
garding the effect of the Chapter X1 peti! or ac a stay,
the-time for filing a-complaint—to ¢sier.iune. the dis.
ehargeabilitv—oaf—debts, the time to hle obje'iions to
confirmation, and the necessity of the fiiiig of ~laims is
new. It should be helpful to creditors «nd reduce the
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In unusual cases when ,

number of inguiries directed xzt referees’ offices by re- the court fixes, at an
cipients of the notice of the first meeting. early time, the date :
< by which complaints to
FORM NO. 11-F14 determine the
dischavc-abiiity or P 3
PROOF OF CLAIM debts wws. Pe filed, Lo
. the ¢ate o ¢ xed can |
1 [Form No. 15 of the Bankruptcy Forms is be 57 o0 - s form. |

2 appiicable and showld be used. The word g oo . ;

‘ “bankrupt” wherever used in Form No. P
4 15 should be changed to “debtor”.| '

ADVISORY COMMITTEE'S NOTE

This form comhines the functions of Official Ferm
Nos. 28, 29, 30 and 31. It may be used by any claimant,
including a wage earner for whom short forms have
been specially provided (Forms No. 11-F1f and 11-
F15A), or by an agent or attorney for any claimant. Such
a combined form is commonly used in practice.

In order to facilitate confirmation of the plan and
distribution to creditors, paragraph 9 also requires that
any written security agreement (if not included in the
writing upon which the claim is founded, which is re-
quired by paragraph 4 to be attached) be attached to the ,
proof of claim or that the reasons why it cannot be )
attached be set forth, Paragraph 9 further requires an
indication of the date and the office or offices in which
notice of the security interes{ has been filed or recorded.
The information so required will expedite determination
of the validity and perfection of security interests. Satis-
factory evidence of perfection, which is to accompany
the proof of claim, would include a duplicate of an
instrument filed or recorded together with an indication
of the date or dates when and the office or offices where
filed or recorded, a duplicate of a certificate of title when
a security interest is perfected by notation on such a

¢ ceritficate, a statement that pledged property has been
in the possession of the secured party since & specified
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date, or a statement of the reasons why no action was
necessary for perfection.

Paragraph 10, requiring explicitness as {o whether
the claim is filed as a general, priority, or secured claim,
will alse facilitate administration and minimize trouble-
some litigation over the yuestion whether a proof of claim
was intended as a waiver «f security. See e.g., United il
States, National Buak v. Chase National Bank, 331 U.S.
28, 35-36 (1947); 3 Collier ¢ 57.07 [3.1] (1961).

3

FORM NO. 11-F15

= et S S Steatavon i e o
LORB IR W

PROOYF OF CLAIM FOR WAGES, SALARY,
OR COMMISSIONS

| Form No. 16 of the Bankruptcy Forms is
applicable and should be used. The word
“bankrupt” wherever used in Form No.
16 should be changed to “debtor”. |

[ SEVLRE N e

ADVISORY COMMITTEE'S NOTE

This form is new. It i¢ 1n adaptation of Official Form
No. 11-F14 for the use of claimants for personal earn-
ings in Chapter XI cases. Its limites purpsse permits

elimination of recitals that are apyronriate for ~her
classes of claimants. Most claimants uzing the 1 = will .
be entitled to priority under § 64a(2) of the A: = ne

claim as filed includes an amount not entitled t¢ - ~.cnty
because, for example, not earned within the d-month
period immediately preced. 1% the filing of tn¢ p {ition,
reference to nayroll recinv  will crdinarily permit de-
terminatios ,f the amount of the pririty, if any, to
which the cisimant is entitled. If such records are un-
available, tie claimant may be required to supply addi-

. tional information as a condition to allowance of the
claim with priority.
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FGRM NO. 11-F15A

PROOF OF MULTIPLE CLAIMS FOR WAGES,

SALARY, OR COMMISSIONS

[Form No. 16A of the Ban'.ruptcy Furms is ap-
plicable and should be used. The word “bankrupt”
wherever used in Form No. 16A should be changed
to “debtor.”)

O O3 Otk W -

FORM NO. 11-F16
POWER OF ATTORNEY

| Caption, other than designation, as in
Form MNo. 11-F1.|

POWER OF ATTORNEY

To = . . _of*
and o ] of* -
The undersigned claimant hereby au-
thorizes you, or any one of you, as attorney
in fact for the undersigned and with full
power of substitution, to receive distribu-
tions and in general to perform any act not
constituting the practice of law for the un-

dersigned in all matters arising in this case.
Dated:

-

[If appropriate] as = . . _____
Address: S

[If executed by anmdwzd'ual] Xcimow']—
edged lzefore me on : S
[If cxecuted on behalf of a partnership]

lItal.

*State post-office address, l

J—




92 CHAPTER XI RULES & OFFICIAL FORMS

22 Acknowledged before me on ___ _ ey
23 by .- . _., who says that he
24 is a member of the partnership named above
25 and is authorized to execute this power of
26 attorney in 1ts behalf.

27 [If executed on behalf of a corporation]
28 Acknowledged before me on -,
29 by - ~~ ., who says that he
30 is . of the corporation

31 named above and is authorized to execute
32 this power of attorney in its behalf.

33 -

34 T

35 [Official character)

ADVISORY COMMITTEE'S NOTE

Bankruptcy Rule 910(c), made applicable by Rule
11-63, requires a power of attorney to be prepared sub-
stantially in conformity with thig form, but it may grant
either more or less authority in accordance with the
language used.

While a power of attorney may of course be executed
in favor of an attorney at law who is also retained as
such to represent the creditor executing the form, the
power of attorney does not purport to confer the right
to act as an attorney at law. The corollary is that one not
an attorney may act under a power of attorney within
the limitations prescribed in the form.

While Bankruptey Rule 910(c) as modified by Rule
11-63(3) does not require a written power of attorney
for the purpose of filing a proof of claim or voting on
a plan, Official Form No. 11-15 requires & partner,
corporate officer or other agent filing a proof of claim
to state that he is authorized to file the claim, The
power contained in this form is broad enough to include
authority to vote for a creditors’ committee and in the
nomination of a trustee,
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The statement respecting authority required in the
acknowledgement accompanying a power of attorney
executed on behalf of a partnership or corporation is in
lieu of the requirement of General Order 21(5) hereto-
fore existing that such an instrument be accompanied
by an oath that the perscn executing is a member of the
partnership or a duly authorized officer of the corpora-
tion.

FORM NO. 11-F17

ORDER FIXING TIME TO REJECT MODIFI-
CATION OF PLAN PRIOR TO CONFIRMA-
TION, COMBINED WITH NOTICE THEREOF

[Caption, other than designation, as in
Form No. 11-F1.]
ORDER FIXING TIME TO REJECT MODIFICA-
TION OF PLAN PRIOR TO CONFIRMATION,
COMBINED WITH NOTICE THEREOF
To the debtor, his creditors and other
parties in interest:
The debtor having filed a modification of
his plan on =  ___ -
10 it is ordered, and notice is hereby glven
11 that:
12 Lo 18 fixed as the
13 last day for ﬁhng a written reJectlon of the
14 modification.
15 2. A copy [or a summary] of the modi-
16 fication is attached hereto. Any ereditor who
17 has accepted the plan and who fails to file a
18 written rejection of the modification within
19 the time above specified shall be deemed to
20 have accepted the plan as modified.
- 21 Dated:

© 00 ~1 B UV D O DD
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Banlrmptc ydJ udg ge. |

ADVISORY COMMITTEE'S NOTE

This form, which is new, combines the order and nntice
provided for by Rule 11-39 where the debtor proposes
a modification of a plan prior to confirmation.

O 00 ~I T OV QO

FORM NO. 11-F18
ORDER CONFIRMING PLAN

[Caption, other than designation, as in
Form No. 11-F1.]
ORDER CONFIRMING PLAN

The debtor’s plan filed on .

[if appropriate, as modified by a modlﬁca-
tion filed on S .- ,] having
been transmitted to credlfors and

The deposit required by Chaptel XTI of the
Bankruptey Act having been made; and

It having been determined after hearing
on notice:

1. That the plan has been accepted in
writing by the creditors whose acceptance
i1s required by law [or by all creditors
affected thereby]; and

2. That the plan has oeen proposed and
its acceptance procured in good faith, and
not by any means, promises, or acts for-
bidden by law [and, if the plan is accepted
by less than all affected creditors, the pro-
visions of Chapter XI of the Act have been
complied with, the plan is for the best
interests of the creditors and is feasible, the
debtor has not been guilty of any of the acts
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or failed to perform any of the duties which
would be a bar to the discharge of a bank-
rupt];

It is ordered that:

A. The debtor’s plan filed on ,

, a copy of which is attached

hereto, is confirmed.

B. Except as otherwise provided or per-
mitted by the plan or this order:

(1) The above-named debtor is re-
leased from all dischargeable debts:

(2) Any judgment heretofore or here-
after obtained in any court other than this
court is null and void as a determination
of the personal liability of the dehtor with
respect to any of the following:

(a) debts dischargeable under § 17a
and b of the Act;

(bl unless heretofore or hereafter de-

r[:l)‘_; the.cméurt has fixed a

time for the filing of
complaints under § 17c¢ (2)
of the Act pursuant to
Rule 11-48]

termined by order of this court to be non-
dischargeable, debts alleged to be excepted
from discharge under clauses (2) and (4)
of § 17a of the Act:

(c)a unless heretofore or hereafter de-

o———

termined by order of this courl to be non. |

dischargeable, debts alleged to be excepted
from discharge under clause (8) of § 17a
of the Act, except those debts on which there
was an action pendingon . = _

- ey

the date when the first petition was filed
initiating a case under the Act, in which a
right to jury trial existed and a party has
either made a timely demand therefor ov
has submitted to this court a signed state-
ment of intention to make such a demand;

|1f the court has fixed a
time for the filing of
complaints under § 1l7c¢{2)
of the Act pursuant to
Rule 11-48]
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60 (d) debts determined by this court to
61 be discharged under § 17c(3) of tiie Act.
62 C. All creditors whose debts are dis-

63 charged by this order and all creditors hav-
64 ing claims of a type referred to in paragraph
66 (B)(2) above are enjoined from instituting
66 or continuing any action or employing any
67 process to collect such debts as personal
68 liabilities of the above-named debtor.

69 Dated: . . _ _ .
70 e
77 Bankruptey Judge.

ADVISORY COMMITTEE'S NOTE

This form combines and revises former Official Forms
Nos. 51 and 52 to comply with Rule 11-43, and to take
account of the 1970 amendments which added §§ 14f,
17b, and 17¢ and amended § 17a of the Act. Under § 371
confirmation cf a plan operates to release the debtor from
his dischargeable debts except as the plan or order con-
firming it may provide otherwise. This form thus includes
the order of discharge. Notice of the order of confirma-
tion and orde: of discharge is provided for on a separate
form which is more easily transmitted to creditors. The
court may, however, combine the two forms and provide
for the notice in this form.

This form may be used whether a plan has been
accepted by all affected creditors or less than all affected
creditors,

FORM NO. 11-F19

NOTICE OF ORDER OF CONFIRMATION OF
PLAN AND DISCHARGE

1 [Caption, other than designation, as in
2 Form No. 11-F1.]
3 NoTiICE oF ORDER OF CONFIRMATIOM OF
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PLAN AND DISCHARGE

To the debtor, his creditors, and other
parties in interest:

Notice is hereby given of the entry of an
order of this court on e,
confirming the debtor’s plan dated _

. » and providing further that:

A. Except as otherwise provided or
permitted by the plan or such order:

(1) The above-named debtor is re-
leased from all dischargeable debts;

(2) Any judgment theretofore or
thereafter obtained in any court other than
this court is null and void as a determina-
tion of the perscnal liability of the debtor
with respect to any of the following :

(a) debts dischargeable under § 17a
and b of the Bankruptey Act;

(b)t unless theretofore or thereafter

determined by order of this court to be non-
dischargeable, debts alleged to be excepted
from discharge under clauses (2) and (4)
of § 17a of the Act;

(e) funless theretofore or thereafter

p——
[if the court has fixed a
 time for the filing of com-
plaints under § 17¢(2) of the
Act pursuant to Rule 11-48]

[if the court has fixed a
time for the filing of com-

determined by order ofF this court to be non-
dischargeable, debts alleged to be excepted
from discharge under clause (8) of § 17a
of the Act, except those debts on which there
was an action pendingon ________ ,
the date when the first petition was filed
initiating a case under the Act, in which a
right to jury trial existed and a party has
either made a timely demand therefore or
has submitted to this court a signed state-
ment of intention to make such 2 demand;

plaints under g 17c(2) of the
Act pursuant to Rule 11-48)

T T e e
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(d) debts determined by this court to

be discharged under § 17¢(3) of the Act.
B. All creditors whose debts are dis-
charged by said order and all ereditors hav-
ing claims of a type referred to in paragraph
(A)(2) above are enjoined from instituting
or continuing any action or employing any
process to collect such debts as personal

liabilities of the above-named debtor.
Dated:

- ey
Bankruptcy Judge.

ADVISORY COMMITTEE'S NOTE

This form is new. It is to be used to notify creditors
of the entry of the order of confirmation and is to be
mailed within 30 days thereof pursuant to Rules 11-38
and 11-43. Additionally, the natice informs the creditors
of the discharge provisiong of § 14f of the Act, par-
ticularly those enjoining suits on discharged debts. While
this form is separate from the confirmation order, Form
No. 11-F18, the order and notice may be combined in one
form if the court so desires.

Tus GOVERNMENT PRINTING OFFICE: 1972 O—471-622
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General Order in Bankruptcy No. 48 and Official
Forms in Bankruptcy Nos. 48 to 52 inclusive, hereto-
fore prescribed by the Supreme Court, should be

abrogated.
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APPENDIX D

PROPOSED AMENDMENT TO OFFICIAL BANKRUPTCY FORM NO. 7 (14)

14, lLosses

a. Have you suffered any losses from fire, theft, or
gambling during the year immediately precedirg the filirg
of the original petition herein? (If so, give particuiluis,
including dates, names, and placé€s, and the amounts of
money or value and general description of property lost.)

b, Was the loss covered in whole or part by insurance?
(If so, give particulars,)

15. Payments or transfers to attorueys,

2. Have you consulted an attorney during the year
immediately preceding or since the filing of the original
petition herein? (Give date, name, and address.)

b. Have you during the year immediately preceding or
since the filing of the original petition herein paid any
money or transferred any property to the attorney or to
any cther person on his oehalf? (If so, give particulars,
including amount paid or value of property transferred
and date of payment or transfer,)

¢. Have you, either during the year immediately preceding
or since the filing of the original petition herein, agreed
to pay any money or transfer any property to an attorney at
law, or to any other person on his behalf? (If so, give
particulars, including amount and terms of obligation.)

Conmittee Note

The amendment restores language inadvertently omitted
from the text of the form which was transmitted by the
Judicial Conference to the Supreme Court and prescribed
by the Court on April 24, 1973.
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