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TO THE JUDICIAL CONFERENCE OF THE UNITED STATES:

The standing Committee on Rules of Practice
and Procedure met in Jashington on June 28, 29 and 30, 1965.
A1l nine memwers of the committee were preser.t. Hon. Dean
Acheson, chairman, and Prof. Benjamin Kaplan, reporter, of
the Advisory Committee on Civil Rules, Judge ‘alter L. Pope,
chairman, and Prof. Brainerd Currie, reporter, of the Ad-
visory Committee on Admiralty Rules, Judge John C. Pickett,
chairman, and Dean Edward L. Barrett, Jr., reporter, of the
Advisory Committee on Criminal Rules, Judge E. Barrett Prettyman,
chairman, and Prof. Bernard J. WVWard, reporter, of the Advisory
Committee on Appellate Rules, Judge Phillip Forman, chairman,
and Prof. Frank R. Kennedy, reporter, of the Advisory Committee
on Bankruptcy Rules, Mr. Albert E. Jenner, Jr., chairman of
the Advisory Committee on Rules of Evidence, and Prof. Maurice
Rosenberg, director of the Columbia University Project for

Effective Justice, were also present by invitation.



Appointment of Secretary

The standing committee accepted the resignation
as secretary of .ill 3Shafroth who has retired as Deputy Director
of the Administrative Office of the United Staces Courts and
elected William E TFoley who has succeeded Mr. Shafroth as
Deputy Director, as secretary of the standing committee and,
ex officio, as secretary of each of the six advisory committees
The comnittee expressed its ~ratitude to Mr. Shafroth for his
exce’lent service in beha?f of the committees during the past
two years.

Amendments to Federal Rules of Civil Procedure
Unification of Civi! and Admiraity Procedure

The Advisory Committee on Admiralty Ru'es sub-
mitted with 1ts favorau e i1ecommenidation and with the approva
of the Advisory Committee on Civi Rules a definitive draft
of proposed amendments to certain of the Federal Rules of
Civil Procedure designed to effect the unification of the
admiralty and civil procedure. The draft was accompanied
by a draft of proposed supplemental rules dealing with
certain unique admiralty procedures which the Advisor/
Committee believes should be preserved for maritime claims.
Likewise the Advisory Committee on Civil Ruies submitted
with its favorable recommendation and with the approval

of the Advisory Committee on Admiralty Rules a definitive



draft of certain other amendménts to the Federal Rules of
Civil Procedure designed to improve the civil procedure.
Also the reporter of the Advisory Committee on Appellate
Rules, at the request of the chairman of the standing com-
mittee submitted a draft of proposcd amendments t» Civil
Rules 73, 74, 75 and 81 designed to incorporate therein
certain improvements in appellate procedure which his ad-
visory committee has apnroved.

All these proposals had been further considered
by the respective advisory committees and a number of them had
been modified and improved in the light of comments and sug-
gestipns received from the bench and bar since they were pub-
lished and circulated in March 1964. They were all accompanied
by full explanatory notes by the respective advisory committeesi
In addition the Advisory Committees on Admiralty and Civil
Rules each presented general explanatory statements regard-
ing their respective proposals, copies of which are annexed
hereto as Ixhibits A and B, respectively. Professors Currie,
Kaplan, and Ward made oral explanation of their respective
proposals and all were fully discussed and considered by
the standing committee. With a few modifications largely
of a clarifying nature and with the exception of the proposed
amendments to Rules 43(a), 65(f) and the rescission of the
Copyright Rules all the proposals to amend the Federal Rules

of Civil Procedure were approved by the standing committee.



Largely clarifying modifications were made by
the standing committee in Rules 23.1, 23.2, 59(d) and 73 and
appear in the text of those rules proposals in Appendix C.
The proposed amendment to Rule 43(a), Evidence, was deferred
by the standing committee in view of the work in that field

now being undertaxen by the Advisory Committee on Rules of

"Evidence. The standing committee disapproved the addition

to Rule 65, Injunctions, of proposed subdivision (f), provid-
ing for Impounding under the Copyright Law, and the proposal
to rescind Copyright Rules 3 to 13, inclusive, relating to
impounding of infringing works, since it believes that

further study should be given to this subject in view oif the

revision of the Copyright Act now being considered by Congress. -

The standing committee, however, approved the rescission of
Copyright Rule 2 relating to the form of the complaint in
copyright infringement cases, since it agreed with the
advisory committee that the general rules of pleading in civil
cases should be made applicable to copyright cases also.
The standing committee also approved rescinding Civil Rule
6(c) relating to the effect of the expiration of terms of
court since it has been rendered wholly obsolete and un-
necessary by the amendment of 28 U.3.C. § 138 made by the
Act of Oct. 16, 1963, P.L. 88-139, which abolished formal
terms of the district courts altogether.
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A draft of the proposed amendments to the
Federal Rules of Civil Procedure, as thus approved by the
standing committee, together in each instance with the
advisory committee's note, is annexed hereto as ;-hibit C.
Included in Exhibit C are appropriate forms of Supreme Court
orders for the rescission of Civil Rule €(c), Copyright Rule 2,
and the existing Admiralty Rules. The amendments designed
to unify the civil and admiraity procedure represent a
momentous -+tep in the direction of simplifying and improving
federal judicial procedure. Lisewise the other amendments,
especialiy to Rule 19 relating to joinder of parties and Rule
43 rélating to class actions,represent real advances 1in
moldernizing the procedure and making it more responsive to
the practical problems of litigation. The standing committee
recommends that these proposals be approved by the Judicial
Conference and submitted to the Supreme Court with the recom-
mendation that they be adopted.

The Advisory Committee on Civil Rules is con-
tinuing its study of other areas of civil procedure, par-
ticularly the field of depositions and discovery, The
Advisory Committee on Admiraity Rules is continuing the
study of the distinctive maritime procedures which have

been included in the supplemental admiralty rules.
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Federal Rules of Criminal Procedure

Tie . 'v.sory Committee on Criminal Rules sub-
mitted with its favorable recommendation a definitive draft
of proposed amendments to certain of the Federal Rules of
Criminal Procedure designed to improve the criminal procedure
ani bring the rules into line with the Criminal Justice Act
of 1964 and recent decisions of the Supreme Court. Altern-
tive drafts of a proposed amendment to paragraph (2) of Rule
52(c), relating to the use of presentence investigation re-
ports, on which the advisory committee was equally divided,
were also submitted. In addition, the reporter of the Ad-
visory Committee on Appellate Rules, at the request of the.
chairman of the standing committee, submitted a draft of
proposed amendments to Criminal Rules 37 and 45 designed to
incorporate therein certain improvements in appellate pro-
cedure which his committee has approved.

A1l these proposals had been further considered
by the respective advisory committees and a number of them
had been modldified and improved in the light of the comments
and suggestions received from the bench and bar since they
were published and circulated in March, 1964. They were
all accompanied by full explanatory notes by the respective
advisory committees. In addition an explanatory letter of
transmittal was received from the chairman of the Advisory
Committee on Criminal Rules, a copy of which is annexed here-

to as Exhibit D. Dean Barrett and Professor Ward made oral
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explanations of their respective proposals and all of them
were fully discussed and considered by the standing committee.
With some modifications largely of a clarifying nature and
with the exception of the proposed new Rule 12.1 and the
proposed amendments to Rules 15 and 23(b) all the proposals
recommended by the advisory committees to amend the Federal
Rules of Criminal Procedure were approved by the standing
committee.

Largely clarifying modifications were made by
the standing committee in Rules 11, 16(a), 20(d), 21(vn), 28(a)
and 37(a) and appear in the text of those rules proposals in
Appendix E. The second alternative proposal to amend para-
graph (2) of Rule 32(c) relating to the disclosure of pre-
sentence investigation reports and which authorizes the court
to disclose to the defendant all or part of such a report,
in his discretion, was approved by the standing committee
after lengthy discussion and full consideration of the alterna-
tive draft which would have made such disclosure mandatory.
The approved draft appears in the text of that paragraph in
Appendix E. The proposed Rule 12.1 relating to notice of
insanity and the proposed amendments to Rule 15 relating to
depositions were referred back to the advisory committee
for further study. Likewise the proposed amendment to
Rule 23(b) which would authorize replacing a disabled juror

by an alternate juror after the jury has retired to deliberate
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was defe; recu for further study of the constitutionality
and propriety of the proposal. The standing committee
also approved the rescission of Criminal Rule 45(c) relating
to the effect of the expiration of terms of court since as
in the case of Civil Rule 6(c) it has been rendered wholly
obsoiete and unnecessary by the amendment of 28 U.S.C. § 138
made by the Act of October 16, 1963, P.L. 88-139, which abol-
ished formal terms of the district courts altogether.

A draft of the proposed amendments to the
Federal Rules of Criminal Procedure, as thus approved by
the standing committee, together in each instance, with the ad-
visory committee's note, is annexed hereto as Exhibit E. In-
cluded in Exhibit E is an appropriate form of Supreme Court
order for the rescission of Criminal Rules 19 and 45(c) as
recommended . The standing committee recommends that these
péoposals be approved by the Judicial Conference and submitted
to the Supreme Court with the recommendation that they be
adopted.

The Advisory Committee on Criminal Rules

is continuing its study of other areas of the criminal procedure.



Uniform Rules g{_}ederal Appellate Procedure

The Advisory Committee on Appellate Rules is
engaged in the final stage of modifying and perfecting its
draft of uniform rules for the courts of appeals which were
published and circulated to the bench and bar in March 1964
but is not yet ready to recommend a definitive draft to the
standing committee. However, those of its recommendations
which involve the initial stage of the appellate process, i.e.
between filing the notice of appeal in the district court and
lodging the record in the court of appeals, have been incor-
porated in the proposed amendments to the Federal Rules of
Civil and Criminal Procedure which the standing committee has

approved, as noted above.

Rules of Bankruptcy Procedure

By the Act of October 3, 1964, P.L. 88-623,
Congress added section 2075 to title 28, U.S.C. conferring
upon the Supreme Court full authority to promulgate rules
of procedure under the Bankruptcy Act which may supersede
the procedural provisions of the Act. Previously the Ad-
visory Committee on Bankruptcy Rules had been engaged in
preparing proposed revisions of the General Orders and
Official Forms in bankruptcy. In view of the enactment
of the new statute which makes possible a very different

and much more comprehensive approach to the formulation



of procedural rules in bankruptcy, the advisory committee has
now undertaken the formulation of a complete set of rules to
govern the procedure which is unique to bankruptcy together
with such amendments to the Federal Rules of Civil Procedure
as may be appropriate to bring bankruptcy litigation into the
civil procedure to the greatest extent feasibie. It is ob-

vious that this task will take some time

Federal Rules of Evidence
The Adv.sory Committee on Ru es of Ev:idence
has been appointed and held its first meeting on June 18, 1965.
Professor Edward W. Cleary, of the University of Illinois Law
School, has been appointed reporter for the committee and has
already begun his work. The work will, of course, take a good
deal of time but a fruitful start has been made and we look for-
ward to a most useful result.

On behalf of the standing Committee
on Rules of Practice and Procedure

(e i3

July 12, 1965 Chairman




EXHIBIT A

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
SUPREME COURT BUILDING

WASHINGTON 25, D. C. wWilliam E Fole
ALBERT B MARIS mmm'&mex
CHAIRMAN SECRETARY

S March, 1964
(Revised August, 1965)

k
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AEN OF ADVISORY COMMITTEES

DEAN ACHESON
Ctvik RULES

PHILLIP FORMAN
BANKRUPTCY RULES

JOHN C PICKETT

CRIMINAL RULES

WALTER L POPE
ADMIRALTY RULES

E BARRETT PRETTYMAN
APPELLATE RULES

TO THE CHAIRMAN AND MEMBERS OF THE COMMITTEE ON RULES
OF PRACTICE AND PROCEDURE:

At your first meeting, December 22, 1959, you
unanimously resolved to ''request the Advisory Committee
on Admiralty Rules to conduct a preliminary study with
respect to the advisability of adopting the proposal
that the admiralty procedure be integrated into the civil
procedure and to report thereon before proceeding to draft
admiralty rules.'" On August 13, 1962, we reported to you
"that it is the sense of this Committee that unification
is both feasible and desirable, with the inclusion of
certain rules for dealing with special admiralty proceedings."
le now recommend the adoption of certain amendments to the
Federal Rules of Civil Procedure necessary to effectuate
a plan of unification, together with a set of Supplemental
Rules for Certain Admiralty and Maritime Claims.

The Rules of Practice in Admiralty and Maritime Cases,
dating from 1845, have never been a comprehensive code of
procedure. Yet those rules, supplemented by case law and
by tradition, formed the core of a practice which in the
federal courts was long and justly cherished for its relative
liberality, flexibility, and adaptation to the ends of
substantial justice. With the promulgation of the Federal
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Rules of Civil Procedure in 1938, however, the relative
position of the admiralty practice in federal civil
litigation was materially altered. The distinction

between actions at law and sults in equity was abolished,
and a modern, comprehensive system of procedure, designed
above all "to secure the just, speedy, and inexpensive
determination of every action,' was established. In the
light of the Civil Rules the need for modernization and
supplementation of the Admiralty Rules became apparent,
Some of the notably successful procedures established by
the Civil Rules were formally incorporated into the
Admiralty Rules; others were adopted for the admiralty
practice by exercise of the rulemaking power of the district
courts; still others provided an analogy to be employed

by judges in admiralty cases to fill gaps in, or to improve
upon, the admiralty practice. In 1950, Attorney General
McGrath reported to the Judicial Conference:

In the field of admiralty, I would like to
direct your attention to the urgent need for
revision of admiralty practice to bring it into
accord with modern Federal nractice. Specifically,
it is the view of my Department, as the chief
litigant in admiralty cases, that the time is now
ripe for appropriate action by the Supreme Courc
to make available to the cdistrict courts in their
admiralty practice the modern procedural ad-
vantages of the Federal Rules of Civil Procedure.
(Report of the Judicial Conference of the United
States, 1950, p. 32)

In 1953, the Maritime Law Association of the United States,
in its Document 375, proposed a new admiralty rule to the
effect that "The Federal Rules of Civil Frocedure shall

be applicable to cases in Admiralty as near as may be,"
subject to a number of exceptions. In this prooosal the
American Bar Association concurred. See 78 Rep. A.B.A.

188 (1953). Thus for twelve years there has been general
agreement that the Civil Rules should be made applicable

to admiralty cases in so far as practicable.

Our recommendation goes beyond this and similar pro-
posals to superimpose the Civil Rules on the existing
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Admiralty Rules. llot only is there need for a modern and
comprehensive set of rules for nractice in admiralty cases.,
There is also need to abolish the formal distinction between
civil actions and suits in admiralty, and to provide for one
form of civil action, just as the distinction between actions
at law and suits in equity was abolishecd in 1938, This is
not a novel pronosal. The great conception that resulted

in the Federal Rules of Civil Procedure was originally not
confined to the merger of law and equity, but included
admiralty as well, The late Chief Justice Taft, speaking

to the Chicago Ber Association in 1921, said:

The second step that should be taken is a
simplification of the procedure in all cases in the
Federal trial courts. UYe still retain in those
courts the distinction between suits at law, suits
in equity, and suits in admiralty. The Consti-
tution refers specifically to them, and in defer-
ence to that separation in the Constitution, the
distinction is preserved in the recderal practice.

It seems to me that there is no reason why this
distinction, so far as actual »nractice is con-

cerned, should not be wholly abolished, and

what are now suits in law, in equity and in admiralty,
should not be conducted in the form of onec civil
action, just as is done in the code states. O0f course
it will be necessary in such a system to preserve

the substantial differences in procedure and right
whic h are insured by the Constitution and are of

the utmost value in the administration of justice.
(Taft, Three Needed fteps of Progress, & AH.3.A.J,

34, 35 (1922).)

The beuneficial effects of the merger of law and equity will
hardly bc questioncd. We believe that commarable effects
will follow the merger of suits in admiralty and civil
actions, in accordance with the original conception., 1In
1962, on recommendation of the Board of Governors, the
House of Delegates of the imerican Bear Associlation adopted
the following resolution:

That the American Ber Association favors
unification of the rules of nractice of the
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Supreme Court of the United States in Civil and
Admiralty matters, in so far as practicable;

and authorizes the Standing Committee on Admiralty
and Maritime Law of this Association to co-operate
with the Advisory Committee on Admiralty Rules of
Practice of the Supreme Court toward that end.

(87 Rep. A.B,A, 155 (1962)).

In March 1964, at the request of tne Advisory Committee
on Admiralty Rules, concurred in by the Advisory Committees
on Civil and Appellate Rules, the Committee on Rules of
Practice and Procedure submitted a plan of unification to
the bench and bar at large for comment and criticism. In
November 1964 the Maritime Law Association of the United
States, on the recommendation of its Committee on Supreme
Court Admiralty Rules, acquiesced in this plan with certain
reservations, In May 1965, the Advisory Committee having
reviewed and revised its plan in the light of these reserva- _
tions, the Maritime Law Association, without modifying its
expressed preference for a separatc set of admiralty rules,
approved the plan of unification.

OQur reasons for recommending unification, or merger,
apart from the need to make available in admiralty cases
the modern and comprehensive provisions of the Civil Rules,
may be briefly summarized. It will be recognized that they
are basically similar to the reasons underlying the merger
of law and equity:

1. In the words of the late Arnold W, Knauth, a charter
member of this Committee, ''The near approach of the common
law~equity procedure to the relatively simple and untechnical
state of the traditional Admiralty practice has produced a
new series of traps and pit-falls consisting of the re-
maining differences, frequently subtle in their nature, to
trap the unwary . . o " (2 Benedict on Admiralty iii-iv
(6th ed. (Knauth) 1940)). Mr, Knauth went on to note that
differences between the admiralty and civil practices must
persist so long as the Supreme Court lacked, with respect
to admiralty rules, the power to supersede inconsistent
statutes that it exercised with respect to civil rules.,
Needless to say, that obstacle to uniformity has been re-
moved by the present enabling legislation. (28 U.S.C. § 2073.)

2. To the extent that admiralty procedure differs
from civil procedure, it is a mystery to most trial and
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appellate judges, and to the nonspecialist lawyer who finds
himself--sometimes to his surprise--involved in a case
cognizable only on the admiralty "'side' of the court.
"Admiralty practice," said Mr. Justice Jacksom, 'is a unique
system of substantive law and procedure with which members

of this Ccurt are singularly deficient in experience."

Black Diamond S.S. Corp. v. Stewart & Soms, 336 U.S. 386,

403 (1949) (dissenting opinion). The comment applies
generally to all levels of the judiciary., The distinctiveness
of substantive maritime law is a matter beyond the competence
of this Committee, even if we were disposed to concern our-
selves with it; indeed, it is probably too much to hope that
we can ever be spared the necessity of more or less recondite
bodies of substantive law, whether they relate to maritime
affairs, or »atents, or copyrights, or combinations in re-
straint of trade. It is multipnlying the burden oif the bench
aad bar, however, to require mastery of unnecessarily
distinctive systems of practice and procecure.

3., Procedural differences constitute the main bulwark
of a type of thinking that has built a wall of separation into
the district court, dividing it into two compartments, or
"'sides,' as if there were two separate courts. Such think-
ing at worst resulte in palpably unjust dismissals, and at
best in wasteful disputations, amendments, and transfers
between dockets., The situation is reminiscent of the practice
of dismissing suits brought in equity vwhen they should have
been brought at law, and vice versa., See Clark & Moore, 4
New Federal Procedure: I. The Rockground, 44 Yele 1. J. 387
(1935)., For example in 1955 an action at law fcr wrongful
death, based on diversity of citizenship, was dismissed for
lack of jurisdictior because the court held it should have
been brought as a suit in admiralty. Trensfer to the admiralty
docket was refused although the action would be time-barred
on refiling. Higa v, Transocean Airlines, 230 F. 2d 780 (9th
Cir. 1955). As recently as November 2, 196Z, a district
court dismissed "'for lack of jurisdiction” a complaint based
on unseaworthiness because the court con:trued the complaint
as asserting a civil action, and diversit. of citizenship
was not alleged. Transfer to the admiralty docket wae denied.
Walkex vy, Drayo Corp., 210 F. Supp. 3866 (W.D. Pa. 1962},

Compare Beeler v, United States, 1338 F. 2d 687 (3d Cixr. 1965),
'
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reversing 224 F. Supp. 973 (W.D. Pa. 1964). See generally
Currie, The Silver Oar and All That: A Study of the Romero
Cese, 27 U. Chi., L. Rev. 1 (1959); 5 Moore's Federal
Practice 67-70 (2d ed, 1951); Verleger, On the Need for
Procedural Reform in Admiralty, 35 Tul. L. Rev. 61 (1960);
Comment, Admiralty Procedure and Proposals for Revision,
61 Yale L. J. 204 (1952).

4, Similarly, the maintenance of separate procedures,
and the attendant compartmentalization of the court,
prevents full utilization of some of the most fundamental
principles of modern procedure. Many a claim that, on
principle, ought to be joined with another cannot be so
joined if one is cognizable only in admiralty. Many a
claim that, on principle, ought to be asserted as a counter=
claim cannot be so asserted if one of the claims is cognizable
only in admiralty. The same is true of cross-claims and
third-party claims. It is ironical that the separation of
admiralty should lead to such a result, since it was ad-
miralty, along with equity, that provided the model for
liberalization of the strict joinder rules of the common
law, and it was specifically Admiralty Rule 56 that provided
the model for FRCP 14 on third-party practice. For present
purooses one illustration must suffice: In & well-known and
complex suit in admiralty, the owners of vessels recovered
demurrage from the consignee of coal, but the consignee was
cenied the right to seek indemnity from the seller because
the contract of sale was nonmaritime. Yet there was plainly
diversity of citizenship between seller anc consignee,

Yone Suzuki v. Central Argentine Ry., 27 F. 2d 795 (2d

Cir. 1928). '"In matters of justice . . . the benefactor

is he who mekes one lawsult grow where two grew before.'
Wright, Joinder ~f Claims and Parties under Modern Pleading
Rules, 35 Minn. .. Rev. 580 (1952). See also Millar, Civil
Procedure of the Trial Court in Historical Perspective 3, 10
(1952).

Unification does not mean complete uniformity. There
are certain distinctively maritime remedies that must be
preserved, as distinctively equitable remedies were preserved
in the merger of 1938. 1In addition, history or the exigencies
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of maritime litigation occasionally require procedures
different from those now provided by the Civil Rules. The
problems of unification and the methods employed for
resolving them may be briefly summarized:

1. A number of the Admiralty Rules are already
identical, or substantially identical, with Civil Rules.

2. A large number of the Civil Rules are appropriate
without modification for application to what are now suits
in admiralty.

3, In several instances modifications of the Civil
Rules recommended by this Committee have been found appropriate
for application to what are now civil actions.

4, 1In a few instances special provision has been made
in the Civil Rules for what are now proceedings in admiralty,
the distinction being drawn, usually, in terms of the
jurisdictional basis for the claim.

5. The distinctively maritime remedies (attachment
and garnishment, actions in rem, possessory, petitory and

partition actions, and limitation of liability) are treated
in a set of Supplemental Rules.

Of necessity, our recommendations are based primarily
on the Civil Rules as amended July 1, 1963, However, we
have considered also the currently proposed amendments, first
approved by the Advisory Committee on Civil Rules at its
meeting October 31~ November 2, 1963, and those proposed
amendments have our approval as unified rules. -

The amendments to the Fedexral Rules of Civil Procedure
here proposed have been approved by the Advisory Committee
on Civil Rules,

We therefore recommend that the Rules of Civil Procedure
for the United States District Courts be amended:

(1) By making the changes in Rules 1, 8, 9, 14, 17,
18, 20, 26, 38, 42, 53, 65, 68, 73, 81, and 82,
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and Forms 2 and 15, set forth in Appendix I;

(2) By adding thereto a new Rule €%.1, as set forth
in Appendix I;

(3) By adding thereto the Supplemental Rules for
Certain Admiralty and Maritime Cases set forth in Appendix II.

Respectfully submitted, ;

Walter L. Pope,
Chairman, Advisory Commi -iee
on Admiralty Rules

Brainerd Currie,
Reporter, Advisory Committee
on Admiralty Rules.




- EXHIBIT B

E}: \‘;"ﬁ June 10, 1965

To the Chairman and Members of the Standing Committee on
Practice and Procedure of the Judicial Conference of the
United States:

STATEMENT ON BEHALF OF THE
ADVISORY COMMITTEE ON CIVIL RULES

oo el

g Jlemxs .

1. The Advisory Committee Recommends Adoption of the
Amendments Appearing as Part Il of ""Preliminary
Draft of Proposed Amendments to Rules of Civil
Procedure of the United States District Courts' (March
1964), as Revised R

i

The Standing Committee on Rules of Practice and Procedure in
March 1964 published and circulated to the bench and bar a Preliminary
Draft of various Civil Rules amendments, inviting comments and criti-
cisms which were to be submitted by April 1, 1965, Part II of the
Preliminary Draft set forth amendments originated by the Advisory
Committee on Civil Rules. At its meeting on May 14, 15, and 17, 1965,
the Advisory Committee considered the communications received from
the bench and bar and also reexamined various points at the suggestion
of members of the Committes. After full discussion, the Advisofy
Committee voted a number of changes of text and notes,

The Advisory Committee now recommends to the Standing Com-
mittee the adoption of Part Il of the March 1964 Preliminary Draft,

as revised. This material appears as Exhibit ""A'" annexed hereto.

8 For the further information of the Standing Committee, circular

letters from the reporters to the Advisory Committee, dated April 21




and April 28, 19t~ {with enclosures), commenting on communications
received,! are also presented. These are annexed hereto as Exhibits
HB'" and ""C.'"" Also annexed, marked Exhibit "D, " is a statement by
Mr. John P. Frank, a member of the Committe=, dissenting from the
proposal on Rule 19, and from part of the proposal on Rule 23.

Summary Statement of the Civil Rules
Amendments Recommended for Adoption?

(A) Amendments Regarding Joinder of Parties and Claims

Conscious of the increased frequency and importance of multi-
party, multiclaim litigation, the Advisory Committee shortly after its
organization in 1960 commenced a review of the relevant Rules. The
proposals set forth below are the result of extended consiceration by
the Committee.

1. Joinder of Persons Needed for Just Adjudication [Rule 19; also

Rule 4(f), 12(f), 13(h), 41]. Present Rule 19 (necessa:y joinder) is
improved to meet two major criticisms, namely, that the Rule.has a
number of textual deficiencies or traps, and that it is cast in an abstract
style not expressive of the functional problems encountered. The
revision eliminates the textual difficulties. and approaches the problems
more realistically.

New subdivision {(a) describes by reference to stated criteria the
persons who ought to be brought into the action if they are subject to
service of process and their joinder will not destroy subject-matter

jurisdiction. If a person whose joinder would otherwise be required

TAdditional communications were received after April 28, 1965.

2The summary omits various particulars and matters of detail.




under (a) cannot be made a party because he is not amenable to service
or his joinder would deprive the court of subject-matter jurisdiction
or would make the venue improper (assuming objection on that ground),
then the court is to consider the factors set forth in new subdivision (b)
as a basis for determining whether the action can fairly be retained,
or should rather be dismissed. The criteria of (a) and the factors
mentioned in (b) are drawn from the better-reasoned decisions.

The revision has taken advantage of an important scholarly &
" literature running back for almost a decade. The substance of the
revision has already been adopted in New York and Michigan. It has
been accepted as the correct approach irn the recent work of the ALI
study of the division of jurisdiction between State and Federal courts.

The draft circulated to the public caused some misunderstanding
because of the introduction of a new term, ''contingently necessary. "
That term has been eliminated in the interest of greater clarity. The
term ''indispensable' now appears in the revisionin a conclusory sense:
a person is regarded as indispensable when he cannot be made a party
and, upon consideration of the factors listed in (b), it is determin.ed
that in his absence the action shouldfbe dismissed.

Comment: The dissenting view objects to the revised Rule on the
ground that there is no abundance of cases which have been wrongly
decided under the present Rule. Ajg the present Rule does not pose the

cogent questions, it is hazd by reference to the Rule to judge of the

correctness of the decisions under it. When the proper questions are




addressed to the cases, a number appear presumptively erroneous or
questionable, as the analytical writing shows at length -- we say
"presumptively' because the opinions often do not come forward with
the crucial facts. There is every reason to believe that litigants as
well as courts will do a more efficient job when the Rule puts the proper
questions and establishes standards for their decision.

As above noted, ''indispensability'' is not discarded in the revised
Rule but is expressly recognized. Under the better-reasoned decisions,
the holding that a person is ''indispensable' is a conclusion reached
upon an assessment of the factcrs which are referred to in subdivision (b)
of the revised Rule.

The problem of joinder could be made less troublesome by increas-
ing the territorial range of service, and by relaxation of requirements
of subject-matter jurisdiction and venue, for then more persons would
become amenable tc joinder in an action. But it is not known when,
if ever, such changes (which must in part be made legislatively) will
come; and even under a relaxed sysiem, such as that advocated by the
ALI, a Rule on the lines proposed remains essential -- as indeed the
ALI proposal itself indicates.

2. Class Actions; Derivative Actions; Actions Relating to

Unincorporated Associations. -- (a) Class actions [Rule 23], The

present provision on class actions relies on such terms as ''joint' right,

""comrnon, ' etc, to define its component categories. These terms have

been found increasingly unsatisfactory. The revision uses a more
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practical set of definitions. It alsc pays more attention to problems of
management and procedural fairness, including questions of notice to
the class.

Subdivision (a) states the requisites of any class action, including

the requirement that the representative parties will fairly and adequately
protect the interests of the class.

Subdivision (b) goes on to describe three categories of class actions.

Illustrative of the first category [(b) (1) (A) and (B)] is an action
against a municipality to declare a bond issue invalid or to condition or
limit it (where separate actions by individuals would create a risk of
inconsistent adjudications establishing incompatible standards for the
defendant); or an action by policy holders against a fraternal benefit
association attacking a financial reorganization of the society (where in
case of individual litigation it would be impr'actical, and perhaps impossible,
to confine the effects of an adjudication to the particular plaintiff).

Illustrative of the second category [(b)(2)] is the typical civil-
rights litigation (where the party opposing the class has acted or refused
to act on grounds generally applicable to the class, making appropriate

final injunciive, or corresponding declaratory relief with respect to

?
the class).

The third category [(b)(3)] is a relatively flexible one. It envisages

numerous persons who have been affected in a more or less similar way

by the acts of another; typically these persons have less cohesiveness as




a group than the persons constituting the classes in the prior categories.
Under the revised Rule, it depends on the particular facts whether a
class action promises such advantages, on balance, that it cught to be
maintained -- advantages of achieving economies of money, time, and
effort, of promoting uniformity of decision, and, in some instances, of
enabling small people with small claims to vindicate their rights when
they could not otherwise do so. !

The stated requirements of the (b) (3) category are that the court
shall find that the questions common to the members of the class pre-
dominate over questions affecting only individual members, and that a
class action is superior to other available devices for the adjudication
of the controversy. Matteré pertinent to the findings are then listed
including the interest of members of the class in controlling their own
litigations, and the desirability or undesirability of concentrating the
litigation of the claims in the particular forum.

Illustrative of the (b)(3) class action would be some (but not all)
cases of fraud perpetrated on a group; some (but not all) cases of
anti-trust violations injuring a group. As the Note states, ''mass"
personal injury situations would ordinarily not be appropriate for handling
by class action.

If the court determines that a (b)(3) class action is to be maintained,

it is still required under subdivision (c)(2) to direct to members of the

class the best practicable notice, including individual notice to ail




members who can be identified through reasonable effort, advising them
of their right to be excluded from the scope of the action upon request,
and, if they should not request exclusion, of their right to enter an
appearance through counsel and of the fact that the judgment will embrace
them.

The judgment in a class action in any of the categories, whether or
not favorable to the class, embraces the membership as defined
pursuant to subdivision (c)(3). In a (b)(3) action the judgment includes
those to whom the notice was directed, excepting those who requested
exclusion or who are ultimately found not to be members of the class.
The present ''spurious' category is eliminated and with it the anomaly
of a so-called "class" action in which the judgment theoretically includes
only the specific parties and intervenors.

Although the new Rule regulates the content of the judgment to be

entered in the action, it does not attempt to predetermine the res judicata

effect of the judgment, which, according to established principle, can

be tested only in a subsequent action.

Subdivision (d) provides for vari;;us orders in the conduct an
managemen! of a class action including discretionary orders for notice
to the class during the proceedings. Subdivision (e) covers mandatory
notice and court api)roval upon dismissal or compromise of a class

action.

The more significant changes of the published draft voted by the

Advisory Commattee at its May meeting improve and tighten the {(b)(3)




provision, and clarify the notice procedure in initiating a class action of
that type. Members of such a class are now given an unqualified right
to ""opt out'' of the action, in contrast to the qualified right given them in
the published draft.

Comment: The proposed (b)(3) class action is located at a growing

point in the law. It is intended as one possible means of dealing effectively
with litigation involving large numbers of persons. Apart from the
standard cases covered by (b)(1) and {b)(2), is this kind of litigation always
to be carried out in separate units, or can it in some instances and under
appropriate safeguards be carried out under the umbrella of a single
action? If separate litigations are always required, then access to the
courts may be put out of reach for those whose individual stakes are low

or who by reason of poverty or ignorance will not go it alone.

At this moment, the response to this whole problem is the '"spurious"
class action which is objectionable because it does not distinguish cases
suitable for class treatment from those unsuitable, and because it has
the anomalous feature of the confinement of the judgment mentioned above.
The Committee has tried to use the experience with the ""spurious'' action
to develop something better.

The dissenting view would accept (b)(}) and (b)(2) and leave it at
that, eliminating (b)(3). This would destroy altogether the growing point ~
in the law. It would be a step backward from the existing position. It

would be a retreat, in the face of an insistent demand and need for going

-

forward to develop improved methods of handling disputes affecting groups.




This retrogressive view goes onl the mistaken assumption that (b)(3)
is merely the ""spurious' action by another name with the judgment
extending more broadly. Thus it is assumed that mass accident and other
personal injury cases would automatically qualify under (b)(3). 3 But
(b){3) is far more restrictive than the present "spurious'' provision; as
already indicated, the accident and like cases in all likelihcod would not
qualify -- among other reasons, the individuals' interests in controlling
their own litigations and in pressing their claims in forums of their own
choice would be found dominant. A case of "fraud by prospectus'' might
be quite another thing, as would a case of small individual interests where
there could be little concern for separate control of lawsuits. Subdivision
(b)(3) directs attention to the question, Is the class action device superior

to other procedural possibilities for this particular state of facts ?, and

only when the court makes findings in the affirmative does a class action
lie.

The dissenting view acknowledges that the revision’ ''greatly improves
the devices to protect the class firem abuse, ' but suggests that somehow
this will not apply to (b)(3) cases. But major protective devices in the
Rule (see subdivision (d)) apply to all categories, and there are further
protective devices applicable to the (b)(3) class (see subdivision (c)(2)).

The alleged ''corruption potential' and possibilities for improper

solicitation under (b){(3) are not materially different from the abuses that

3Reference is also made to ""wage hour'' cases but these are covered by
special legislation having a special history. See 52 Stat. 1060, 1069 (1938);
61 Stat. 84, 87-88 (1947); 29 U.S.C. §216(b); Sen. Rep. No. 48, 80th Cong.,
1st Sess. (1947), pp. 49-51,
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can arise in standard class actions, shareholders' derivative actions, and
today's "'spurious'’ actions; the Committee believes that such abuses could
be checked if they should occur, and that fear of them should not stand in
the way of the reform.

Finally it is claimed that the liberties of class members are being
invaded. Consider the case which is supposed of a class member who
receives the initial notice that action has been brought on behalf of the
class. If he requests exclusion for the purpose of bringing his own action
or otherwise, he will be excluded. He may, if he chooses, appear in
the class suit by counsel. If he does nothing, having been advised by the
notice of the consequences, he will still fare better than he does today
when he does not act -- he will get fair representation in the action.
Throughout he has a better range of choices than class members in the
standard, well-accepted class actions. As to the possibility that notice,
will nct be received, (c)(2) requires the best practicable notice, and in
the end constitutional standards of due process must be complied with or
the member will not be bound by the judgment, Again we are dealing
with a member who has not acted on his own, and who today might be left
entirely in the cold without any representation.

(b) Derivative actions [Rule 23.1]. The published draft carried

forward the present provisions of Rule 23(b) with certain additional
material. The correspondence shqwed the need for corrections in this
material. Instead of stating as the published drait did, that the derivative

plaintiff must adequately represent the corporation (inapposite because

the corporation is represented separately in the action), the improved
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draft says that the plaintiff must adequately represent the interests of
shareholders similarly situated. The reference back to new Rule 23(d)
(class actions: orders in conduct of action) has been eliminated because
much of 23(d) is not relevant and the rest is subject to misconstruction
as applied to a derivative action. Instead the Note calle attention to the
court's inherent power to provide for the conduct of the proceedings
and to require any appropriate notice to shareholders.

(c) Actions relating to unincorporated associations are covered

by Rule 23. 2.

3, Intervention of Right [Rule 24]. The main purpose of this

amendment is to correct a paradoxical situation created by reading ''is

or may be bound" appearing in present Rule 24(a)(2) as referring to res
judicata in the strict sense. On this reading, if a member of the class
demanded intervention in a class action on the ground of inadequacy of
representation, he might be met with the argument that if the representa-
tion was in fact inadequate, he would not be technically '""bound'' by the
class judgment, whereas, if the representation was adequate, there was
no basis at all for intervention. But if the class member could eétablish
inadequacy of representation with sufficient probability, he should not be
put to the risk of a judgment which included him by its terms, and be
obliged to test the judgment by collateral attack. The effect cf the amend-

ment is to provide that if a person who would be affected in a practical

sense by the disposition of an action is not joined as a party, he has a

right to intervene unless he is adequately represented by an existing party.

11,




12.

4. Joinder of Claims in Multiparty Cases [Rule 18(a); also Rule 20(a) ).

Present Rule 18(a) governing joinder of claims contains a confusing internal
reference to other Rules dealing with joinder of parties. The amendment
restores the principle of pleading that -- whether or not there are multiple
parties in the action -- a party asserting a claim may join with it any
claim, legal, equitable, or maritime, that he may have against the opposed
party. (The amendment treats only of pleading: claims properly joined

as a matter of pleading may still be separated for purposes of trial. Also,
the amendment is without prejudice to the problems of subject-matter

jurisdiction or venue which may arise as to particular claims.)

(B) "Foreign' Amendments

1. Proof of Official Record [Rule 44]. The chief purpose of this

revision is to set up a procedure for qualifying foreign official records
for admission in evidence which will accommodate to the practical and
legal situations found in the foreign countries from which the records
emanate. For example, the present rule assumes that the foreign
official having custody of the record is empowered to attest it: in some
foreign countries that is not so. The present rule assumes that U. S.
consular officials have data available from which they can easily certify

the authority of the foreign attesting official: sometimes that is not the

4Developed collaboratively by the Advisory Committee on Civil Rules,
the Commission and Advisory Committee on International Rules of Judicial
Procedure, and the Columbia Law School Project on International Procedure.



case. The revised ruletakes better account of the actual conditions. It
parallels Article V of the Uniform Interstate and International Procedure

Act adopted by the Commissioners on Uniform State Laws.

2. Determination of Foreign-Country Law [Rule 44.1]. This new

rule, which is similar to Article IV of the Uniform Act, clarifies and
codifies in brief compass the pleading, proof, and determination of

foreign-country law.

(C) Miscellaneous Amendments

1. Trial Court's Power to Grant New Trial Motion on Ground Not

Stated in Motion [Rule 59{(d)]. There is authority construing Rule 59(b)

and (d) narrowly and holding that the trial court may not grant a new trial
motion, timely served, on a ground not stated in the motion but believed

to be sound by the court, if the court's order is made more than ten days
after entry of judgment. These authorities are overruled by the amend-

ment, and the court's power is confirmed. The amendment supplements

present subdivision (d) which empowers the court to grant a new trial

on its own iniuative within the ten days.

As published, the proposal would also have permitted the moving
party to apply to the court for permission to amend a pending new-trial
motion after the renth day to include new or different grounds. The need
for this change ir the Rule is minimized by the change described in the
preceding paragraph. (See also the proposal of the Advisory Committee

on Appellate Rules o arnend Rule 73(a), second sentence, to codify recent

13.
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Supreme Court cases and prevent ""entrapment'' of a party who relies on
the trial court's assurance that he has made a timely post-verdict motion
which would terminate the running of the time for taking an appeal.)

2. Waiver of Dilatory Defenses Omitted from Pre-Answer Motion,

etc. [Rule 12(g), (h)]. This amendment resolves a doubt in the interpreta-

tion of the Rule. Where a defendant prior to answer makes a Rule 12 motion
(e.g., to dismiss for failure to state a claim) and fails to join any ''dilatory"’
defense (improper venue, lack of personal j:r:sdiction, insufficiency of
process or of service thereof) whic.i is then available to him, it is now
made clear that the on.itted dilatory defense is waived and out of the case;

it cannot be raised anew in the answer. Consonant with this is the

further provision that if a dilatory defense is not waived in the manner

just indicated, it is novertheless waived if not made by motion, or in the
answer, or in ar ame: 9ment of *he answer allowed as a matter of course
under Rule 15(a). The amendranent thus aims at consolidated, early
assertion ana ronsideration of defenses not going to the merits.

3. Practice on Preliminary Injunctions and Temporary Restraining

Orders [Rule 65(a), (b)]. In line with sound equity practice, it is pro-
vided that the court may order the trial on the merits to be advanced
and consolidated with the hearing of an application for a preliminary
injunction; even apart from consolidation, evidence received -n the

preliminary injunction becomes part of the trial record and need not be



15.

repeated 2! the trial. With regard to temporary restraining orders, it
is indicated that informal notice is preferable to none; and that such an
order is not to be granted without some notice unless it appears that
irreparable injury will result before a hear ing can be held and counsel for
the applicant certifies the efforts he has made to give notice and the
reasons why notice should not be required.

4. Relation Back of Amendment Changing Party Defendant [Rule

15(c)]. Injustice has arisen in cases where a plaintiff names the wrong
party defendant and the mistake is not discovered until the limitations
period has run, for it has been held that an amendment introducing the
proper defendant does not relate back. Under carefully guarded conditions
of fairness to the party introduced by amendment, relation-back is now
provided for. There is a special paragraph dealing with situations in
which mistakes are made in naming Government agencies as defendants.

5. Interpreters [Rule 43(f)]. The amendment authorizes the court

to appoint interpreters (including interpreters for the deaf), to fix the
compensation, and to direct its payment and ultimate taxation as costs.

6. Alternate Jurors [Rule 47(b)]. In harmony with a propobsed

change in the Criminal Rules, this amendment would authorize as many
as six alternate jurors in civil cases.

It is understood that the Advisory Committee on Criminal Rules is
suggesting that the Government and defendant shall be permitted to agree

on a jury of less than twelve. Thig possibility already exists in civil

cases under Civil Rule 48,



Further, the Advisory Committee on Criminal Rules suggests that,
by agreement, alternate jurcrs be permitted to replace jurors who are
disabled or disqualified after the jury retires. The feeling in the Civil
Committee is that such a provision will be availed of so infrequently in
civil cases as not to warrant inclusion in the Civil Rules.

7. Application of Rules in U.S. District Court for District of

Columbia [Rule 81(a)(1)]. Extension of the application of the Rules to
probate proceedings in the U.S.D.C. D.C. is proposed by the Advisory
Committee in response to a request by the judges of that court. Other
changes reflect the fact that adoption proceedings are no longer within
the court's jurisdiction, and '"lunacy' proceedings are now called "'mental
health. "

8. Rescission of Special Copyright Rules [Rule 65(f), 81(a)(l);

Proposed Order of Court]. Under the Copyright Law of 1909, the Supreme
Court was given a special rulemaking power regarding actions for
copyright infringement., This statutory provision was repealed in 1948,
in the light of the general rulemaking power conferred on the Court by
the Rules Enabling Act of 1934,

- The Special Copyright Rules as promulgated by the Court in 1909
(with an amendment of 1939) still exist, although in all other respects
the practice in copyright cases is governed by the Civil Rules. The
Special Rules contain, first, a peculiar pleading requirement about

annexing the works in suit to the pleadings. This, it is agreed, is un-

necessary; the Civil Rules cover the matter of exhibits adequately.
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Second, the Special Rules set forth a procedure implementing the provision
of the Copyright Law which permits impounding of allegedly infringing
works and other things as an interlocutory remedy. The procedure laid
down is objectionable: it is rigid and virtually eliminates discretion in
the court; it does not require the plaintiff to make any showing of irreparable
injury as a condition of securing the interlocutory relief; nor does it
require the plaintiff to give notice to the defendant of an application for
impounding even when an opportunity for hearing could feasibly be provided.
Accordingly it is proposed to rescind the Special Copyright Rules,
and to treat impounding under the Copyright Law as a form of provisional
injunctive relief under Rule 65 with the discretion and safeguards there
provided. The copyright bar is insistent that the procedure for impounding
. be uniform throughout the country and that a way be open to deal with
fly-by-night defendants who may disappear if given advance notice.
Rule 65 is a uniform national regulation and in appropriate cases permits

temporary relief without advance notice to the defendant.

Note. A bill for the general revision of the Copyrigat L.aw has
been introduced in the present session of Congress and hearings on it

have begun.

I1I. The Advisory Committee is Continuing Work on
Revision of the Discovery Rules

The mest important piece of business now engaging the attention of
the Advisory Committee is revision of the Rules on discovery including

the Rule governing the pretrial conference. One meeting of the Committee
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£ was wholly devoted to this subject, and part of the last meeting was also
given over to it. It will be recalled that in aid of the Committee's work
an extensive empirical study has been carried out by the Columbia Law

School's Project for Effective Justice.

A, M. S.
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EXHIBIT C

PROPOSED AMENDMENTS TO RULES OF CIVIL PROCEDURE
FOR THE UNITED STATES DISTRICT COURTS*

Rule 1, Scope of Rules

These rules govern the procedure in the United
States district courts in all suits of a civil nature
whether cognizable as cases at law or in equity or in
admira1t§, with the exceptions stated in Rule 81,

ey shall be construed to secure the just, speedy,
and inexpensive determination of every action,

Advisory Committee's Note

This is the fundamental change necessary to effect
unification of the civil and admiralty procedure, Just
as the 1938 rules abolished the distinction between
actions at law and suits in equity, this change would
abolish the distinction between civil actions and suits
in admiralty, See also Rule 81,

Rule 4, Process

(£f) TERRITORIAL LIMITS OF EFFECTIVE SERVICE,
All process other than a subpoena may be served
anywhere within the territorial limits of the state
in which the district court is held, and, when
authorized by a statute of the United States or by
these rules, beyond the territorial limits of that
state, In addition, persons who are brought in as
parties pursuant to Rule &3{h) em Rule 14, or as
additional parties to a pending action or a counter-
claim or cross-claim therein pursuant to Rule 19, _
may be served in the manner stated in paragraphs (1)-
(6) of subdivision (d) of this rule at all places
outside the state but within the United States that
are not more than 100 miles from the place in which
the action is commenced, or to which it is assigned

* New matter is shown in jtalics; matter to be
omitted is lined through,




or transferred for trial; and persons required to
respond to an order of commitment for civil contempt

may be served at the same places. A subpoena may he
served within the territorial limits provided in Rule 45.

Advisory Committee's Note

The wording of Rule 4(f) is changed to accord with
the amendment of Rule 13(h) referring to Rule 19 as
amended.

Rule 8. General Rules of Pleading
(e) PLEADING TO BE CONCISE AND DIRECT; CONSISTERCY

(2) A party may set forth two or more statements
of a claim or defense alternately or hypothetically,
either in one count or defense or in separate counts or
defenses, When two or more statements are made in the
alternative and one of them if made independently would
be sufficient, the pleading is not made insufficient by
the insufficiency of ‘one or more of the alternative
statements, A party may also state as many separate
claims or defenses as he has regardless of consistency
and whether based on legal, er or equitable greurds e¥
en-besh eguitable, or maritime grounds, All statements

shall be made subject to the obligations set forth in
Rule 11,

Advisory Committee's Note

The change here is consistent with the broad
purposes of unification.

Rule 9. Pleading Special Matters

(h) ADMIRALTY AND MARITIME CLAIMS. A pleading or
count setting forth a claim for relief within the admiralty
and maritime jurisdiction that is also within the juris-
diction of the district court on some other ground may
contaln a statement identifying the claim as an admiralty
or maritime claim for the purposes ot Rules 14(c), 26(a),
38(e), 73(h), 82, and the bupplemental Rules for Certain
Admiralty and Maritime Cliaims, Jf the claim is cognizable
only in admiralty it is an admiralty or maritime claim
for those purposes whether so identified or not. The
amendment of a pleading to add or withdraw an identifying
statementi 1s governed by the principles of Rule 105.




Advisory Committee's Note

Certain distinctive features of the admiralty
practice must be preserved for what are now suits
in admiralty. This raises the question: After
unification, when a single form of action is
established, how will the counterpart of the
present suit in admiralty be identifiable? In
part the question is easily answered. Some claims
for relief can only be suits in admiralty, either
because the admiralty jurisdiction is exclusive or
because no nonmaritime ground of federal Juris-~
diction exists, Many claims, however, are cognizablse
by the district courts whether asserted in admiralty
or in a civil action, assuming the existence of a
nonmaritime ground of jurisdiction. Thus at present
the pleader has power to determine procedural consequences
by the way in which he exercises the classic privilege
given by the saving-to-suitors clause (28 U.S.C,
§ 1333) or by equivalent statutory provisions. For
example, a longshoreman's claim for personal injuries
suffered by reason of the unseaworthiness of a vessel
may be asserted in a suit in admiralty or, if
diversity of citizenship exists, in a civil action,
One of the important procedural consequences is that
in the civil action either party may demand a jury
trial, while in the suit in admiralty there is no
right to jury trial except as provided by statute.

It is no part of the purpose of unification to
inject a right to jury trial into those admiralty
cases in which that right is not provided by statute,
Similarly, as will be more specifically noted below,
there is no disposition to change the present law as
to interlocutory appeals in admiralty, or as to the
venue of suits in admiralty; and, of course, there is
no disposition to inject into the civil practice as
it now is the distinctively maritime remedies
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(maritime attachment and garnishment, actions in rem,
possessory, petitory, and partition actions and limita-
tion of 1liability). The unified rules must therefore
provide some device for preserving the present power

of the pleader to determine whether these historically
maritime procedures shall be applicable to his claim

or not; the pleader must be afforded some means of
designating his claim as the counterpart of the

present suit in admiralty, where its character as

such is not clear.

The problem is different from the similar one
concerning the identification of claims that were
formerly suits in equity. While that problem is not
free from complexities, it is broadly true that the
modern counterpart of the suit in equity 1s
distinguishable from the former action at law by the
character of the relief sought. This mode of
identification is possible in only a limited
category of admiralty cases. In large numbers of
cases the relief sought in admiralty is simple money
damages, indistinguishable from the remedy afforded
by the common law. This is true, for example, in the
case of the longshoreman's action for personal injuries
stated above. After unification has abolished the
distinction between civil actions and suits in
admiralty, the complaint in such an action would be
almost completely ambiguous as to the pleader's
intentions regarding the procedure invoked, The
allegation of diversity of citizenship might be
regarded as a clue indicating an intention to proceed
as at present under the saving-to-suitors clause; but
this, too, would be ambiguous if there were also
reference to the admiralty jurisdiction, and the
pleader ought not to be required to forgo mention
of all available jurisdictional grounds,

Other methods of solving the problem have been
carefully explored, but the Advisory Committee has
concluded that the preferable solution is to allow
the pleader who now has power to determine procedural
consequences by filing a suit in admiralty to exercise
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that power under unification, for the limited instances
in which procedural differences will remain, by a
simple statement in his pleading to the effect that

the claim is an admiralty or maritime claim,

The choice made by the pleader in identifying or
in failing to identify his claim as an admiralty or
maritime claim is not an irrevocable election, The
rule provides that the amendment of a pleading to add
or withdraw an identifying statement is subject to
the principles of Rule 15.

Rule 12, Defenses and Objections--When and How
Presented--By Pleading or Motion--Motion for
Judgment on the Pleadings

(b) HOW PRESENTED, Every defense, in law or
fact, to a claim for relief in any pleading, whether
a claim, counterclaim, cross-claim, or third=-party
claim, shall be asserted in the responsive pleading
thereto if one 1s required, except that the following
defenses may at the option of the pleadeyv be made by
motion: (1) lack of jurisdiction over the subject
matter, (2) lack of jurisdiction over the person,
(3) improper venue, (4) insufficiency of process,
(5) insufficiency of service of process, (6) failure
to state a claim upon which relief can be granted,
(7) failure to join am tmdispemsabie a party under
Rule 19, A motion making any of these defenses shall
be made before pleading if a further pleading is
permitted. No defense or objection is waived by
being joined with one or more other defenses or
objections in a responsive pleading or motion. If a
pleading sets forth a claim for relief to which the
adverse party is not required to serve a responsive
pleading, he may assert at the trial any defense in
law or fact to that claim for relief, If, on a
motion asserting the defense numbered (6) to dismiss
for failure of the pleading to state a claim upon
which relief can be granted, matters outside the
pleading are presented to gnd not excluded by the
court, the motion shall be treated as one for
summary judgment and disposed of as provided in
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Rule 56, and all parties shall be given reasonable
opportunity to present all material made pertinent
to such a motion by Rule 56.

(g) CONSOLIDATION OF DEFENSES IN MOTION, A
party who makesa motion under this rule may join with
it any other motions herein provided for and then
available to him, If a party makes a motion under
this rule but does net tmetude therein ati defenses
and ebjecttons omits therefrom any defense or
objection then available to him which this rule
permits to be raised by motion, he shall not there-
after make a motion based on any of the defenses or
objecttons the defense or objection so omitted,
except a motion as provided in subdivision (nh)(2) eof
thts rute hereof on any of the grounds there stated.

(h) WAIVER OR PRESERVATION OF CERTAIN DEFENSES.
A parsy waives alt defenses and ebjeetions whieh he

does not present etther by motion as heretnbefore
provided or; tf he has made mo motien; in his answer
or replty; except (¥ that the defense of fatlture to
state a ctaim upon which relief can be granted; the
defense of fatture teo join an indtspensabte party;s
and the ebjeetion of faiiure te state a tegal defense
to a ctatm may atso be made by a tater pieading; &£
one ts permttted; or by motton for judgment on the
pteadings or at the trital on the mertes; and exeept
€2y that; whenever it appears by suggestion of the
parttes or otherwise that the court tacks juritsdiettieon
of the subjeet matter; the court shati dismiss the
acttons The objtection or defenze; $f made at the
triat; shatt be d:oposed of as provided tm Ruke :5¢b)
trn the tight of any evidernee that may have been
recetvedrs (1) A defense of lack of jurisdiction
over the person, improper venue, insufficiency of
process, or insufficiency of service of process is
waived (A) if omitted from a motion in the circum-
stances described in subdivision (g), or (B) if it is
neither made by motion under this rule nor included
in a responsive pleading or an amendment thereof

permitted by Rule 15(a) to be made as a matter of
course.
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(2) A defense of fallure to state a claim upon
which relief can be granted, a defense of failure to
join a party indispensable under Rule 19, and an
objection of failure to state a legal defense to a
claim may be made in_any pleading permitted ox oxdered

under Rule 7(a), or by motion for judgment on the
pleadings, or at the trial on the merits.

(3) Whenever it appears by suggestion of the
parties ox otherwise that the court lacks jurisdiction
of the subject matter, the court shall dismiss the

action,

Advisory Committee's Note

Subdivision (b)(7), The terminology of this
gsubdivision is changed to accord with the amendment
of Rule 19. See the Advisory Committee's Note to
Rule 19, as amended, especilally the third paragraph
therein before the caption ''Subdivision (c)."

Subdivision (g). Present subdivision (g) forbids
a defendant who makes a preanswer motion under this
rule from making a further motion presenting any
defense or objection which was available to him at
the time he made the first motion and which he could
have included, but did not in fact include therein,
Thus if the defendant moves before answer to dismiss
the complaint for failure to state a claim, he is
barred from making a further motion presenting the
defense of improper venue, 1f that defense was
available to him when he made his original motion.
Amended subdivision (g) is to the same effect, This
recuired consolidation of defenses and objections
in 2 Rule 12 motion is salutary in that it works
pgainst piecemeal comsideration of a case. For
exceptions to the requirement of consolidation, see
the last clause of subdivision (g), referring to new
subdivision (h)(2).

Subdivision (h). The question has arisen whether
an omitted defense which g¢annot be made the basis



of a second motion may nevertheless be pleaded in the

answer., Present subdivision (h) calls for waiver of

", defenses and objections which he [defendant] dces

not present ., ., . by motion . . . OF, if he has made no
motion, in his answer . . . .'" If the clause "{f he has

made no motion," is read literally, it seems that the
omitted defense is waived and cannot be pleaded in the
answer, On the other hand, the clause may be read as adding
nothing of substance to the preceding words; in that event it
appears that a defense 1s not waived by reason of being
omitted from the motion and may be set up in the answer,

The decisions are divided. Favoring waiver, see Keefe v.
Derounian, 6 F.R.D. 11 (N.D. Ill, 1946); Elbinger v.
Precision Metal Workers Corp., 18 F.R.D. 467 (E.D. Wis,
1956) ; see also Rensing v. Turner Aviation Coxp., 166 F.
Supp. 790 (N.D, I1l, 1958); E. Beiersdorf & Co. v Duke
Laboratories, Inc., 10 F.R.D. 282 (S.D.N.Y. 1950); Neset V.
Christensen, 92 F.Supp. 78 (E.D.N.Y, 1950) ., Opposing waiver,
see Phillips v, Baker, 121 F.2d 752 (9th Cir. 1941); Crum v.
Graham, 32 F.R.D. 173 (D.Mont. 1963) (regretfully following
the Phillips case); see also Birmbaum v, Birrell, 9 F.R.D. 72

(S.D.N,Y. 1948); Johnson v. Joseph Schlitz Brewing Co., 33
F.Supp. 176 (E.D. Tean, 1940); cf. Carter v, American Bus

Lines, Inz., 22 F.R.D. 323 (D. Neb. 1958).

Amended subdivision (h)(1l)(A) eliminates the ambiguity
and scvates that certain specified defenses which were
availsble to a party when he made a preanswer motion, but
which ~o omitted from the motion, are waived. The specified
defenses are lack of jurisdiction over the person, improper
venue, insufficiency of process, and insufficiency of sexrvice
of process (see Rule 12(b)(2)-(5)). A party who by motion
invites the court to pass upon a threshold defense should
bring forward all the specified defenses he then has and
thus allow the court to do a reasonably complete job. The
waiver reinforces the policy of subdivision (g) forbidding
successive motions.

By amended subdivision (h)(1)(B), the specified defenses,

even if not waived by the operation of (A), are waived by

the failure to raise them by a motion under Rule 12 or in

the responsive pleading or any amendment thereof to which

the party is entitled as & matter of course. The specified
defenses are of such a character that they should not be
delayed and brought up for the first time by means of an
application to the court to amend the responsive pleading.

i
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Since the language of the subdivisions is made
clear, the party is put on fair notice of the effect
of his actions and omissions and can guard himself
against unintended waiver, It is to be noted that
while the defenses specified in subdivision (i) (1)
are subject to waiver as there provided, the more
substantial defenses of failure to state a claim
upon which relief can be granted, failure to join a
party indispensable under Rule 19, and failure to state
a legal defense to a claim (see Rule 12(b), (6), (7),
(£)), as well as the defense of lack of jurisdiction
over the subject matter (see Rule 12(b)(1l)), are

expressly preserved against waiver by amended subdivi-
sion (h) (2) and (3),

Rule 13. Counterclaim and Cross=Claim

(h) ABDBITIONAL-PARTIES-MA¥-BE-BROUGHT-IN JOINDER
OF ADDITIONAL PARTIES, When the presence of parttés
ethey tham these te the originat action ts requirved
for the granting of complete retief in the determina-
tion of a esunterclaim or cress-ctaim; the eourt shatt
order them: =5 be brought in as defendants as provided
tn these rules; tf jurisdietion of them ean be obhtained
ané thetr joinder wil: net deprive the court of
jurtsdiceten of the aetiemr Persons other than those
made parties to the original action may be made
parties to a counterclaim or cross-claim in accordance
with the provisions of Rules 19 and 20,

Advisory Committee's Note

Present Rule 13(h), dealing with the joinder of
additional parties to a counterclaim or cross-claim,
partakes of some of the textual difficulties of
present Rule 19 on necessary joinder of parties, 3See
Advisory Committee's Note to Rule 19, as amended; cf.
3 Moore's Federal Practice, para. 13.39 (2d ed. 1963),
and Supp. thereto; IA Barron & Holtzoff, Federal Practice
and Procedure § 399 (Wright ed. 1960). Rule 13(h) is
also Inadequate in failing to call attention to the
fact that a party pleading a counterclaim or cross-
claim may join additional persons when the conditions

for permissive joinder of parties under Rule 20 are
satisfied.




e 10 =

The amendment of Rule 13(h) supplies the latter
omission by expressly referring to Rule 20, as amended,
and also incorporates by direct reference the revised
criteria and procedures of Rule 19, as amended.
Hereafter, for the purpose of determining who must or
may be joined as additional parties to a counterclaim
or cross-claim, the party pleading the claim is to be
regarded as a plaintiff and the additional parties
as plaintiffs or defendants as the case may be, and
amended Rules 19 and 20 are to be applied in the
usual fashion. See also Rules 13(a) (compulsory
counterclaims) and 22 (interpleader).

The amendment of Rule 13(h), like the amendment
of Rule 19, does not attempt to regulate Federal
jurisdiction or venue. See Rule 82, It should be
noted, however, that in some situations the decisional
law has recognized 'ancillary' Federal jurisdiction
over counterclaims and cross-claims and "ancillary"
venue as to parties to these claims,

Rule 14, Third-Party Practice

(a) WHEN DEFENDANT MAY BRING IN THIRD PARTY.
At any time after commencement of the action a
defendant defending party, as a third-party plaintiff,
may cause a summons and complaint to be served upon
a person not a party to the action who is or may be
liable to him for all or part of the plaintiff's
claim against him., The third-party plaintiff need
not obtain leave to make the service if he files
the third-party complaint not later than 10 days
after he serves his original answer, Otherwise he
must obtain leave on motion upon notice to all parties
to the action. The person served with the summons
and third-party complaint, hereinafter called the
third-party defendant, shall make his defenses to
the third-party plaintiff's claim as provided in
Rule 12 and his counterclaims against the third-
party plaintiff and cross=claims against other third-
party defendants as provided in Rule 13. The third-




party defendant may assert against the plaintiff any
defenses which the third-party plaintiff has to the
plaint iff's claim. The third-party defendant may
also assert any claim against the plaintiff arising
out of the transaction or occurrence that is the
subject matter of the plaintiff's claim against

the thuird-party plaintiff. The plaintiff may assert
any claim against the third-party defendant arising
out of the transaction or occurrence that is the
subject matter of the plaintiff's claim against the
third-party plaintiff, and the third-party defendant
thereupon shall assert his defenses as provided in
Rule 12 and his counterclaims and cross-claims as
provided in Rule 13. Any party may move to strike
the third-party claim, or for its severance Or
separate trial. A third-party defendant may proceed
under this rule against any person not a party to the
action who is or may be liable to him for all or part
of the claim made in the action against the third-
party defendant, The third-party complaint, if
within the admiralty and maritime jurisdiction, may
be in rem against a vessel, cargo or other property
subject to admiralty or maritime process in rem, in
which case references in this rule to the summons
include the warrant of arrest, and references to the
Third-party plaintiif or defendant include, wkere
appropriate, the claimant of the property arrested.

(¢c) ADMIRALTY AND MARITIME CLAIMS, When a plaintiff
asserts an admiralty or maritime claim within the
meaning of Rule 9(h), the defendant or claimant, as
a third-party plaintiff, may bring in a third-party
defendant who may be wholly or partly liable, either
to the plaintiff or to the third-party plaintiff, by
way of remedy over, contribution or otherwise on
account Of the same transaction, occurrence or series
of transactions or occurrences. In such a case the
third-party plaintiff may also demand judgment against
Fhe third-party defendant in favor of the plaintiff,
in which event the third-party defendant shall make
his defenscs to the claim of the plaintiff as well
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as tc that of the third-party plaintiff in the
manner provided in Rule 12 and the action shall
proceed as if the plaintiff had commenced it
against the third-party defendant as well as the
Third-party plaintiff.

Advisory Committee's Note

Rule 14 was modeled on Admiralty Rule 56, An
important feature of Admiralty Rule 56 is that it
allows impleader not only of a person who might be
liable to the defendant by way of remedy over, but
also of any person who might be liable to the
plaintiff. The importance of this provision is that
the defendant is entitled to insist that the plaintiff
proceed to judgment against the third-party defendant,
In certain cases this is a valuable implementation
of a substantive right. For example, in a case of
ship collision where a finding of mutual fault is
possible, one shipowner, if sued alone, faces the
prospect of an absolute judgment for the full amount
of the damage suffered by an innocent third party;
but if he can implead the owner of the other vessel,
and if mutual fault is found, the judgment against
the original defendant will be in the first instance
only for a moiety of the damages; liability for the
remainder will be conditioned on the plaintiff's
inability to collect from the third-party defendant.

This feature was originally incorporated in
Rule 14, but was eliminated by the amendment of 1946,
so that under the present rule a third party may not
be impleaded on the basis that he may be liable to
the plaintiff. One of the reasons for the amendment
was that the Civil Rule, unlike the Admiralty Rule,
did not require the plaintiff to go to judgment
against the third-party defendant. Another reason
was that where jurisdiction depended on diversity of
citizenship the impleader of an adversary having the
same citizenship as the plaintiff was not considered
possibie,
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Retention of the admiralty practice in those
cases that will be counterparts of the present suit
in edmiralty is clearly desirable.

Rule 15. Amended and Supplemental Pleadings

(c¢) RELATION BACK OF AMENDMENTS. Whenever the
claim or detense asserted in the amended pleading
arose out of the conduct, transaction, or occurrence
set forth or attempted to be set forth in the original
pleading, the amendment relates back to the date of
the original pleading. An amendment changing the
party against whom a claim is asserted relates back
if the foregoing provision is satisfied and, within
the period provided by law for commencing the
action against him, the party to be brought in by
amendment (1) has received such notice of the
institution of the action that he will not be
prejudiced in maintaining his defense on the merits,
and (2) knew or should have known that, but for a
mistake concerning the identity of the proper party,
the action would have heen brought against him.

The delivery or mailing of process to the
United States Attorney, or his designee, or the
Attorney General of the United States, or an_agency
or officer who would have been a proper defendant if
named, satisfies the requirement of clauses (1) and
(2) hereof with respect to the United States or any
agency or officer thereof to be brought into the
action as a defendant,

Advisory Committee's Note

Rule 15(c) is amplified to state more clearly
when an amendment of a pleading changing the party
against whom a claim is asserted (including an amend-
ment to correct a misnomer or misdescription of a
defendant) shall ''relate back' to the date of the
original pleading.
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The problem has arisen most acutely inm certain
actions by private parties against officers ox agencies
of the United States, Thus an individual denied
gocial pecurlty benefits by the Secretary of Health,
Education, and Welfare may secure review of the
decision by bringing a civil action against that
officer within sixty days. 42 U,S.,C. § 405(g)

(Supp. ILI, 1962), In several recent cases the
claimants instituted timely action but mistakenly
named as defendant the United States, the Department
of HEW, the "Federal Security Administration" (& non-
existent agency), and a Secretary who had retired from
the office nineteen days before, Discovering their
mistakes, the claimants moved to amend their complaints
to name the proper defendant; by this time the statu-
tory sixty-day period had expired, The motions were
denied on the ground that the amendment ''would amount
to the commencement of a new proceeding and would not
relate back in time so as to avoid the statutory
provision , . , that suit be brought within sixty
days, , . ." Cohn y, Federal Security Adm,, 199
F,Supp, 884, 885 (W,D.N.,Y, 1961); see also Cunninghem
v, United States, 199 F, Supp. 541 (W.D. Mo. 1958);
Hall v, Department of HEW, 199 F. Supp. 833 (S.D.

Tex, 1960); Sandridge v, Folsom, Secretary of HEW, 200
F. Supp. 25 (M.D. Tenn., 1959), [The Secretary of
Health, Education and Welfare has approved certain
ameliorative regulations under 42 U.S.C. §405(g).

See 29 Fed, Reg. 8209 (June 30, 1964); Jacoby, The
Effect of Recent Changes in the Law of “Nonstatutory’
Judicial Review, 53 Geo, L.J. 19, 42-43 (1964); see
also Simmons v. United States Dept. HEW, 328 F, 2d
86 (3d Cir. 1964).]

Analysis in terms of ''new proceeding" is traceable
to Davis v, L, L. Cohen & Co., 268 U.S. 638 (1925),
and Mellon v. Arkansas Land & Lumber Co., 275 U.S. 460
(1928), but those cases antedate the adoption of the
Rules which import different criteria for determining
when an amendment is to ''relate back'. As lower courts
have continued to rely on the Davis and Mellon cases
despite the contrary intent of the Rules, clarification
of Rule 15(c¢) 1s considered advisable.
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Relation back is intimately connected with the
policy of the statute of limitations. The policy of
the statute limiting the time for suit against the
Secretary of HEW would not have been offended by
allowing relation back in the situations described
above. For the government was put on notice of the
claim within the stated period--in the particular
instances, by means of the initial delivery of process
to a responsible government official (see Rule 4(d)
(4) and (5)). In these clrcumstances, characterization
of the amendment as a new proceeding is not responsive
to the reality, but is merely question-begging; and
to deny relation back is to defeat unjustly the
claimant's opportunity to prove his case., See the
full discussion by Byse, Suing the "Wrong' Defendant
in Judicial Review of Federal Administrative Action:
Proposals for Retorm, // Harv. L. Rev. 40 (1963); see

also ILl., Civ. P. Act §46(4).

Much the same question arises in other types of
actions agalnst the government (see Byse, supra, at
45 n. 15). 1In actions between privatc parties, the
problem of relation back of amendments changing
defendants has generally been better handled by the
courts, but incorrect criteria have sometimes been
applied, leading sporadically to doubtful results.
See 1A Barron & Holtzoff, Federal Practice & Procedure
§ 451 (Wright ed. 1960); 1 id. § 186 (1960); 2 id.
§ 543 (1961); 3 Moore's Federal Practice, para. 15.15 (Cum.
Supp. 1962); Annot., Change in Party After Statute
of Limitations Has Run, 8 A.L.R. 2d 6 (1949). Rule
15(c) has been amplified to provide a general solution.
An amendment changing the party agalnst whom a claim
is asserted relates back if the amendment satisfies
the usual condition of Rule 15(c) of "arising out of
the conduct . . . set forth . . . in the original
pleading,” and if, within the applicable limitations
period, the party brought in by amendment, first,
received such notice of the institution of the action--
the notice need not be formal=--that he would not
be prejudiced in defending the action, and, second,
knew or should have known that the action would have
been brought against kim initially had there not
been a mistake concerning the identity of the proper
party. Revised Rule 15(c) goes on to provide
specifically in the government cases that the first
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and second requirements are satisfied when the
government has been notified in the manner there
described (see Rule 4(d) (4) and (5)). As applied
to the government cases, revised Rule 15(c) further
advances the objectives of the 1961 amendment of
Rule 25(d) (substitution of public officers).

The relation back of amendments changing plaintiffs
is not expressly treated in revised Rule 15(c) since
the problem is generally easier. Again the chief
consideration of policy is that of the statute of
limitations, and the attitude taken in revised
Rule 15(c) toward change of defendants extends by
analogy to amendments changing plaintiffs. Also
relevant is the amendment of Rule 17(a) (real party
in interest) proposed by the Advisory Committee on
Admiralty Rules. To avoid forfeitures of just claims,
revised Rule 17(a) would provide that no action shall
be dismissed on the ground that it is not prosecuted
in the name of the real party in interest until a
reasonable time has been allowed for correction of
the defect in the manner there stated.

Rule 17. Parties Plaintiff and Defendant;
Capacity

(a) REAL PARTY IN INTEREST. Every action shall
be prosecuted in the name of the real party in
interest$. but aAn executor, administrator, guardian,
bailee, trustee of an express trust, a party with
whom or in whose name a contract has been made for
the benefit of another, or a party authorized by
statute may sue in his own name without joining with
him the party for whose benefit the action is
brought; and when a statute of the United States so
provides, an action for the use or benefit of another
shall be brought in the name of the United States.

No action shall be dismissed on the ground that it is
not prosecuted in the name of the real party in
interest until a reasonable time has been allowed
after objection for ratification of commencement of
the action by, or joinder or substitution of, the
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real party in interest; and such ratification,
joinder or substitution shall have the same effect
as if the action had been commenced in the name of

the real party in interest,

Advisory Committee's Note

The minor change in the existing text of the
rule is designed to make it clear that the specific
instances enumerated are not exceptions to, but
illustrations of, the rule, These illustrations, of
course, carry no negative implication to the effect
that there are not other instances of recognition as
the real party in interest of one whose standing as
such may be in doubt, The enumeration is simply of
cases in which there might be substantial doubt as
to the issue but for the specific enumeration,

There are othe~ potentially arguable cases that are
not excluded L, the enumeration, For example, the
enumeration states that the promisee in a contract

for the benefit of a third party may sue as real party
in interest; it does not say, because it is obvious,
that the third-party beneficiary may sue (when the
applicable law gives him that right.)

The proposed rule adds to the illustrative list
of real parties in interest a bailee--meaning, of
course, a bailee suing on behalf of the bailor with
respect to the property bailed, (When the possessor
of property other tham the owner sues for an invasion
of the possessory interest he is the real party in
interest,) The word ''bailee' is added primarily to .
preserve the admiralty practice whereby the owner
of a vessel as bailee of the cargo, or the master of
the vessel as bailee of both vessel ana cargo, sues

—-for damage to either property interest or both. But
there 1s no reason to limit such a provision to
maritime situations., The owner of a warehouse in
which household furniture is stored is equally
entitled to sue on behalf of the numerous owners
of the furniture stored, Cf, Gulf 0il Corp, v,
Gilbert, 330 U,S. 501 (1947).
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The provision that no action shall be dismissed
on the ground that it is not prosecuted in the name
of the real party in interest until a reasonable time
has been allowed, after the objection has been raised,
for ratification, substitution, etc., is added simply
in the interests of justice., In its origin the rule
concerning the real party in interest was permissive
in purpose: it was designed to alloy an assignee to
sue in his own name, That having been accomplished,
the modern function of the rule in its negative aspect
is simply to protect the defendant against a subsequent
action by the party actually entitled to recover, and
to insure generally that the judgment will have its
proper effect as res judicata.

This provision keeps pace with the law as it is
actually developing. Modern decisions are inclined
to be lenient when an honest mistake has been made in
choosing the party in whose name the action is to be
filed==in both maritime and nonmaritime cases. 3See
Levinson v. Deupree, 345 U.S, 648 (1953); Link Aviation,
Inc. v. Downs, 325 F, 2d 613 (D.C. Cir., 1963). The
provision should not be misunderstood or distorted. It
is intended to prevent forfeiture when determination
of the proper party to sue is difficult or when an
understandable mistake has been made., It does not
mean, for example, that, following an airplane crash
in which all aboard were killed, an action may be
filed in the name of John Doe (a fictitious person),
as personal representative of Richard Roe (another
fictitious person), in the hope that at a later time
the attorney filing the action may substitute the
real name of the real personal representative of a
real victim, and have the benefit of suspension of
the limitation period. It does not even mean, when
an action is filed by the personal representative of
John Smith, of Buffalo, in the good faith belief that
he was aboard the flight, that upon discovery that
smith is alive and well, having missed the fatal
flight, the representative of James Brown, of San
Francisco, an actual victim, can be substituted to
take advantage of the suspension of the limitation
period., It is, in cases of this sort, intended to
insure against forfeiture and injustice--in short,
to codify in broad terms the salutary principle of
Levinson v, Deupree, 345 U,S, 648 (1953), and Link

e

Aviation, 1Inc. v. Downs, 325 F,2d 613 (D.C, Ci¥, 1963),
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Rule 18, Joinder of Claims and Remediec

(a) JOINDER OF C.nIMS. The ptainetff tn his
eomptatnt or in & repty setting forth a ecounterciaim
may joitn etther as independent or as atterrate claims
as many ctaims etther legat or equttabte or both as
he may have against an opposing partys fhere may be
a ‘ttke jotnder of ctatms when there are mateipie
parttes tf the requirements of Rutes 19; 265 and 22
ave satisfiedr There may be a tike joinder of cross-
ctaims or third-party ctat.as tf the requirements of
Rutes :3 and th respectively are satisfiedsy A party
asserting a claim to relief as an original claim,
counterclaim, cross=claim, or third-party claim, may
join, either as independent or as alternate c¢laims,
as many claims, legal, equitable, or maxitime, as he
has against an opposing party.

Advisory Committee's Note

The Rules 'proceed upon the theory that no
inconvenience can result from the joinder of any
two or more matters in the pleadings, but only from
trying two or more matters together which have little
or nothing in common,' Sunderland, The New Federal
Rules, 45 W. Va. L. Q. 5, 13 (1938); see Clark, o lz
Pleading 58 (2d ed., 1947). Accordingly, Rule *Hreea
has permitted a party to plead multiple claims -y ell
types against an opposing party, subject to the court's
power to direct an appropriate procedure for trying
the claims., See Rules 42(b), 20(b), 21.

The liberal policy regarding joinder of claims
in the pleadings extends to cases with multiple
parties. However, the language used in the second
sentence of Rule 18(a)=-=""if the requirements of
Rules 19 [necessary joinder of parties], 20 [permissive
joinder of parties], and 22 [interpleader] are
satisfied'"--has led some courts to infer that the
rules regulating joinder of parties are intended
to carry back to Rule 18(a) and to impose some
special limits on joinder of claims in multiparty
cases. In particular, Rule 20(a) has been read as
restricting the operation of Rule 18(a) in certain
situations in which a number of parties have been
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permissively joined in an action, In Federal Housing
Admr. v. Christianson, 26 F. Supp. 419 (D, Conn, 1939),
the indorsee of two notes sued the three co-makers of
one note, and sought to join in the action a count on
a second note which had been made by two of the three
defendants, There was no doubt about the propriety
of the joinder of the three parties defendant, for a
right to relief was being asserted against all three
defendants which arose out of a single 'transaction"
(the first note) and a question of fact or law
"common' to all three defendants would arise in the
action., See the text of Rule 20(a). The court,
however, refused to allow the joinder of the count

on the second note, on the ground that this right to
relief, assumed to arise from a distinct transaction,
did not involve a question common to all the
defendants but only two of them. For analysis of

the Christianson case and other authorities, sece 2
Barron & Holtzoff, Federal Practice & Procedure,

§ 533.1 (Wright ed. 1961); 3 Moore's Federal
Practice, para, 18,04 [3] (2d ed, 1963).

If the court's view is followed, it becomes
necessary to e:ater 2t the pleading stage into
speculations about the exact relation between the
claim sought t> be joined against fewer than all
the defendants properly joined in the action,
and the claims asserted against all the defendants.
Cf, Wright, Joinder of Cleims and Parties Under
Modern Pleading Rules, 36 Minn,L. Rev. 580, 605-06
(1952), Thus 1f it could be found in the Christianson
situation that the claim on the second rote arose out
of the same transaction as the claim un the first
or out of a transaction forming part of a
"series,'" and that any question of fact or law with
respect to the second note also arose with regard to
the first, it would be held that the claim on the
second note could be joined in the complaint. See
2 Barron & Holtzoff, supra, at 199; see also id, at
198 n. 60.4; cf, 3 Moore's Federal Practice, supra,
at 1811, Such pleading niceties provide a beasis for
delaying and wasteful maneuver. It is more compatible
with the design of the Rules to allow the claim to be
joined in the pleading, leaving the question of
possible separate trial of that claim to be later
decided., See 2 Barron & Holtzoff, supra, § 533.1;
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Wright, supra, 36 Mimn,L. Rev, at 604-11; Developments
in _the Law--Multiparty Litigation in the Federal
Courts, /1 Harv, 874, 970-71 (1958); Commentary,
Relation Between Joinder of Parties and Joinder of
Claims, 5 F.R. Serv, 822 (1942), It is instructive
to note that the court in the Christianson case,
while holding that the claim on the second note
could not be joined as a matter of pleading, held
open the possibility that both claims would later
be consolidated for trial under Rule 42(a). See 26
F. Supp. 419,

Rule 18(a) is now amended not only to overcome
the Christianson decision and similar authority, but
also to state clearly, as a comprehensive proposition,
that a party asserting a claim (an original claim,
counterclaim, cross-claim, or third-party claim) may
join as many claims as ihe has against an oppesing
party, See Noland Co,, Inc, v. Graver Tank & Mfg,
Co,, 301 F, 2d 43, 49-51 (4th Cir. 1962); but gf,

C, W, Humphrey Co. v, Security Alum, Co,, 31 F.R.D.
41 (E,D. Mich, 1962), This permitted joinder of
claims is not affected by the fact that there are
multiple parties in the a~tion. The joinder of
parties is governed by other rules operating
independently.,

It is emphasized that amended Rule 18(a) deals
only with pleading. As already indicated, a claim
properly joined as a matter of pleading need not be
proceeded with together with the other claims if
fairness or convenience justifies separate treatment.

Amended Rule 18(a), like the rule prior to
amendment, does not purport to deal with questions
of jurisdiction or venue which may arise with respect
to claims properly joined as a matter of pleading.
See Rule 82,

See also the amendment of Rule 20(a) and the
Advirory Committee's Note thereto.

Free joinder of claims and remedies is one of
the basic purposes of unificaticn of the admiralty
and civil procedure. The Advisory Committee on
Admiralty Rules accordingly recommende the inclusion
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in the rule of maritime claims as well as those which
are legal and equitable in character.

Rute $9; Necessary Joinder of Parttes

¢a¥ NEGESSARY 3JOENBER: Subjeet to the provistens
of Rute 23 and of subdivisten ¢(b) of this rule;
persens having a joint intereat shaltt be made parties
and be jotned on the same stde as piraintiffs or
defendants: When a persen whe shoutd jotn as a
ptatnttff refuses teo do so; he may be made a
defendant or; in proper cases; an invotuntary
ptatntiffs

(by EFPFEEY OF FATEHRE ¥6 JO6iN: When persons
whoe are not tndispensabie; but who ought te be
parties tf comptete rettef ts to be accorded between
those altready partites; have not been made parttes and
are subject to the jurisdiction of the court as to
both service of process and venue and can be made
parties without depriving the eourt of jurisdiection
of the parties before tt; the court shatt order them
summoned to appear in the acttons The court tn tes
diseretion may proceed tn the action without meking
such persens partites; :f ites jurtsdietion over them
as to either service of proeese or venue ean be
acquired onty by their eonsent or voluntary appearanece
e® +f; though they are subjeect te its jurisdiettiens
thetr joitnder woutd deprive the court of jurisdtetten
of the parties before tt4$ but the judgment rendered
theretn dees not affeet the rights or liabtilietes
of absent persenss

te)- BAME+ NAMES OF OMITTED PERSONS AND-REASONS
FOR NON JOINBER TO BE PLEADED+y ¥n any pleading in
which rettef ts asked; the preader shatt seet forth
the names; +f known to him; of persons who ought to
be parttes £f complete rettef s to be aceorded
between those atready parttes; but who are not
jokned; and shait state why they are omttteds




Rule 19, Joinder of Persons Needed for
Just Adjudication

(a) PERSONS TO BE JOINED IF FEASIBLE, A _person
who is subject to service of process and whose joinder

will not deprive the court of jurisdiction over the
subject matter of the action shall be joined as a
party in the action if (1) in his absence complete
relief cannot be accorded among those already parties,

or (2) he claims_an interest relating to the subject
of the action and is so situated that the disposition
of the actlon in his absence may (i) as a practical
matter impair or impede his ability to protect that
interest or (ii) leave any of the persons already

parties subject to a substantial risk of incurring
double, multiple, or otherwise inconsistent obliga-
tions by reason of his claimed interest. If he has
not been so joined, the court shall order that he
be made a party. If he should join as a plaintiff
but refuses to do so, he may be made a defendant,
or, in a proper case, an involuntary plaintiff. I1f
the joined party objects to venue and his joinder
would render the venue of the action improper, he
shall be dismissed from the action.

(b) DETERMINATION BY COURT WHENEVER JOINDER
NOT FEASIBLE. 1If a person as described in subdivision
(a)(1)-(2) herecf cannot be made a party, the court
shall determine whether in equity and good conscience
the action should proceed among the parties before
it. or should be dismissed, the absent person being
thus regarded as indispensable. The factors to be
considered by the court include: first, tc what
extent a judgment rendered in the person's absence
might be prejudicial to him or those already parties;
second, the extent to which. by protective provisions
in the judgment, by the shaping of relief, or other
measures, the prejudice can be lessened or avoided;
third, whether a judement rendered in the person's
absence will be adequate; fourth, whether the
plaintiff will have an adequate remedy if the action
is dismissed for nonjoinder.
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(c) PLEADING REASONS FOR NONJOINDER. A pleading
asserting a claim for relief shall state the names,
if known to the pleader, of any persons as described
in subdivision (a)(1l)-(2) hereof who are not joined,
and the reasons why they are not joined.

(d) EXCEPTION OF CLASS ACTIONS., This rule 1is
subject to the provisions of Rule 23.

Advisory Committee's Note

General Considerations

Whenever feasible, the persons materially
interested in the subject of an action--see the more
detailed description of these persons in the discussion
of new subdivision (a) below--should be joined as
parties so that they may be heard and a complete
disposition made, When this comprehensive joinder
cannot be accomplished--a situation which may be
encountered in Federal courts because of limitations
on service of process, subject matter jurisdiction,
and venue--the case should be examined pragmatically
and a choice made between the alternatives of
proceeding with the action in the absence of
particular interested persons, and dismissing the
action,

Even if the court is mistaken in its decision to
proceed in the absence of an interested person, it
does not by that token deprive itself of the power to
adjudicate as between the parties already before it
through proper service of process. But the court can
make a legally binding adjudication only between the
parties actually joined in the action. It is true that
an adjudication between the parties before the court
may on occasion adversely affect the absent person as
a practical matter, or leave a party exposed to a
later inconsistent recovery by the absent person.
These are factors which should be considered in
deciding whether the action should proceed, or should
rather be dismissed; but they do not themselves negate
the court's power to adjudicate as between the parties
who have been joined.
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Defects in the Present Rule

The foregoing propositions were well understood
in the older equity practice, see Hazard, Indispensable
Party: The Historical Origin of a Procedural Phantom,
61 Colum, L. Rev, 1254 (1961), and Rule 19 in its
present form can be and often has been applied in
consonance with them, But experience has shown that
the rule is defective in its phrasing aad does not
point clearly to the proper basis of decision.

Textual defects. (1) The expression 'persons
. . . who ought to be parties if complete relief is
te be accorded between those already parties,' appearing
in present subdivision (b), was apparently intended
as a description of the persons whom it would be
desirable to join in the action, all questions of
feasibility of joinder being put to one side; but
it is not adequately descriptive of those persons.

(2) The word '"indispensable," appearing in
present subdivision (b), was apparently intended as
an inclusive reference to the interested persons in
whose absence it would be advisable, all factors
having been considered, to dismiss the action. Yet
the sentence implies that there may be interested
persons, not '"indispensable," in whose absence the
action ought also to be dismissed. Further, it seems
at least superfically plausible to equate the word
"{ndispensable" with the expression "having a joint
interest,' appearing in present subdivision (a).

See United States v, Washington Inst. of Tech., Inc.,
138 F.2d 25, 26 (3d Cir. 1943); cf. Chidester v, City
of Newark, 162 F.2d 598 (3d Cir. 1947). But persons
holding an interest technically 'joint' are not always
so related to an action that it would be unwise to
proceed without joining all of them, whereas persons
holding an interest not technically "joint' may have
this relation to an action. See Reed, Compulsory
Joinder of Parties in Civil Z:otions, 55 Mich. L. Rev.

327, 356 ff., 483 (1957).
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(3) The use of "indispensable'' and "joint
interest' in the context of present Rule 19 directs
attention to the technical or abstract character of
the rights or obligations of the persons whose joinder
is in question, 2nd correspondingly distracts attention
from the pragmatic considerations which should be
controlling,

(4) The rule, in dealing with the feasibility
of joining a person as a party to the action, besides
referring to whether the person is ''subject to the
jurisdiction of the court as to both service of
process and venue,' speaks of whether the person can
be made a party 'without depriving the court of juris-
diction of the parties before it,'" The second quoted
expression uses "jurisdiction' in the sense of the
competence of the court over the subject matter of
the action, and in this sense the expression is apt.
However, by a familiar confusion, the expression
seems o have suggested to some that the absence from
the lawsuit of a person who is ''indispensable' or
"who oughc to be [a) part[y]" itself deprives the
court of the power to adjudicate as between the parties
already joined. See Samuel Goldwyn, Inc. v. United
Artists Corp,, 113 F.2d 703, 707 (3d Cir. 1940);
McArthur v. Rosenbaum Co. of Pittsburgh, 180 F.2d 617,
621 (3d Cir. 1949); cf, Calcote v. Texas Pac. Coal
& 0il Co,, 157 F.2d 216 (5th Cir., 1946), cert. denied,
329 U,S. 782 (1946), noted in 56 Yale L. J. 1088
(1947) ; Reed, supra, 55 Mich. L. Rev. at 332-34,

Failure to point to correct basis of decision.
The present rule does not state affirmatively what
factors are relevant in deciding whether the action
should proceed or be dismissed when joinder of
interested persons is infeasible. In some instances
courts have not undertaken the relevant inquiry or
have been misled by the "jurisdiction'" fallacy. In
other instances there has been undue preoccupation
with abstract classifications of rights or obligations,
as against consideration gf the particular consequences
of proceeding with the action and the ways by which
these consequences might be ameliorated by the shaping
of final relief or other precautions.
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Although these difficulties cannot be said to
have beer general, analysis of the cases shows that
there is good reason for attempting to strengthen
the rule. The literature also indicates how the
rule should be reformed, See Reed, supra (discussion
of the important case of Shields v. Barrow, 17 How.
(58 U.S.) 130 (1854), appears at 55 Mich.L. Rev.,

p. 340 ff.); Hazard, supra; N.Y, Temporary Comm, on
Courts, Flrst Preliminary Report, Legils. Doc. 1957,
No. 6(b), pp. 28, 233; N.Y. Judicial Council, Iwelfth
Ann, Rep., Legils. Doc. 1946, No. 17, p. 163; Joint
Comm., on Michigan Procedural Revision, Final Report,
Pt. III, p. 69 (1960); Note, Indispensable Parties

in the Federal Courts, 65 Harv. L. Rev. 1050 (1952);
Developments in the Law--Multiparty Litigation in the
Federal Courts, 71 Harv. L. Rev., 874, 879 (1958);
Mich. Gen. Court Rules, R. 205 (effective Jan. 1,
1963); N.Y. Civ. Prac, Law & Rules, §1001 (effective
Sept. 1, 1963).

The Amended Rule

New subdivision (a) defines the persons
whose joinder in the action is desirable., Clause (1)
stresses the desirability of joining those persons
in whose absence the court would be obliged to
grant partial or "hollow' rather than complete relief
to the parties before the court. The interests that
are being furthered here are not only those of the
parties, but also that of the public in avoiding
repeated lawsuits on the same essential subject
matter. Clause (2)(i) recognizes the importance of
protecting the person whose joinder is in question
against the practical prejudice to him which may
arise through a disposition of the action in his
absence. Clause (2)(ii) recognizes the need for
considering whether a party may be left, after the
adjudication, in a position where a person not joined
can subject him to a double or otherwise inconsistent
liability. See Reed, supra, 55 Mich. L. Rev. at 330,
338; Note, supra, 65 Harv. L. Rev, at 1052-57;
Developments in the Law, supra, 71 Harv. L. Rev. at
881-85. ]
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The subdivision (a) definition of persons to be
joined is not couched in terms of the abstract nature
of their interests-=- "joint," "united,'" "separable,"
or the like, See N,Y. Temporary Comm., on Courts,
First Preliminary Report, supra; Developments in the
Law, supra, at 880, It should be noted particularly,
however, that the description is not at variance with
the settled authorities holding that a tortfeasor
with the usual "joint-and-several' liability is merely
a permissive party to an action against another with
like liability. See 3 Moore's Federal Practice 2153
(2d ed, 1963); 2 Barron & Holtzoff, Federal Practice &
Procedure §513.8 (Wright ed. 1961). Joinder of these
tortfeasors continues to be regulated by Rule 20;
compare Rule 14 on third-party practice.

I1f a person as described in subdivision (a)(1)-
(2) is amenable to service of process and his joinder
would not deprive the court of jurisdiction in the
sense of competence over the action, he should be
joined as a party; and if he has not been joined, the
court should order him to be brought into the
action., If a party joined has a valid objection to
the venue and chooses to assert it, he will be
dismissed from the action.

Subdivision (b). When a person as described in
subdivision (a)(l)=-(2) cannot be made a party, the
court is to determine whether in equity and good
conscience the action should proceed among the parties
already before it, or should be dismissed. That this
decision is to be made in the light of pragmatic
considerations has often been acknowledged by the
courts. See Roos v. Texas Co., 23 F.2d 171 (2d Cir.
1927), cert. denied, 277 U.S. 587 (1928); Niles-
Bement-Pond Co. v. Iron Moulders' Union, 254 U.S.
77,80 (1920), The subdivision sets out four relevant
considerations drawn from the experience revealed in
the decided cases. The factors are to a certain
extent overlapping, and they are not intended to
exclude other considerations which may be applicable
in particular situations.
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The first factor brings in a consideration of
what a judgment in the action would mean to the
absentee. Would the absentee be adversely affected
in a practical sense, and if so, would the prejudice
be immediate and serious, or remote and minor? The
possible collateral consequences of the judgment
upon the parties already joined are also to be
appraised. Would any party be exposed to a fresh
action by the absentee, and if so, how serious is
the threat? See the elaborate discussion in Reed,
supra; cf. A, L. Smith Iron Co. v. Dickson, 141 F.2d
3 (2d Cir. 1944); Caldwell Mfg., Co. v. Unique
Balance Co., 18 F.R.D. 258 (S.D.N.Y. 1955).

The second factor calls attention to the measures
by which prejudice may be averted or lessened. The
"shaping of relief' is a familiar expedient to this end.
See, e.g,, the award of money damages in lieu of
specific relief where the latter might affect an
absentee adversely, Ward v, Deavers, 203 F.2d 72
(D.C. Cir, 1953); Miller & Lux, Inc. v. Nickel, 141
F. Supp. 41 (N.D. Calif. 1956). On the use of
"srotective provisions,'' see Roos v. Texas Co,, Supra;
Atwood v, Rhode Island Hosp. Trust Co., 275 Fed. 513,
519 (1lst Cir. 1921), cert. denied, 257 U.S. 661 (1922);
cf, Stumpf v. Fidelity Gas Co., 294 F.2d 886 (9th
Cir. 1961); and the general statement in National
Licorice Co. v. Labor Board, 309 U.S. 350,363 (1940).

Sometimes the party is himself able to take
measures to avoid prejudice. Thus a defendant faced
with a prospect of a second suit by an absentee may
be in a position to bring the latter into the action
by defensive interpleader. See Hudson v. Newell,

172 F.2d 848, 852, mod., 176 F.2d 546 (5th Cir. 1949);
Gauss v. Kirk, 198 F.2d 83,86 (D.C. Cir. 1952); Abel
v, Brayton Flying Service, Inc., 248 F.2d 713, 716
(5th Cir. 1957) (suggestion of possibility of counter
claim under Rule 13(h)); cf. Parker Rust=Proof Co. V.
Western Union Tel. Co., 105 F.2d 976 (2d Cir. 1939),
cert, denied, 308 U.S. 597 (1939). So also the
absentee may sometimes be able to avert prejudice to
himself by voluntarily appearing in the action or
intervening on an ancillary basis., See Developments
in the Law, supra, 71 Harv. L. Rev. at 882; Annot.,
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Intervention or Subsequent Joinder of Parties as
Affecting Jurisdiction of Federal Court Based on
Diversity of Citizenship, 134 A.L.R. 335 (194l);
Johnson v. Middleton, 175 F.2¢ 535 (7th Cir. 1949);
Kentucky Nat. Gas Corp. v. Duggins, 165 F.2d 1011
(6th Cir. 1948); McComb v. McCormack, 159 F.2d 219
(5th Cir. 1947). The court should consider whether
this, in turn, would impose undue hardship on the
absentee. (For the possibility of the court's
informing an absentee of the pendency of the action,
see comment under subdivision (c) below.)

The third factor--whether an '"adequate'' judgment
can be rendered in the absence of a given person--
calls attention to the extent of the relief that can
be accorded among the parties joined., It meshes with
the other factors, especially the ''shaping of relief"
mentioned under the second factor. Cf. Kroese v,
General Steel Castings Corp., 179 F.2d 760 (3d Cir.
1949), cert. denied, 339 U.S. 983 (1950).

The fourth factor, looking to the practical
effects of a dismissal, indicates that the court
should consider whether there is any assurance that
the plaintiff, if dismissed, could sue effectively
in another forum where better joinder would be
possible. See Fitzgerald v, Haynes, 241 F.2d 417, 420
(3d Cir. 1957); Fouke v, Schenewerk, 197 F.2d 234,

236 (5th Cir. 1952); cf. Warfield v. Marks, 190 F.2d
178 (5th Cir. 1951).

The subdivision uses the word ''indispensable"
only in a conclusory sense, that is, a person is
"regarded as indispensable' when he cannot be made a
party and, upon consideration of the factors above=-
mentioned, it is determined that in his absence it
would be preferable to dismiss the action, rather
than to retailn it.

A person may be added as a party at any stage
of the action on motion or on the court's initiative
(see Rule 21); and a motion to dismiss, on the
ground that a person has npt been joined and justice
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requires that the action shculd not proceed in his
absence, may be made as late as the trial on the
merits (see Rule 12(h)(2), as amended; cf. Rule 12(b)
(7), as amended). However, when the moving party is
seeking dismissal in order to protect himself against
a later suit by the absent person (subdivision
(a)(2)(ii)), and is not seeking vicariously to protect
the absent person against a prejudicial judgment
{subdivision (a)(2)(i)), his undue delay in making

the motion can properly be counted against him as a
reason for denying the motion. A joinder question
should be decided with reasonable promptness, but
decision may properly be deferred if adequate informa-
tion is not available at the time., Thus the relation-
ship of an absent person to the action, and the
practical effects of an adjudication upon him and
others, may not be sufficiently revealed at the
pleading stage; in such a case it would be appro-
priate to defer decision until the action was further
advanced. Cf. Rule 12(d).

The amended rule makes no special provision for
the problem arising in suits against subordinate Fed-
eral officials where it has often been set up as a
defense that some superior officer must be joined.
Frequently this defense has been accompanied by or
intermingled with defenses of sovereign immunity or
lack of consent of the United States to suit. 8o far
as the issue of joinder can be isolated from the rest,
the new subdivision seems better adapted to handle it
than the predecessor provision. See the discussion
in Johnson v. Kirkland, 290 F.2d 440, 446-47 (5th Cir,
1961) (stressing the practical orientation of the
decisions); Shaughnessy v. Pedreiro, 349 U.S. 48, 54
(1955). Recent legislation, P.L. 87-748, 76 Stat.
744, approved October 5, 1962, adding §§ 1367,

1391(e) to Title 28, U.S.C., vests original jurisdic-
tion in the District Courts over actions in the

nature of mandamus to compel officials of the United
States to perform their legal duties, and extends the
range of service of process and liberalizes venue in
these actions, If, then, it is found that a particular
official should be joined in the action, the legisla-
tion will make it easy to bring him in.




- 32 -

Subdivision (c) parallels the predecessor
subdivision (¢) »f Rule 19. In some situacions it
may be desirable to advise a person who has not been
joilned of the fact that the action is pending, and
in particular zases the court in 1ts discretion may
itself convey this information by directing a letter
or other infoxmal notice to the absentee.

Subdivision (d) repeats the exception contained
in the first clause of the predecessor subdivision (a).

Rule 20. Permissive Joinder of Parties

(a) PERMISSIVE JOINDER. All persons may join
in one action as plaintiffs if they assert any right
to relief jointly, severally, or in the alternative
in respect of or arising out of the same transaction,
occurrence, or series of transactions or occurrences
and if any question of law or fact common to all ot
them these persons will arise in the action, All
persons (and any vessel, cargo Or other property
subject to admiralty process in rem) may be joined
in one action as defendants if there is asserted
against them jointly, severally, or in the alternative,
any right to relief in respect of or arising out of
the same transaction, occurrence, or series of
transactions or occurrences and 1f any question of
law or fact common tc all of rhem defendants will
arise in the action. A plaintiff or defendant need
not be interested in obtaining or defending against
all the relief demanded, Judgment may be given for
one or more of the plaintiffs according te their
respective rights to relief, and against one or more
defendants according to their respective liabilities.

Advisory Committee's Note

See the amendment of Rule 18(a) and the Advisory
Committee's Note thereto. It has been thought that
a lack of clarity in the antecedent of the word "them,"
as it appears in two places in Rule 20(a), has
contributed to the view, taken by some courts, that
this rule limits the joinder of claims in certain
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situations of permissive party-joinder, Although

the amendment of Rule 18(a) should make clear that
this view is untenable, it has been considered
advisable to amend Rule 20(a) to eliminate any
ambiguity. See 2 Barron & Holtzoff, Federal Practice
& Procedure 202 (Wright ed. 1961).

A basic purpose of unification of admiralty and
civil procedure is to reduce barriers to joinder;
hence the reference to '"any vessel," etc,

Rute 23 Etass Aettons

¢ay REPRESENTAPION: Ef persons constitnuting a
etass are seo numerous as to make it impracticable te
bring tkem att before the court; such of them; one
or more; as witl fairty insure the adequate representa-
tton of att may; on behaif of ati; sme or be sued;
when the charaecter of the right seought to be enforeced
fer or agatnst the class is#

¢t joint or eommony oy secondary im the sense
that the cwner of a primary right refnsees o enforee
that right and a member of the ctass thereby becomes
entteted to enforee ttd

€2y severat; and the object of the actieon ts the
adjudicatton of etaims whieh do or may affeet spectfte
property tnveived in the actions or

¢3) severat; and there ts & common questton of
taw or fact affecting the severat rights and a common
rettef t3 seughts '

¢by BSEGONBARY AGTION BY SHAREHOEBERS: In an
actton brought to entoree a seeondary right on the
part of one or more sharchetders in an assoectations
tneorporated er untneerporated; because the asseetatien
refuses te enforee rights whteh may property be
asserted by ttc the comptaint shaitt be verified by
cath and shat® aver ¢i¥ that the ptatntiff was a
sharehotder at the time of the transactten of whiech
he comptatns or that his share thereafter devolved
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on him by operatton of taw and (2) thae rhe action is8
not a cottustve one to confer oen a court of the Unired
States jurisdtction of any action of whiech it weunld
net otherwise have jurtsditetiony The comptaint shati
atso set forth with partvieutarity the efforts of the
platnttff to secure from the managing directors or
trustees and; tf necessary; from the shareholders

sueh aetton as he destres; and the reasons for hts
fatture te obtain such action or the reascns for aoe
making such efforts

¢e)y DISMESSAE OR E6MPREMESE:; A cltass action
shatt not be dismissed or compromised witheut the
approvat of the courts If the right sought te be
enforced i3 one defined in paragraph tit) of subdivi-
aton €ay of this rute notiee of the proposed ditsmissai
or compromise shat: be given to all members of the
class in such manner as the court direetsr EIf the
rtght ts one defined tn paragraphs (2} or €3) of
subdivisten ¢ay nottece shatl be given onty tf the
coart requires it

Rule 23, Class Actions

(a) PREREQUISITES TO A CLASS ACTION, One or
more members of a class may sue or be sued as
representative parties on behalf of all only if (1)
the class is so numerous that joinder of all members
is impracticable, (2) there are questions of law or
fact common to the class, (3) the claims or defenses
or the representative parties are typical of the
claims or defenses of the class, and (4) the
representative pnarties will fairly and adequately
protect the interests of the class.,

(b) CLASS ACTIONS MAINTAINABLE, An action may
be maintained as a class action if the prerequisites
of subdivision (a) are satisfied, and in addition:

(1) the prosecution of separate actions by or
against individual members of the class would create
a risk of ' )




(A) inconsistent or varying adjudications
with respect to individual members of the
class which would establish incompatible
standards of conduct for the party opposing
the class, or

(B) adjudications with respect to
individual members of the class which would
as a practical matter be dispositive of
the interests of the cother members not
parties to the adjudications or substantially
impair or impede their ability to protect
their interests; or

(2) the party opposing the class_has acted or
refused to act on grounds generally applicable to the
class, thereby making appropriate final injunctive
reiief or corresponding declaratory relief with
respect to the class as a wholej or

(3) the court finds that the questions of law or
fact common to the members of the class predominate
over any questions affecting only individual members,
and that a class action is superior to other available
methods for the fair and efficient adjudication of
the controversy. The matters pertinent to the findings
include: (A) the interest of members of the class in
individually controlling the prosecuticn or defense
of separate acticns; (B) the extent and nature of any
litigation concerning the controvexsy already
commenced by or against members of the class; (C) the
desirability or undesirability of concentrating the
litigation of the claims in the particular forum;

(D) the difficulties likely to be encountered in the
management of a class action.

(¢c) DETERMINATION BY ORDER WHETHER CLASS ACTION
TO BE MAINTAINED; NOTICE; JUDGMENT; ACTIONS CONDUCTED
PARTIALLY AS CLASS ACTIONS,

(1) As soon as practicable after the commence-=
ment of an action brought as a class action, the court
shall determine by order whether it is to be so
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maintained. Arn order under this subdivision may be
conditional, and may be altered or amended before the
decision on the merits,

(2) In any class action maintained under
subdivision (b)(3), the court shall direct to the
members of the class the best notice practicable
under the circumstances, including individual notice
to all members who can be identified through reason-=
able effort, The notice shall advise each member
that (A) the court will exclude him from the class if
he so requests by a specified datej (B) the judgment,
whether favorable or not, will include all members
who do not request exclusion; and (C) any member who
does not request exclusion may, if he desires, enter
an appearance through his counsel,

(3) The judgment in an action maintained as a
class action under subdivision (b)(1) or (b)(2),
whether or not favorable to the class, shall include
and describe those whom the court finds to be members
of the class. The judgment in an action maintained
as a class action under-subdivision (b)(3), whether
or not favorable to the class, shall include and
specify or describe those to whom the notice provided
in subdivision (c)(2) was directed, and who have not
requested exclusion, and whom the court finds to be
members of the class.

(4) When appropriate (A) an action may be
brought or maintained as a class action with respect
to particular issues, or (B) a class may be divided
into subclasses and each subclass treated as a class,
and the provisions of this rule shall then be
construed and applied accordingly.

(d) ORDERS IN CONDUCT OF ACTIONS, In the con-
duct of actions to which this rule applies, the court
may make appropriate orders: (1) determining the
course of proceedings or p;escribing,measures to
prevent undue repetition oy complication in the
presentation of evidence or argument; (2) requiring,
for the protection of the members of the class or
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otherwise for the fair conduct of the action, that
notice be given in such manner as the court may dirxect
to some or all of the members of any step in the
action, or of the proposed extent of the judgment, ox
of the opportunity of members to signify whether they
consider the representation fair and adequate, to
intervene and present claims or defenses, or other-
wise to come into the action; (3) imposing conditions
on the representative parties or on intervenors:; (4)
requiring that the pleadings be amended to eliminate
therefrom allegat. .:iS as to representation of absent
persong, and that the action proceed accordinglys (5)
dealing with similar procedural matters. The orders
may be combined with an order under Rule 16, and may
be altered or amended as may be desirable from time
to time,

(e) DISMISSAL OR COMPROMISE, _A class action

shall not be dismissed or compromised without the
approval of the court, and notice of the proposed

dismissal or compromise shall be given to all members
of the class in such manner as the court directs,

Advisory Committee's Note

Difficulties with present rule, The present
categories of class actions are defined in terms of
the abstract nature of the rights involved: the so-
called "true" category is defined as involving "joint,
common, or secondary rights'; the "hybrid'" category,
as involving ''several' rights related to ''specific
property'; the 'spurious" category, as involving

_"several'" rights affected by a common question and
related to common relief. It was thought that the
definitions accurately described the situations
amenable to the class-suit device, and also would
indicate the proper extent of the judgment in each
category, which would in turn help to determine the
res judicata effect of the judgment if questioned in
a later action., Thus the judgments in '"true' and
"hybrid" class actions would extend to the class
(although in somewh~* different ways); the judgment
in a "spurious' cli..s actign would extend only to
the parties including internvenors. See Moore, Federal
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Rules of Civil Procedure: Some Troblems Raised by
the Preliminary Draft, 25 Geo. L. J. 551, 570-76
(1937).

"on '

In practice the terms "joint, common,' etc.,
which are used as the basis of the Rule 23 classifica-
tion have proved obscure and uncertain. See Chafee,
Some Problems of Equity 245-46, 256-57 (1950);

Kalven & Rosenfield, The Contemporary Function of the
Class Suit, 8 U. of Chi. L. Rev. 684, 707 & n. 73
(1941) ; Reeffe, Levy & Donovan, Lee Defeats Ben

Hur, 33 Corn. L. Q. 327, 329-36 (1948); Developments
in the Law: Multiparty Litigation in the Federal
Courts, 71 Harv. L. Rev. 874, 931 (1958); Advisory
Committee's Note to Rule 19, as amended., The courts
have had considerable difficulty with these terms,
See, e,g.,, Gullo v, Veterans' Coop. H. Assn., 13
F.R.D, 11 (D.D.C. 1952); Shipley v. Pittsburgh &
L,E.R. Co,, 70 F. Supp. 870 (W.D. Pa. 1947); Deckert
v. Independence Shares Corp., 27 F. Supp. 763 (E.D.
Pa. 1939), rev'd, 108 F.2d 51 (3d Cir, 1939), rev'd,
311 U.S. 282 (1940), on remand, 39 F. Supp. 592 (E.D.
Pa. 1941), rev'd sub nom. Pennsylvania Co. for Ins,
on Lives v, Deckert, 123 F.2d 979 (3d Cir. 1941) (see
Chafee, supra, at 264=-65).

Nor has the rule provided an adequate guide to
the proper extent of the judgments in class actionms.
First, we find instances of the courts classifying
actions as '"true' or intimating that the judgments
will be decisive for the class where these results seem
appropriate but are reached by dint of depriving the
word "'several' of coherent meaning. See, e.g.,
System Federation No. 91 v. Reed, 180 F.2d 991 (6th
Cir. 1950); Wilson v. City of Paducah, 100 F. Supp.
116 (W.D. Ky. 1951); Citizens Banking Co, v.
Monticello State Bank, 143 F.2d 261 (8th Cir. 1944);
Redmond v, Commerce Trust Co., 144 F.2d 140 (8th
Cir. 1944), cert., denicd, 323 U.S. 776 (1944); United
States v, American Optical Co., 97 F, Supp. 66 (N.D.
I111. 1951); National Hairdressers' & C. Assn. V.
Philad Co,, 34 F. Supp. 264 (D. Del. 1940); 41 F.
Supp. 701 (D. Del. 1940), aff'd mem., 129 F.2d 1020
(34 Cir. 1942). Second, we find cases classified by
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the courts as "spurious' in which, on a realistic
view, it would seem fitting for the judgments to
extend to the class. See, e.g., Knapp v. Bankers
Sec. Corp., 17 F.R.D. 245 (E.D. Pa. 1954), aff'd, 230
F. 2d 717 (3d Ccir. 1956); Giesecke v, Denver Tramway
Corp., 81 F. Supp. 957 (D. Del. 1949); York v.
Guaranty Trust Co., 143 F. 2d 503 (2d Cir. 1944) ,
rev'd on grounds not here relevant, 326 U.S. 99 (1945)
(see Chafee, supra, at 208); cf. Webster Eisenlohr,
Inc, v, Kalodner, 145 F. 2d 316, 320 (3d Cir. 1944),
cert., denied, 325 U.S., 867 (1945). But cf, the early
decicions, Duke of Bedford v. Ellis , [1901] A.C. 1;
Sheffield Waterworks v. Yeomans, L.R. 2 Ch. App. 8
(1866) ; Brown v. Vermuden, 1 Ch. Cas. 272, 22 Eng.
Rep. 796 (1676).

The "spurious'' action envisaged by present Rule
23 is in any event an anomaly because, although
denominated a ''class’' action and pleaded as such, it
is supposed not to adjudicate the rights or liabilities
of any person not a party. It was believed to be an
advantage of the '"spurious'' category that it would.
invite decisions that a member of the ''class' could,
like a member of the class in a '"true' or 'hybrid"
action, intervene on an ancillary basis without being
required to show an independent basis of Federal
jurisdiction, and have the benefit of the date of the
commencement of the action for purposes of the statute
of limitations. See 3 Moore's Federal Practice
paras. 23,10[1], 23,12 (2d ed. 1963). These results
have been attained in some instances but not in others.
On the statute of limitations, see Union Carbide &
C-rbon Corp. v. disley, 30C ¥. 2d 561 (10th Cir. 1961),
pet, cert, dism., 371 U.S. 801 (1963); but cf. P.W.
Husserl, Inc. v. udewman, 25 F.R.D. 264 (S.D.N.Y.
1950); athas v, Ray, 161 F. Supp. 916 (D, Colo. 1958).
On ancillary intervention, see Amen v. Black, 234 F. 2d
12 (luth Cir. 1956), cert. granted, 352 U.S. 888 (1956),
dism, on stip., 355 U.S. 600 (1958); but cf. Wagner v.
Kemper, 13 F.R.D. 128 (W.D. Mo. 1952). The results,
however, can hardly depend upon the mere appearance of a
"snurious'' category in the rule; they should turn on
more basic considerations. See discussion of subdivision
(c)(1l) below.
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Finally, the present rule does not squarely
address itself to the question of the measures that
may be taken during the course of the action to assure
procedural fairness, particularly giving notice to
members of the class, which may in turn be related in
some instances to the extension of the judgment to
the class. See Chafee, supra, at 230-31; Keeffe, Levy
& Donovan, supra; Developments in the Law, supra, 71
Harv., L. Rev. at 937-38; Note, Binding Effect of Class
Actions, 67 Harv., L. Rev. 1059, 1062-65 (1954); Note,
Federal Class Actions: A Suggested Revision of Rule
23, 46 Colum. L. Rev, 818, 833-36 (1946); Mich. Gen.
Court R. 208.4 (effective Jan., 1, 1963); Idaho R,

Civ. P, 23(d); Minn. R. Civ. P. 23.04; N. Dak. R.
Civ. P, 23(d).

The amended rule describes in more practical
terms the occaslons for maintaining class actions;
provides that all class actions maintained to the
end as such will result in judgments including those
whom the court finds to be members of the class,
whether or not the judgment is favorable to the
class; and refers to the measures which can be taken
to assure the fair conduct of these actions.

Subdivision (a) states the prerequisites for
maintaining any class action in terms of the numerous-
ness of the class making joinder of the members
impracticable, the existence of questions common to
the class, and the desired qualifications of the
representative parties. See Weinstein, Revision of
Procedure: Some Problems in Class Actions, 9 Buffalo
L. Rev, 433, 458-59 (1960); 2 Barron & Holtzoff,
Federal Practice & Procedure § 562, at 265, § 572,
at 351-52 (Wright ed. 1961). These are necessary
but not sufficient conditions for a class action.
See, e.g., Giordano v. Radio Corp. of Am., 183 F. 2d
558, 560 (3d Cir. 1950); Zachman v. Erwin, 186 F.
Supp. 681 (S.D.Tex. 1959); Baim & Blank, Inc. v.
Warren=-Connelly Co., Inc., 19 F.R.D. 108 (S.D.N.Y.
1956) . Subdivision (b) describes the additional
elements which in varying situations justify the
use of a class action.
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Subdivision (b)(1)., The difficulties which
would be likely to arise if resort were had to
separate actions by or against the individual
members of the class here furnish the reasons for,
and the principal key to, the propriety and value of
utilizing the class-action device, The considerations
stated under clauses (A) and (B) are comparable to
certain of the elements which define the persons
whose joinder in an action is desirable as stated in
Rule 19(a), as amended. See amended Rule 19(a)(2)
(i) and (i1), and the Advisory Committee's Note
thereto; Hazard, Indispensable Party: The Historical
Origin of a Procedural Phantom, 61 Colum. L. Rev..
1254, 1259-60 (1961) ; cf. 3 Moore, supra, para, 23,08,
at 3435. ' T

Clause (A): One person may have rights against,
or be under duties toward, numerous persons consti-
tuting a class, and be so positioned that conflicting
or varying adjudications in lawsuits with individual
members of the class might establish incompatible
standards to govern his conduct. The class action
device can be used effectively to obviate the actual
or virtual dilemma which would thus confront the
party opposing the class. The matter has been stated
thus: '"The felt necessity for a class action is
greatest when the courts are called upon to order or
sanction the alteration of the status quo in circum-
stances such that a large number of persons are in a
position to call on a single person to alter the
status quo, or to complain if it is altered, and the
possibility exists that [the] actor might be called
upon to act in inconsistent ways.' Louisell &
Hazard, Pleading and Procedure: State and Federal
719 (1962); see Supreme Tribe of Ben-Hur v. Cauble,
255 U.S. 356, 366-67 (1921). To illustrate: Separate
actions by individuals against a municipality to
declare a bond issue invalid or condition or limit
it, to prevent or limit the making of a particular
appropriation or to compel or invalidate an assess-
ment, might create a risk of inconsistcnt or varying
determinations. In the same way, individual litiga-
tions of the rights and duties of riparian owners,
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or of landowners' rights and duties respecting a
claimed nuisance, could create a possibility of
incompatible adjudications. Actions by or against
a class provide a ready and fair means of achieving
unitary adjudication. See Maricopa County Mun,
Water Con., Dist. v. Looney, 219 F.2d 529 (9th Cir.
1955); Rank v, Krug, 142 F. Supp. 1, 154=59 (S.D.
Calif. 1956), on app., State of California v. Rank,
293 F.2d 340, 348 (9th Cir. 1961); Gart v, Cole,
263 F.2d 244 (2d Cir. 1959), cert. denied, 359 U.S.
978 (1959); cf. Martinez v. Maverick Cty., Water
Con. & Imp. Dist., 219 F.2d 666 (5th Cir. 1955); 3
Moore, supra, para, 23.11[2], at 3458-59.

Clause (B): This clause takes in situations
where the judgment in a nonclass action by or
against an individual member of the class, while not
technically concluding the other members, might do
so as a practical matter. The vice of an individual
action would lie in the fact that the other members
of the class, thus practically concluded, would
have had no representation in the lawsuit. In an
action by policy holders against a fraternal benefit
association attacking a financial reorganization of
the society, it would hardly have been practical, if
indeed it would have been possible, to confine the
effects of a validation of the reorganization to the
individual plaintiffs., Consequently a class action
was called for with adequate representation of all
members of the class., See Supreme Tribe of Ben-Hur
v. Cauble, 255 U.S. 356 (1921); Waybright v. Columbian
Mut, Life Ins, Co,.,, 30 F. Supp. 885 (W.D.Tenn. 1939);
cf, Smith v. Swormstedt, 16 How. (57 U.S.) 288 (1853)
For much the same reason actions by shareholders to
compel the declaration of a dividend, the proper
recognition and handling of redemption or pre=-emption
rights, or the like (or actions by the corporation
for corresponding declarations of rights), should
ordinarily ke conducted as class actions, although
the matter has been much obscured by the insistence
that each shareholder has an individual claim. See
Knapp v, Bankers Securities Corp., 17 F.R.D. 245
(E.D.Pa. 1954), aff’'d, 230 F.2d 717 (3d Cir. 1956);
Glesecke v. Denver Tr. Tramway Corp., 81 F. Supp. 957
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(D. Del, 1949); Zahn Vv, Transamerica Corp., 162 F. 2d
36 (3d Cir. 1947); Speed Vv, Transamerica Corp., 100

F. Supp. 461 (D. Del. 1951); Sobel v. Whittier Corp.,
95 F. Supp. 643 (E.D. Mich. 1951), app. dism., 195 F.
2d 361 (6th Cir. 1952); Goldberg v. Whittier Coxp.,

111 F. Supp. 382 (E.D. Mich. 1953); Dann V. Studebaker -
Packard Corp., 288 F. 2d 201 (6th Cir. 1961); Edgerton
v, Armour & Co., 94 F. Supp. 549 (S.D. Calif, 1950);

Ames v, Mengel Co., 190 F. 2d 344 (2d Cir, 1951).
(These shareholders' actions are to be distinguilshed

from derivative actions by shareholders dealt with in
new Rule 23.1). The same reasoning applies to an

action which charges a breach of trust by an inden-

ture trustee or other fiduciary similarly affecting

the members of a large class of security holders or

other beneficiaries, and which requires an accounting

or like measures to restore the subject of the trust.

See PBoe e i 0 ., 128 F, 2d 245

(7th Cir. 1942); Citizens Banking Co, v. Monticello State
Bapk, 143 F. 2d 261 (8th Cir. 1944); Redmond v,

Commerce Trust Co., 144 F. 2d 140 (8th Cir. 1944),

cert. denied, 323 U.S. 776 (1944); cf. York v, Guaranty
Trust Co., 143 F. 2d 503 (2d Cir. 1944), rev'd on grounds

not here relevant, 326 U.S. 99 (1945).

In various situations an adjudication as to one
or more members of the class will necessarily or
probably have an adverse practical effect on the
interests of other members who should therefore be
represented in the lawsuit. This 1s plainly the
case when claims are made by numerous persons
against a fund insufficient to satisfy all claims.

A class action by or against representative members

to settle the validity of the claims as a whole, or
in groups, followed by separate proof of the amount
of each valid claim and proportionate distribution of
the fund, meets the problem, Cf. Dickinson v. Burnham,
197 F. 2d 973 (2d Cir. 1952), cert. denied, 344 U.S.
875 (1952); 3 Moore, supra, at para. 23.09. The same
reasoning applies to an action by a creditor to set
aside a fraudulent conveyance by the debtor and to
appropriate the property to his claim, when the
debtor's assets are insufficient to pay all creditors'
claims. See Heffernan v. Bennett & Armour, 110 Cal.
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App. 2d 564, 243 P. 2d 846 (1952); cf. City & County
of San Francisco v. Market Street Ry., 95 Cal. App.

2d 648, 213 P. 2d 780 (1950)., Similar problems,
however, can arise in the absence of a fund either
present or potential. A negative or mandatory
injunction secured by one of a numerous class may
disable the opposing party from performing claimed
duties toward the other members of the class or
materially affect his ability to do so. An adjudica-
tion as to movie ''clearances and runs' nominally
affecting only one exhibitor would often have practical
effects on all the exhibitors in the same territorial
area. Cf, United States v. Paramount Pictures, Inc.,
66 F. Supp. 323, 341-46 (S.D.N.Y. 1946); 334 U.S. 131,
144-48 (1948). Assuming a sufficiently numerous

class of exhibitors, a class action would be advisable.
(Here representation of subclasses of exhibitors could
become necessary; see subdivision (c)(3)(B).)

Subdivision (b)(2). This subdivision is intended
to reach situations where a party has taken action
or refused to take action with respect to a class,
and final relief of an injunctive nature or of a
corresponding declaratory nature, settling the legality
of the behavior with respect to the class as a whole,
is appropriate. Declaratory relief '"corresponds' to
injunctive relief when as a practical matter it affords
injunctive relief or serves as a basis for later
injunctive relief. The subdivision does na extend
to cases in which the appropriate final relief relates
exclusively or predominantly to money damages. Action
or inaction is directed to a class within the meaning
of this subdivision even if it has taken effect or is
threatened only as to one or a few members of the
class, provided it is based on grounds which have
general application to the class.

Illustrative are various actions in the civil=
rights field where a party is charged with discrimi-
nating unlawfully against a class, usually one whose
members are incapable of specific enumeration. See
Potts v, Flax, 313 F.2d 284 (5th Cir. 1963); Bailey
v. Patterson, 323 F.2d 201 (5th Cir. 1963), cert,
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denied, 377 U.S., 972 (1964); Brunson V. Board of Trustees
of School District No. 1, Clarendon Cty., S.C., 311
F.2d 107 (4th Cir. 1962), cert. demied, 373 U.S. 933
(1963); Green v. School Bd. of Roanoke, Va., 304 F.2d
118 (4th Cir. 1962); Orleans Parish School Bd. v.
Bush, 242 F.2d 156 (5th Cir. 1957), cert. denied, 354
U.S. 921 (1957); Mannings v. Board of Public Inst. of
Hillsborough County, Fla., 277 F.2d 370 (5th Cir.
1960) ; Northcross v. Board of Ed, of City of Memphis,
302 F.2d 818 (6th Cir. 1962), cert. denied, 370 U.S.
944 (1962); Frasier v, Board of Trustees of Univ. of
N.C., 134 F. Supp. 589 (M.D.N.C. 1955, 3-judge court),
aff'd, 350 U.S. 979 (1956). Subdivision (b)(2) is

not limited to civil-rights cases. Thus an action
looking to specific or declaratory relief could be
brought by a numerous class of purchasers, say
retailers of a given description, against a seller
alleged to have undertaken to sell to that class at
prices higher than those set for other purchasers,

say retailers of another description, when the
applicable law forbids such a pricing differential.

So also a patentee of a machine, charged with selling
or licensing the machine on condition that purchasers
or licensees also purchase or obtain licenses to use
an ancillary unpatented machine, could be sued on a
class basis by a numerous group of purchasers or
licensees, or by a numerous group of competing sellers
or licensors of the unpatented machine, to test the
legality of the '"'tying' condition.

Subdivision (b)(3). In the situations to which
this subdivision relates, class-action treatment is
not as clearly called for as in those described above,
but it may nevertheless be convenient and desirable
depending upon the particular facts. Subdivision (b)
(3) encompasses those cases in which a class action
would achieve economies of time, effort, and expense,
and promote uniformity of decision as to persons
similarly situated, without sacrificing procedural
fairness or bringing about other undesirable results.
Cf, Chafee, supra, at 201.
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The court is required to find, as a condition of
holding that a class action may be maintained under
this subdivision, that the questions common to the
class predominate over the questions affecting
individual members. It is only where this predominance
exists that economies can be achieved by means of the
class-action device. In this view, a fraud perpetrated
on numerous persons by the use of similar misrepresenta-
tions may be an appealing situation for a class action,
and it may remain so despite the need, if liability
is found, for separate determination of the damages
suffered by individuals within the class. On the
other hand, although having some common core, a
fraud case may be unsuited for treatment as a class
action if there was material variation in the repre-
sentations made or in the kinds or degrees of reliance
by the persons to whom they were addressed. See
Oppenheimer v, F. J. Young & Co., Inc., 144 F.2d
387 (2d Cir., 1944); Miller v. National City Bank of
N.Y., 166 F.2d 723 (2d Cir. 1948); and for like
problems in other contexts, see Hughes v. Encyclopaedia
Britannica, 199 F.2d 295 (7th Cir. 1952); Sturgeon v.
Great Lakes Steel Corp., 143 F.2d 819 (6th Cir. 1944).
A "mass accident" resulting in injuries to numerous
persons is ordinarily not appropriate for a class
action because of the likelihood that significant
questions, not only of damages but of liability and
defenses to liability, would be present, affecting
the individuals in different ways. In these circum-
stances an action condicted nominally as a class
action would degenerate in practice into multiple
lawsuits separately tried. See Pennsylvania R.R. v,
United States, 111 F. Supp. 80 (D.N.J. 1953); cf.
Weinstein, supra, 9 Buffalo L. Rev. at 469. Private
damage claims by numerous individuals arising out of
concerted antitrust violations may or may not involve
predominating common questions. See Union Carbide &
Carbon Corp. v. Nisley, 300 F.2d 561 {(10th Cir. 1961),
pet. cert, dism., 371 U.S. 801 (1963); cf. Weeks v,
Bareco 0il Co., 125 F.2d 84 (7th Cir. 1941); Kainz v.
Anheuser-Busch, Inc,, 194 F.2d 737 (7th Cir. 1952);

Hess v. Anderson, Clayton & Co., 20 F.R.D. 466 (S.D.
Calif. 1957).
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That common questions predominate is not itself
sufficient to juscify a class action under subdivision
(b)(3), for another method of handling the litigious
situation may be available which has greater practical
advantages. Thus one or more actions agreed to by the
parties as test or model actions may be preferable to
a class action; or it may prove feasible and preferable
to consolidate actions, Cf. Weinstein, supra, 9
Buffalo L. Rev. at 438-54. Even when a number of
separate actions are proceeding simultaneously,
experience shows that the burdens on the parties and
the courts can sometimes be reduced by arrangements
for avoiding repetitious discovery or the like,
Currently the Coordinating Committee on Multiple
Litigation in the United States District Courts (a
subcommittee ~f the Committee on Trial Practice and Technique
of the Judici-l Conference of the United States) is
charged with ueveloping methods for expediting such
massive litigation. To reinforce the point that the
court with the aid of the parties ought to assess
the relative advantages of alternative procedures
for handling the total controversy, subdivision (b)

(3) requires, as a further condition of maintaining

the class action, that the court shatl find that that
procedure is ''superior' to the others in the particular
circumstances.,

Factors (A)=-(D) are listed, non=exhaustively, as
pertinent to the findings. The court is to consider
the interests of individual members of the clast in
controlling their own litigations and carrying them
on as they see fit. See Weeks v. Bareco 0il Co.,

125 F.2d 84,88-90, 93-94 (7th Cir. 1941) (anti-trust
action); see also Pentland v. Dravo Corp., 152 F.2d
851 (3d Cir. 1945), and Chafee, supra, at 273-75,
regarding policy of Fair Labor Standards Act of 1938,
§ 16¢/b), 29 U.S.C. § 216(b), prior to amendment by
Portal-to-Portal Act of 1947, § 5(a). [ The present
provisions of 29 U.S.C. §216(b) are not intended to
be affected by Rule 23, as amended.] 1In this connection
the court should inform itself of any litigation
actually pending by or against the individuals. The
interests of individuals ip conducting separate law-
suits may be so strong as to call for denial of a
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class action. On the other hand, these interests may
be theoretic rather than practical: the class may
have a high degree of cohesion and prosecution of
the actiou through representatives would be quite
unobjectionable, or the amounts at stake for
{ndividuals may be so small that separate suits
would be impracticable. The burden that separace
suits would impose on the party oppcsing the class,
or upon the court calendars, may also fairly be
considered, (See the discussion, under subdivision
(¢)(2) below, of the right of members to be excluded
from the class upon their request.)

Also pertinent is the question of the desirability
of concentrating the trial of the claims in the
particular forum by means of a class action, in con-
trast to allowing the claims to be litigated separately
in forums to which they would ordinarily be brought.
Finally, the court should consider the problems of
management which are likely to arise in the conduct
of a class action.

Subdivision (c)(1). In order to give clear

definition to the action, this provision requires

the court to determine, as early in the proceedings

as may be practicable, whether an action brought as

a class action is to be so maintained. The determina-
tion depends in each case on satisfaction of the terms
of subdivision (a) and the relevant provisions of
subdivision (b).

An order embodying a determination can be
conditional; the court may rule, for example, that a
class action may be maintained only if the representa-
tion is improved through intervention of additional
parties of a stated type. A determination once made
can be altered or amended before the decision on the
merite if, upon fuller development of the facts, the
original determination appears unsound. A negative
determination means that the action should be stripped
of its character as a class action. See subdivision
(d)(4). Although an action thus becomes a nonclass
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action, the court may still be receptive to interven-
tions before the decision on the merits so that the
litigation may cover as many interests as can be
conveniently handled; the questions whether the
intervenors in the nonclass action shall be permitted
to claim "ancillary'" jurisdiction or the benefit of
the date of the commencement of the action for pur-
poses of the statute of limitations are to be decided
by reference to the laws governing jurisdiction and
limitations as they apply in particular contexts.

Whether the court should require notice to be
given to members of the class of its intention to make
a determination, or of the order embodying it, is
left to the court's discretion under subdivision (d)

(2).

Subdivision (c)(2) makes special provision for
class actions maintained under subdivision (b)(3).
As noted in the discussion of the latter subdivision,
the interests of the individuals in pursuing their
own litigations may be so strong here as to warrant
denial of a class action altogether. Even when a
class action is maintained under subdivision (b)(3),
this individual interest is respected. Thus the
court is required to direct notice to the members of
the class of the right of each member to be excluded
from the class upon his request. A member who does
not request exclusion may, if he wishes, enter an
appearance in the action through his counsel; whether
or not he does so, the judgment in the action will
embrace him,

The notice, setting forth the alternatives open
to the members of the class, is to be the best prac-
ticable under the circumstances, and shall include
individual notice to the members who can be identified
through reasonable effort, (For further discussion
of this notice, see the statement under subdivision
(d)(2) below.)
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Subdivision {c)(3). The judgment in a class
action maintained as such to the end will embrace
the class, that is, in a class action under subdivi-
sion (b)(1l) or (b)(2), those found by the court to
be class members; in a class action under subdivision
(b)(3), those to whom the notice prescribed by
subdivision (c)(2) was directed, excepting those who
requested exclusion or who are uitimately found by
the court not to be members of the class. The
judgment has this scope whether it is favorable or
unfavorable to the class. In a (b)(l) or (b)(2)
action the judgment 'describes' the members of the
class, but need not specify the individual members;
in a (b)(3) action the judgment 'specifies" the
individual members who have been identified and
describes the others.

Compare subdivision (c)(4) as to actions
conducted as class actions only with respect to
particular issues. Where the class-action character
of the lawsuit is based solely on the existence of a
"limited fund," the judgment, while extending to all
claims of class members against the fund, has ordinarily
left unaffected the personal claims of nonappearing
members against the debtor. See 3 Moore, supra,
para, 23,11i[4]. .

Hitherto, in a few actions conducted as '"spurious"
class actions and thus nominally designed to extend
only to parties and others intervening before the
determination of liability, courts have held or
.utimated that class members might be permitted to
intervene after a decision on the merits favorable
to their interests, in order to secure the benefits
of the decision for themselves, although they would
presumably be unaffected by an unfavorable decision,
See, as to the propriety of this so-called '"one-way"
intervention in ''spurious' actions, the conflicting
views expressed in Union Carbide & Carbon Corp. v.
Nisley, 300 F.2d 561 (10th Cir. 1961), pet. cert,
dism., 371 U.S. 801 (1963); York v. Guaranty Trust
Co., 143 F.2d 503, 529 (2d Cir. 1944), rev'd on
grounds not here relevant, 326 U.S. 99 (1945);
Pentland v. Dravo Corp., 152 F.2d 851, 856 (3d Cir.
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1945) ; Speed v. Transamerica Corp., 100 F. Supp. 461,
463 (D. Del, 1951); State Wholesale Grocers v, Great
Atl, & Pac. Tea Co,, 24 F.R.D. 510 (N.D.Ill. 1959);
Alabama Ind. Serv., Stat. Assn, v, Shell Pet, Corp,,
28 F. Supp. 386, 390 (N.D.Ala. 1939); Tolliver v.
Cudahy Packing Co., 39 F. Supp. 337, 339 (E.D. Tenn.
1941) ; Kalven & Rosenfield, supra, 8 U. of Chi., L.
Rev. 684 (1941); Comment, 53 Nw. U.L. Rev. 627, 632~
33 (1958); Developments in the Law, supra, 71 Harv.
L. Rev., at 935; 2 Barron & Holtzoff, supra, § 568
but c¢f, Lockwood v. Hercules Powder Co., 7 F.R.D.
24, 28-29 (W.D.Mo. 1947); Abram v, San Joaquin Cotton
0il Co., 46 F. Supp. 969, 976-77 (S.D. Calif. 1942);
Chafee, supra, at 280, 285; 3 Moore, supra, para. 23.12,
at 3476, Under proposed subdivision (c)(3), one-way
intervention is excluded; the action will have been
early determined to be a class or nonclass action,

and in the former case the judgment, whether or not
favorable, will include the class, as above stated.

Although thus declaring that the judgment in a
class action includes the class, as defined, subdivi-
sion (c)(3) does not disturb the recognized principle
that the court conducting the action cannot predetermine
the res judicata effect of the judgment; this can be
tested only in a subsequent action. See Restatement,
Judgments 386, comment (h), § 116 (1942). The court,
however, in framing the judgment in any suit brought
as a class action, must decide what its extent ox
coverage shall be, and if the matter is carefully
considered, questions of res judicata are less likely
to be raised at a later time and if raised will be
more satisfactorily answered. See Chafee, supra,
at 294; Weinstein, supra, 9 Buffalo L. Rev. at 460.

Subdivision (c)(4). This provision recognizes
that an action may be maintained as a class action
as to particular issues only. For example, in a
fraud or similar case the action may retain its
"class'" character only through the adjudication of
liability to the class; the members of the class may
thereafter be required to come in individually and
prove the amounts of their respective claims.
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Two or more classes may be represented in a
single action, Where a class is found to include
subclasses divergent in interest, the class may be
divided correspondingly, and each subclass treated
as a class.,

Subdivision (d) 1s concerned with the fair and
efficient conduct of the action and lists some types
of orders which may be appropriate.

The court should consider how the proceedings
are to be arranged in sequence, and what measures
should be taken to simplify the proof and argument.
See subdivision (d)(l). The orders resulting from
this consideration, like the others referred to in
subdivision (d), may be combined with a pretrial order
under Rule 16, and are subject to modification as the
case proceeds,

Subdivision (d)(2) sets out a non-exhaustive list
of possible occasions for orders requiring notice to
the class. Such notice is not a novel conception.
For example, in "limited fund" cases, members of the
class have been notified to present individual claims
after the basic class decision. Notice has gone to
members of a class so that they might express any
opposition to the representation, see United States
v, American Optical Co., 97 F. Supp. 66 (N.D. Ill,
1951), and 1950-51 CCH Trade Cases 64573-74
(para, 62869); cf. Heeks y. Bareco Oil Co,, 125 F. 2d
84,794 (7th Cir. 1941), and notice may encourage
interventions to improve the representation of the
class., Cf. Oppenheimer v. F. J. Young & Co., 144
F.2d 387 (2d Cir, 1944). Notice has been used to
poll members on a proposed modification of a consent
decree, See record in Sam Fox Publishing Co. v,
United States, 366 U.S. 683 (1961).

subdivision (d){(2) does not require notice at
any stage, but rather calls attention to its
availability and invokes the court's discretion. 1In
the degree that there is cphesiveness or unity in the
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class and the representation is effective, the need
for notice to the class will tend toward a minimum,
These indicators suggest that notice under subdivision
(d)(2) may be particularly useful and advisable in
certain class actions maintained under subdivision

(b) (3), for example, to permit members of the class
to object to the representation. Indeed, under
subdivision (c)(2), notice must be ordered, and is
not merely discretionary, to give the members in a
subdivision (b)(3) class action an opportunity to
secure exclusion from the class. This mandatory
notice pursuant to subdivision (c)(2), together with
any discretionary notice which the court may find it
advisable to give under subdivision (d)(2), is
designed to fulfill requirements of due process to
which the class action procedure is of course subject.
See Hansberry v, Lee, 311 U.S. 32 (1940); Mullane v,
Central Hanover Bank & Trust Co., 339 U.S. 306 (1950);
cf. Dickinson v, Burnham, 197 F.2d 973, 979 (2d Cir.
1952), and studies cited at 979 n. 4; see also All
American Airways, Inc., v. Elderd, 209 F.2d 247, 249
(2d Cir. 1954); Gart v. Cole, 263 F.2d 244, 248-49

(2d Ccir. 1959), cert. denied, 359 U.S. 978 (1959).

Notice to members of the class, whenever employed
under amended Rule 23, should be accommodated to
the particular purpose but need not comply with the
formalities for service of process. See Chafee, supra,
at 230-31; Brendle v. Smith, 7 F.R.D. 119 (S.D.N.Y.
1946) . The fact that notice is given at one stage
of the action does not mean that it must be given at
subsequent stages. Notice is available fundamentally
"for the protection of the members of the class or
otherwise for the fair conduct of the action” and
should not be used merely as a device for the
undesirable solicitation of claims. See the discussion
in Cherner v. Transitron Electronic Corp,, 201 F.
Supp. 934 (D. Mass. 1962); Hormel v, United States,
17 F.R.D. 303 {(S.D.N.Y. 1955).

In appropriate cases the court should notify
interested government agencies of the pendency of
the action or of particular steps therein.
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Subdivision (d)(3) reflects the possibility of
conditioning the maintenance of a class action, e.g.,
on the strengthening of the representation, see
subdivision (c)(1l) above; and recognizes that the
imposition of conditions on intervenors may be
required for the proper and efficient conduct of the
action,

As to orders under subdivision (d)(4), see
subdivision (c) (1) above.

Subdivision (e) requires approval of the court,
after notice, for the dismissal or compromise of any
class action,

Rule 23,1 [New], Derivative Actions by
Shareholders

In_a derivative action brought by one or more
shareholders or members to enforce a right of a

corporation or of an unincorporated association,
the corporation or association having failed to
enforce a right which may properly be asserted by it,
the complaint shall be verified and shall allege (1)

that the plaintiff was a shareholder or member at
the time of the transaction of which he complains or
that his share or membership thereafter devolved on
him by operation of law, and (2) that the action is
not a collusive one to confer jurisdiction on a court
of the United States which it would not otherwise
have. The complaint shall also allege with particu-
larity the efforts, if any, made by the plaintiff to
obtain the action he desires from the directors or
comparable authority and, if necessary, from the
shareholders or members, and the reasons for his
failure to obtain the action or for not making the
effort. The derivative action may not be maintained
if it appears that the plaintiff does not fairly and
adequately represent the interests of the shareholders
or members Similarly situated in enforcing the right
of the corporation or association. The action shall
not be dismissed or compromised without the approval
of the court, and notice gf the proposed dismissal
or compromise shall be given to shareholders or
members in such manner as the court directs.
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Advisory Committee's Note

A derivative action by a shareholder of a
corporation or by a member of an unincorporated
association has distinctive aspects which require
the special provisions set forth in the proposed
rule. The next-to-the-last sentence recognizes that
the question of adequacy of representation may arise
when the plaintiff is one of a group of shareholders
or members. Cf. 3 Moore's Federal Practice,6 para. 23.08
(2d ed. 1963).

The court has inherent power to provide for
the conduct of the proceedings in a derivative
action, including the power to determine the course
of the proceedings and require that any appropriate
notice be given to shareholders or members.

Rule 23,2 [Newl, Actions Relating to
Unincorporated Associations

An action brought by or against the members of
an unincorporated association as a class by naming
certain members as representative parties may be
maintained only if it appears that the representative
parties will fairly and adequately protect the
interests of the association and its members. In
the conduct of the action the court may make appro-
priate orders corresponding with those described in
Rule 23(d), and the procedure for dismissal or
compromise of the action shall correspond with that
provided in Rule 23(e).

Advisory Committee's Note

Although an action by or against representatives
of the membership of an unincorporated association
has often been viewed as a class action, the real or
main purpose of this characterizatiocon has been to give
"entity treatment' to the association when for formal
reasons it cannot sue or be sued as a jural person
under Rule 17(b). See Loujsell & Hazard, Pleading
and Procedure: State and Federal 718 (1962); 3
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Moore's Federal Practice para. 23.08 (2d ed. 1963);
Story, J. in West v, Randall, 29 Fed. Cas. 718, 722-
23, No. 17,424 (C.C.D.R.I. 1820); and, for examples,
Gibbs v. Buck, 307 U.S. 66 (1939); Tunstall v.
Brotherhood of Locomotive F. & E., 148 F.2d 403 (4th
Cir. 1945); Oskoian v. Canuel, 269 F.2d 311 (1st Cir.
1959). Rule 23.2 deals separately with these actions,
referring where appropriate -to Rule 23.

Rule 24. Intervention

(a) INTERVENTION OF RIGHT, Upon timely applica-
tion anyone shall be permitted to intervene in an
action: (1) when a statute of the United States
confers an unconditional right to intervene; or (2)
when the representation of the appttcantls interest
by extsting parttes is or may be inadequate and the
appticant ts or may be bound by a judgment in the
acttons or €3y when the appttcant s se situmated as
te be adversety affected by a disertbution or other
disposttieon of property which ts in the eustody or
subject to the controt er dispesition of the eourt
or an offtecer thereofs applicant claims an interest
relating to the property or transaction which is the
subject of the action and he is so situated that the
disposition of the action may as a practical matter
impair or impede his ability to protect that
interest, unless the applicant's interest is
adequately represented by existing parties.

Advisory Committee's Note

In attempting to overcome certain difficulties .
which have arisen in the application of present
Rule 24(a)(2) and (3), this amendment draws upon
the proposals for revision of the related Rules 19
(joinder of persons needed for just adjudication) and
23 (class actions), and the reasoning underlying
those proposals.

Present Rule 24(a)(3) provides for intervention
of right where the applicant establishes that he will
be adversely affected by the distribution or disposi-
tion of property involved in an action to which he
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has not been made a party. Significantly, some
decided cases have virtually disreg-zded the language
of this provision., Thus Professor Moore states: ""The
concept of a fund has been applied so loosely that it
is possible for a court to find a fund in almost any
in personam action.' & Moore's Federal Practice
para, 24.09[3], at 55 (2d ed. 1862), and see, e.g.,
tormulabs. Inc. v. Hartley Pen Co., 275 F.2d 57 (9th
Cir. 1960). This development is quite natural, for
Rule 24(a)(3) is unduly restricted. If an absentee
would be substantially affected in a practical sense
by the determination made in an action, he should,

as a general rule, be entitled to intervene, and his
right to do so should not depend on whether there

is a fund to be distributed or otherwise disposed of.
Intervention of right is here seen to be a kind of
counterpart to Rule 19(a)(2)(i) on joinder of persons
needed for a just adjudication: where, upon motion

of a party in an action, an absentee should be

joined so that he may protect his interest which as

a practical matter may be substantially impaired by
the disposition of the action, he ought to have a
right to intervene in the action on his own motion.
See Loulsell & Hazard, Pleading and Procedure: State
and Federal 749-50 (1962).

The general purpose of present Rule 24(a)(2) is
to entitle an absentee, purportedly represented by a
party, to intervene in the action if he can establish
with fair probability that the representation is
inadequate. Thus, where an action is being prosecuted
or defended by a trustee, a beneficiary of the trust
should have a right to intervene if he can show that
the trustee's representation of his interest probably
is inadequate; similarly a member of a class should
have the right to intervene in a class action if he
can show the inadequacy of the representation of his

interest by the representative parties before the
court,

Present Rule 24(a)(2), however, makes it a condi-
tion of intervention that ''the applicant is or may be
bound by a judgment in the action,'" and this has
recently created difficulties with intervention in



A

I3 —58.—

class actions. If the 'bound" language is read
literally in the sense of res judicata, it can

defeat intervention 1in some meritorious cases. A
member of a class to whom a judgment in a class
action extends by its terms (see Rule 23(c)(3), as
amended) may be entitled to show in a later action,
when the judgment in the class action is claimed to
operate as res judicata against him, that the
"representative' in the class action had not in fact
adequately represented him. 1f he can make this
showing, the class=-action judgment may be held not

to bind him., See Hansberry v. Lee, 311 U.S. 32
(1940) . Now if a class member seeks to intervene

in the class action proper, while it is still pending,
on grounds of inadequacy of representation, he can be
met with the argument: if the representation is in fact
inadequate, he will not be "sound'' by the judgment
when it is subsequently asserted against him as res
judicata, hence he is not entitled to intervene; if
the representation is in fact adequate, there is no
occasion or ground for intervention. See Sam FoX
Publishing Co. v. United States, 366 U.S. 683 (1961);
cf. Sutphen Estates, Inc. V. Uni.ted States, 342 U.S.
19 (1951). This reasoning may be linguistically
justified by present Rule 24(a)(2); but it can lead
to poor results. Compare the discussion in Interna-
tional M. & L. Corp. v. Von Clemm, 301 F. 2d 857 (2d
Cir. 1962); Atlantic Refining Co. Vo Standard Oil
Co., 304 F. 24 387 (D.C. Cir. 1962). A class member
who claims that his ''representative' does not
adequately represent him, and is able tc establish
that proposition with sufficient probability, should
not be put to the risk of having a judgment entered.
in the action which by its terms extends to him, and
be obliged to test the validity of the judgment as
applied to his interest by a later collateral attack.
Rather he should, as a general rule, be entitled to
intervene in the action.

The amendment provides that an applicant is
entitled to intervene in an action when his position
is comparable to that of a person under Rule 19(a) (2)
(1), as amended, unless his interest is already
adequately represented in the action by existing
parties. The Rule 19(a) (2) (i) criterion imports

practical considerations, and the deletion of the
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"bound'" language similarly frees the rule from undue
preoccupation with strict considerations of res

judicata.

The representation whose adequacy comes into
question under the amended rule is not confined to
formal representation like that provided by a trustee
for his beneficiary or a representative party in a
class action for a member of the class. A party to
an action may provide practical representation to the
absentee seeking intervention although no such formal
relationship exists between them, and the adequacy
of this practical representation will then have to
be weighed. See International M. & I. Corp. v. Von
Clemm, and Atlantic Refining Co. v. Standard 0il Co.,
both supra; Wolpe v. Poretsky, 144 F.2d 505 (D.C.
Cir. 1944), cert. denied, 323 U.S. 777 (1944); cf.
Ford Motor Co. v. Bisanz Bros., 249 F. 2d. 22
(8th Cir. 1957); and generally, Annot., 84 A.L.R. 2d
1412 (1962).

An intervention of right under the amended rule
may be subject to appropriate conditions or restrice-
tions responsive among other things to the requirements
of efficient conduct of the proceedings.

Rule 26, Depositions Pending Action

(a) WHEN DEPOSITIONS MAY BE TAKEN. Any party
may take the testimony of any person, including a
party, by deposition upon oral examination or written
interrogatories for the purpose of discovery or for
use as evidence in the action or for both purposes.
After commencement of the action the deposition may
be taken without leave of court, except that leave,
granted with or without notice, must be obtained
if notice of the taking is served by the plaintiff
within 20 days after commencement of the action.
The attendance of witnesses may be compelled by the
use of subpoena as provided in Rule 45. Depositions
shall be taken only in accprdance with these ruless:,
except that in admiralty apd maritime claims within
the meaning of Rule 9(h) depositions may also be
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taken under and used in accordance_with sections 863,
864, and 865 of the Revised Statutes (see note preceding
28 U.S.C, 5 1781). The deposition of a person con-
fined in prison may be taken only by leave of court

on such terms as the court prescribes,

Advisory Committee's Note

The requirement that the plaintiff obtain leave
of court in order to serve notice of taking of a
deposition within 20 days after commencment of the
action gives rise to difficulties when the prospective
-deponent is about to become unavailable for examina-
tion. The problem is not confined to admiralty, but
has been of special concern in that context because
of the mobility of vessels and their personnel. When
Rule 26 was adopted as Admiralty Rule 30A in 1961,
the problem was alleviated by permitting depositions
de bene esse, for which leave of court is not required.
See Advisory Committee's Note to Admiralty Rule 30A
(1961).

Efforts have been made to devise a modification
of the 20-day rule acceptable to both the Civil and
Admiralty Committees, to the end that Rule 26(a)
might state a uniform rule applicable alike to what
are now civil actions and suits in admiralty. These
efforts have so far been unsuccessful; and the
Admiralty Committee has concluded that the exigencies
of maritime litigation require preservation, for the
time being at least, of the traditional de bene esse
procedure for the post-unification counterpart of
the present suit in admiralty. Accordingly, the
draft provides for continued availability of that
procedure in admiralty and maritime claims within
the meaning of Rule 9(h). The pnssibility of a
uniform rule will be further explored when current
studies of the actual operation of the discovery
rules have been completed.
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Rule 38. Jury Trial of Right

(e) ADMIRALTY AND MARITIME CLAIMS, These rules
shall™ Mot be construed to create a right to trial
by jury of the issues in an admiralty or maritime
claim within the meaning of Rule 9(h).

Advisory Committee's Note

See Note to Rule 9(h), supra.

Rule 41. Dismissal of Actions

(b)Y INVOLUNTARY DISMISSAL: EFFECT THEREOF.
For failure of the plaintiff to prosecute or to
comply with these rules or any order of court, a
defendant may move for dismissal of an action or of
any claim against him., After the plaintiff, in an
action tried by the court without a jury, has com-
pleted the presentation of his evidence, the defen-
dant, without waiving his right to offer evidence
in the event the motion 1s not granted, may move
for a dismissal on the ground that upon the facts
and the law the plaintiff has shown no right to
relief, The court as trier of the facts may then
determine them and render judgment against the
plaintiff or may decline to render any judgment
until the close of all evidence. If the court
renders judgment on the merits against the plaintiff,
the court shall make findings as provided in Rule .
52(a) . Unless the court in its order for dismissal
otherwise specifies, a dismissal under this subdivi-
sion and any dismissal not provided for in this rule,
other than a dismissal for lack of jurisdiction, e
for improper venue, or for taeck of an indispensabte
parey failure to join a party under Rule 19, operates
as an adjudication upon the merits.

Advisory Committee's Note

The terminology is changed to accord with the
amendment of Rule 19. See that amended rule and the
Advisory Committee's Note thereto.



- 62 -

Rule 42, Cfomnsolidation; Separate Trials,

(b: SEPARATE TRIALS. The court, in furtherance

of convenience or to avoid prejudice, oOr when
separate trials will be conducive to expedition
and economy, may order a separate trial of any
claim, cross-claim, counterclaim, or third-party
claim, or of any separate issue or of any number
of claims, cross-claims, counterclaims, third-
party claims, oOr issues~, always preserving in~
violate the right of trial by jury as declared by
The Seventh Amendment to the Constitution or as
given by a statute of the United States.

Advisory Committee's Note

In certain suits in admiralty separation for
trial of the issues of liability and damages (or
of the extent of liability other than damages,
such as salvage and general average) has been
conducive to expedition and economy, especially
because of the statutory right to interlocutory
appeal in admiralty cases (which is of course
preserved by these Rules). While separation of
issues for trial is not to be routinely ordered,
it is important that it be encouraged where
experience has demonstrated its worth. Cf.
Weinstein, Routine Bifurcation of Negligence
Trials, 14 Vand., L. Rev. 831 (1961).

In cases (including some caces within the
admiralty and maritime jurisdic ion) in which
the parties have a Constitutional or statutory
right of trial by jury, separation of issuesg may
give rise to problems. See, e,g., United Air
Lines, Inc, v, Wiener, 286 F. 2d 302 (9th Cir,
1961). Accordingly, the proposed change in Rule
42 reiterates the mandate of Rule 38 respecting
preservation of the right to jury trial.




- 63 -

Rule 43. Evidence

(£f) INTERPRETERS, The court may appoint an
interpreter of its own selection and may fix his
reasonable compensation. The compensation shall be
paid out of funds provided by law or by one or
more of the parties as the court may direct, and
may be taxed ultimately as costs, in the discretion
of the court.,

Advisory Committee's Note

This new subdivision authorizes the court to
appoint interpreters (including interpreters for the
deaf), to provide for their compensation, and to
tax the compensation as costs. Compare proposed
subdivision (b) of Rule 28 of the Federal Rules of
Criminal Procedure.

Rule 44, Proof of Official Record*
(a) AUTHENTICATION ©OF €E6PrY.

(1) DOMESTIC, An official record kept within
the United States, or any state, district, common-
wealth, territory, or insular possession thereof, or
within the Panama Canal Zone, the Trust Territory of
the Pacific Islands, or the Ryukyu Islands, or an
entry therein, when admissible for any purpose, may
be evidenced by an official publication thereof or
by a copy attested by the officer having the legal
custody of the record, or by his deputy, and
accompanied by a certificate that such officer has
the custody. £ the offiee in whiech the record ts

* These amendments were developed ccllaboratively
by the Advisory Committee on Civil Rules, the
Commission and Advisory Committee on International
Rules of Judicial Procedure (see Act of September 2,
1958, 72 Stat. 1743), and the Columbia Law School
Project on International Procedure,
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kept ts within the Hnited States or withtn & territory
or tnsutar possesston subjeet to the dominton of the
Untted Seatesy the The certificate may be made by a
judge of a court of record of the district or political
subdivision in which the record is kept, authenticated
by the seal of the court, or may be made by any

public off’-er having a seal of office and having
offici~1 duties in the district or political subdivi-
sion ‘n which the record is kept, authenticated by

the seal of his office, If the office in whieh the
reeord 5 kept 3 tn a foreign sState or countrysy the
certificate may be made by a seeretary of embasay or
tegation; consut generat; consui; viee eonsut; or
consutar agent or by any offtcer in the foretgn
serviee of the Ynited States stationed in the foretgn
state or country tm which the reeord to kept; and
authentieated by the seat of his offteers

(2) FOREIGN. A foreign official record, or an
entry therein, when admissible for any purpose, may
be evidenced by an official publication thereof; or
a copy thereof, attested by a person authorized to
make the attestation, and accompanied by a final
certification as to the genuineness of the signature
and official position (i) of the attesting person,
or (ii) of any foreign official whose certificate of
cenuineness of signature and official position
relates to the attestation or is in a chain of
certificates of genuineness of signature and official
position relating to the attestation. A final
certification may be made by a secretary of embassy
or legation, consul general, consui, vice consul,
or consular agent of the United States, or a
diplomatic ox consular official of the foreign
country assigned or accredited to the United States.
I1f reasonable opportunity has been given to all
parties to investigate the authenticity and
accuracy of the documents, the court may, for good
cause shown, (i) aumct an attested copy without
final certificatioan or (ii) permit the foreign
official record to be evidenced by an attested
summary with or without a final certification.
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(b) PROGF 6P LACK OF RECORD. A written state-
ment stgned by an offteer having the custedy of an
offtetal record or by his deputy that after diligent
search no record or entry of a specified tenor is
found to exist in the records of hts effieey designated
by the statement, accempanted by a certificate as above
provided; authenticated as provided in subdivision (a),
(1) of this rule in the case of a domestic record, or
complying with the requirements of subdivision (a)(2)
of this rule for a summary in the case of a foreign
record, is admissible as evidence that the records eof
hts offtee contain no such record or entry.

(c) OTHER PROOF, This rule does not prevent
the proof of official records or of entry or lack of
entry therein by any other method authorized by law.,
any appticakble statute or by the rutes of evidence
at eommon raws

Advisory Committee's Note

Subdivision (a)(l). These provisions on proot
of official records kept within the United States
are similar in substance to those heretofore
appearing in Rule 44, There is a more exact descrip-
tion of the geographical areas covered. Ar «fficial
record kept in one of the areas enumerated qualifies
for proof under subdivision (a)(l) even though it is
not a United States official record. For example, an
official record kept in one of these areas by a
government in exile falls within subdivision (a)(1l).
It also falls within subdivision (a)(2) which may be
availed of alternatively. Cf. Banco de Espana v.
Federal Reserve Bank, 114 F.2d 438 (2d Cir. 1940).

Subdivision (a)(2). Foreign official records
may be proved, as heretofore, by means of official
publications thereof., See United States v. Aluminum
Co. of America, 1 F.R.D, 71 (S.D.N.Y. 1939). Under
this rule, a document that, on its face, appears to
be an official publication, is admissible, unless a
party opposing its admission into evidence shows that
it lacks that character.
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The rest of subdivision (a)(2) aims to provide
greater clarity, efficiency, and flexibility in the
procedure for authenticating copies of foreign official
records,

The reference to attestation by ''the officer
having the legal custody of the record,' hitherto
appearing in Rule 44, has been found inappropriate
for official records kept in foreign countries where
the assumed relation between custody and the authority
to attest does not obtain., See 2B Barron & Holtzoff,
Federal Practice & Procedure §992 (Wright ed. 1961).
Accordingly it is provided that 2n attested copy may
be obtained from any person authorized by the law of
the foreign country to make the attestation without
regard r~ vhether he is charged with responsibility
for maintajaing the record or keeping it in his
custody.

Under Rule 44 a United States foreign service
officer has been called on to certify to the authority
of the foreign official attesting the copy as well
as the genuineness of his signature and his official
position. See Schlesinger, Comparative Law 57 (2d
ed. 1959); Smit, International Aspects of Federal
Civil Procedure, 61 Colum. L. Rev. 1031, 1063 (1961);
55 C.F.R. § 92.41 (a), (e) (1958). This has created
practical difficulties. For example, the question
of the authority of the foreign officex might raise
issues of foreign law which were beyorid the knowledge
of the United States officer. The difficulties are
met under the amended rule by eliminating the element
of the authority of the attesting foreign official
from the scope of the certifying process, and by
specifically permitting use of the chain-certificate
method. Under this method, it is sufficient if the
original attestation purports to have been issued by
an authorized person and is accompanied by a certificate
of another foreign official whose certificate may in
turn be followed by that of a foreign official of
higher rank., The process continues until a foreign
official is reached as to whom the United State: foreign
service official (or a diplomatic or comsular oi® cer
of the foreign country assigned or accredited to the
United States) has adequate information upon which
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to base & “final certification.," See New York Life
Ins. Co. v. Aronson, 38 F. Supp. 687 (W.D. Pa. 1941);
22 C.F.R, §92.37 (1958).

The final certification (a term used in contra-
distinction to the certificates prepared by the foreign
officials in a chain) relates to the incumbency and
genuineness of signature of the foreign official who
attested the copy of the record or, where the chain-
certificate method is used, of a foreign official
whose certificate appears in the chain, whether that
certificate is the last in the chain or not. A final
certification may be prepared on the basis of material
on file in the consulate or any other satisfactory
information,

Although the amended rule will generally
facilitate proof of foreign official records, it is
recognized that in some situations it may be difficult
or even impossible to satisfy the basic requirements
of the rule, There may be no United States consul
in a particular foreign country; the foreign officials
may not cooperate; peculiarities may exist or arise
hereafter in the law or practice of a foreign country.

See United States v, Grabina, 119 F, 2d 863 (2d Cir.

1941) ; and, generally, Jones, International Judicial
Assistance: Procedural Chaos and a Program for Reform,

62 Yale L. J. 515, 548-49 (1953). Therefore the

final sentence of subdivision (a)(2) provides the

court with discretion to admit an attested copy of a
record without a final certification, or an attested
summary of a record with or without a final certification.
See Rep, of Comm. on Comparative Civ. Proc. & Prac.,’
Proc. A.B.A., Sec., Int'l & Comp. L. 123, 130-31 (1952);
Model Code of Evidence §§517, 519 (1942). This re-
laxation should be permitted only when it is shown

that the party has been unable to satisfy the basic
requirements of the amended rule despite his reason-
able efforts. Moreover it is specially provided that
the parties must be given a reasonable opportunity in
these cases to examine intp the authenticity and
accuracy of the copy or summary.
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Subdivision (b). This provision relating to
proof of lack of record is accommodated to the
changes made in subdivision (a).

Subdivision (c). The amendment insures that
international agreements of the United States are
unaffected by the rule. Several consular conventions
contain provisions for reception of copies or
summaries of foreign official records. See, e.g.,
Consular Conv, with Italy, May 8, 1878, art. X, 20
Stat.725, T.S. No. 178 (Dept. State 1878). See also
28 U.S.C. §§ 1740-42, 1745; Fakouri v, Cadais, 149
F.2d 321 (5th Cir. 1945), cert. denied, 326 U.S. 742
(1945); 5 Moore's Federal Practice para, 44,05 (2d ed.
1951). ’

Rule 44,1 [New]. Determination of Foreign Law*

A party who intends to raise an issue concerning
the law of a foreign country shall give notice in
his pleadings or other reasonable written notice.
The court, in determining foreign law, may consider
any relevant material or source, including testimony,
whether or not submitted by a party or admissible
under Rule 43, The court's determination shall be
treated as a ruling on a question of law.

Advisory Committee's Note

Rule 44,1 is added by amendment to furnish
Federal courts with a uniform and effective procedure
for raising and determining an issue concerning the
law of a foreign country.

* This rule was developed collaboratively by the
Advisory Committee on Civil Rules, the Commission and
Advisory Committee on International Rules of Judicial
Procedure (see Act of Sept. 2, 1958, 72 Stat. 1743),

and the Columbia Law School Project on International
Procedure.
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To avoid unfair surprise, the first sentence of
the proposed rule requires that a party who intends
to raise an issue of foreign law shall give notice
thereof. The existing uncertainty under Rule 8(a)
about whether foreign law must be pleaded--compare
Siegelman v. Cunard White Star, Ltd., 221 F.2d 189
(2d Cir 1955), and Pedersen v. United States, 191 F.
Supp. 95 (D, Guam 1961), with Harrison v. United
Fruit Co., 143 F. Supp. 598 (S.D.N.Y. 1956)--is
eliminated by the provision that the notice shall be
"written'" and ''reasonable.' It may, but need not
be, incorporated in the pleadings. In some situations
the pertinence of foreign law is apparent from the
outset; accordingly the necessary investigation of
that law will have been accomplished by the party
at the pleading stage, and the notice can be given
conveniently in the pleadings. In other situations
the pertinence of foreign law may remain doubtful
until the case is further developed. A requirement
that notice of foreign law be given only through
the medium of the pleadings would tend in the latter
instances to force the party to engage in a peculiarly
burdensome type of investigation which might turn
out to be unnecessary; and correspondingly the
adversary would be forced into a possibly wasteful
investigation. The liberal provisions for amendment
of the pleadings afford help if the pleadings are
used as the medium of giving notice of the foreign
law; but it seems best to permit a written notice to
be given outside of and later than the pleadings,
provided the notice is reasonable.

The rule does not attempt to set any definite
limit on the party's time for giving the notice of
an issue of foreign law; in some cases the issue may
not become apparent until the trial, and notice then
given may still be reasonable., The stage which the
case has reached at the time of the notice, the
reason proffered by the party for his failure to give
earlier notice, and the importance to the case as a
. whole of the issue of foreign law sought to be raised,
are among the factors which the court should consider
in deciding a question of the reasonableness of a
notice., If notice is given by one party it need not
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be repeated by any other and serves as a basis for
presentation of material on the foreign law by all
parties,

The second sentence of the proposed rule describes
the materials to which the court may resort in
determining an issue of foreign law. At present the
district courts, applying Rule 43(a), are looking in
certain cases to State law to find the rules of
evidence by which the content of foreign=-country
law is to be established., The State laws vary; some
embody procedures which are inefficient, time consuming,
and expensive. See, generally, Nussbaum, Proving the
Law of Foreien Countries, 3 Am., J., Comp. L. 60 (1954).
In all events the ordinary rules of evidence are often
inapposite to the problem of determining foreign law
and have in the past prevented examination of material
which could have provided a proper basis for the
determination, The proposed rule permits considera=
tion by the court of any relevant material, including
testimony, without regard to its admissibility under
Rule 43. Cf. N.Y. Civ, Prac. Law & Rules, R. 4511
(effective Sept. 1, 1963); 2 Va, Code Ann. tit. 8,

§ 8-273; 2 W, Va. Code Ann, § 5711.

In further recognition of the peculiar nature
of the issue of foreign law, the proposed rule
provides that in determining this law the court is
not limited by material presented by the parties; it
may engage in its own research and consider any
relevant material thus found. The court may have at
its disposal better foreign law materials than counsel
have presented, or may wish to reexamine and anmplify
material that has been presented by counsel in
partisan fashion or in insufficient detail. On the
other hand, the court is free to insist on a complete
presentation by counsel.

There is no requirement that the court give
formal notice to the parties of its intention to
engage in its own research on an issue of foreign
law which has been raised by them, or of its intention
to raise and determine indgpendently an issue not
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raised by them, Ordinarily the court should inform
the parties of material it has found diverging
substantially from the material which they have
presented; and in general the court should give

the parties an opportunity to analyze and counter
new points upon which it proposes to rely. See
Schlesinger, Comparative Law 142 (2d ed. 1959);
Wyzanski, A Trial Judge's Freedom and Responsibility,
65 Harv. L. Rev, 1281, 1296 (1952); cf. Siegelman v,
Cunard White Star, Ltd., supra, 221 F.2d at 197. To
require, however, that the court give formal notice
from time to time as it proceeds with its study of
the foreign law would add an element of undesirable
rigidity to the procedure for determining issues of
foreign law.

The proposed rule refrains from imposing an
obligation on the court to take 'judicial notice' of
foreign law because this would put an extreme burden
on the court in many cases; and it avoids use of the
concept of "judicial notice" in any form because of
the uncertain meaning of that concept as applied to
foreign law. See, e.g., Stern, Foreign Law in the
Courts: Judicial Notice and Proof, 45 Calif. L. Rev,
23, 43 (1957). Rather the rule provides flexible
procedures for presenting and utilizing material on
issues of foreign law by which a sound result can be
achieved with fairness to the partiles.

Under the third sentence, the court's determina-
tion of an issue of foreign law is to be treated as
a ruling on a question of 'law,' not ''fact," so that
appellate review will not be narrowly confined by the
"clearly erroneous' standard of Rule 52(a). Cf.
Uniform Judicial Notice of Foreign Law Act § 3; Note,
72 Harv. L. Rev. 318 (1958).

The proposed rule parallels Article IV of the
Uniform Interstate and International Procedure Act,
approved by the Commissioners on Uniform State Laws
in 1962, except that section 4.03 of Article IV states
that '"[ t]he court, not thg jury' shall determine
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foreign law. The proposed rule does not address-
itself to this problem, since the Rules refrain from
allocating functions as between the court and the
jury. See Rule 38(a). It has long been thought,
however, that the jury is not the appropriate body

to determine issues of foreign law. See; e.g.,

Story, Conflict of Laws § 638 (1lst ed. 1834, 8th ed.
1883); 1 Greenleaf, Evidence § 486 (lst ed. 1842, 16th
ed. 1899); 4 Wigmore, Evidence § 2558 (1st ed. 1905); 9 id.
§ 2558 (3d ed. 1940)., The majority of the States

have committed such issues to determination by the
court. See Article 5 of the Uniform Judicial Notice
of Foreign Law Act, adopted by twenty=-six states, 9A
U.L.A, 318 (1957) (Supp. 1961, at 134); N.Y. Civ.
Prac. Law & Rules, R, 4511 (effective Sept. 1, 1963);
Wigmore, loc. cit. And Federal courts that have
considered the problem in recent years have reached
the same conclusion without reliance on statute,

See Jansson v, Swedish American Line, 185 F.2d 212,
216 (lst Cir. 1950); Bank of Nova Scotia v, San
Miguel, 196 F.2d 950, 957 n. 6 (lst Cir., 1952);
Liechti v, Roche, 198 F.2d 174 (5th Cir. 1952); ,
Daniel Lumber Co. v, Empresas Hondurenas, S.A., 215
F.2d 465 (5th Cir. 1954).

Rule 47. Jurors

(b) ALTERNATE JURORS. The court may direct
that one or twe not more than six jurors in addition
to the regular pene* jury be called and impanelled
to sit as alternate jurors. Alternate jurors in the
order in which they are called shall replace jurors
who, prior to the time the jury retires to consider
its verdict, become or are found to be unable or
disqualified to perform their duties. Alternate
jurors shall be drawn in the same manner, shall have
the same qualifications, shall be subject to the
same examination and challenges, shall take the
same oath, and shall have the same functions,
powers, facilities, and privileges as the primetpat
regular jurors. An alternate juror who does not
replace a prinetpat regular juror shall be discharged
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after the jury retires to consider its verdict.

$§ one or twe atternate jurors are catied each
party ts enticied to one peremptory chattenge tn
addbtten to those otherwise atlowed by taws

Each side is entitled to 1 peremptory challenge in
addition to those otherwise allowed by law if 1 or
2 alternate jurors are to be impanelled, 2 peremptory
challenges if 3 or 4 alternate jurors_are to be
impanelled, and 3 peremptory challenges 1f 5 or 6
alternate jurors are to be impanelled, The
additional peremptory challenges may be used enty
against an alternate juror only, and the other
peremptory challenges allowed by law shall not be
used against the alternatees an alternate juror.

Advisory Committee's Note

The revision of this subdivision brings it into
line with a revision of Rule 24(c) of the Federal
Rules of Criminal Procedure proposed by the Advisory
Committee on Criminal Rules. Rule 24(c) now allows
four alternate jurors, as contraste” with the two
allowed in civil cases, and it is p -posed to
increase the number to a maximum of six in all cases.
The Note of the Advisory Committee on Criminal Rules
points to experience demonstrating that four alternates
may not be enough in some lengthy criminal trials;

and the same may be said of civil trials. The Note
adds:

"The words 'or are found to be' are added to the
second sentence to make clear that an alternate juror
may be called in the situation where it is first
discovered during the trial that a juror was unable

or disqualified to perform his duties at the time he
was sworn.'

Rule 53. Masters
(a) APPOINTMENT AND GOMPENSATION. Each district

court with the concurrence of a majority of all the
judges thereof may appoint one or more standing



_74.=

masters for its district, and the court in which any
action 1s pending may appoint a special master therein.
As used in these rules the word '"master' includes a
referee, an auditor, amd an examiners, a commissioner,
and an assessor. The compensation to be allowed to

a master shall be fixed by the court, and shall be
charged upon such of the parties or paid out of any
fund or subject matter of the action, which is in the
custody and control of the court as the court may
direct., The master shall not retain his report as
security for his compensation; but when the party
ordered to pay the compensation allowed by the court
does not pay it after notice and within the time
prescribed by the court, the master is entitled to

a writ of execution against the delinquent party.

(b) REFERENCE. A reference to a master shall
be the exception and not the rule., In actions to be
tried by a jury, a reference shall be made only when
the issues are complicated; in actions to be tried
without a jury, save in matters—of accounty and of
difficult computation of damages, a reference shall
be made only upon a showing that some exceptional
condition requires 1it,

Advisory Committee's Note

These changes are designed to preserve the
admiralty practice whereby difficult computations
are referred to a commissioner oxr assessor,
especially after an interlocutory judgment deter-
mining liability. As to separation of issues for
trial see Rule 42(b).

Rule 59. New Trials; Amendment of Judgments

(d) ON INITIATIVE OF COURT. Not later than 10
days after entry of judgment the court of its own
initiative may order a new trial for any reason for
which it might have granted a new trial on motion of
a party; amd in the order shatt specify the grounas
therefor., After giving the parties notice and an
opportunity to be heard on the matter, the court may
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grant_a motion for a new trial, timely served, for

a reason not stated in the motion. In either case, |
the court shall specify in the order the grounds

therefor,

Advisory Committee's Note.

By narrow interpretation of Rule 59(b) and (d),
it has been held that the trial court is without
power to grant a motion for a new trial, timely
gerved, by an order made more than 10 days after the
entry of judgment, based upon a ground not stated in
the moti~n but perceived and relied on by the trial
court sua sponte, Freid v. McGrath, 133 F.2d 350
(D.C. Cir. 1942); National Farmers Union Auto & Cas.
Co. v, Wood, 2067 F.2d 659 (10th Cir. 1953); Bailey
v, Slentz, 189 F,2d 406 (10th Cir. 1951); Marshall's
U.S. Auto Supply, Inc. v. Cashman, 111 F.2d 140
(10th Ccir. 1940), cert. denied, 311 U.S. 667 (1940);
but see Steinberg v, Indemnity Ins, Co., 36 F.R.D.
253 (E.D.La, 1964),

The result is undesirable. Just as the court
has power under the present text of Rule 59(d) to
grant a new trial of Jts cwn initiative within the
10 days, so it should have power, when an effective
new trial motion hes been made and is pending, to
decide it ¢n grounds thought meritorious by the
court although not advanced in the motion. The
second sentence added by amendment to Rule 59(d)
confirms the court's power in the latter situation,
with proviesion that the parties be afforded a hearing
before the power 1s exercised, See 6 Moore's
Federal Practice, para. 59,09[2] (2d ed, 1953).

In considering whether a given ground has or
has not been advanced in the motion made by the
party, it should ba borne in mind that the particu-
larity called for in stating the grounds for a new-
trial motion is the same gs that required for all
motions by Rule 7(b)(1l). The latter rule does not
require ritualistic detail but rather a fair indica-
tion to court and counsel of the substance of the
grounds relied on. See Lebeck v. William A. Jarvis
Co,., 250 F.2d 285 (3d Cir. '957); Tsai v. Rosenthal,

297 F.2d 614 (8th Cir. 1961), Ceneral Motors Corp, V.
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Perry, 303 F.2d 544 (7th Cir. 1962); cf, Grimm v,
California Spray-Chemical Corp., 264 F.2d 145 (9th
Cir. 1959); Cooper v, Midwest Feed Products Co.,
271 F.2d 177 (8th Cir, 1959).

Rule 65, Injurctions

(a) PRELIMINARY+ NOFIGE INJUNCTION.

(1) NOTICE, No_preliminary injunction shall be
issuad without notice to the adverse party.

(2) CONSOLIDATION OF HEARING WITH TRIAL ON MERITS,
Before or atter the commencement of the hearing of an
application for a preliminary injunction., the court
may order the trial of the action on the merits to be
advanced and consolidated with the hearing of the
application. Even when this consolidation is not
ordered, any evidence received upon an application
for a preliminary injunction which would be admissible
upon_the trial on the merits becomes part of the
record on the trial and need not be repeated upon
the trial, This subdivision (a)(2) shall be so
construed and applied as to save to the parties any
rights they may have to trial by jury.

(b)Y TEMPORARY RESTRAINING ORDER; NOTICE;
HEARING; DURATION.. No A temporary restraining order
shatt may be granted without written or oral notice
to the adverse party or his attorney untess only if
{1) it clearly appears from specific facts shown by
affidavit or by the verified complaint that immediate
and irreparable injury, loss or damage will result to
the applicant before nettee can be served and a
hearing had thereon~the adverse party or his attorney
can be heard in orvosition, and (2) the applicant's
attorney certifies to the court in writing the
efforts, if any, which have been made to give the
riotice and the reasons supporting his claim that
notice should not be required. Every temporary

?estraining order granted without notice shall be
indorsed with the date and hour of issuance; shall
be filed forthwith in the clerk's office and entered
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of record; shall defiaes the injury and state why it
is irreparable and wh, w.ne order was granted without
notice; and shall expire by its terms within such
time after entry, not to exceed 10 days, as the court
fixes, unless within the time so fixed the order, for
good cause shown, is extended for a like period or
unless the party against whom the order is directed
consents that it may be extended for a longer period.
The reasons for the extension shall be entered of
record. In case a temporary restraining order is
granted without notice, the motion for a preliminary
injunction shall be set down for hearing at the
earliest possible time and takes precedence of all
matters except older matters of the same character;
and when the motion comes on for hearing the party
who obtained the temporary restraining order shall
proceed with the application for a preliminary
injunction and, if he does not do so, the court

shall dissolve the temporary restraining order. On

2 days' notice to the party who obtained the temporary
restraining order without notice or on such shorter
notice to that party as the court may prescribe, the
adverse party may appear and move its dissolution or
modification and in that event the court shall
proceed to hear and determine such motion as
expeditiously as the ends of justice require.

(¢c) SECURITY. No restraining oxder or
preliminary injunction shall issue except upon the
giving of security by the applicant, in such sum as
the court deems proper, for the payment of such costs
and damages as may be incurred or suffered by any
party who is found to have been wrongfully enjoined
or restrained. No such security shall be required of
the United States or of an officer or agency thereof.

& surety upon a bond or undertaking under this
rute submits himsetf to the jurisdiction of the eoure
and trrevocably appoints the clerk of the court as
his agent upon whom any papers affeeting his ttability
on the bené or undertakimg may be serveds Hts
ttabtttty may be enforeed on motiton without the
necegstty of an tndependeng actitenr 7The motion and
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such notdre of the motton as the court prescribes

may be seved on the cterk of the eourt who shatt
forcawkth matl coptes teo the persons gtving the
gesavtey rf thetr addresses are knewn: The provisions
ce wu'y »h,1 apply to a surety upon 8 bond or under-
vokiy ot ey this xule,

Adv.sory Committee's Note

.1 oy caoion (a)(2). This new subdivision pro-
vides ex cess authority for consolidating the hearing
of an application for a preliminary injunction with
the trial on the merits, The authority can be
exercised with particular profit when it appears that
a substantial part of the evidence offered on the
application will be relevant to the merits and will
be prescnted in such form as to qualify for admission
on the trial proper. Repetition of evidence is
thereby avoided, The fact that the proceedings have
been consolidated should cause no delay in the dis-
position of the application fox the preliminary
injunction, for the evidence will be directed in
the first instance to that relief, and the preliminary
injunction, if ustified by the proof, may be issued
in the course of the consolidated proceedings.
Furthermore, to consolidate the proceedings will tend
to expedite the final disposition of the action. It
is believed that consolidation can be usefully
availed of in many cases.,

The subdivision further provides that even when
consclidation is not ordered, evidence received in
connectinn with an application for a preliminary
injunction which would be admissible on the trial on
the merits forms part of the trial record. This
evidence need not be repeated on the trial, On the
other hand, repetition is not altogether prohibited.
That would be impractical and unwise., For example, a
witness testifying comprehensively on the trial who has
p?eyiously testified upon the application for a pre-
liminary injunc%i.on might sometimes be hamstrung in
telling his stery if he could not go over some part of his
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prior testimony to connect it with his present
testimony, So also, some repetition of testimony
may be called for where the trial is conducted by
a judge who did not hear the application for the
preliminary injunction. In general, however,
repetition can be avoided with an increase of
efficiency in the conduct of the case and without
any distortion of the presentation of evidence by
the parties.

Since an application for a preliminary
injunction may be made in an action in which, with
respect to all or part of the merits, there is a
right to trial by jury, it is appropriate to add
the caution appearing in the last sentence of the
subdivision. In such a case the jury will have to
hear all the evidence bearing on its verdict, even
i1f some part of the evidence has already been heard
by the judge alone on the application for the
preliminary ir <anction,

T. 2 subdivision is believed to reflect the
substance of the best current practice and introduces
no novel conception.

Subdivision (b). 1In view of the possibly
drastic consequences of a temporary restraining order,
the opposition should, be  heard, if feasible, before
the order is granted., Many judges have properly
insisted that, when time does not permit of formal
notice of the applicaticu to the adverse party, some
expedient, such as telephonic notice to the attorney.
for the adverse party, be resorted to if this can
reasonably be done. On occasion, however, temporary
restraining orders have been issued without any
notice when it was feasible for some fair, although
informal, notice to be given. See the emphatic
criticisns in Pennsylvania Rd. Co. v. Transport
Workers Union, 278 F.2d 693, 694 (3d Cir. 1960);
Arvida Corp. v. Sugarman, 259 F.2d 428, 429 (2d Cir.
1958) ; Lummus Co. v. Commonwealth O0il Ref. Co., Inc.,

297 F.2d 80, 83 (2d r+~. 1961), cert., denied, 368
U.S. 986 (1962).
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Heretofore the first sentence of subdivision
(b), in referring to a notice "served" on the ''adverse
party" on which a "hearing' could be held, perhaps
invited the interpretation that the order might be
granted without notice if the circumstances did not
permit of a formal hearing on the basis of a formal
notice, The subdivision is amended to make it plain
that informal notice, which may be communicated to
the attorney rather than the adverse party, 1s to be
preferred to no notice at all,

Before notice can be dispensed with, the
applicant's counsel must give his certiciate as to
any efforts made to give notice and the reasons why
notice should not be required, This certificate is
in addition to the requirement of an affidavit or
verified complaint setting forth the facts as to the
irreparable injury which would result before the
opposition could be heard.

The amended subdivision continues to recognize
that a temporary restraining order may be issued
without any notice when the circumstances warrant,

Subdivision (c). Rules 65 and 73 contain sub-
stantially identical provisionsfor summary proceedings
against sureties on bonds required or permitted by
the rules., There is fragmentary coverage of the same
subject in the Admiralty Rules., Clearly, a single
comprehensive rule is required, and is proposed as
Rule 65.1.

Rule 65,1, [New] Security: Proceedings
Rgainst Sureties

Whenever these rules, including the Supplemental
Rules for Certain Admiralty and Maritime Claims,
require or permit the giving of security by a party,
and security is given in the form of a bond or
stipulation or other undertaking with one or more
sureties, each surety submits himself to the
jurisdiction of the court and irrevocably appoints
the clerk of the court as his agent upon whom any

papers affecting his liability on the bond or
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undertaking may be served. His liability may be
enforced on motion without the necessity of an
independent action. The motion and such notice of
the motion as the court prescribes may be served on
the clerk of the court, who shall forthwith mail
copies to the sureties if their addresses are known.

Advisory Committee's Note

See Note to Rule 65(c).

Rule 68. Offer of Judgment

At any time more than 10 days before the trial
begins, a party defending against a claim may serve
upon the adverse party an offer to allow judgment to
be taken against him for the money or property or to
the effect specified in his offer, with costs then
accrued., If within 10 days after the service of the
offer the adverse party serves written notice that the
offer is accepted, either party may then file the
offer and notice of acceptance together with proof of
service thereof and thereupon the clerk shall enter
judgment. An offer not accepted shall be deemed
withdrawn and evidence thereof is not admissible
except in a proceeding to determine costs. If the
judgment finally obtained by the offeree is not
more favorable then the offer, the offeree must pay
the costs incurred after the making of the offer.
The fact that an offer is made but not accepted does
not preclude a subsequent offer. When the liability
of one party to another has been determined by
verdict or order or judgment, but the amount or
extent of the liability remains to be determined by
further proceedings, the party adjudged liable may

 make an offer of judgment, which shall have the

same effect as an offer made before trial if it is
served within a reasonable time not less than 10 days
prior to the commencement of hearings to determine
the amount or extent of liability.




- 82 -

Advisory Committee's Note

This logical extension of the concept of offer
of judgment is suggested by the common admiralty
practice of determining liability before the amount
of liability is determined.

Rule 73. Appeal to a Court of Appeals,

(a) WHEN ANDP HOW AND WHEN TAKEN. When aAn
appeal te permitted by law from a district court to
a court of appeals the time within whieh an appeat
may he taken shall be taken by filing a notice of
appeal with the district court within 30 days from
the entry of the judgment appealed from untess a
shorter time is provided by taw, except that: (1)
in any action in which the United States or an
officer or agency thereof is a party, the time as to _
at: paretes shatt be notice of appeal may be filed
by any party within 60 days from such entrys; (2)
and except that upon a showing of excusable neglect
based on a fatture of a parey to learn of the entry
of the judgment the district court in any action may
extend the time for filing the notice of appeal not
exceeding 30 days from the expiration of the original
time herein prescribeds; (3) if a_timely notice of
appeal is filed by a party, any other party may file
a notice of appeal within 14 days of the date on
which the first notice of appeal was filed, or within
the time otherwise herein prescribed, whichever
period last expires; (4) an appeal by permission of
a court of appeals obtained under 28 U.S5.C. § 1292(b)
shall be taken in accordance with the rules of the
court of appeals, The running of th® time for
appeal is terminated as to all parties by a timely
motion made by any party pursuant to any of the rules

hereinafter enumerated, and the full time for appeal
fixed in this subdivision commences to run and is to
be ccmputed from the entry of any of the following
orders made upon a timely motion under such rules:
granting or denying a motion for judgment under

Rule 50(b); or granting or denying a motion under
Rule 52(b) to amend or make additional findings of
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fact, whether or not an alteration of the judgment
would be required if the motion is granted; or
grarting or denying a motion under Rule 59 to alter
or amend the judgment; or denying a motion for a new
trial under Rule 59.

& party may appealt from a judgment by filing with
the distriet court a nottee of appeat: Failure of the
an appellant to take any ef the further steps to
seeure the review of the judgment appeated £rom other
than the timely filing of a notice of appeal does not
affect the validity of the appeal, but is ground only
for such remedies as are spectfied in thits rute ors
when no remedy ts specified; for sueh action as the
appellate court of appeals deems appropriate, which
may include dismissal of the appeal. If an appeal has
not been docketed, the parties, with the approval of
the district court, may dismiss the appeal by stipula-
tion, filed in that court, or that court may dismiss
the appeal upon motion and notice by the appellant.

(b) NOTICE OF APPEAL., The notice of appeal
shall specify the parties taking the appeal; shall
designate the judgment or part thereof appealed
from; and shall name the court to which the appeal
is taken. Nettfieatiton of The clerk shall serve
notice of the filing of the notice of appeal shatt
be gtven by the eterk by matting coptes thereof te
att the parties to the judgment other than the
party or parties taking the appeat; but his fatlture
se to do deoes not affect the vatidity of the appeal:
The notifitcation te a parety shait be given by mailing
a copy of the notitee of appeat thereof to hies the
attorney of record of each party other than the
appellant, or, if the a party is not represented
by an attorney, then to the party at his last known
address, but his failure to do so does not affect
the validity of the appeal, and such notification
is sufficient notwithstanding the death of the party
or of his attorney prior to the giving of the notifi-
cation. The clerk shall note on each copy thus
served the date on which the notice of appeal was
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filed, and shall note in the civil docket the names
of the parties to whom he mails the copies, with
date of mailing.

(c) BOND ON APPEAL, Unless an pex%y appellant
is exempted by law, or has filed a_supersedeas bond
or other undertaking which includes security for the
payment of costs on appeal, he shall file a bond for
such costs ern appeal shail be #£ided or deposit
equivalent security therxefor with the notice of
appealw, but security shall not be required of an
appellant who is not subject to costs. The bond or
equivalent security shall be in the sum of two
hundred and fifty dollars, unless the court fixes a
different amount. e¥# unless a supevrsedeas bend is
£iledy +mn whieh event ne separaite bond ea appeal ie
vrogquiveds The bond on appeal shall have sufficient
surety and shall be conditioned to secure the payment
of costs if the appeal is dismissed or the judgment
affirmed, or of such costs as the appeiiate court of
appeals may award if the judgment is modified. If
a bond on appeal or equivalent security in the sum
of two hundred and fifty dollars is given, no approval
thereof is necessary. After a bond on appeal is
filed an appellee may raise objections te the form
of the bond or to the sufficiency of the surety for
determination by the clerk,

(d) SUPERSEDEAS BOND, Whenever an appellant
entitled thereto desi '‘es a stay on appeal, he may
present to the court for its approval a super-
sedeas bond which shall have such surety or
sureties as the court requir-~, The bond shall
be conditioned for the satisfaction of the judgment
in full together with costs, interest, and damages
for delay, if for any reason the appeal is dismissed
or if the judgment is affirmed, and to satisfy in
full such modification of the judgment and such
costs, interest, and damages as the appellate
court may adjudge and award, When the judgment
is for thr recovery of money not otherwise secured,
the amount of the bond shall be fixed at such sum
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as will cover the whole amount of the judgment
remaining unsatisfied, costs on the appeal, interest,
and damages for delay, unless the court after notice
and hearing and for good cause shown fixes a different
amount or orders security other than the bond. When
the judgment determines the disposition of the property
in controversy as in real actions, replevin, and
actions to foreclose mortgages or when such property
is in the custody of the marshal or when the proceeds
of such property or a bond for its value is in the
custody or control of the court, the amount of the
supersedeas bond shall be fixed at such sum only as
will secure the amount recovered for the use and
detention of the property, the costs of the action,
costs on appeal, interest, and damages for delay.

A separate supersedeas bond need not be given, unless
otherwise ordered, when the appellant had already
filed in the district court security including the
event of appeal, except for the difference in amount,
if any.

(f) JUDGMENTS AGAINST SURETY, By entering inte
an appeal e¥ supercedeas bend given pu¥suand %o
cubdivisiens {e) and (d) of $his wuley the surexry
submites himself e the juricdietion of the eeuvri and
irroveeably appeints the elevk ef fthe eeurt as his
agent upen whem any pape¥s affeeting his liability en
the bend maey be sewyvedy His 1iability may be enfevrased
on metion witheut the neeeesity eof emn indepondenit
aetienr The meitien and cueh netiee ef the metien as
the eeurt preseribes may be sewved en ihe elerk of Fhe
eou®s whe chall fewihwiith meil eeopies $e +the suvesy if
his eddvess is knewny The provisions of Rule 65.1 apply
to a surety upon an appeal or supersedeas bond given
pursuant to subdivisions (c¢) and (d) of this rule,

(g) DOCKETING ANB THE APPEAL: FILING OF THE RECORD
ON APPEAL. The appellant shall cause Fthe record on
appeal as provided for in Rules 75 and 76 shat: to be
filed with the appeiiate court of appeals and the
appeal #%he¥: to be docketed there within 40 days from
the date of filing the notice of appeals+. The
record will be filed and the appeal docketed upor
receipt by the clerk of the courghof appeals, within
the 40 days herein provided or within such shorter or
longer period as the court may prescribe, of the record
on appeal and, unless the appellant is authorized to
proceed without prepaymen% of fees, of the docket fee
fixed by the Judicial Conference of the United States.
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exeept that wWhen more than one appeal is taken from
the same judgment to the same appettate court of
appeals, the district court may prescribe the tiue
for filing and docketing, which in no event shall be
less than 40 days from the date of filing the first
notice of appeal. 1In all cases the district court #m
tts diseretton and wkth or without motien or nottee
may extend the time for filing the record em appeatl:
and docketing the appeal tf tts order for extensten
is made before the expiratien of the upon motinon of
an _appellant made within the period for filing and
docketing as originally prescribed or as extended

by a previous order$, or upon its own motion by order
entered within such period; but the district court
shall not extend the time to a day more than 90

days from the date of filing the first notice of
appeal. The motion of an appellant for an extension
shall show that his inability to effect timely
filing and docketing is due to causes beyond his
control or to circumstances which may be deemed
excusable negiect, The district court or the court
of appeals may require the record to be filed and
the appeal to be docketed at any time within the
time otherwise provided or fixed.

(h) INTERLOCUTORY APPEALS IN ADMIRALTY AND
MARITIME CASES., These rules do not affect the
appealabilityv of interlocutory judgments in admiralty
cases pursuant to Title 28, U.S.C., §1292(a)(3).

The reference in that statute to admiralty cases
shall be construed to mean admiralty and maritime
claims within the meaning of Rule 9(b).

Advisory Committee's Note

Subdivision (a). The exceptions numbered (2)
and (3) in the first sentence effect significant
changes in the present rule on the time for appeal.

The rule presently authorizes the district
court to extend the time for appeal for a period
not to exceed 30 days from the expiration of the time
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otherwise prescribed '"upon a showing of excusable
neglect based upoa a failure of a party to learn of
the entry of the judgment. . . " The exception
pumbered (2) eliminates the phrase ''based upon a
failure of a party to learn of the entry of the |
judgment" and thus empowers the district court to
extend the time upon a showing of excusable neglect
of any kind. In view of the ease with which an 5
appeal may be perfected, no reason other than failure ;
to learn of the entry of judgment should ordinarily
excuse a party from the requirement that the notice
be timely filed. But the district court should have
authority to permit the notice to be filed out of \
time in extraordinary cases where injustice would :
otherwise result, |

The exception numbered (3) in the first sentence
affords additional time for appeal to all parties other
than an initial appellant whenever the first appeal
taken from a judgment is taken within the 14 days
preceding expiration of the time for appeal. Additional
time for appeals by other parties following an initial
appeal taken shortly before expiration of the time
for appeal is common in state practice. Rules of Civil
Procedure for the Superior Courts of Arizona, Rule
73(b); Illinois Supreme Court Rule 35 (S.H.A, Chapter
110, § 101.35); New Jersey Revised Rules 1:3-2; New York
Civil Practice Law and Rules, Sec. 5513(b). The added
time which may be made available by the operation of
the provision is not restricted to cross appeals in the
technical sens®, i.e., to appeals by parties made
appellees by the nature of the initial appeal., The
exception permits any party to the action who is en-
titled to appeal within the time ordinarily prescribed
to appeal within such added time as the sentence affords.
Bertman v. J. A, Kirch Co., 377 U.S. 995 (1964),
Schildhaus v, Moe, 335 F.2d 529 (2d Cir, 1964, and
Whitehead v, American Security and Trust Co., 285 F.2d
582 (D.C.Cir, 1960) are illustrative of the desirability
of a change in the present rule,

The exception numbered (4) in the first sentence
results from the Interlocutory Appeals Act of 19358,
28 U.S.C. § 1292(b). An appeal under the Act is "(a)n
appeal permitted by law'", although it may be taken
only by permission of the eourt of appeals, The Act
requires that an application for permission to appeal
must be made to the court ¢of appeals within 10 days
after entry of the order im the district court,
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Exception (4) in no way affects that requirerent. It
provides only that, following the grant of permission

by the court of appeals, subsequent procedure, including
the time for filing the notice of appeal, if a notice

of appea. is required, is governed by the rules of

the court of appeals to which the appeal is to be taken,

The clause "unless a shorter time is prcvided by
law" is deleted from the first sentence for the reasons
assigned in the Note accompanying the proposed amend-
ment to Rule 81{a)(3).

The addition of the phrases '"as to all parties' and
"by any part' to the second sentence of the firsi
paragraph incorporates the result reached in Polara v.
Trans World Airlines, Inc., 284 F.2d 34 (24 Cir. 1960),
Phinney v. Houston Oil Field Material Company, Inc.,
252 F. 2d 360 (5th Cir. 1958; and Atlantic Coast Line RR
Co, v, Shields, 220 F, 2d 242 (5th Cir, 1955). <£tf. Con-
tinental Casualty Company v. United States for use of
Schaefer, 167 F. 2d 107 (9th Cir. 1948),

Other changes made in subdivision (a) are in the
interest of adde¢ directness and clarity.

Subdivision (b). The requirement that the clerk
note the date of filing on copies of the notice of appeal
to be served on the parties is for the convenierce of
counsel., Other changes are merely clarifying.

Subdivision (¢c). The additions to the first
sentence permit the d=2posit of security other than 2
bond and eliminate the requirement of security in
cases in which the appellant has already given security
covering the total cost of litigution at an earlier stage
in the proceeding (a common occurrence in admiralty
cases) and in cases in which an appellant, though not
exempted by law, is nevertheless not subject to costs
under the rules of the courts of appeals.

Subdivision (d)., The added sentence reilects a
practice common in distinctively maritime proceedings.

Subdivision (f). See Note to Rule 65, supra.
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Subdivision (g). The amendments clarify the
appellant’s duties in connection with filing the
record and docketing the appeal: he must insure that
the record is transmitted within whatever time is
allowed for its filing, and he must pay the docket
fee, unless he is exempt from its payment. The
change in the present final sentence and the addi-
tion of a new sentence oblige the appellant to show
cause for the grant of an extension of the time for
filing and docketing, permit the district court to
grant such an extension as long as the application
therefor is made before the expiration of the time
originally prescribed or an extension thereof, and
authorize both the district court and the court of
appeals to shorten the time otherwise allowed or
fixed for filing and docketing.

Subdivision (h). See Note to Rule 9(h), supra.

Rule 74. Joint ey Sewerat Appeals to the Supreme
Court or to a Court of Appeals4 Summens and
Severanee Abelisghed

Parties interested jeintlyy; severvally; eor ether-
wigse iR a judgment may jein in an eppeal therefrems
e¥y without summenRs and SevePaneey aRyone ey mere of
them may nppeal sepavately er any $Pwe or meve of them
may joipB iR an appeair If two or more persons are
entitled to appeal from a judgment or order and their
irterests are such as to make joinder practicable,
they may file a joint notice of appeal, or may join
in appeal after filing separate notices of appeal,
and they may thereafter proceed on appeal as a single
appellant.

Advisory Committee's Note

The changes are clarifying. The former practice
of summons and severance is now sufficiently obsolete
as not to require pointed abolition,
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Rule 75. Recoxrd on Appeal to a Court of Appeals¥*

(a) COMPOSITION OF THE RECORD ON APPEAL. The
original papers and exhibits filed in the district
court, the transcript of proceedings, if any, and a
certified copy of the docket entries prepared by
the clerk of the district court shall constitute the
recorc on appeal in all cases. The parties may agree
by written stipulation filed in the district court
that designated parts of the record need not be
transmitted to the court of appeals, in which event
the parts shall be retained in the disirict court
unless thereafter the court of appeals shall order
or any party shall request their transmission, but
tThe parts thus designated shall nevertheless be a
part of the record on appeal for all purposes,

(b) THE TRANSCRIPT OF FROCEEDINGS; DUTY OF
APPELLANT TO ORDER; NOTICE TO APPELLEE IF PARTIAL
TRANSCRIPT 1S ORﬁEﬁﬁD. Within 10 days after filing
the notice of appeal the appellant shall order from
the reporter a transcript of such parts of the pro-
ceedings not aliready on file as he deems necessary
for inclusion in the record. Unless the entire
transcript is to be included, the appellant shall,
within the time above provided, file and serve on the
appzllee a description of the parts of the transcript
which he intends to include in the record and a
statement of the issues he intends to present on the
appeal., If an appellant intends to urge on appeal
that a finding or conclusion is unsupported by the
evidence or contrary to the evidence, he shall include
in the record a transcript of all evidence relevant
1o such finding or conclusion., If the appellee
deems a transcript of other parts of the proceedings
to be necessary he shall, within 10 days after the
service of the statement of the issues by the
appellant, order such parts from the reporter or
procure an order from the district court requiring
the appellant to do so, At the time of ordering, a
party must make satisfactory arrangements with the
reporter ror payment of the cost of the transcript,

* The text which follows completely supersedes the
present Rule 75,
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(c) STATEMENT OF THE EVIDENCE OR PROCEEDINGS
WHEN NO REPORT WAS MADE OR WHEN THE TRANSCRIPT IS
UNAVAILABLE. If no report of the evidence or pro-
ceedings at a hearing or trial was made, or if a
transcript is unavailable, the appellant may prepare
a statement of the evidence or proceedings from the
best available means, including his recollection,
The statement shall be served on the appellee, who
may serve objections cor propose amendments thereto
within 10 days after service, Thereupon the state-
ment and any objections or proposed amendments shall
be submitted to the district court for settlement
and approval and as settled and approved shall be
included by the clerk of the district court in the
record on appeal.

(d) CORRECTION OR MODIFICATION OF THE RECORD,
If any difference arises as to whether the record
truly discloses what occurred in the district court,
the difference shall be submitted to and settled by
that court and the record made to conform to the
truth, If anything material to either party is
omitted from the record by error or accident or is
misstated therein, the parties by stipulation, or
the district court, either before or after the
record is transmitted to the court of appeals, or
the court of appeals, on proper suggestion or of its
own iniiiative, may direct that the omission or
misstatement be corrected, and if necessary that a
supplemental record be certified and transmitted,
All other questions as to the form and content of
the record shall be presented to the court of

appeals,

(e) TRANSMISSION OF THE RECORL. Within the
time provided or fixed under the provisions of
Rule 73(g) for filing the record and docketing the
appeal, the clerk of the district court shall
transmit the record to the clerk of the court of
appeals, The appellant shall comply with the
provisions of subdivision (b) of this rule and
shall take any other action necessary to enable the
clerk to assemble and transmit the record., If




- 92 =

more than one appeal is taken, each appellant shall
comply with the provisions of subdivision (b) and of
this subdivision, and a single record shall be trans-
mitted. Documents of unusual bulk or weight and
physical exhibits other than documents shall not be
transmitted by the clerk unless he is directed to do
so by a party or by the clexrk of the court of appeals.
A party must make advance arrangements with the

clerks of each court for the transportation and
receipt of bulky or weighty exhibits,

Upon stipulation of the parties, or bv order of
the district court at the request of any party, the
clerk shall retain the record for use by the parties
in preparing appellate papers. In that event, the
appellant shall cause the record to be filed and the
appeal to be docketed in the court of appeals within
the time prcvided or fixed under the provisions of
Rule 73(g) &y presenting to the clerk of the court of
apnzols a partial record in the form of a copy of the
dozket entries, accompanied by a certificate of counsel
for the appeilant, or of the anpellant if he is without
counsel, reciting that the record, including the
transcript or parts thereof designated for inclusion
and all necessary exhibits, is complete for purposes
of the appeal. Upon receipt of the brief of the
appellee, or at such earlier time as the parties may
agree, ar a8 the court may order, the appellant shall
reg.aest the clerk of the district court to transmit
th2 record.

(£) RETENTION OF THE RECORD IN THE DISTRICT
COULT BY ORDER OF COURT, The court of appeals may
provide by rule or order that a certified copy of
the docket entries shall be transmitted in lieu of
the record, subject to the right of any party to
requese at any time during the pendency of the appeal
that designated parts of the record be transmitted.
If the record is required in the district court for
use there pending the appeal, the district court may
make an order to that effect, and the clerk shall
retain_the record and shall transmit a copy of the
order and of the docket entries together with such
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parts of the recoxd as the district court shail
allow and copies of such parts as the parties may
designate, If the record is retajined in the
district court by order of either court, the clerk
shall retain it subject to the order of the court
of appeals and transmission of the copy of the
docket entries shall constitute transmission of the
record.

(g) RECORD FOR PRELIMINARY HEARING IN THE
COURT OF APPEALS. 1If prior to the time the record
is transmitted a party desires to make in the court
of appeals a motion for dismissal, for admission to
bail, for a stay pending appeal, for additional
security on the bond on appeal or on a supersedeas
bond, or for any intermediate order, the clerk at
the request of any party shall transmit to the court
of appeals such parts of the original record as the
parties shall designate,

(h) RETURN OF THE RECORD TO THE DISTRICT
COURT. Atter an appeal has been disposed of, the
original papers comprising the record on appeal shall
be returned to the custody of the district court.

Advisory Committee's Note

General Note., Since 1962 all courts of appeals
have provided for the use of the original trial court
record as the official record on appeal in the place
of a certified record consisting of copies of the
parts of the original record designated by the parties.
The provisions of present rules 75(a)-(g), (i), (k)
and (m), which regulate the former designation-copy
method of preparing the record on appeal, are now
obsolete. Rule 75(1) no longer describes the practice
in a majority of the courts of appeals. These sub-
divisions have been eliminated. The new rule builds
upon the provisions of Rule 75(o), which regulates
the procedure in those couyrts of appeals=--now all
eleven--which provide for the use of the original
trial record as the record on appeal,
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Subdivision (b). The appellant is required to
serve a statement of the issues which he intends to
present on appeal if only a part of the proceedings
is transcribed solely to allow the appellee to
determine whether the partial transcript will be
adequate for the determination of those issues.

Such a statement is not the equivalent of an assign~-
ment of errors, which was specifically declared to

be unnecessary by the terms of former rule 75(d)

(the former provision dispensing with the assignment
of errors is omitted from the proposed rule only
because the requirement of an assignment is deemed
sufficiently obsolete as not to require pointed
abolition), and the statement should not result in
limiting the issues on appeal. The precise statement
of the issues presented by the appeal is to be made
in the brief., An appellee who can show that he was
misled by the statement required by this subdivision
and in consequence failed to designated for trans-
cription material parts of the reported proceedings
may seek relief under subdivision (d) of this rule,.
Similar relief should be available to an appellant
with respect to parts of the transcript made material
by matter presented in the appellee's brief,

Subdivision (c¢). This is present rule 75(n),
with the addition of '"or if a transcript is
unavailable' to permit use of a court approved
statement in cases where a report was made but
cannot be transcribed.

Subdivision (d)., This is present rule 75(h) with
minor changes. The practice of having the district
court approve the reccrd is now sufficiently obsolete
as not to require pointed abolition,

Subdivision (e)., The second paragraph permits
retention of the record in the district court for the
convenience of counsel in preparation of appellate
papers. While the record itself is not ordinarily
needed in the court of appeals in advance of the
hearing of the case, it is nonetheless necessary that
the record be completed within 40 days of the filing
of the notice of appeal or within such extension of
that period as the appellant may for cause shown
secure, in order to avoid delay in the preparation
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of the briefs, It is for that reason that the rule
requires that the record, in the form of a copy of

the docket entries and of a certificate of complete-
ness, be filed and the appeal be docketed notwith-
standing retention of the record in the district court.

Rule 81, Applicability in General

(a) TO WHAT PROCEEDINGS APPLICABLE,

(1) These rules do not apply to prize groceedings
in admiralty governed by Title 10, U,S.C.. 7651-81.
They do not apply to proceedings in bankruptcy or pro-
ceedings in copyright under Title 17, U.S.C., except

in so far as they may be made applicable thereto by
rules promulgated by the Supreme Court of the United
States. They do not apply to probate; adoptten: or
}unaey mental health proceedings in the United States
District Court for the District of Columbia except to
appeals therein,

(2) 1In the following proceedings appeals are
governed by these rules, but they are not applicable
otherwise than on appeal except to the extent that
the practice in such proceedings is not set forth in
statutes of the United States and has heretofore
conformed to the practice in actions at law or suits
in equity: admission to citizenship, habeas corpus,
and quo warranto,; and forfettnre of preperey for
viotatiton of a statute of the Untted Statess The
requirements of Title 28, U.S.C., $ 2253, relating to
certification of probable cause in certain appeals
in habeas corpus cases remain in force.

(3) 1In proceedings under Title 9, U.S.C.
relating to arbitration, or under the Act of May 20,
1926, ch, 347, § 9 (44 Stat, 585), U.S.C., Title 45,

§ 159, relating to boards of arbitration of railway
labor disputes, these rules apply %e appeaisy bus
ethe¥wise only to the extent that matters of procedure
are not provided for in thgse statutes. These rules
apply (1) to proceedings to compel the giving of
testimony or production of -documents in accordance with
a subpoena issued by an officer or agency of the United
States under any statute of the United States except

as otherwise provided by statute or by rules of the
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district court or by order of the court in the proceedings,
and (2) to appeals in such proceedings.

Advisory Committee's Note
See Note to Rule 1, supra.

Statutory proceedings to forfeit property for
viclation of the laws of the United States, now
governed by the admiralty rules, should be governed
by the unified and supplemental rules. See
Supplemental Rule A.

Upon the recommendation of the judges of the
United States District Court for the District of
Columbia, it is proposed that the Federal Rules of
Civil Procedure be made applicable to probate pro-
ceedings in that court. The exception with regard
to adoption proceedings is removed because the court
no longer has jurisdiction of those matters; and the
words "mental health' are substituted for '"lunacy" to
conform to the current characterization in the
District.

The purpose of the amendment to paragraph (3)
is to permit the deletion from Rule 73(a) of the
clause "unless a shorter time is provided by law.’
The 10 day period fixed for an appeal under 45
U.S.C. § 159 is the only instance of a shorter time
provided for appeals in civil cases. Apart from the
unsettling effect of the clause, it ought to be
eliminated in unified civil-admiralty rules because
its retention would preserve the 15 day period now
allowed by 28 U.S.C. § 2107 for appeals from
interlccutory decrees in admiralty, which is contrary
to the recommendation of the Advisory Committee on
Admiralty Rules that the time for appeals in civil
and admiralty cases be made uniform under unified
rules.

The amendment makes no change in present law.
The unique statutory provisions respecting appeals
in 45 U.S.C. §159 cases (an appeal is to be taken
within 10 days after the decision and before the
entry of judgment) are now in effect by virtue of
the aforementioned unless clause of Rule 73(a),
unless the time for appeal fixed by 45 U.S.C. §159
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was repealed by the enactment of 28 U.S.C. §2107 in
1948, See 7 Moore's Federal Practice, para, 73,09[2]
(2d ed, F), 1955, Neither present Rule 73(a) nor this
amendment takes a side in that argument, The amend-
ment has no effect on proceedings under Title 9, U,S8.C,,
because the provisions of that title do not regulate
matters of appellate procedure,

Rule 82. Jurisdiction and Venue Unaffected

These rules shall not be construed to extend
or limit the jurisdiction of the United States
district courts or the venue of actions therein.

An admiralty or maritime claim within the meaning
of Rule 9(h) shall not be treated as a civil action
for the purposes of Title 28, U.S.C., 53 1391-93,

Advisory Committee's Note

Title 28, U.S.C., § 1391(b) provides: "A civil
action wherein jurisdiction is not founded solely
on diversity of citizenship may be brought only in
the judicial district where all defendants reside,
except as otherwise provided by law.'" This provision
cannot appropriately be applied to what are now
suits in admiralty. The rationale of decisions
holding it inapplicable rests largely on the use of
the term "civil action": i.e., a suit in admiralty
is not a "civil action' within the statute. It is
proposed, however, that Rule 2 will convert suite in
admiralty into civil actions. The added sentence
is necessary to avoid an undesirable change in
existing law.

Form 2. Allegation of Jurisdiction

(a) Jurisdiction founded on diversity of
citizenship and amount,

Plaintiff is a [ citizen of the State of
Connecticut] ! [ corporation incorporated under the
laws of the State of Connegticut having its
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principal place of business in the State of Comnecticut]
and defendant is a corporation incorporated under the
laws of the State of New York having its principal
place of business in a State other than the State of
Connecticut, The matter in controversy exceeds,
exclusive of interest and costs, the sum of ten
thousand dollars.

(b) Jurisdiction founded on the existence of a
Federal question and amount in controversy,

The action arises under [the Constitution of the
United States, Article ___, Section ___]; [the
Amendment to the Constitution of the United States,
Section ___]; [the Act of __, Stat. ____; U.S8.C.,
Title , § 1; [the Treagy of the United States
(here describe the treaty)],“ as hereinafter more
fully appears. The matter in controversy exceeds,
exclusive of interest and costs, the sum of ten
thousand dollars.

(¢) Jurisdiction founded on the existence of a
question arising under particular statutes.

The action arises under the Act of R
Stat. ; UsS.C., Title , § , as hereinafter
more fully appears.

(d) Jurisdiction founded on the admiralty or
maritime character of the claim,

This is a case of admiralty and maritime jurise
diction, as hereinafter more fully appears, | 1f the
pleader wishes to invoke the distinctively maritime
procedures referred to in Rule 9(h), add the following
or its substantial equivalent: This 1s an admiralty
or maritime claim within the meaning of Rule 9(h).]|

L+ Form for natural person.

2. Use the appropriate phrase or phrases, The general
allegation of the existence of a Federal question is
ineffective unless the matters constituting the claim

for relief as set forth in the complaint raise a
Federal question.
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Advisory Committee's Note

Since the Civil Rules have not heretofore been
applicable to proceedings in Admiralty (Rule 81(a)(l)),
Form 2 naturally has not contalned a provision for
invoking the admiraltv jurisdicticen. The form has
never purported to be comprehensive, as making pro-
vision for all possible grounds of jurisdiction; but
a provision for invoking the admiralty jurisdiction
is particularly apgropriate as an incident of unifica-
tion.

Certain distinctive features of the admiralty
practice mus¢ be preserved in unitication, just as
certain distinctive characteristics of equity were
preserved in the merger of law and equity in 1938.
Kuie 9(h) provides the device whereby, after unifica-
tion, with its abolition of the distinction between
civil actions and suits in admiralty, the pleader
may indicate his choice of the distinctively maritime
procedures, and designates those features that are
preserved, This form illustrates an appropriate way
in which the pleader may invoke those prccedures.

Use of this device is not necessary if the claim is
cognizable only by virtue of the admiralty and
maritime jurisdiction, nor if the c¢laim is within
the exclusive admiralty jurisdiction of the district
court.

Omission of a statement such as this from the
npleading indicates the pleader's choice that the
action proceed as a conventional civil action, if
that is jurisdictionally possible, without the
distinctive maritime remedies eand srocedu es. It
should be remembered, however, that Rule 9(h)
provic:s that a pleading may be amended to add or
withdraw such an identifying statement subject to
the principles stated in Rule 15,

Form 15. Complaint for Damages Under lierchant
Marine Act

1. Allegation of jurisdiction. [ If the pleader
wishes to invoke the distinctively maritime procedures
referred to in Rule 9(h), add the following or its
substantial equivalent: This is an admiralty or
maritime claim within the meaning of Rule 9(h).l
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2., During all the times herein mentioned
defendant was the owner of the steamship
and used it in the transportation of freight for
hire by water in interstate and foreign commerce.

3. During the first part of (month and vear)
at plaintiff entered the employ of
defendant as an able seaman on said steamship under
seamen's articles of customary form for a voyage
from ports to thke Orient and return at
a wage of dollars per month and found, which
is equal to a wage of dollars per month as a shore
worker,

4, On June 1, 1936, said steamship was about
days out of the port of and was being
navigated by the master and crew on the return voyage
to ports. (Here describe weather con-
ditions and the condition of the ship and state as in
an ordinary complaint for persoral injuries the
negligent conduct of defendant.)

5. By reason of defendant's negligence in thus
(brief statement of defendant's negligent conduct)
and the unseaworthiness of said steamship, plaintiff
was (here describe plaintiff's injuries).

6. Prior to these injuries, plaintiff was a
strong, able~bodied man, capable of earning and
actually earning dollars per day. By these
injuries he has been made incapable of any gainful
activity; has suffered great physical and mental pain,
and has incurred expense in thz amount of ——___dollars
for medicine, medical attendarce, and hospitalization.

7z Plaintiff etects to maimtain thie aetton
under the provistens of seetion 33 of the ast of
June 55 9285 ehr 2505 4} Seats :067:

Wherefore plaintiff demands judgment agains.
defendant in the sum of dollars and costs.

Advisory Committee's Note.

See Advisory Committee's Note to Form 2.

st i v —— s
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PROPOSED SUPPLEMENTAL RULES FOR CERTAIN ADMIRALTY
AND MARITIME CLAIMS

Rule A, Scope of Rules

These Supplemental Rules apply to the procedure
in_admiralty and maritime claims within the meaning
of Rule 9(h) with respect to the following remedies:

(1) Maritime attachment and garnishment:

(2) Actions in rem;

(3) Possessory, petitory, and partition actions;

(4) Actions for exoneration from or limitation
of liability,

These rules also apply to the procedure in
statutory condemmnation proceedings analogous to
maritime actions in rem, whether within the admiralty
and maritime jurisdiction or not. Except as otherwise
provided, references in these Supplemental Rules to
actions in rem include such analogous statutory
condemnation proceedings,

The general Rules of Civil Procedure for the
United States District Courts are also applicable to
the foregoing proceedings except to the extent that
they are inconsistent with these Supplemental Rules,

Advisory Committee's Note

" Certain distinctively maritime remedies must be
preserved in unified rules., The commencement of an
action by attachment or garnishment has heretofore
been practically unknown in federal jurisprudence
except in admiralty, although the amendment of Rule
4(e) effective July 1, 1963, makes available that
procedure in accordauce with state law., The maritime
proceeding in rem is unique, except as it has been
emulated by statute, and is closely related to the
substantive maritime law relating to liens. Arrest
of the vessel or other maritime property is an
historic remedy in controvgrsies over title or right
to possession, and in dispytes among co-owners over
the vessel's employment, The statutory :ight to
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limit liability is limited to owners of vessels, and
has its own complexitied. While the unified federal
rules are generally applicable to these distinctive
proceedings, certaln special rules dealing with them
are needed,

Arrest of the person and imprisonment for debt
are not included because these remedies are not
pecuiiarly maritime, The practice is not uniform
but conforms to state law. See 2 Benedict § 286; 28
U.S.C., §2007; FRCP 64, 69, The relevant provisions
of Admiralty Rules 2, 3 and 4 are unnecessary or
0 -(-)Lete .

No attempt is here made to compile a complete
and self-contained code governing these distinctively
maritime remedies, The more limited objective is to
carry forward the relevant provisions of the Rules of
Practice for Admiralty and Maritime Cases, modernized
and revised to some extent but still in the context
of history and precedent, Accordingly, these Rules
are not to be construed as limiting or impairing the
traditional power of a district court, exercising
the admiralty and maritime jurisdiction, to adapt its
procedures and its remedies in the individual case,
consistently with these rules, to secure the just,
speedy, and inexpensive determination of every
action, (See Swift & Co, Packers v, Compania
Columbiana Del Caribe, S/A, 339 U.S. 684 (1950);

Rule 1). In addition, of course, the district courts
retain the power to make local rules not inconsistent
with these rules. See Rule 83; cf. Admiralty Rule 44,

Rule B. Attachment and Garnishment:
Special Provisions

With respect to any admiralty or maritime claim in
personam a verified complaint may contain a prayer for
process to attach the defendant's goods and chattels,
or credits and effects in the hands of garnishees
named in the complaint to the amount sued for, if the
defendant shall not be found within the district,

Such a complaint shall be accompanied by an affidavit

e 8T v B W g
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signed by the plaintiff or his attorney that, to the
affiant's knowledge, or to the best of his information
and belief, the defendant cannot be found within the
district, When a verified complaint is supported by
such an affidavit the clerk shall forthwith issue a
summons and process of attachment and garnishment,
In addition, or in the alternative, the plaintiff
may, pursuant to Rule 4(e), invoke the remedies pro-
vided by state law for attachment and garnishment or
similar seizure of the defendant's property. Except
for Rule E(8) these Supplemental Rules do not apply
to state remedies so invoked,

Advisory Committee's Note

This preserves the traditional maritime remedy
of attachment and garnishment, and carries forward
the relevant substance of Admiralty Rule 2, 1In
addition, or in the alternative, provision is made
for the use of similar state remedies made available
by the amendment of Rule 4(e) effective July 1, 1963,
Qr the effect Qf agpearance to zefend apainst attach~
ment see Rule E(8). -

The draft follows closely the language of Admiralty
Rule 2, No change is made with respect to the prop-
erty subject to attachment. No change 1is made in
the condition that makes the remedy available, The
rules have never defined the clause, 'if the defendant
shall not be found within the district," and no defini~-
tion is attempted here. The subject seems one best
left for the time being to development on a case-
by-case basis, The proposal does shift from the
marshal (on whom 1t now rests in theory) to the
plaintiff the burden of establishing that the
defend... t cannot be found in the district,

A change in the context of the practice is
brought about by Rule 4(f), which will enable summons
to be served throughout the state instead of, as
heretofore, only within the district, The Advisory
Committee has considered whether the rule on attach-
ment and garnishment should be correspondingly
changed to permit those remedies only when the
defendant cannot be found within the state, It has
concluded that the remedy should not be so limited.
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The effect is to enlarge the class of cases in
which the plaintiff may proceed by attachment or
garnishment although jurisdiction of the person of
the defendant may be independently obtained, This
is possible at the present time where, for example,

a corporate defendant has appointed an agent within
the district to accept service of process but is not
carrying on activities there sufficient to subject it
to jurisdiction (Seawind Compania, S.A, v, Crescent
Line, Inc,, 320 F, 2d 580 (2d Cir, 1963)), or where,
though the foreign corporation's activities in the
district are sufficient to subject it personally to
the jurisdiction, there is in the district no officer
on whom process can be served (United States v. Cia.
Naviera Continental, S.A., 178 ¥, Supp. 561 (S.D.N.Y.
1959)).

Process of attachment or garnishment will be
limited to the district, See Rule E(3)(a),

(2) NOTICE TO DEFENDANT. No judgment by

default shall be entered except upon proof, which
may be by affidavit, (a) that the plaintiff or the
garnishee has given notice of the action to the
defendant by mailing to him a copy of the complaint,
summons, and process of attachment or garnishment,
using any form of mail requiring a return receipt,
or (b) that the complaint, summons, and process of
attachment or garnishment have been served on the
defendant in a manner authorized by Rule 4(d) or
(1), or (c) that the plaintiff or the garnishee has
made diligent efforts to give notice of the action
to the defendant and has been unable to do So.

Advisory Committee's Note

The Admiralty Rules do not provide for notice
to the defendant in atta~ ment and garnishment pro-
ceedings, None is required by the prainciples of due
process, since it 1s assumed that the garnishee or
custodian of the propertyv attached will either notify
the defendant or be deprived of the right to plead
the judgment as a defense in ar action against him by
the defendant. Harris v, Balk, 198 U.S. 215 (1905) ;
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Pennover v, Neff, 95 U.S. 714 (1878). Modern
conceptions of fairness, however, dictate that

actual notice be given to persons known to claim

an interest in the property that is the subject of
the action where that is reasonably practicable.

In attachment and garnishment proceedings the persons
whose interests will be affected by the judgment are
identified by the complaint. No substantial burden
is imposed on the plaintiff by a simple requirement
that he notify the defendant of the action by mail.

In the usual case the defendant is notified of
the pendency of the proceedings by the garnishee or
otherwise, and appears to claim the property and to
make his answer. Hence notice by mail is not
routinely required in all cases, but only in those
in which the defendant has not appeared prior to
the time when a default judgment is demanded., The
draft therefore provides only that no default
judgment shall be entered except upon proof of notice,
or of inability to give notice despite diligent
efforts to do so. Thus the burden of giving notice
is further minimized.

In some cases the plaintiff may prefer to give
notice by serving process in the usual way instead
of simply by mail. (Rule 4(d).) 1Ir particular, if
the defendant is in & foreign country the plaintiff
may wish to utilize the modes of notice recently
provided to facilitate_cqmpliance with foreign laws
and procedures (Rule 4(i)). The draft provides for
these alternatives.

The draft does not provide for notice by
publication because there is no problem concerning
unknown claimants, and publication has little
utility in proportion to its expense where the
identity of the defendant is known.,

(3) ANSWER,

(a) By Garnishee. The garnishee shall serve
his answer, together with ‘answers to any interrogatories
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served with the complaint, within 20 days after
service of process upon him, Interrogatories to
the garnishee may be served with the complaint
without leave of court., If the garnishee refuses
or neglects to answer on ocath as to the debts,
credits, or effects of the defendant in his hands,
or any interrogatories concerning such debts,
credits and effects that may be propounded by the
plaintiff, the court may award compulsory process
against him. If he admits any debts, credits, or
effects, they shall be held in his hands or_ paid
into the registry of the court, and shall be held
in either case subject to the further order of the
court.

(b) By Defendant, The defendant shall serve
his answer within 30 days after process has been
executed, whether by attachment of property or
service on the garnishee,

Advisory Committee's Note

Subdivison (a) incorporates the substance of
Admiralty Rule 36.

The Admiralty Rules are silent as to when the
garnishee and the defendantTare to answer. See also
2 Benedict ch. XXIV.

The draft proceeds on the assumption that uniform
and definite periods of time for responsive pleadings
should be substituted for return days (see the dis- -
cussion under Rule C(6), below). Twenty days seems
sufficient time for the garnishee to answer (cf,

FRCP 12(a)), and an additional 10 days should suffice
for the defendant. When allowance is made for the
time required for notice to reach the defendant this
gives the defendant in attachment and garnishment
approximately the same time that defendants have to
answer when personally served.

Ao
e
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Rule C, Actiong in Rem: Special
Provigions

(1) WHEN AVAILABLE, An action in rem
may be brought:

(a) To enforce any maritime lien;

(b) Whenever a statute of the United
States provides for a maritime action in rem
or a proceeding analogous thereto,

Except as otherwise provided by law a party who
may proceed in rem may also, or in the alternative,
proceed in personam against any person who may
be liable,

Statutory provisions exempting vessels or other
property owned or possessed by or operated by or
for the United States from arrest or seizure are
not affected by this rule. When a statute so
provides, an action against the United States or
an_instrumentality thereof may proceed on in rem
principles.

Advisory Committee's Note

This rule is designed not only to preserve the pro-
ceeding in rem as it now exists in admiralty cases, but
to preserve the substance of Admiralty Rules 13-18,
The general reference to enforcement of any maritime
lien is believed to state the existing law, and is an
improvement over the enumeration in the admiralty
rules, which is repetitious and incomplete (e.g., there is
no reference to general average). The reference to any
maritime lien is intended to include liens created by

state law which are enforceable in admiralty,

The main concern of Admiralty Rules 13-18 is
with the question whether certain actions may be
brought in rem or also, or in the alternative, in
personam. Essentially, therefore, these rules deal
with questions of substantive law, for in general an
action in rem may be brought to enforce any maritime
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lien, and no action in personam may be brought when
the substantive law imposes no personal liability.

These rules may be summarized as follows:

1. Cases in which the plaintiff may proceed in rem
and/or in personam:

a. Suits for seamen's wages;

b. Suits by materialmen for supplies, repairs,
etc.;

c. Suits for pilotage;

d. Suits for cecllision damages;

e, Suits founded on mere maritime hypotheca-

f. Suits for salvage.

2, Cases in which the plaintiff may proceed only in
personam:

a. Suits for assault and beating,
3. Cases in which the plaintiff may proceed only in
rem:

a. Suits on bottomry bonds.

The coverage is incomplete, since the rules owit
mention of many cases in which the plaintiff may
proceed in rem or in personam. The draft proceeds
on the principle that it is preferable to make a general
statement as to the availability of the remedies,
leaving out conclusions on matters of substantive
law. Clearly it is not necessary to enumerate the
cases listed under Item 1, above, nor to try to complete
the list.

The draft eliminates the provision of Admiralty

Rule 15 that actions for assault and beating may be
brought only in personam. A preliminary study fails




- 109 -

to disclose any reason for the rule., It is subject to so
many exceptions that it is calculated to deceive rather
than to inform. A seaman may sue in rem when he

has been beaten by a fellow member of the crew so

vicious as to render the vessel unseaworthy, The Rolph,
293 Fed., 209, aff'd 299 Fed, 52 (9th Cir. 1923), or where
the theory of the action is that a beating by the

master is a breach of the obligation under the shipping
articles to treat the seaman with proper kindness,

The David Evans, 187 Fed, 775 (D. Hawaii 1911); and

a passenger may sue in rem on the theory that the

assault is a breach of the contract of passage, The
Western States, 159 Fed. 354 (2d Cir. 1908). To say

that an action for money damages may be brought only

in personam seems equivalent to saying that a

maritime lien shall not exist; and that, in turn, seems
equivalent to announcing a rule of substantive law

rather than a rule of procedure. Dropping the rule

will leave it to the courts to determine whether a lien
exists as a matter of substantive law.

The specific reference to bottomry bonds is omitted
because, as a matter of hormbook substantive law, there
is no personal liability on such bonds.

(2) COMPLAINT. In actions in rem the com-
plaint shall be verified on oath or solemn affirma~-
tion., It shall describe with reasonable particu-
larity the property that is the subject of the action
and state that it is within the district or will be
during the pendency of the action., In actions for
the enforcement of forfeitures for violation of any
statute of the United States the complaint shall
state the place of seizure and whether it was on
land or on navigable waters, and shall contain
such allegations as may be required by the statute
pursuant to which the action is brought.

Advisory Committee's Note

This incorporates the substance of Admiralty Rules
21 and 22.
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(3) PROCESS, Upon_ the filing of the com-
plaint the clerk shall forthwith issue a warrant
for the arrest of the vessel or other property that
is the subject of the action and deliver it to the
marshal for service., If the property that is the
subject of the action consists in whole or in part
of freight, or the proceeds of property sold, or
other intangible property, the clerk shall issue
a summnons directing any perxson having control of the
funds to show cause why they should not be paid into
court to abide the judgment,

Advisory Committee's Note

derived from Admiralty Rules 10 and 37. The
provision that the warrant is to be issued by the
clerk is new, but is assumed to state existing
law.

here is remarkably little authority bearing
on Rule 37, although the subject would seem to be
an important one. The rule appears on its face to
nrovice for & sort of ancillary process, and this
may well be the case when tangible property, such
as a vessel, is arrested, and intangible property
such as freight is incidentally involved. It can
easily nappen, however, that the only property
against which the action may be brought is intangible
as woeve the owner of a vessel under charter
aas o lien or subfreights. See 2 Benedict § 299
“and cases cited. In such cases it would seem that

b}

the crder to the werson holding the fund is equivalent to
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original onrocess, taking the place oi the warrant for
arrest., That belng so, it would also seem that (1)
there should be some provision for notice, comparable

ro that given when tangible property is arrested, aud
(2) it should not be necessarv, as Rule 37 now provides,
to pectiction the court fev Lksua ce of the process, but
that it should issue as of course. Accordingly the
substance of Rule 37 is included in the rule covering
ordinary process, and notice will be required by Rule
C(4)., Presumably the rules omit any requirement of
notice in these cases because the holder of the funcs
(e.g., the cargo owner) wou d be required on general
principles (¢cf. Harris v. Balk, 198 U.S. 215 (1905)) to
nctify hies obligee (e.g., the charterer); but in acticns
in rem such notice seems plainly inadequate because
there may be adverse claims tc the fund (e.g., there

nay be liens against the subTreights for seamen's

wages, etce.). Compare Admiralty Rul2 9.

(4). NOTICE. No notice other than the execu-
tion of the process is required when the property
that is the subject of the action has been released
in_accordance with Rule E(5). If the property is
not released witnin lu days afrer execution of process,
the plaintiff shall promptly or within such time as
may be allowed by the court cause public notice of the
action and arrest to be given in a newspaper of general
¢irculation in the district, designated by order of the
court. _Such notice shall specify the time within which
the answer is required to be filed as provided by
subdivision (6) of this Rule, This rule does not affect
the requirements of notice in actions to foreclose a
preferred ship mortgage pursuant toc the Act of June 5,
1929, ch, 250, §30, as amendec,
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Advisory Committee's Note

This carries forward the notice provision of Ad-
miralty Rule 10, with one modification. Notice by
publication is too expensive and ineffective a formality
to be routinely required. When, as usually happens,
the vessel or other property is released on bond or
otherwise there is no point in publishing notice; the
vessel is freed from the claim of the plaintiff and no
other interest in the vessel can be affected by the pro-
ceedings, If, however, the vessel is not released, gen-
eral notice is required in order that all persons, includ-
ing unknown claimants, may appear and be heard, and
in order that the judgment in rem shall be binding on
all the world.

(5) _ANCILLARY PROCESS. 1In any action in
rem in which process has been served as provided
by this rule, if any part of the property that is the
subject of the action has not been brought within
the control of the court because it has been removed
or sold, or because it is intangible property in the
hands of a person who has not been served with
process, the court may, on motion, order any per-
son_having possession or control of such property
or its proceeds to show cause why it should not be
delivered into the custody of the marshal or paid
into court to abide the judgment; and, after hear-
ing, the court may enter such judgment as law
and justice may require.

Advisory Committee's Note
This incorporates the substance of fcmiralty Rule 9.

There are remarkably few cases dealing directly
with the rule. In The George Prescott, 10 Fed. Cas.
222 (No. 5,339) (E.D.N.Y. 1865), the master and
crew of a vessel libeled her for wages, and other lienors
also filed libels. One of the lienors suggested to the
court that prior to the arrest of the vessel the master
had removed the sails, and asked that he be ordered
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to produce them, He admitted removing the sails

and selling them, justifying on the ground that he

held a mortgage on the vessel. He was ordered to

pay the proceeds into court. Cf. United States v.

The Zarko, 187 F. Supp. 371 (S.D.Cal, 1960), where

an armature belonging to a vessel subject to a preferred
ship mortgage was in possession of a repairman claim-
ing a lien.

It is evident that, though the rule has had a limited
career in the reported cases, it is a potentially impor-
tant one. It is also evident that the rule is framed in
terms narrower than the principle that supports it.

There is no apparent reason for limiting it to ships

and their appurtenances (2 Benedict § 299). Also, the
reference to ''third parties" in the existing rule seems
unfortunate. In The George Prescott, the person who
removed and sold the sails was a plaintiff in the action,
and relief against him was just as necessary as if he
had been a stranger.

Another situation in which process of this kind
would seem to be useful is that in which the principal
property that is the subject of the action is a vessel,
but her pending freight is incidentally involved., The
warrant of arrest, and notice of its service, should be
all that is required by way of original process and no-
tice; ancillary process without notice should suffice
as to the incidental intangibles.

The distinction between Admiralty Rules 9 and 37
is not at once apparent, but seems to be this: Where
the action is against property that cannot be seized
by the marshal because it is intangible, the original
process must be similar to that issued against a gar-
nishee, and gzneral notice is required (though not pro-
vided for by the preseut rule; cf. Advisory Com-
mittee's Note to Rule C(3)). Under Admiralty Rule
9 property has been arrested and general notice has
been given, but some cf the property has been re=-
moved or for some other reason cannot be arrested.
Here no further notice is necessary.
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The draft also makes prcvision for this kind of
sitaation: The proceeding is against a vessel's pending
freight only; summons has been served on the person
supposedly holding the funds,and general nctice has
been given; it develops that another person holds all
or part of the funds. Ancillary process should be
available here without further notice,

(6) CLAIM AND ANSWER; INTERROGATORIES. The
claimant of property that Is the subject of an action
in rem shall file kis claim within 10 days after
process huas been executed, or within such additional
time as may be alloved by the court. and shall serve
his answer within ays after the ng of the
claim. The clalm shall be verified on oath oF solemn
atfirmation, and shall state the Interest 1n the
property by virtue of which the claimant demands its
restitution and the right to defend the action. I
the claim Is made on behaif of the person entitled
to possession by an agent, bailee, or attorney, it
shall state that he i=s duly authorized to make the
claim. At the time of answering the claimant shall
also serve answers to any interrogatories served
with the complaint. In actions in rem interrogatories
may be so served wlithout leave of court.

Advisory Committee's Note

Adherence to the practice of return days seems
unsatisfactory. The practice varies significantly from
district to district. A uniform rule should be provided
so that any claimant or defendant can readily deter-
mine when he is required to file or serve a claim or
aunswer,

A virtue of the return-day practice is that it requires
claimants to come forward and identify themselves at
an early stage of the proceedings=--before they could
fairly be required to answer. The draft is designed to
preserve this feature of the present practice by requir-
ing early filing of :he claim. The time schedule con-
templated in the draft is closely comparable to the
present practice in the Squthern District of New
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York, where the claimant has a minimum of 8 days to
claim and three weeks thereafter to answer.

This rule also incorporates the substance of Ad-
miralty Rule 25. The present rule's emphasis on
‘‘the true and bona fide owner' is omitted, since any-
one having the right to possession can claim (2 Bene-
dict §324).

Rule D. Possessory, Petitory, and

Partition Actions

In all actions for possession, partition, and to
try title maintainable according to the course of
the admiralty practice with respect to a vessel, in
all actions so maintainable with respect to the
possession of cargo or other maritime property,
and in all actions by one or more part owners
against the others to obtain security for the return
of the vessel from any voyage undertaken without
their consent, or by one or more part owners
against the others to obtain possession of the
yessel for any voyage on giving security for its
safe return, the process shall be by a warrant of
arrest of the vessel, cargo, or other property, and
by notice in the manner provided by Rule B(2)
tno the adverse party or parties,.

Advisory Commi- 3% s Note

This carries forward the substance of Admiralty
Rule 19.

Rule 19 provides the remedy of arrest in contro-
versies involving title and possession in general., See
The Tilton, 23 Fed. Cas. 1277 (No. 14,054) (C.C.D.
Mass., 1830). In addition it provides that remedy
in controversies between co-owners respecting the
employment of a vessel., It does not deal compre-
hensively with controversies between co=-owners, omit-

| I
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ting the remedy of partition. Presumably the omission
is traceable to the fact that, when the rules were
originally promulgated, concepts of substantive law
(sometimes stated as concepts of jurisdiction) denied
the remedy of partition except where the parties in
disagreement were the owners of equal shares. CSee

The Steamboat Orleans, 36 U.S. (11 Pet.) 175 (1837).
The Supreme Court has now removed any doubt as to

the jurisdiction of the district courte to partition

a vessel, and has held in addition that no fixed prin-
ciple of federal admiralty law limits the remedy to
the case oi equal shares. Madruga v, Superior Court,
346 U.S. 555 (1954). It is therefore appropriate to
include a refercnce to partition in the rule,.

Rule E. Actions in Rem and Juasi in
Rem: General Provisions

(1) APPLICABILITY. Except as otherwise pro-
vided, this Rule applies to actions in personam with
process of maritime attachment and garnishment,
actions in rem, and petitory, DOSSEessSory, anad
nartition actions, supplementing Rules B, C, and D.

(2) COMPLAINT; SECUKITY.

(a) COMPLAINT. In actions to which this Rule is
applicable the complaint shall state the circumstances
from which the claim arises with such particularity that
the defendant or claimant will be able, without moving
for a more definite statement, to commence an investiga-
tion of the facts and to frame a responsive nleading.

(b) SECURITY FUR COSTS. Subject to the provisions
of Rule 54(d) and of relevant statutes, the court may,
on_thne filing of the complaint or on the appearance of
any defendant, claimant, or any other party, or at any
later time, require the p%aintiffj defendant, claimant.
or other party to give security, or additional security,
in_such sum as the court sheall direct to pay all costs
and expenses that shall be awarded against him by any
interlocutory order or by the final judement, or on appeal
by any appellate court.
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s ~ . 1. c
Advisory Committee 's Mote

Adapted from Admiralty Rule 24, The draft is
based on the assumption that there is no more need
for security for costs in maritime personal actions
than in civil cases generally, but that there is reason
to retain the requirement for actions in which property
is seized, As to proceedings for limitation of liability
see Rule F(1).

(3) PROCESS,

(a) Territorial Limits of Ef{fective Service.
rrocess in_rem and of maritime attachment and garnish-
ment shall be served only within the district.

(b) Issuance and Delivery. Issuance and de-
livery of process in rem, or of maritime attachment anc
garnishment, shall be held in abevance if the plainciff
SO _requests.,

.. - . ! \ .
L“’J.VZLSOI'}’ LOMmMLELEGS 8 \NOtLY

The advisory Committee has concluded for practical
reasons that process rojulring seizure of property
should continue te be scerved only witnin che geo~
graphical limits of the district., Compare Rule B(Ll).
continuing the conditiosn that process of attachment
aud garnishment may be served only if the defendant
1s nct found within the district,

w

The provision
persons b

superseced by FRL? (o),

Admivalty Rule I concerning the
ig te be sorved will be

(L) EXECUTION (F PROCESS: MARSHAL 'S KETURN;
cLoTODY GF PROPEKRTV,

§a3 in Geuneral, Upon issuance and celivery of
the process, or, in the casc of summons with process
of attachment and garnishment, wihen it appeors that
the defendant cannot be found within the district,
the marshal shall forchwith execute the DYOCEssS iLn
accoruance with tals subdivigicon (4), makin- cue and

proant rero Jln



(b) Tangible Property. If tangible property
is to be attached or arrested, the marshal shall

take it into his possession for safe custody., If the
character or situation of the property is such that

the taking of actual possession is impracticable, the
marshal shall execute the process by affixing a copy
thereof to the property in a conspicuous place and

bwv leaving a copy of the complaint and process with

the person having possession or his agent. In
furtherance of his custody of any vessel the marshal

is authorized to make a written request to the collector

of customs not to grant clearance to such vessel until
notified by the marshal or his deputy or by the clerk
that the vessel has been released in accordance with
these rules.

{c) 1Intangible Pronerty. If intangible prop-
erty is to be attached or arrested the marshal shall
execute the process by leaving with the garnishee
or other obligor a copy of the complaint and process
requiring him to answer as provided in Rules B(3)(a)
and C(6); or he may accept for payment into the
registry of the court the amount owed to the extent
of the amount claimed by the plaintiff with interest
and costs, in which event the garnishee or other
obligor shall not be required to answer unless alias
process shall be served.

(d) Directions with Respect to Property in
Custodv. The marshal may at any time apply to the
court for directions with respect to property that
has been attached or arrested, and shall give notice
of such application to any or all of the parties as
the court may direct.

(e) Expenses of Seizing and Keeping Propertv;
Deposit. These rules do not alter the provisions of
Title 28, U.5.C., 51921, as amended, relative to
the expenses of seizing and keeping property
attached or arrested and teo the requirement of
deposits to cover such expenses.
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Advisory Committee's Note

This rule is intended to preserve existing
provisions of Admiralty Rules 10 and 36 relating
to execution of process, custody of property seized
by the marshal, and the marshal's return. It is also
designed to supplement the existing rules by making
express provision for matters not now covered,

The provision relating to clearance in subdivision
(b) is suggested by Admiralty Rule 44 of the District
of Maryland,

Subdivision (d) is suggested by English Rule 12,
Order 75.

28 U.S.C., 81921 as amended in 1962 contains

detailed provisions relating to the expenses of seizing
and preserving property attached or arrested,

(3) _RELEASE OF PROPERTY.

(a) _Special Bond. Except in cases of seizures
for forfeiture under any law of the United States,
whenever process of maritime attachment and garnishment
Qr_process in rem is issued the execution of such
process shall be stayed, or the property released,
on_the giving of security, to be approved by the
court or clerk, or by stipulation of the parties,
conditioned to_ answer the judement of the court or
of any appellate court. The parties may stipulate
the amount and nature of such security. In the event
of the inability or refusal of the parties so to
stipulate the court shall fix the principal sum of
the bond or stipulation at an amount sufficient to
cover the amount of the plaintiff's claim fairly stated

with accrued interest and costs; but the principal
sum shall in no event exceed (i) twice the amount

of the plaintiff's claim or fii) the value of the
Rroperty on due appraisement, whichever is smaller.
Ihe bond or stipulation shall be conditioned for

the payment of the principal sum and interest thereon
at 6 per cent per annum.
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(b) General Bond, The owner of any vessel
may file a general bond or stipulation, with
sufficient surety, to be approved by the court,
conditioned to answer the judgment of such court
in all or any actions that may be brought thereafter
in such court in which the vessel is attached or
arrested, Thereupon the execution of all such
process against such vessel shall be stayed so long
as the amount secuved by such bond or stipulation
is at least double the aggregate amount claimed by
plaintiffs in all actions begun and pending in
which such vessel has been attached or arrested.
Judegments and remedies may be had on such
bond or stipulation as if a special bond or stipu-
lation had been filed in each of such actions.

The district court may make necessary orders to
carry this rule into effect, particularly as to the
giving of proper notice of any action against

or attachment of a vessel for which a general bond
has been filed. Such bond or stipulation shall

be indorsed by the clerk with a minute of the
actions wherein process is so stayed., Further
security may be required by the court at any time.

If a special bond or stpulation is given in a
particular case, the liability on the general bond
or stipulation shall cease as to that case,

(c) Release by Consent or Stipulation; Order
of Court or Clerk; Costs, Any vessel, cargo, or other
property in the custody of the marshal may be released
forthwith upon his acceptance and approval of a
stipulation, bond,or other security, siegned by the
party on whose behalf the propertv is detained or his
attorney and expressly authorizing such release,
if all costs and charges of the court and its officers
shall have first been paid. Otherwise no property in
the custody of the marshal or other officer of the
court shall be released without an order of the court;
but such order may be entered as of course by the clerk
upon the giving of approved security as provided by

. ]
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law _and these rules, or upon the dismissal or
discontinuance of the action; but the marshal shall
not deliver any property so released until the costs
and charges of the officers of the court shall first
have been paid.

(d) Possessory, Petitory, and Partition Actions.
The foregoing provisions of this subdivision (5) do
not apply to petitory, possessory, and partition actions.
In such cases the property arrested shall be released
only by order of the court, on such terms and conditions
and on the giving of such security as the court may

require,

Advisory Committee's Note

In addition to Admiralty Rule 11 (see Rule E(9)),
the release of property seized on process of attachment
or in rem is dealt with by Admiralty Rules 5, 6, 12,
and 57, and 28 U.S.C. §2464 (formerly Rev. Stat.

§941). An attempt is made in the draft to consolidate
these provisions and to make them uniformly appli-
cable ro attacnment and garnishment and actions in
rem,

The draft restates the substance of Admiralty Rule
5. Admiralty Rule 12 deals only with ships arrested
on in rem process. Since the same ground appears to
be covered more generally by 28 U.S.C. $2464, Rule
12 is omitted. The substance of Admiralty Rule 57
is retained. 28 U.S.C., §2464 is incorporated with
changes of terminclogy, and with a substantial change
as to the amcount of the bond. See 2 Benedict 395 n.
la; The Lotosland, 2 F. Supp. 42 (S.D.N.Y. 1933).
The provision for general bond is enlarged to include
the contingency of attachment as well as arrest of the
vessel,
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{6)_ _REDUCTION OR IMPAIRMENT OF SECURITY.
Whenever security i1s taken the court may, on
motion and hearing, for good cause shown,
reduce the amount of security given; and if the
surety shall be or become insufficient, new or
additional sureties may be required on motion
and hearing,

Advisory Committee' Note

Acapted from Admiralty Rule &.

(73 SECURITY ON COUNTERCLAIM. Whenever

there is asserctea a countercldim arising out of the
same transaction or occurrence with respect to
which the action was originally filed, and the
defendant or claimant in the original action has
given security to respond in damages, any plaintiff
for whose benefit such security has been given
shall give security in the usual amount and form

to respond in damages to the claims set forth in

uch counterclaim, unless the court, for cause
shown, shall otherwise direct; and proceedings on
the original claim shall be stayed until such se-
curity is given, unless the court otherwise directs.
When the United States or a corporate instru-
mentality thereof as defendant is relieved by law
of the requirement of giving security to respond in
damages it shall nevertheless be treated for the
purposes of thig subdivision E(7) as if it had

given such security if a private person so situated -
would have been reguired to give it.

Advisory Committee's Note

Derived from Admiralcty Rule 50,

qw

Tivle 46, U.5.C., §783 extends the principle of Rule
50 te the Jovernment when sued under the Fublic
Vessels Act, presumably on the theory that the credit
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of the Government is the equivalent of the best
security. The draft adopts this principle and extends
it to all cases in which the Government is defendant
although the Suits in Admiralty Act contains no
parallel provisions.

(8) RESTRICTED APPEARANCE, An_appear-

ance to defend against an admiralty and mari-

time claim with respect to which there has issued
process in rem, or process of attachment and
garnishment whether pursuant to these Supple-

mental Rules ox to Rule 4(e), may be expressly
restricted to the defense of such claim, and in that
event shall not constitute an appearance for the
purposes of any other claim with respect to which
such process is not available or has not been
served,

Advisory Committee's Note

Under the liberal joinder provisions of unified rules

the plaintiff will be enabled to join with maritime
actions in rem, or maritime actions in personam with
process of attachment and garnishment, claims with
respect to which such process is not available, includ-
ing nonmaritime claims. Unification should not, how=
ever, have the result that, in order to defend against
an admiralty and maritime claim with respect to

which process in rem or quasi in rem has been served,
tne claimant or defendant must subject himself
personally to the jurisdiction of the court with refer-
ence to other claims with respect to which such

process is not available or has not been served,
especially when such other claims are nonmaritime.

So far as attachment and garnishment are concerned

this principle holds true whether process is issued
according to admiralty tradition and the Supple-

mental Rules or according to Rule 4(e) as incorporated
by Rule B(1).

A similar problem may arise with respect to civil
actions other than admiralty and maritime claims
within the meaning of Rule 9(h). That is to say, in
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an crdinary civil action, whether maritime or not,
there may be joined in one action claims with respect
to which process of attachment and garnishment is
available under state law and Rule 4(e) and claims with
respect to which such process is not available or has
not been served. The general Rules of Civil Pro-
cedure do not specify whether an appearance in such
cases to defend the claim with respect to which process
of attachment and garnishment has issued is an
appearance for the purposes of the other claims. 1In
that context the question has been considered best

left to case-by-case development., Where admiralty

and maritime claims within the meaning of Rule 9(h)

are concerned, however, it seems important to include

a specific provision to avoid an unfortunate and
unintended effect of unification. No inferences what-
ever as to the effect of such an appearance in an
ordinary civil action should be drawn from the

specific provision here and the absence of such a
provision in the general Rules.

(9)_ _DISPOSITION OF PROPERTY; SALES.

(a) Actions for Forfeitures, In any action in
rem to enforce a forfeiture for violation of a
statute of the United States the property shall be
disposed of as provided by statute,

(b) _Interlocutory Sales, If property that has
been attached or arrested is perishable, or liable
to deterioration, decay, or injury by being detained
in_custody pending the action, or if the expense
of keeping the property is excessive or dis-
proportionate, or if there is unreasonable delay
in _securing the release of property, the court,
on application of any party or of the marshal,
may_order the property or any portion thereof
to be sold; and the proceeds, or so much
thereof as shall be adequate to satisfy any judg-
ment, may be ordered brought into court to abide
the event of the actionj or the court may, on
motion of the defendant or claimant, order de-
livery of the property to him, upon the giving of
security in accordance with these Rules.
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(c) Sales; Proceeds. All sales of property

shall be made by the marshal or his deputy, or

other proper officer assigned by the court where

the marshal is a party in interest; and the proceeds
of sale shall be forthwith paid into the registry of
the court to be disposed of according to law.

Advisory Committee's Note

Adapted from Admiralty Rules 11, 12, and 40.
Subdivision (a) is mecessary because of various pro-
visions as to disposition of property in forfeiture
proceedings. In addition tospartlcular statutes, note
the provisions of 28 U.S.C., 3% 2461-65,

The provision of Admiralty Rule 12 relating to
unreasonable delay is now limited to ships but should
have broader application., See 2 Benedict 404.
Similarly, both rules are now limited to actions in
rem, but should equally apply to attached property.

Rule F. Limitation of Liability

(1) TIME FOR FILING COMPLAINT; SECURITY,
Not later than six months after his receipt of a
claim in writing, anvy vessel owner may file a complaint
in the appropriate district court, as provided in sub=~
division (9) of this Rule, for limitation of liability
pursuant to statute. The owner (a) shall deposit
with the court, for the benefit of claimants, a sum
equal to the amount or value of his interest in the
vessel and pending freight, or approved security
therefor, and in addition such sums, or approved
security therefor, as the court may from time to
time fix as necessary to carry out the provisions of
the statutes as amended; or (b) at his option shall
transfer to a trustee to bge appointed by the court,
foxr the benefit of claimants, his interest in the vessel
and pending freight, together with such sums, or
approved security therefor, as the court may from
time to time fix as necessary to carry out the pro-
visions of the statutes as amended. The plaintiff
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suall also give security for costs and, if he elects to
give security, for interest at the rate of 6 per cent
per annum from the date of the security.

Advisory Committee's Note

The amendments of 1936 to the Limitation Act
supersede to some extent the provisions of Admiralty
Rule 51, especially with respect to the time of filing
the complaint and with respect to security. The draft
here incorporates in substance the 1936 amendment of
the Act (46 U.S.C., 3185) with a slight modification
te make it clear that the complaint may be filed at any
time not later than six months after a claim has »een
lodged with the owner.

(2) COMPLAINT. The complaint shall set fir:on
the facts on the basis of which the right to limit
liability is asserted, and all facts necessary to en-
able the court to determine the amount to which
the owner's liability shall be limited. The complaint
may demand exoneration from as well as limitaticn
of liability. It shall state the vovyage, if any,
on_which the demands sought to be limited arose, with
the date and place of its termination:; the amount of
all demands including all unsatisfied liens or claims
of lien, in contract or in tort or otherwise, arising
on that vovage, so far as known to the plaintiff,
and what actions and proceedings, if any, are pending
thereon; whether the vessel was damaged, lost, or
abandoned, and, if so, when and where; the value of -
the vessel at the close of the voyage or, in case of
wreck, the value of her wreckage, strivpings, or
proceeds, if any, and where and in whose possession
they are; and the amount of any pending freight
recovered or recoverable., If the plaintiff elects
to transfexr his interest in the vessel to a trustee,
the complaint must further show any prior paramount
liens thereon, and what voyages or trips, if anvy,
she has made since the voyage or trip on which the
claims sought to be limited arose, and any existing
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liens arising upon any such subsequent voyage or trip,
with the amounts and causes thereof, and the names and

addresses of the lienors, so far as known:; and
whether the vessel sustained any injury vpon or by
reason of such subsequent voyage or trip.

Advisory Committee's Note

Derived from Admiralty Rules 51 and 53.

(3) CLAIMS AGAINST OWNER; INJUNCTION,
Upon compliance by the owner with the require-
mer.ts of subdivision (1) of this Rule all claims
and proceedings against the owner ox his property
with respect to the matter in question shall cease,
On_application ¢f the plaintiff the court shall
enjoin the further prosecution of any action or
proceeding against the plaintiff or his property
with respect to any claim subject to limitation in
the action.

Advisory Committee's Note

This is derived from the last sentence of 46 U.S.C.
§185 and the last paragraph of Admiralty Rule 51.

(4) NOTICE TO CLAIMANTS, Upon the owner's
compliance with subdivision (1) of this Rule the
court shall issue a notice to all persons asserting
claims with respect to which the complaint seeks
limitation, admonishing them to file their respec-
tive claims with the clerk of the court and to serve
on_the attorneys for the plaintiff a copy thereof
on or before a date to be named in the notice. The
date so fixed shall not be less than 30 days after
issuance of the notice. For cause shown, the
court may enlarge the time within which claims
may be filed, The notice shall be published in
such newspaper or newspapers as the court may
direct once a week for four successive weeks prior
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to_the date rfixed for the filing of claims. The plaintiff
not lacer than the day of second publication shall

also mail a copy of the notice to every person known

to have made anvy claim against the vessel or the

plainciff arising out of the vovage or trip on which

the claims sought to be limited arose. In cases

inveolving death a copy of such notice shall be mailed
to_the decedent at his last known address, and also

to_any person who shall be known to have made any

claim on account of such death.

Advisory Committee's Note

Derived from Admiralty Rule 51.

(5)___CLAIMS AND ANSWER, Claims shall be
filed and served on or before the date specified in the
notice provided for in subdivision (4) of this Rule.
Each claim shall specify the facts upon which the
claimant relies in support of his claim, the items
thereof, and the dates on which the same accrued.
If a clailmant desires to contest either the right to
exoneration from or the right to limitation of
1iability he shall file and serve an answer to the
complaint unless his claim has included an answer.

Advisory Committee's Note

Derived from Admiralty Rules 52 and 53,

(6) INFORMATION TO BE GIVEN CLAIMANTS,
Within 30 days after the date specified in the
notice for filing claims, or within such time as the
court therecafter may allow, the plaintiff shall mail
to the attoiney for each claimant (or if the claimant
has mo_attorney to the claimant himself) a list
setting forth (a) the name of each claimant, (b) the
name znd address of his attorney (if he is known
to _have one), (¢) the nature of his claim, i.e.,
whethey propercy loss, property damape, death,
personai injury, etc., and (d) the amount thereof,
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Advisory Committee's Note

Derived from Admiralty Rule 52.

(7). _INSUFFICIENCY OF FUND OR SECURITY,
Any claimant may by motion demand that the
funds deposited in court or the security given by
the plaintiff be increased on the ground that they
are less than the value of the plaintiff's interest
in the vessel and pending freight. Thereupon the
court shall cause due appraisement to be made of
the value of the plaintiff's interest in the vessel
and pending freight; and if the court finds that the
deposit or security is either insufficient or excessive
it shall order its increase or reduction. In like
manner any claimant may demand that the de-
posit or security be increased on_the ground that
it is insufficient to carry out the provisions of the
statutes relating to claims in respect of loss of life
or bodily injury; and, after notice and hearing,
the court may similarly order that the deposit
or security be increased or reduced,

Advisory Committee's Note

g Derived from Admiralty Rule 52 and 46 U.S.C.,
185,

(8)_ _ORJIECTIONS TQ CLAIMS:
FUND.. Any interested party maifguestion or
controvert any claim without filing an_objection
thereto. Upon determination of liability the fund
deposited or secured, or the proceeds of the vessel
and pending freight, shall be divided pro rata,
subject to all relevant provisions of law, among the
several claimants in proportion to the amounts of
their respective claims, duly proved, saving, how-
ever, to all parties any priority to which they may
be legal.y entitled.

Advisory Committee's Note

Derived from Admiralty Rule 52,
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(9) VENUE: TRANSFER i all
he filed in any district in whi e yessel has been
attached or arrested to answer for anv claim with
respect to which the plaintiff seeks to limit lia-
bility: or, if th.- vessel has not been attached or
arrested, then in anv district in which the owner
has been sued with respect to any such claim,
khen the vessel has not been attached or arrested
fo angswer the matters aforesaid, and suit has not
been commenced against the owner, the proceed-
ings may be had in the district in which the vessel
may be, but if the vessel is not within any district
and no suit has been commenced in any district,
then the complaint may be filed in any district,
Eor the convenience of parties and witnesses, in the
interest of justice, the court may transfer the action
Lo any district; if venue is wrongly laid the court
shall dismiss or, if it be in the interest of justice,
transfer the action to any district in which it could have
been brought., If the vessel shall have been sold,
the proceeds shall represent the vessel for the
purposes of these rules.

Advisory Committee's Note

Derived from Admiralty Rule 54. The provision
for transfer is revised to conform closely to the
language of 28 U.S.C. §§ 1404(a) and 1406(a),
though it retains the existing rule's provision for
transfer to any district for convenience. The
revision also makes clear what has been doubted: that the
court may transfer if venue is wrongly laid.



ORDJDER

Ordered:

That (a) Cfubdivision (c¢) of Rule 6 of the Rules of
Civil Procedure for the United States District Courts
promulgated by this Court on December 20, 1937, effective
September 16, 1938; (b) Rule 2 of the Rules for Practice
and Procedure under section 25 of An Act To amend and con-
solidate the Acts respecting copyright, approved March 4,
1909, promulgated by this Court on June 1, 1909, effective
July 1, 1909; and (c) the Rules of Practice in Admiralty
and Maritime Cases, promulgated by this Court on December 6,
1920, effective March 7, 1921, as revised, amended and sup~
plemented, are hereby rescinded, effective .

ADVISORY COMMITTEE'S NOTE

(a) P.L. 88-139, §1, 77 Stat. 248, approved on
October 16, 1963, amended 28 U.S.C. § 138 to read as follows:
"The district court shall not hold formal terms.'" Thus
Rule 6(c) 1is rendered unnecessary, and it is proposed to
be rescinded. :

(b) Special Copyright Rules governing certain proce-
dures in actions under the Copyright Act were pro-
mulgated by the Supreme Court in 1909, pursuant to
a limited rulemaking power conferred upon the Court by
section 25(e) of the Copyright Act of 1909, 35 Stat.
1075, 1082, 1In 1934 the Court was granted general
rulemaking power by the Rules Enabling Act, 48 Stat.

1064 (now, as amended, 28 U.S.C. §2072). Rule 81(a)(l)
of the Federal Rules of Civil Procedure, promulgated

in 1938, stated that the Federal Rules of Civil Procedure
should not apply to proceedings under the Copyright Act
except as they might be made applicable by later rules

to be promulgated by the Court. Rule 1 of the Copyright
Rules was thereafter amended to state that proceedings
under the Copyright Act shpuld be governed by the Federal
Rules of Civil Procedure to the extent not inconsistent
with the Copyright Rules.
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When the Copyright Act was codified in 1947 as
Title 17 of the United States Code, section 25(e) of
the Act was carried forward as 17 U.S.C. § 101(f).

The Act of June 25, 1948, 62 Stat., 869, thereafter
repealed §101(f) on the ground that it was unnecessary
in the light of the Rules Enabling Act.

Rule 2 of the Copyright Rules requires, with
certain exceptions, that copies of the allegedly
infringing and infringed works accompany the
complaint, presumably as annexes or exhibits, This
is a special rule of pleading unsupported by any
unique justification. The question of annexing copies
of the works to the pleading should be dealt with like
the similar question of annexing a copy of a contract
sued on. The Federal Rules of Civil Procedure permit
but do not require the pleader to annex the copy. A
party can readily cowpel the production of a copy of any
relevant work if it is not already available to him.
Accordingly, Copyright Rule 2 is proposed to be rescinded.

The Copyright Act contains a general provision
(17 U.S.C. §1U1 (c)) authorizing "impounding'' during
the pendency of an infringement action. Copyright
Rules 3-13 supplement the statute by setting out a
detailed procedure available during the action for
the seizing and impounding under bond, and also for the
releasing under bond, of copies of works alleged to
infringe copyright, as well as plates, matrices, and
other means of making infringing copies.

The Advisory Committee has serious doubts as to
the desirability of retaining Copyright Rules 3-13
for they appear to be out of keeping with the general
attitude of the Federal Rules of Civil Procedure
toward remedies anticipating decision on the merits,
and objectionable for their failure to require notice
or a showing of irreparable injury to the same extent
as is customarily required for threshold injunctive
relief. However, in view of the fact that Congress 1is
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at present examining proposals to revise the Copyright
Act, the Advisory Committee refrains from making any
recommendation regarding Copyright Rules 3-13, and will
keep the problem under study.

(c) The amendments proposed to the Federal Rules
of Civil Procedure to unify the civil and admiralty
procedure, together with the proposed Supplemental Rules
for Certain Admiralty and Maritime Claims, will completely
supersede the existing Admiralty Rules. Accordingly, the
latter are proposed to be rescinded,
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ALFRED P. MURRAH BYRON R. WHITE
OKLAHOMA CITY, OKLA. 73101 CIRCUIT JUSTICE
JCHN C. PICKETT WASHINGTON D. €. 20843

CHEYENNE, WYO. 62001
DAVID Y. LEWIB
SALT LAKE CITY, UTAH 8410}
JEAN 8. BREITENSTEIN
DENVER, COLO. 80201

rcmcurr JUDGES

DELMAS C. HibL UNITED STATES COURT CF APPEALS
OLIVER SETH TENTH CIRCUIT -

SANTA FE, N. MEX. 87801

J Cheyenne, Wyoming
May 28, 1965

Honorable Albert B. Maris
United States Circuit Judge
United States Court House
Philadelphia, Pennsylvania

vear Judge:

I transmit herewith to you for pnresentation to the Committee on
Rules of Practice and Procedure a series of amendments (with accomp-
enying Advisory Committee's Hotes) to the Rules of Criminel Procecure
for the United States District Court as recommen ed by the Advisory
Committee on Criminal Rules.

3 The Advisory Committee on Crim inal Rules has met seven times since
’ its formation in 1960. It has canvassed all of t.e Rules and has circu-
lated botii a Preliminary Draft and a Second Preliminary Draft of pro-
posed amendments to t e Rules. Widespread comment has been received
from members of the bench and tae bar which has been most helpful to
the Committee in its deliberations.

The Advisory Committee is submitting to you all proposals for
change upon whic.y the Committee has thus far agreed. Many suggestions
were rejected by the Committee and are not reflected in its report.
Other proposals reguire further study and it is anticipated that the
Committee will have amendments to vropose to your Committee-in the
future.

Two comments are necessary to explain specific portions of the
attacned dreft of amendments:

(1) Alternative formulations of an amendment to Rule 32(c) (2)
are presented. The Committee was evenly divided and voted to send both
formulations forward so that your Committee could choose between them,

(2) Amendments to Rule 37 are submitted incorporating chenges
sroposed by tie Appellate Rules Committee in order thet action mey be
tsken on them nending final action on ti'e Uniform Rules of ippellete




Honorable Albert B. Maris Page Two May 28, 1965

Procedure. These amendments were developed in collaboration between
the two advisory committees with the draft as presented coming from
Professor Werd, Reporter for the Appellate Rules Committee. Amend-
ments relating to appesls are also presented for Rules 45, 49 and
55. then the Uniform Rules of Appellate Procedure are put into
effect, 2 number of conforming smendments to the Criminel Rules

will be necessery.

Sincerely yours,

Q. " R

Joun C. Pickett.

._._._,......,_Nu...,.._

ERTTACRAURY SO NI T




EXHIBIT E

PROPOSED AMENDMENTS TO RULES OF CRIMINAL PROCEDURE
FOR THE UNITED STATES DISTRICT COURTS*

Rule 4. Warrant or Summons Upon Complaint

(a) Issuance. If it appears from the complaint,
or from an affidavit or affidavits filed with the
complaint, that there is probable cause to believe
that an offense has been committed and that the
defendant has committed it, a warrant for the arrest
of the defendant shall issue to any officer authorized
by law to execute it. Upon the request of the attorney
for the government a summons instead of a warrant
shall issue. More than one warrant or summons may
issue on the same complaint. If a defendant fails
to appear in response to the summons, a warrant
shall issue.

Advisory Committee's Note

In Giordenello v. United States, 357 U.S. 480
(1958) it was held that to support the issuance of
a warrant the complaint must contain in addition to
a statement ''of the essential facts constituting
the offense" (Rule 3) a statement of the facts
relied upon by the complainant to establish probable
cause. The amendment permits the complainant to
state the facts constituting probable cause in a
separate affidavit in lieu of spelling them out in
the complaint. See also Jaben v. United States,
381 U.S. 214 (1965).

Rule 5. Proceedings Before the Commissioner

(b) Statement by the Commissioner. The
commissioner shall inform the defendant of the
complaint against him and of any affidavit filed

therewith, of his right to retain counsel, of

his right to request the assignment of counsel

. . K . .

if he is unable to obtaln counsel, and of his right
to have a preliminary examination. He shall also

* New matter is shown in italics; matter to be

omitted is lined through.

4 LIGIHXT |
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inform the defendant that he is not required to
make a statement and that any statement made by
him may be used against him. The commissioner
shall allow the defendant reasonable time and
opportunity to consult counsel and shall admit the
defendant to bail as provided in these rules,

Advisory Committee's Note

The first change is designed to insure that
under the revision made in Rule 4(a) the defendant
arrested on a warrant will receive the same informa-
tion concerning the basis for the issuance of the
warrant as would previously have been given him by
the complaint itself,

The second change obligates the commissioner
to inform the defendant of his right to request the
assignment of counsel if he is unable to obtain
counsel, Cf. the amendment to Rule 44, and the
Advisory Committee's Note thereon,

Rule 6, The Grand Jury

(d) Who May Be Present. Attorneys for the
government, the witness under examination,
interpreters when needed and, for the purpose of taking
the evidence, a stenographer or operator of a recording
device may be present while the grand jury 1is In
session, but no person other than the jurors may be

present while the grand jury is deliberating or
voting.

- (e) Secrecy of Proceedings and Disclosure,
Disclosure of matters occurring before the grand
Jury other than its deliberations and the vote of
any juror may be made to the attorneys for the
government for use in the performance of their duties.
Otherwise a juror, attorney, interpreter, e= stenographer,
operator of a recording device, or any typist who
transcribes recorded testimony may disclosSe matters

occurring before the grand jury only when so directed
by the court preliminarily to or in connection with

a judicial proceeding or when permitted by the court
at the request of the defendant upon a showing that
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grounds may exist for a motion to dismiss the in=-
dictment because of matters occurring before the
grand jury. No obligation of secrecy may be
imposed upon any person except in accordance with
this rule. The court may direct that an indictment
shall be kept secret until the defendant is in
custody or has given bail, and in that event the
clerk shall seal the indictment and no person shall
disclose the finding of the indictment except when
necessary for the issuance and execution of a
warrant or summons,

(f) Finding and Return of Indictment., An
indictment may be found only upon the concurrence
of 12 or more jurors., The indictment shall be
returned by the grand jury to a judge in open court.
+f the defendant has been held He amswew If the
defendant is in custody or has given bail and 12

Jurors do not concur In finding an indictment, the
foreman shall so report to the court in writing
forthwith.

Advisory Committee's Note
Subdivision (d). The amendment makes it clear

that recording devices may be used to take evidence
at grand jury sessions,

Subdivision (e). The amendment makes it clear
that the operator of a recording device and a typist
who transcribes recorded testimony are bound to the
obligation of secrecy,

Subdivision (f)., A minor change conforms the
language to what doubtless is the practice., The
need for a report to the court that no indictment
has been found may be present even though the
defendant has not been "held tc answer.'" If the
defendant is in custody or has given bail, some
official record should be made of the grand jury
action so that the defendant can be released or his
bail exonerated,
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Rule 7. The Indictment and the Information

(f) Bill of Particulars. The court fer cause
may direct the filing of a bill of particulars. A
motion for a bill of particulars may be made onty
before arraignment or within ten days after arraignment
or at such ether later time before or after arratgnment
as may be presertbed by rute or order as the court may
permit. A bill of particulars may be amended at any
time subject to such conditions as justice requires.

Advisory Committee's Note

The amendment to the first sentence eliminating
the requirement of a showing of cause is designed to
encourage a more liberal attitude by the courts toward
bills of particulars without taking away the discretion
which courts must have in dealing with such motions
in individual cases. For an illustration of wise use
of this discretion see the opinion by Justice Whittaker
written when he was a district judge in United States
v. Smith, 16 F.R.D. 372 (W.D.Mo. 1954).

The amendment to the second sentence gives
discretion to the court to permit late filing of
motions for bills of particulars in meritorious
cases. Use of late motions for the purpose of
delaying trial should not, of course, be permitted.
The courts have not been agreed as to their power
to accept late motions in the absence of a local
rule or a previous order. See United States v.
Miller, 217 F. Supp. 760 (E.D. Pa. 1963); United
States v. Taylor, 25 F.R.D. 225 (E.D. N.Y. 1960);
United States v. Sterling, 122 F. Supp. 81 (E.D.
Pa. 1954) (all taking a limited view of the power
of the court). But cf. United States v. Brown, 179
F. Supp. 893 (E.D. N.Y. 1959) (exercising discretion
to permit an out of time motion).

Rule 11. Pleas

A defendant may plead not guilty, guilty or,
with the consent of the court, nolo contendere.
The court may refuse to accept a plea of guilty,




and shall not accept the such plea or a plea of
nolo contendere without first addressing the

defendant personally and determining that the plea
is made voluntarily with understanding of the
nature of the charge and the consequences of the
plea. If a defendant refuses to plead or if the
court refuses to accept a plea of guilty or if a
defendant corporation fails to appear, the court
shall enter a plea of not guilty. The court shall
not enter a judgment upon a plea of guilty unless
it is satisfied that there is a factual basis for

the plea.

Advisory Committee's Note

The great majority of all defendants against
whom indictments or informations are filed in the
federal courts plead guilty. Only a comparatively
small number go to trial. See United States
Attorneys Statistical Report, Fiscal Year 1964, p. 1.
The fairness and adequacy of the procedures on
acceptance of pleas of guilty are of vital importance
in according equal justice to all in the federal
courts.

Three changes are made in the second sentence.
The first change makes it clear that before accepting
either a plea of guilty or nolo contendere the court
must determine that the plea is made voluntarily with
understanding of the nature of the charge. The
second change expressly requires the court to address
the defendant personally in the course of determining
that the plea is made voluntarily and with under-
standing of the nature of the charge. The reported
cases reflect some confusion over this matter.
Compare United States v. Diggs, 304 F.2d 929 (6th
Cir. 1962); Domenica v. United States, 292 F.2d 483
(1st Cir. 1961); Gundlach v. United States, 262 F.2d
72 (4th Cir. 1958), cert. den., 360 U.S. 904 (1959);
and Julian v. United States, 236 F.2d 155 (6th Cir.
1956), which contain the implication that personal
interrogation of the defendant is the better practice
even when he is represented by counsel, with Meeks

v. United States, 298 F.2d 204 (5th Cir. 1962);
Nunley v. United States, 294 F.2d 579 (10th Cir.
1961), cert. den., 368 U.S. 991 (1962); and United




States v, Von der Heide, 169 F. Supp. 560 (D.D.C.
1959).

The third change in the second sentence adds
the words ''and the consequences of his plea'" to
state what clearly is the law. See e.g., Von Moltke
v. Gillies, 332 U.S. 708, 724 (1948); Kerchevel v.
United States, 274 U.S. 220, 223 (1927); Munich v.
United States, 337 F.2d 356 (9th Cir. 1964);
Pilkington v. United States, 315 F.2d 204 (4th Cir.
1963); Smith v. United States, 324 F.2d 436 (D.C.
Cir. 1963); but cf. Marvel v. United States, 335
F.2d 101 (5th Cir. 1964).

A new sentence is added at the end of the rule
to impose a duty on the court in cases where the
defendant pleads guilty to satisfy itself that there
is a factual basis for the plea before entering
judgment. The court should satisfy itself, by
inquiry of the defendant or the attorney for the
government, or by examining the presentence report,
or otherwise, that the conduct which the defendant
admits constitutes the offense charged in the
indictment or information or an offense included
therein to which the defendant has pleaded guilty.
Such inquiry should, e.g., protect a defendant who
is in the position of pleading voluntarily with an
understanding of the nature of the charge but
without realizing that his conduct does not actually
fall within the charge. For a similar requirement
see Mich. Stat. Ann § 28.1058 (1954); Mich. Sup.

Ct. Rule 35A; In re Valle, 364 Mich. 471, 110

N.W. 2d 673 (1961); People v. Barrows, 358 Mich.

267, 99 N.W. 2d 347 (1959); Peopie v. Bumpus, 355
Mich. 374, 94 N.W. 2d 854 (1959); People v.

Coates, 337 Mich. 56, 59 N.W. 2d 83 (1953). See

also Stinson v. United States, 316 F.2d 554 (5th

Cir. 1963). The normal consequence of a determination
that there is not a factual basis for the plea would
be for the court to set aside the plea and enter a
plea of not guilty.

For a variety of reasons it is desirable in
some cases to permit entry of judgment upon a plea
of nolo contendere without inquiry into the factual
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basis for the plea. The new third sentence is not,
therefor, made applicable to pleas of nolo contendere.
It is not intended by this omission to reflect any
view upon the effect of a plea of nolo contendere

in relation to a plea of guilty. That problem has
been dealt with by the courts. See, e.g., Lott v.
United States, 367 U.S. 421, 426 (1961).

Rule 14, Relief From Prejudicial Joinder

If it appears that a defendant or the government
is prejudiced by a joinder of offenses or of defendants
in an indictment or information or by such joinder
for trial together, the court may order an election
or separate trials of counts, grant a severance of
defendants or provide whatever other relief justice
requires. In ruling on a motion by a defendant for
severance the court may order the attorney for the
government to deliver to the court for inspection
in camera any statements or confessions made by the
defendants which the government intends to introduce
in evidence at the trial.

Advisory Committee's Note

A defendant may be prejudiced by the admission
in evidence against a co-defendant of a statement
or confession made by that co-defendant. This
prejudice cannot be dispelled by cross-examination
if the co-defendant does not take the stand.
Limiting instructions to the jury may not in fact
erase the prejudice. While the question whether to
grant a severance is generally left within the
discretion of the trial court, recent Fifth Circuit
cases have found sufficient prejudice involved to
make denial of a motion for severance reversible
error. See Schaffer v. United States, 221 F.2d 17
(5th Cir. 1955); Barton v, United States, 263 F.2d
894 (5th Cir. 1959). It has even been suggested
that when the confession of the co-defendant ~omes
as a surprise at the trial, it may be erxror to deny
a motion for a mistrial. See Belvin v. United
States, 273 F.2d 583 (5th Cir. 1960).




The purpose of the amendment is to provide a
procedure whereby the issue of possible prejudice
can be resolved on the motion for severance. The
judge may direct the disclosure of the confessions
or statements of the defendants to him for in
camera inspection as an aid to determining whether
the possible prejudice justifies ordering separate
trials. Cf. note, Joint and Single Trials Under
Rules 8 and 14 of the Federal Rules of Criminal
Procedure, 74 Yale L.J. 551, 565 (1965).

Rule 16. Discovery and Inspection

Upon motion ~f a defendant at any time after
the fiting of the indictment or infermatien; the
ecourt may order the attorney for the government
to permit the defendant to inspect and eopy or
photograph designated beoks; papers; doeuments or
tangibte objects; obtatned from or belonging teo the
defendant or obtained froem others by seizure or by
process; upon a showing that the ttems seught may
be material to the preparation of his defense and
that the request ts reasonabie: The order shail
spectfy the time; ptace and munner of making the
tnspectton and of taking the copies or photegraphs
and may prescribe sueh terms and cenditiens as are
juses

SaZ Defendant's Statements; Reports of Examina-
tiors and Tests; Defendant's Grand Jury Testimony.
Upon motion of a defendant the court may order the

attorney for the gover: ment to permit the defendant

to inspect and copy or photograph any relevant (1)
written or recorded statements or confessions macde
by the defendant, or copies thereof, within the

possession, custody or control of the government,

the existence of which is known, or by the exercise

of due diligence may become known, tc the attorney

for the government, (2) results or reports of




physical or mental examinations, and of scientific
tests or experiments made in connection with the
particular case, or copies thereof, within the
possession, custody or control of the government,
the existence of which is known, or by the exercise
of due diligence may become known, to the attorney
for the government, and {(3) recorded testimony of
the defendant before a grand jury.

(b) _Other Books, Papers, Documents, or
Tangible Objects or Places. Upon motion of a
defendant the court may nrder the attorney for the
government to permit the defendant to inspect and

copy or photograph books, papers, documents, tangible
objects, buildings or places, or copies or portions

thereof, which are within the possession, custody
or control of the government, upon a showing of

materiality to the preparation of his defense and
that the request is reasonable. Except as provided
in subdivision (a)(2), this rule does not authorize
the discovery or inspection of reports, memoranda,
or other internal government documents made by
government agents in connection with the investiga-
tion or prosecution of the case, or of statements
made by government witnesses or prospective
government witnesses (other than the defendant)

to agents of the government except as provided in
18 U.S.C. § 3500,

{c) Discovery by the Government, If the
court grants relief sought by the defendant under
subdivision (8)(2) or subdivision (b) of this rule,
it may, upon motion of the government, condition
its order by requiring that the defendant permit
the government to inspect and copy or photograph
scientific or medical reports, books, papers,
documents, tangible objects, or copies or portions
thereof, which the defendant intends to produce at
the trial and which are within his possession,
custody or control, upon a showing of materiality
to_the preparation of the government's case and that
the request is reasonable. Except as to scientific
or medical reports, this subdivision does not
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authorize the discovery or inspection of reports,
memoranda, or, other internal defense documents made
by the defendant, or his attorneys or agents in
connection with the investigation or defense of the
case, or of statements made by the defendant, or by
government or defense witnesses, or by prospective
government or defense witnesses, to the defendant,
his agents or attorneys.

(d) Time, Place and Manner of Discovery and
Inspection. An order of the court granting relief
under this rule shall specify the time, place and
manner of making the discovery and inspection per-
mitted and may prescribe such terms and conditions
as are just,

(e) Protective Orders. Upon a sufficient
showing the court mav at any time order that the
discovery or inspection be denied, restricted or
deferred, or make such other order as is appro-
priate. Upon motion by the government the court
may permit the government to make such showing,
in whole or in part, in the form of a written
statement to be inspected by the court in camera.
If the court enters an order granting relief
following a showing in camera, the entire text of
the government's statement shall be sealed and
preserved in :the recocrds of the court to be made
available to the appellate court in the event of
an_appeal by the defendant.

{f) Time of Motions. A motion under this rule
may be made only within 10 days after arraignment
or at such reasonable later time as the court may
permit, The motion shall include all relief sought
under this rule. A subsequent motion may be made
only upon a showing of cause why such motion would
be in the interest of justice,
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(g) Continuing Duty to Disclose; Failure to
Comply. If, subsequent to compliance with an order
issued pursuant to this rule, and prior to or during

riala a party discovers additional material pre-
viously requested or ordered which is subject to
discovery or inspection under the rule, he shall
groggtlv notify the other party or his attorney or
the court of the existence of the additional
material. If at any time during the course of the
groceeﬁings it is brought to the attention of the
court vlat a party has failed to comply with this
rule or with an order issued pursuant to this rule,
the court may order such party to permit the
discovery or inspection of materials not previously
disclosed, grant a continuance, or prohibit the
party from introducing in evidence the material not
disclosed, or it may enter such other order as it
deems just under the circumstances.

Advisory Committee's Note

The extent to which pretrial discovery should
be permitted in criminal cases is a complex and
controversial issue. The problems have been explored
in detail in recent legal literature, mecst of which
has been in favor of increasing the range of
permissible discovery. See, e.g. Brennan, The
Criminal Prosecution: Sporting Event or Quest for
Truth, 1963 Wash. U.L.Q. 279; Everett, Discovery in
Criminal Cases =~ In Search of a Standard, 1964 puke
L.J. 477 Fletcher, Pretrial Discovery in State
Criminal Cases, 12 Stan.L.Rev. 293 (1660); Gcldsteln,
The State and the Accused: Balance of Advantage in
Criminal Procedure, 69 Yale L.J. 1149, 1172-1198
(1960) ; Krantz, Pretrial Discovery in Criminal Cases:
A Necessity for Fair and Impartial Justice, 42 Neb.
L. Rev., 127 (1962); Louisell, Criminal Discoverv,
Dilemma Real or Apparent, 49 Calif. L. Rev. 56 (1961);
Louisell, The Theory of Criminal Discovery and the
Practice of Criminal Law, 14 Vand. L. Rev. 921 (1961);
Moran, Federal Criminal Rules Changes: Aid or Illusion

for the Indigent Defendant?, 51 A.B.A.J. 64 (195K5);

Lt e’ 17
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Symposium, Discovery in Federal Criminal Cases, 33
F.R.D. 47-128 (1953); Traynor, Ground Lost and Found
in Criminal Discovery, 39 N.Y.U.L.Rev. 228 (1964);
Developments in the Law--Discovery, 74 Harv. L.Rev.
940, 1051-1063, Full judicial exploration of the
conflicting policy considerations will be found in
State v, Tune, 13 N.J. 203, 98 A,2d 881 (1953) and
State v. Johnson, 28 N.J. 133, 145 A.2d 313 (1958) ;
&f. State v. Murphy, 36 N.J. 172, 175 A.2d 622 (1961);
State v, Moffa, 36 N.J. 219, 176 A.2d 1 (1961). The
rule has been revised to expand the scope of pretrial
discovery. At the same time provisions are made to
guard against possible abuses.

Subdivision (a). The court is authorized to
order the attorney for the government to permit the
defendant to inspect and copy or photograph three
different types of material:

(1) Relevant written or recorded statements
or confessions made by the defendant, or copies
thereof. The defendant is not required to designate
because he may not always be aware that his state-
ments or confessions are being recorded. The
government's obligation is limited to production of
such statements as are within the possession, custody
or control of the government, the existence of which
is known, or by the exercise of due diligence may
become known, to the attorney for the government.
Discovery of statements and confessions is in line
with what the Supreme Court has described as the
"better practice' (Cicenia v. LaGay, 357 U.S. 504,
511 (1958)), and with the law in a number of states.
See, e.g., Del. Rules Crim. Proc., Rule 16; Ill.
Stat. Ch. 38, § 729; Md. Rules Proc., Rule 728;
State v. McGee, 91 Ariz. 101, 370 P.2d 261 (1962);
Cash v. Superior Court, 53 Cal. 2d 72, 346 P.2d 407
(1959); State v, Bickham, 239 La. 1094, 121 So.2d
207, cert. den. 364 U.S. 874 (1960); People v,
Johnson, 356 Mich. 619, 97 N.W.2d 739 (1959); State
v. Johnson, supra; People v. Stokes, 24 Misc.2d
755, 204 N.Y.Supp.2d 827 (Ct. Gen, Sess. 1960).
The amendment also makes it clear that discovery
extends to recorded as well as written statements.,
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For state cases upholding the discovery of recordings,
see, e.g,, People v, Cartier, 51 Cal. 2d 590, 335
P.2d 114 (1959); State v. Minor, 177 A.2d 215 (Del.
Super.Ct. 1962).

(2) Relevant results or reports of physical or
mental examinations, and of scientific tests or
experiments (including fingerprint and handwriting
comparisons) made in connection with the pa=ticular
case, or copies thereof., Again the defendant is
not required to designate but the government's
obligation is limited to production of items within
the possession, custody or control of the government,
the existence of which is known, or by the exercise
of due diligence may become known, to the attorney
for the government. With respect to results or
reports of scientific tests or experiments the range
of materials which must be produced by the govern-
ment is further limited to those made in connection
with the particular case. C(Cf. Fla, Stats, § 909.18;
State v, Superior Court, 90 Ariz., 133, 367 P.2d 6
(1961); People v. Cooper, 53 Cal. 2d 755, 770, 3
Cal. Rptr. 148, 157, 349 P.2d 964, 973 (1960);
People v. Stokes, supra, at 762, 204 N.Y.Supp.2d at
835.

(3) Relevant recorded testimony of a defendant
before a grand jury. The policy which favors pre-
trial disclosure to a defendant of his statements
to government agents also supports, pretrial
disclosure of his testimony before a grand jury.
Courts, however, have tended to require a showing
of special circumstances before ordering such
disclosure. See, e,g., United States v. Johnson,
215 F.Supp. 300 (D.Md., 1963). Disclosure is
required only where the statement has been
recorded and hence can be transecribed,

Subdivision (b). This subdivision authorizes
the court to order the attorney for the government
to permit the defendant to inspect and copy or
photograph all other books, papers, documents,
tangible objects, buildings or places, or copies
or portions thereof, which are within the possession,
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custody or control of the government. Because of
the necessarily broad and general terms in which
the items to be discovered are described, several
limitations are imposed:

(1) While specific designation is not required
of the defendant, the burden is placed on him to
make a showing of materiality to the preparation of
his defense and that his request is reasonable.

The requirement of reasonableness will permit the
court to define and limit the scope of the govern-
ment's obligation to search its files while meeting
the legitimate needs of the defendant. The court
is also authorized to limit discovery to portions
of items sought.

(2) Reports, memoranda, and other internal
government documents made by government agents in
connection with the investigation or prosecution
of the case are exempt from discovery. Cf. Palermo
v. United States, 360 U.S, 343 (1959); Ogden v.
United States, 303 F.2d 724 (9th Cir. 1962).

(3) Except as provided for reports of examina-
tions and tests in subdivision (&) (2), statements
made by government witnesses or prospective govern=
ment witnesses to agents of the government are also
exempt from discovery except as provided by 13
U.S.C. § 3500, The Advisory Committee concludes
that 1f any change is to be made with respect to
this subject matter, it should be made by Congress.

Subdivision (¢), This subdivision permits the
court to condition a discovery order under subdivi-
sion (a)(2) and subdivision (b) by requiring the
defendant to permit the government to discover
similar items which the defendant intends to produce
at the trial and which are within his possecssion,
custody or control under restrictions similar to
those placed in subdivision (b) upon discovery by
the defendant. While the government normally has
resources adequate to secure the information necessary
for trial, there are some situations in which mutual
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disclosure would appear necessary to prevent the
defendant from obtaining an unfair advantage. For
example, in cases where both prosecution and defense
have employed experts to make psychiatric examina-
tions, it seems as important for the governmment o
study the opiniuns of the experts to be called by

the defendant in order to prepare for trial as it

does for the defendant to study those of the
government's witnesses. Or in cases (such as anti-
trust cases) in which the defendant is well repreeented
and well financed, mutual disclosure sc far as
consistent with the privilege against self-incrimina-
tion would seem as appropriate as in civil cases.,
State cases have indicated that a requirement that

the defendant disclose in advance of trial materials
which he intends to use on his own behalf at the

trial is not a violation of the privilege against
self-incrimination. See Jones v, Superior Court,

58 Cal. 2d 56, 22 Cal., Rptr. 879, 372 P.2d 919

(1962) ; People v. Lopez, 60 Cal, 2d 223, 32 Cal, Rptr.
424, 384 P.2d 16 (1963); Traynor, Ground Lost and
Found in Criminal Discovery, 39 N.Y.U. L. Rev. 228,
246 (1964); Comment, The Self-Incrimination Privilege:
Barrier to Criminal Discovery, 51 Calif. L. Rev,

135 (1963); Note, 76 Harv, L. Rev, 838 (1963).

Subdivision (d). This subdivision is substantially
the same as the last sentence of the existing rule.

Subdivision (e). This subdivision gives the
court authority to deny, restrict or defer discovery
upon a sufficient showing. Control of the abuses
of discovery is necessary if it 1s to be expanded
in the fashion proposed in subdivisions (a) and (b).
Among the considerations to be taken into account
by the court will be the safety cf witnesses and
others, a particular danger of perjury or witness
intimidation, the protection of information vital to
the national security, and the protection of business
enterprises from economic reprisals. For an example
of a use of a protective order in state practice,
see People v, Lopez, 60 Cal.2d 223, 32 Cal. Rptr.
424, 384 P.2d 16 (1963). See also Brennan, Remarks
on_Discovery, 33 F.R.D. 56, 65 (1963); Traynor,




By

Ground Lost and Found in Criminal Discovery, 39
N.¥Y.U. L. Rev., 228, 244, 250,

In some cases 1t would defeat the purpose of
the protective order if the government were required
to make its showing in open court. The problem
arises in its most extreme form where matters of
national sec ity are involved. Hence a procedure
is set out where upon motion by the government the
court may permit the government to make itg showing,
in whole or in part, in a written statement to be
inspected by the court in camera. If the court
grants relief based on such showing, the govern-
ment's statement is to be sealed and preserved in
the records of the court to be made available to
the appellate court in the event of an appeal by
the defendant. Cf. 18 U.S.C. § 3500,

Subdivision (f). This subdivision is designed
to encourage promptness in making discovery motions
and to give the court sufficient control to prevent
unnecessary delay and court time consequent upon a
multiplication of discovery motions. Normally one
motion should encompass all relief sought and a
subsequent motion permitted only upon a showing of
cause, Where pretrial hearings are used pursuant

to Rule 17.1, discovery issues may be resolved at
such hearings.

Subdivision (g). The first sentence establishes
a continuing obligation on a party subject to a
discovery order with respect to material discovered
after initial compliance. The duty provided is to
notify the other party, his attorney or the court
of the existence of the material, A motion can
then be made by the other party for additional
discovery and, where the existence of the material
is disclosed shortly before or during the trial,
for any necessary continuance.

The second sentence gives wide discretion to
the court in dealing with the failure of either
party to comply with a discovery order. Such
discretion will permit the court to consider the
reasons why disclosure was not made, the extent of
the prejudice, if any, to the opposing party, the
feasibility of rectifying that prejudice by a
continuance, and any other relevant circumstances.
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Rule 17, Subpoena

(b) ¥ndtgent Defendants Unable to Pay., The
court er¥ a judge thereef may shall order at any
time that a subpoena be issued for service on a
named witness upon an ex parte application upen
motteon oy requese of an tndigent a defendant upon
a satisfactory showing that the defendant is
financially unable to pay the fees of the witness
and that the presence of the witness is necessary
to_an adequate defense, The motion or request shaii
be supported by affitdavit tn which the deferndant
shatt astate the name and address of each witness
and the testimeny whieh he ts expeeted by the
defendant to give € subpoenaed; and shaitl shew that
the evidence of the witnees s materiat te the
defense; that the defendant eannot safely go teo
trtat without the witress and that the defendant
does not have suffietent means snd is aectuakity
unable te pay the fees of the witnesss If the
court er judge orders the subpoena to be issued
the costs incurred by the process and the fees
of the witness so subpoenaed shall be paid in the
same manner in which similar costs and fees are
paid in case of a witness subpoenaed in behalf of
the government.

(d) Service. A subpoena may be served by
the marshal, by his deputy or by any other person
who is not a party and who is not less than 18
years of age. Service of a subpoena shall be made
by delivering a copy thereof to the person named
and by tendering to him the fee for 1 day's
attendance and the mileage allowed by law. Fees
and mileage need not be tendered to the witness
upon service of a subpoena issued in behalf of
the United States or an officer or agency thereof.

Advisory Committee's Note,

Subdivision (b). Criticism has been directed
at the requirement that an indigent defendant disclose




- 18 -

in advance the theory of his defense in order to
obtain the issuance of a shibpoena at government
expense while the governmeht and defendants able to
pay may have subpoenas issued in blank without any
disclosure. See Report of the Attorney General's
Committee on Poverty and the Administration of
Criminal Justice (1963) p. 27, The Attorney
General's Committiee also urged that the standard
of financial inability to pay be substituted for
that of indigency. I1d. at 40-41. 1In one case it
was held that the affidavit filed by an indigent
defendant under this subdivision could be used by
the government at his trial for purposes of
impeachment., Smith v. United States, 312 F.2d 867
(D.C.Cir. 1962)., There has also been doubt as to
whether the defendant need make a showing beyond

the face of his affidavit in order to secure
issuance of a subpoena. Greenwell v. United States,
317 F.2d 108 (D.C.Cir. 1963).

The amendment makes several changes. The
references to a judge are deleted since applications
should be made to the court. An ex parte applica-
tion followed by a satisfactory showing is substituted
for the requirement of a request or motion supported
by affidavit. The court is required to oxder the
issuance of a subpoena upon finding that the
defendant is unable to pay the witness fees and that
the presence of the witness is necegsary to an
adequate defense,

Subdivision (d)., The subdivision is revised
to bring it into conformity with 28 U.S.C. § 1825.

Rule 17.1. Pretrial Conference

At any time aftex the filine of the indictment
or irformaticn the zourt ugon moticen of any party
or upon its own motion mey order one or more
conferences to consider such nmetters as will promote
g feir and expeditious trisl., At the conclusion
of a conference the court shall prepare and file a
remorandum of the matters agreed upon. No sdmissions
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made by the defendant or his attorney at the
conference shall be used against the defendant
unless the admissions are reduced to writing and
siened by the defendant and his attorney. This

rule shall not be invoked in the case of a defendant
who 18 not represented by counsel,

Advisory Committee's Note

This new rule establishes a basis for pretrial
conferences with counsel for the parties in criminal
cases within the discretion of the court. Pretrial
conferences are now being utilized to some extent
even in the absence of a rule, See, generally,
Brewster, criminal Pre-Trials--Useful Techniques,

29 F.R.D. 442 (1962); Estes, Pre-Trial Conferences

in Criminal Cases, 23 F.R.D. 560 (1959); Kaufman,
Pre-Trialin Criminal Cases, 23 F.R.D. 551 (1959);
Kaufman, Pre-Trial in Criminal Cases, 42 J. Am,

Jud. Soc. 150 (1959); Kaufman, The Appalachian

Trial: Further Observations on Pre-Trial in

Criminal Cases, 44 J. Am, Jud. Soc. 53 (1960);

West, Criminal Pre-Trials--Useful Techniques, 29
F.R.D. 436 (1962); Handbook of Recommended Procedures
for the Trial of Protracted Cases, 25 F.R.D. 399-403,
468=470 (1960). Cf. Mo. Sup. Ct. Rule 25.09; Rules
Governing the N.J. Courts, § 3:5-3.

The rule is cast in broad language so as to
accommodate all types of pretrial conferences. As
the third sentence suggests, in some cases it may
be desirable or necessary to have the defendant
present. See Committee on Pretrial Procedure of the
Judicial Conference of the United States, Recommended
Procedures in Criminal Pretrials, 37 F.R.D. 95 (1965).

Rule 18. Distniet and Pivisien
Place of Prosecution and Trial

Except as otherwise permitted by statute or by
these rules, the prosecution shall be had in a
district in which the offense was committed, but &£
the distritet censtasts of twe or more divistoms the




- 20 =

trtat shatt be had tn a divistern in whiek the
offence was commiteeds The court shall fix the
place of trial within the district with due regard
to the convenience of the defendant and the
witnesses.

Advisory Committee's Note

The amendment eliminates the requirement that
the prosecution shall be in a division in which the
offense was committed and vests discretion in the
court to fix the place of trial at any place within
the district with due regard to the convenience of
the defendant and his witnesses.

The Sixth Amendment provides that the defendant
shall have the right to a trial '"by an impartial
jury of the State and district wherein the crime
shall have been committed, which district shall have
been previously ascertained by law, * * *'" There
i no constitutional right to trial within a
division, See United States v. Anderson, 328 U.S.
699, 704, 705 (1946); Barrett v, United States, 169
U.S. 218 (1898); Lafoon v, United States, 250 F.2d
958 (5th Cir. 1958); Carrillo v, Squier, 137 F.2d
648 (9th Cir. 1943); McNealey v. Johngton, 100
F.2d 280, 282 (9th Cir. 1938), Cf. Platt v.

Minnesota Mining and Manufacturing Co., 376 U.S.

240 (1964).

The existing requirement for venue within the
division operates in an irrational fashion. Divisions
have been created in only half of the districts, and
the differentiation between those districts with and
those without divisions often bears no relationship
to comparative size or population., 1In many districts
a single judge is required to sit in several divi-
sions and only brief and infrequent terms may
be held in particular divisions. As a consequence
there is often undue delay in the disposition of
criminal cases-=delay which is particularly serious
with respect to defendants who have been unable to
secure release on bail pending the holding of the
next term of court,
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1f the court is eatisfied that there exists
in the place fixed for trial prejudice against the
defendant so great as to render the trial unfair,
the court may, of course, fix another place of trial
within the district (if there be such) where such
prejudice does not exist. CE. Rule 21 dealing with
transfers between districts.

Rule 20. Transfer From the District For
Plea and Sentence

(a) Indictment or Informacion Pending. A
defendant arrested or held in a district other than
that in which the indictment or information is
pending against him may state in writings after
vreeetving a copy of the tndictment or infermatiens
that he wishes to plead guilty or nolo_contendere,
to waive trial in the district in which the
indictment or information is pending and to consent
to disposition of the case in the district in which
he was arrested or is held, subject to the approval
of the United States attorney for each clstrict.
Upon receipt of the defendant's statement and of
the written approval of the United States attorneys,
the clerk of the court in which the indictment or
information is pending shall transmit the papers
in the proceeding or certified copies thereof to
the clerk of the court for the district in which
the defendant is held and the prosecution shall
continue in that district.

(b) Indictment or Information Not Pending.
A defendant arrested on a warrant-issued upon a
complaint in a district other than the district
of arrest may state in writing that he wishes to
plead guilty or nolo contendere, to waive trial in
the district in which the warrant was issued and
to consent to disposition of the case in the district
in which he was arrested, subject to the approval
of the United States attormey for each district.
Upon receipt of the defendant's statement and of
the wkitten approval of the United States attorneys
and upon the filing of an information or the return
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of an indictment, the cleirk of the court for the
district in which the warrant was issued shall
transmit the papers in the proceeding or certified
coples thereof to the clerk of the court for the
district in which the defendant was arrested and
the prosecution shall continue in that district,
When the defendant is brought before the court to
plead to an information filed in the district where
the warrant was issued, he may at that time waive
indictment as provided in Rule 7, and the prosecu-
tion may continue based upon the information originally
filed,

(c) Effect of Not Guilty Plea., If after the
proceeding has been transferred pursuant to
subdivision (a) or (b) of this rule the defendant
pleads not guilty, the clerk shall return the papers
to the court in which the prosecution was commenced
and the proceeding shall be restored to the docket
of that court. The defendant's statement that he
wishes to plead guilty or nolo contendere shall
not be used against him untess he was represented
by eoungel when it was made,

(d) Juveniles. A juvenile (as defined in 18
U,S5.C. § 5031) who is arrested or held in a dis-
trict other than that in which he is alleged to
have committed an act in violation of a law of the
United States not punishable by death or life im-
prisonment may, after he has been advised by
counsel and with the approval of the court and the
United States attorney, consent to be proceeded
against as a juvenile delinquent in the district
in whi-h he is arrested or held., The consent shall
be given in writing before the court but only
after the court has apprised the juvenile of his
rights, including the right to be returned to the
district in which he is alleged to have committed
the act, and of the consequences of such consent,

(e) Summons, For the purpose of initiating
a transfer under this fulé@ a person wWhC appears in
response to a summons issued under Rule 4 shall
be treated as if he had been arrested on a warrant
in _the district of such appearance,
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Advisory Committee's Note

Present Rule 20 has proved to be most useful.
In some districts, however, literal compliance with
the procedures spelled out by the rule has resulted
in unnecessary delay in the disposition of cases.
This delay has been particularly troublesome where
the defendant has been arrested prior to the filing
of an Indictment or information against him, See
e.g., the procedure described in Donovan v, United
states, 205 F.2d 557 (10th Cir, 1953). Furthermore,
the benefit of the rule has not been available tc
juveniles electing to be proceeded against under
13 U.S.C. §§ 5031-5037. 1In an atvempt to clarify
and simplify the procedure the rule has been recast
into four subdivisions.

Subdivision (a). This subdivision is intended
to apply to the situation in which an indictment or
informatinon is pending at the time at which the
defendaw:: indicates his desire to have the transfer
made. Twc amendments are made to the present
language of the rule., In the first sentence the
words ''or held" and ''or is held" are added to make
it clear that a person already in state or federal
custody within a district may request a transfer
of federal charges pending against him in another
district. See 4 Barron, Federal Practice and
Procedure 146 (1951). The words "after receiving
a copy of the indictment or information' are
deleted. The defendant should be permitted, if he
wishes, to initiate transfer proceédings under the
Rule without waiting for a copy of the indictment
or information to be obtained. The defendant is
protected agailnst prejudice by the fact that under
subdivision (c¢) he can, in effect, rescind his
action by pleading not guilty after the transfer
has been completed.

Subdivision (b). This subdivision is intended
to apply to the situation in which no indictment
or information is pending but the defendant has
been arrested on a warrant issued upon a complaint
in another district. Under the procedure set out
he may initiate the transfer proceedings without
wvaiting for the filing of an indictment or informa-
tion in the district where the complaint is pending.
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Also it is made clear that the defendant may validate
an information previously filed by waiving indictment
in open court when he is brought before the court to
plead. See United States v, East, 5 F.R.D. 389 (N.D.
Ind, 1946); Potter v, United States, 36 F.R.D. 394
(W.D.Mo. 1965). Here again the defendant is fully
protected by the fact that at the time of pleading

in the transferee court he may then refuse to waive
indictment and rescind the transfer by pleading not
guilty.

Subdivision (c), The last two sentences of
the existing rule are included here. The last
sentence is amended to forbid use against the
defendant of his statement that he wishes to plead
gullty or nolo contendere whether or not he was
represented by counsel when it was made. Since
under the amended rule the defendant may make
his statement prior to receilving a copy of the
indictment or information, it would te unfair to
permit use of that statement against him.

Subdivision (d). Under 18 U.S.C. § 5033 a
juvenile who has committed an act in violation of
the law of the United States in one district and
is apprehended in another must be returned to the
district '"having cognizance of the alleged violation"
before he can consent to being proceeded against
as a juvenile delinquent, This subdivision will
permit a juvenile after he has been advised by
counsel and with the approval of the court and the
United States attorney to consent to be proceeded
against in the district in which he is arrested or
held. Consent is required only of the United
States attorney in the district of the arrest in
order to permit expeditious handling of juvenile
cases, If it is necessary to recognize special
interests of particular districts where offenses
are committed--e.g,, the District of Columbia with
its separate Juvenile Court (District of Columbia
Code § 11-1551(a))-=-the Attorney General may do so
through his administrative control over United
States Attorneys.
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Subdivisior (2. This subdivision is added to
make it clear that a defendant who appears in one
district in response toc a summons issued in the
district where the offense was committed may initiate
transfer proceedings urder the rule,

Rule 21, Transfer From the District er Divigien
for Trial

(a) For Prejudice in the District e Diwvisioen.
The court upon motion of the defendant shall transfer
the proceeding as to him to another district ez
divésien whether or not such district is specified
in the defendant's motion if the court is satisfied
that there exists In the district e® diwvisien where
the prosecution is pending so great a prejudice
against the defendant that he cannot obtain a fair
and impartial trial at any place fixed by law for
holding court in that district er» divisten.

(b) Transfer in Other Cases., Offerse Commitied
in Twe oy Meove Distriets o¥ Divisiensrz For the con-
venience of p:rties and witnesses, and 'n the interest
of justice, Fthe court upon motion of tThe defendant
may skel?l transfer the proceeding as to him or an
one or mare of the counts thereof to another district,
or¥ divisieny; if it appears £rem the indietment o -
infermation or frem a biill of partieulars that the
effonse was eommitted in mere than ere distriet ep
divisien and i+f the eourt is satisifed that im the
interest of justiee the preoeeeding sheuld be tpans-
ferred te anether distriet or divisiern in whioh $he
eoemmission of the offense is ehawvged.

(c) Proceedings on Transfer, When a transfer
is ordered the clerk shall transmit to the clerk
of the court to which the proceeding is transferred
all papers in the proceeding or duplicates thereof
and any bail taken, and the prosecution shall
continue in that district e divisien,
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Advisory Committee's Note

Subdivision (a)., All references to divisions
are eliminated in accordance with the amendment to
Rule 18 eliminating division venue. The defendant
is given the right to a transfer only when he can
show that he cannot obtain a fair and impartial
trial at any place fixed by law for holding court
in the district. Transfers within the district to
avoid prejudice will be within the power of the
judge to fix the place of trial as provided in the
amendments to Rule 18, It is also made clear that
on a motion to transfer under this subdivision the
court may select the district to which the transfer
may be made. Cf. United States v. Parr, 17 F.R.D.
512, 519 (S.D. Tex. 1955); Parr v. United States,
351 U.S. 513 (1956).

Subdivision (b). The existing rule limits
change of venue for reasons other than prejudice
in the district to those cases where venue exists
in more than one district. Upon occasion, however,
convenience of the parties and witnesses and the
interest of justice would best be served by trial
in a district in which no part of the offense was
committed., See, e.g.,, Iravis v, United States,
364 U.S. 631 (1961), holding that the only venue of
a charge of making or filing a false non-
Communist affidavit required by § 9(h) of the
National Labor Relations Act is in Washington, D.C.
even though all the relevant witnesses may be
located at the place where the affidavit was
executed and mailed, See also Barber, Venue in
Federal Criminal Cases: A Plea for Return to
Principle, 42 Tex.L.Rev., 39 (1963); Wright,
Proposed Changes in Federal Civil, Criminal and
Appellate Procedure, 35 F.R.D. 317, 329 (1964).
The amendment permits a transfer in any case on
mction of the defendant on a showing that it would
be for the convenience of parties and witnesses,
and in the interest of justice. Cf. 28 U.S.C.
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§ 1404(a), stating a similar standard for civil
cases, See also Platt v, Minnesota Min., & Mfg.
Co., 376 U.S.C. 240 (1964). Here, as in sub-
division (a), the court may select the district to
which the transfer is to be made. The amendment
also makes it clear that the court may transfer all
or part of the offenses charged in a multi-count
indictment or information. Cf. United States v.
Choate, 276 F.2d 724 (5th Cir. 1960). References
to divislons are eliminated in accordance with the
amendment to Rule 18,

Subdivision (¢). "The reference to division
is eliminated in accordance with the amendment
to Rule 18,

Ruie 23, Trial by Jury or by the Court

(c) Trial Viithout a Jury. 1In a case tried
without a jury the court shall make a general
finding and shall in addition on request find the
facts specially. If an opinion or memorandum of
decision is filed, it will be sufficient if the
findings of fact appear therein,

Advisory Committee's Note

This amendment adds to the rule a provision
added to Civil Rule 52(a) in 1946,

Rule 24, Trial Jurors

(c) Alternate Jurors. The court may direct
that not more than & 6 jurors in addition to the
regular jury be called and impanelled to sit as
alternate jurors. Alternate jurors in the order
in which they are called shall replace jurors who,
prior to the time the jury retires to consider its
verdict, become or are found to be unable or
disqualified to perform their duties. Alternate
jurors shalli be drawn in the ~ame manner, shall have
the same qualifications, stail be subject to the
same examination and chall:nges, shall take the same
oath and shall have the same functions, powers,
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facilities and privileges as the regular jurors.

An alternate juror who does hot replace a regular
juror shall be discharged after the jury retires to
consider its verdict. Each side is entitled to 1
peremptory dh&ilenge in addition to those otherwise
dlloted by law 1f 1 or 2 alternate jurors are to be
impanelled, amé 2 peremptory challenges if 3 or 4
alternate jurors are to be impanelled, and 3 peremptory
impanelled, The additional peremptory challenges
may be used against an alternate juror only, and
the other peremptory challenges allowed by these
rules may not be used against an alternate juror.

Advisory Committee's Note

Experience has demonstrated that four alternate
jurors may not be enough for some lengthy criminal
trials. See, e.g., United States v. Bentvena, 288
F.2d 442 (2d Cir. 1961); Reports of the Proceedings
of the Judicial Conference of the United States,
1961, p. 104. The amendment to the first sentence
increases the number authorized from four to six.
The fourth sentence is amended to provide an addi-
tional peremptory challenge where a fifth or sixth
alternate juror is used.

The words ''or are found to be'" are added to
the second sentence to make clear that an alternate
juror may be called in the situation where it is
first discovered during the trial that a juror
was unable or disqualified to perform his duties
at the time he was sworn. See United States v.
Goldberg, 330 F.2d 30 (3rd Cir. 1964), cert. den,
377 U.S, 953 (1964).

The Committee has also been concerned with the
problems which arise in lengthy criminal trials
when a juror becomes disqualified or unable to
perform his duties after the jury retires to con-
sider its verdict. The constitutionality and
feasibility of substituting an alternate juror
under such circumstances is under continuing study.
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Rule 25. Judge; Disability

(a) During Trial, If by reason of death,
sickness or other disability the judge before whom
a_jury trial has commenced is unable to proceed
with the trial, any other judge regularly sitting
in or assigned to the court, upon certifying that
he has familiarized himself with the record of the
trial, may proceed with and finish the trial,

(b) After Verdict or Finding of Guilt., If by

reason of absence fyem the disertet, death, sick-
ness or other disability the judge before whom the
defendant has been tried is unable to perform the
duties to be performed by the court after a verdict
or finding of guilt, any other judge regularly
sitting in or assigned to the court may perform
those duties; but if such other judge is satisfied
that he cannot perform those duties because he did
not preside at the trial or for any other reason,
he may in his discretion grant a new trial.

Advisory Committee's Note

In September, 1963, the Judicial Conference of
the United States approved a recommendation of its
Committee on Court Administration that provision
be made for substitution of a judge who becomes
disabled during trial, The problem has become
serious because of the increase in the number of
long criminal trials. See 1963 Annual Report of
the Director of the Administrative Office of the
United States Courts, p, 114, reporting a 25%
increase in criminal trials lasting more than one
week in fiscal year 1963 over 1962,

Subdivision (a). The amendment casts the rule
into two subdivisions and in subdivision (a) pro-
vides for substitution of a judge during a jury
trial upon his certification that he has familiarized
himself with the record of the trial. For similar
provisions see Alaska Rules of Crim. Proc., Rule 25;
California Penal Code, § 1053,
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Subdivision (b). The words "from the district"
are deleted to permit the local judge to act in
those situations where a judge who has been assigned
from within the district to try the case is, at the
time for sentence, etc., back at hils regular place
of holding court which may be several hundred miles
from the place of trial. It is not intended, of
course, that substitutions shall be made where the
judge who tried the case is available within a
reasonable distance from the place of trial.

Rule 26.1, Determination of Foreign Law

A party who intends to raise an issue con-
cerning the law of a foreign country shall give
reasonable written notice. The court, in determining

foreign law, may consider any relevant material or
source, including testimony, whethexr or not sub-
mitted by a party or admissible under Rule 26,

The court's determination shall be treated as a
ruling on a question of law,

Advisory Committee's Note

At present, the Federal Rules of Criminal
Procedure do not contain a provision explicitly
regulating the determination of foreign law. The
resolution of issues of foreign law, when relevant
in federal criminal proceedings, falls within the
general compass of Rule 26 which provides for
application of '"the [evidentiary] principles of
the common law as they may be interpreted by the
courts of the United States in the light of reason
and experience.'" See Green, Preliminary Report on
the Advisability and Feasibility of Developing
Uniform Rules of Evidence for the United States
District Courts 6-7, 17-18 (1962). Although
traditional ''common-law' methods for determining
foreign=-country law have proved inadequate, the
courts have not developed more appropriate practices
on the basis of this flexible rule. Cf. Green, op.
cit. supra at 26-28, On the inadequacy of common-
law procedures for determining foreign law, see e.g.,
Nussbaum, Proving the Law of Foreign Countries,

3 Am., J. Comp, L., 60 (1954).
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Problems of foreign law that must be resolved
in accordance with the Federal Rules of Criminal
Procedure are most likely to arise in places such
as Washington, D.C., the Canal Zone, Guam, and the
Virgin Islands, where the federal courts have
general criminal jurisdiction. However, issues of
foreign law may also arise in criminal proceedings
commenced in other federal districts. For
example, in an extradition proceeding, reasonable
ground to believe that the person sought to be
extradited is charged with, or was convicted of, a
crime under the laws of the demanding state must
generally be shown., See Factor v, Laubenheimer,
290 U.S. 276 (1933); Fernandez v. Phillips, 268 U.S.
311 (1925); Bishop, International Law: Cases and
Materials (2d ed. 1962). Further, foreign law may
be invoked to justify non-compliance with a subpoena
duces tecum, Application of Chase Manhattan Bank,
297 F.2d 611 (2nd Cir. 1962), and under certain
circumstances, as a defense to prosecution. Cf.
American Banana Co., v. United Fruit Co., 213 U.S.
347 (1909). The content of foreign law may also
be relevant in proceedings arising under 18 U.S.C.
§§-1201, 2312-2317.

The Advisory Committee on Civil Rules, the
Commission and Advisory Committee on International
Rules of Judicial Procedure (see Act of Sept. 2,
1958, 72 Stat. 1743) and the Columbia Law School
Project on International Procedure developed
collaboratively a proposed Civil Rule 44.1 govern-
ing Determination of Foreign Law. The Advisory
Committee on Criminal Rules was consulted during
this development. The rule proposed here is
substantially the same as proposed Civil Rule 44.1.
A full explanation of the merits and practicability
of the rule will be contained in the Advisory
Committee's Note to Civil Rule 44.1.

It is necessary here to add only one comment
to the explanations made in connection with the
civil rule. The second sentence of the criminal
rule proposed here frees the court from the
restraints of the ordinary rules of evidence in
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determining foreign law. This freedom, made necessary
by the peculiar nature of the issue of foreign law,
should not constitute an unconstitutional deprivation
of the defendant's rights to confrontation of witnesses.
The issue is egsentially one of law rather than of
fact., Furthermore, the cases have held that the

Sixth Amendment does not serve as a rigid barrier
against the development of reasonable and necessary
exceptions to the hearsay rule. See Kay v. United
States, 255 F.2d 476, 480 (4th Cir. 1958), cert. den,,
358 U.S. 825 (1958); Matthews v. United States, 217
F.2d 40T, 418 (5th Cir., 1954); United States v.
Leathers, 135 F.2d 507 (2d Cir. 1943); and cf.,
Painter v, Texas, 85 S.Ct. 1065 (1965); Douglas v,
Alabama, 85 S, Ct. 1074 (1965).

Rule 28. Expert Witnesses and Interpreters

(a) Expert Witnesses. The court may order the
defendant or the government or both to show cause
why expert witnesses should not be appointed, and
may request the parties to submit nominations. The
court may appoint any expert witnesses agreed upon
by the parties, and may appoint witnesses of its
own selection. An expert witness shall not be
appointed by the court unless he consents to act.

A witness so appointed shall be informed of his
duties by the court in writing, a copy of which
shall be filed with the clerk, or at a conference

in which the parties shall have opportunity to
participate. A witness so appointed shall advise
the parties of his findings, if any, and may
thereafter be called to testify by the court or by
any party. He shall be subject to cross-examination
by each party. The court may determine the
reasonable compensation of such a witness and direct
its payment out of such funds as may be provided by
law. The parties also may call expert witnesses of
their own selection,

{b) Interprecers. The court may appoint an
interpreter of its own selection and may fix the
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reasonable compensation of such interpreter, Such

compensation shall be pald out of funds provided by
law or by the government, as the court may direct.

Advisory Committee's Note

Subdivision (a). The existing rule is made a
separate subdivigion, The amendment permits the
court to inform the witness of his duties in writing
since it often constitutes an unnecessary inconven-
ience and expense to require the witness to appear
in court for such purpose,

Subdivision (b). This new subdivision authorizes
the court fTo appoint and provide for the compensa-
tion of interpreters. General language is used to
give discretion to the court to appoint interpreters
in all appropriate situations. Interpreters may be
needed to interpret the testimony of non-English
speaking witnesses or to assist non-English speaking
defendants in understanding the proceedings or in
communicating with assigned counsel., Interpreters
may also be needed where a witness or a defendant
is deaf,

Rule 29, Motion for Judgment of Acquittal

(a) Motion Before Submission to Jury. Me$iea
fer Judgmens ef Aequidsars HMotions for directed
verdict are abolished and motions for judgment of
acquittal shall be used in their place. The court
on motion of a defendant or of its own motion shall
order the entry of judgment of acquittal of one or
more offenses charged in the indictment o» informa-
tion after the evidence on either side ic sed
if the evidence is insufficient to sur.’ .
conviction of such offense or offenses ?
defendant's motion for judgment of ac .. .
the close of the evidence offered by t.. .. ,erament
is not granted, the defendant may offer - idence
without having reserved the right.
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(b) Reservation of Decision on Motion. If a
motion for judgment of acquittal is made at the close
of all the evidence, the court may 1eserve decision
on the motion, submit the case to the jury and
decide the motion either before the jury returns a
verdict or after it returns a verdict of guilty or
is discharged without having returned a verdict.
if-the motien 8 denied and the ease iz submibted
te the Fumyy she mesien may be renewed within 5
deys afber the jury is diceharged and may inelude
R the salternativo o metion £fer a rRew tmwialy If
& verdiet of guilty is mebturned the eeurt mey on
sdeh metieorn sed aside the verdiet and erder @& new
tpind or enter judgment of mequittalts If me
vendied 5 Beturned the eeust may erder a Rew btpial
er enter Fjudgmont of megquitbals

(c) Motion After Discharge of Jury. If
the jury returns a verdict of guilty or is discharged
without having returned a verdict, a motion for
Judgment of acquittal may be made or renewed within
7 days after the jury 1is discharged or within such
further time as the court may fix during the 7-day-
period. If a verdict of guilty is returned the
court may on such motion set aside the verdict and
enter judgment of acquittal., Tf no verdict is
returned th< court may enter judgment of acquittal,
It shall nc- be necessary to the making of such a
motion that a4 similar motion has been made prior to
the submission of the case to the jury.

Advisory Committee's Note

Subdivision (a). A minor change has been made
in the caption,

Subdivision (b). The last three sentences are
deleted with the matters formerly covered hy them
transferred to the new subdivision (c).

Subdivision (c). The new subdivision makes
several changes in the existing procedure. A motion
for judgment of acquittal may be made after discharge
of the jury whether or not a motion was made before
submission to the jury. It is believed that no
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legitimate interest of the government will be prejudiced
by permitting the court to direct an acquittal orn

a post-verdict motion. The constitutional requirenment
of a jury trial in criminal cases is primarily a

right accorded to the defendant. Cf. Adams v.

United States, ex rel. McCann, 317 U.S. 269 (1942);
Singer v, United States, 380 U.S. 24 (1965 ); Note,

65 Yale L. J. 1032 (1956).

The time in which the motion may be made has
been changed to 7 days in accordance with the
amendment to Rule 45(a) which by excluding Saturday
from the days to be counted when the period of time
is less than 7 days would make 7 days the normal
time for a motion required to be made in 5 days.
Also the court is authorized to extend the time as
1s provided for motions for new trial (Rule 33)
and in arrest of judgment (Rule 34),

References in the existing rule to the motion
for a new trial as an alternate to the motion for
judgment of acquittal and to the power of the court
to order a new trial have been eliminated. Motions
for new trial are adequately covered in Rule 33.
Also the existing wording is subject to the
interpretation that a motion for judgment of acquittal
gives the court power to order a new trial even
though the defendant does not wish a new trial
and has not asked for one.

Rule 30, Instructions

At the close of the evidence or at such
earlier time during the trial as the court
reasonably directs, any party may file written
requests that the court instruct the jury on the
law as set forth in the requests., At the same
time copies of such requests shall be furnished to
adverse parties. The court shall inform counsel
of its proposed action upon the requests prior to
their arguments to the jury, but the court shall
instruct the jury after the arguments are completed,
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No party may assign as error any portion of the
charge or omission therefrom unless he objects
thereto before the jury retires to consider its
verdict, stating distinctly the matter to which
he objects and the grounds of his objection,
Opportunity shall be given to make the objection
out of the hearing of the jurys and, on request
of any party, out of the presence of the jury.

Advisory Zommictee's Note

The amendment. requires the court, on request
of any party, to regquire the jury to withdraw in
order to permit full argument of nbjections to
instructions,

Rule 32. Sentence and Judgment
(a) Sentence,

(1) _Imposition of Sentence., Sentence shall
be imposed without unreasonable delay. Pending
sentence the court may commit the defendant or
continue or alter the bail., Before imposing
sentence the court shall afford the defendant
counsel an opportunity to speak on behalf of the
defendant and shall address the defendant personally
and ask him if he wishes to make a statement in his
own behalf and to present any information in mitigation
of punishment,

(2) Notification of Right te Appeal. After
imposing sentence in a case which has gone to trial,
on_a plea of not guilty the court shall advise the
defendant of his right to appeal snd of the right
of -a person who is unable to pay the cost of an
appeal to apply for leave ro appeal in forma pauperis,
If the defendant so requests, the clerk of the court
shall prepare and file forthwith a notice of appeal
on behalf of the defendant.
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(¢) Presentence Investigation,

(2) Report. The report of the presentence
lnvestigation shall contain any prior criminal
record of the defendant and such information about
his characteristics, his financial condition and
the circumstances affecting his behavior as may be
helpful in imposing sentence or in granting probation
or in the correctional treatment of the defendant,
and such other information as may be required by
the court. The court before imposing sentence ma
disclose to the defendant or his counsel all or
part of the material contained in the report of the
presentence investigation and afford an opportunity
to the defendant or his counsel to comment thereon,
Any material disclosed to the defendant or his
counsel shall also be disclosed to the attorney for
the government,

(f) Revocation of Probation. The court shell
not revoke probation except after a hearing at
which the defendant shall be present and apprised
of the grounds on which such action is proposed,
Ihe defendant may be admitted to bail pending such

*

hearing,

Advisory Committee's Note

Subdivisiorn (a)(1). The amendment writes into
the rule the holding of the Supreme Courct that the
court before imposing sentence must afford an
opportunity to the defendant personally to speak in
his own behalf. See Green v. United States, 365
U.S. 301 (1961); Hill v. United States, 368 U.S.
424 (1962). The amendment also provides an
opportunity for counsel to speak on behalf of the
defendant,

Subdivision (a)(2). This amendment is a
substantial revision and a relocation of the provision
now found in Rule 37(a)(2): "When a court after
trial imposes sentence upop a defendant not represented
by counsel, the defendant shall be advised of his
right to appeal and if he so requests, the clerk shall
prepare and file forthwith a notice of appeal on
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behalf of the defendant.'" The court is required to
advise the defendant of his right to appeal in all
cases which have gone to trial after plea of not

5uilty because situations arise in which a defendant
represented by counsel at the trial is not adequately
tivised by such counsel of his right to appeal. Trial
counsel may not regard his responsibility as extending
beyond the time of imposition of sentence. The
defendant may be removed from the courtroom immediately
upon sentence and held in custody under circumstances
which make it difficult for counsel to advise him.

See, e,g,, Hodges v, United States, 368 U.S. 139 !
(1961). Because indigent defendants are most likely

to be without effective assistance of counsel at this
point in the proceedings, it is also provided that
defendants be notified of the right of a person without
funds to apply for leave to appeal in forma pauperis.
The provision is added here because this rule seems

the most appropriate place to set forth a procedure

to be followed by the court at the time of sentencing.

Subdivision (c)(2)., It is not a denial of due
process of law for a court in sentencing to rely cn
a report of a presentence investigation without dis-
closing such report to the defendant or giving him
an opportunity to rebut it. Williams v. New York,
337 U.S. 241 (1949); Williams v. Oklahoma, 358 U.S.
576 (1959). However, the question wrether as a
matter of policy the defendant should be accorded
some opportunity to see and refute allegations made
in such reports has been the subject of heated
controversy. For arguments favoring disclosure, see
Tappan, Crime, Justice, and Correction, 558 (1960);
Model Penal Code, 54-55 (Tent, Draft No. 2, 1954);
Thomsen, Confidentiality of the Presentence Report:
A Middle Position, 28 Fed. Prob., March 1964. p: 8;
Wyzanski, A Trial Judge's Freedom and Responsibility,
65 Harv. L. Rev, 1281, 1291-2 (1952); Note, Employment
of Social Investigation Reports i: Criminal and
Juvenile Proceedings, 58 Colum. L. Rev. 702 (1958);
cf. Kadish, The Advocate ang the Expert: Counsel in
the Peno=-Correctional Process, 45 Minn. L. Rev. 803,
806, (1961). X¥or arguments opposing disclosure, ser
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Barnett and Gronewold, Confidentiality of the
Presentence Report, 26 Fed. Prob. March 1962, p. 26;
Judicial Conference Committee on Administration of
the Probation System, Judicial Opinion on Proposed
Change in Rule 32(c) of the Federal Rules of Criminal
Procedure - a Survey (1964); Keve, The Probation
Officer Investigates, 6-15 (1960); Parsons, The
Presentence Investigation Report Must be Preserved
as_a Confidential Document, 28 Fed, Prob, March
1964, P. 3; Sharp, The Confidential Nature of
Presentence Reports, 5 Cath. U, L. Rev, 127 (1955);
Wilson, A New Arena is Emerging to Test the Confi~-
dentiality of Presentence Reports, 25 Fed. Prob.
Dec, 1961, p. 6; Federal Judge's Views on Probation
Practices, 24 Fed. Prob, March 19¢2, p. 10.

In a few jurisdictions the defendant is given
a right of access to the presentence report. In
England and California a copy of the report is
given to the defendant in every case. English
Criminal Justice Act of 1948, 11 & 12 Geo. 6, c. 58,
§ 43; Cal. Pen. C. § 1203, 1In Alabama the defendant
has a right to inspect the report. Ala. Code.
Title 42, § 23. In Ohio and Virginia the probation
officer reports in open court and the defendant is
given the right to examine him on his report. Ohio
Rev. Code, § 2947.06; Va. Code, § 53-278.1. The
Minnesota Criminal Code of 1963, § 609.115(4),
provides that any presentence report 'shall be open
for inspection by the prosecuting attorney and the
defendant's attorney prior to sentence and on the
request of either of them a summary hearing in
chambers shall be held on any matter brought in
issue, but confidential sources of informati-i. shall
not be disclosed unless the court otherwise -irects."
Cf. Model Penal Code § 7.07(5) (P.0.D. 1962): "Before
imposing sentence, the Court shall advise the defendant
or his counsel of the factual contents and the
conclusions of any presentence investigation or
psychiatric examination and afford fair opportunity,
1f the defendant so requests, to controvert them.
The sources of confidentigl information need not,
howsver, be disclosed."”
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Practice in the federal courts is mixed, with
a substantial minority of judges permitting disclosure
while most deny it. See the recent survey prepared
for the Judicial Conference of the District of
Columbia by the Junior Bar Section of the Bar
Association of the District of Columbia, reported
in Conference Papers on Discovery in Federal
Criminal Cases, 33 F.R.D, 101, 125-127 (1963). See
also Gronewold, Presentence Investigation Practices
in the Federal Probation System, Fed, Prob. Sept.
1958, pp. 27, 31. For divergent judicial opinions
see Smith v, United States, 223 F.2d 750, 754 (5th
Cir. 1955) (supporuing disclosure); United States
Ve Durham, 181 F. Supp. 503 (D.D.C. 1960) (supporting
secrecy).

Substantial objections to compelling disclosure
in every case have been advanced by federal judges,
including msny who in practice often disclose all
or parts of presentence reports. See Judicial
Conference Committee on the Administration of the
Prcbation System, Judicial Opinion on Proposed
Change in Rule 32(c) of the Federal Rules of Criminal
Procedure = A Survey (1964). Hence, the amendment
goes no further than to make it clear that courts
may disclose all or part of the presentence report
to the defendant or to his counsel., It is hoped
that cocurts will make increasing use of their
discretion to disclose so that defendants generally
may be given full opportunity to rebut or explain
facts in presentence reports which will be material
factors in determining sentences. For a description
of such a practice in one district, see Thomsen,

Confidentiality of the Presentence Report: A Middle
Position, 28 Fed, Prob., March 1964, p. 8.

It is also provided that any material disclosed
to the defendant or his counsel shall be disclosed
to the attorney for the government. Such disclosure
will permit the government to participate in the
resolution of any factual questions raised by the
defendant,
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Subdivision (£f). This new subdivision writes
into the rule the procedure which the cases have
derived from the provision in 18 U.S.C. § 3653 that
a person arrested for violation of probation '"shall
be taken before the court' and that thereupon the
court may revoke the probation. See Escoe v, Zerbst,
295 U,.S. 490 (1935); Brown v, United States, 236
F.2d 253 (9th Cir. 1956), cert, den, 356 U.S., 922
(1958). Compare Model Penal Code § 301.4 (P.0.D.
1962); Hink, The Application of Constitutional
Standards of Protection to Probation, 29 U. Chi. L.
Rev. 483 (1962).

Rule 33, New Trial

The court on _motion of a defendant may grant a
new trial to a defendamt him if required in the
interest of justice., If trial was by the court
without a jury the court on motion of a defendant
for a new trial may vacate the judgment if entered,
take additional testimony and direct the entry of
a new judgment, A motion for a new trial based on
the ground of newly discovered evidence may be made
only before or within two years after final judgment,
but if an appeal is pending the court may grant the
motion only on remand of the case. A motion for a
new trial based on any other grounds shsll be made
within 5 7 days after verdict or finding of guilty
or within such further time as the court may fix
during the 5 7-day period.

¢ Advisory Committee's Note

The amendments to the first two sentences are
designed to make it clear that a judge has no power
to order a new trial on his own motion, that he can
act only in response to a motion timely made by a
defendant. Problems of double jeopardy arise when
the court acts on its own motion. See United States
ve Smith, 331 U.S. 469 (1947). These amendments
will not, of course, change the power which the court
has in certain circumstances prior to verdict or
finding of guilty to declare a mistrial and order
a new trial on its own motion., See e,g., Gori v,
United States, 367 U.S. 364 (1961); Downum v,

A b e — v—u-:.:‘_gj
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United States, 372 U.S. 734 (1963); United States

v, Tateo, 377 U.S. 463 (1964). The amendment to

the last sentence changes the time in which the
motion may be made to 7 days. See the Advisory
Committee's Note to Rule 29,

Rule 34, Arrest of Judgment

The court on motion of a defendant shall
arrest judgment if the indictment or information
does not charge an offense or if the court was
without jurisdiction of the offense charged. The
motion in arrest of judgment shall be made within
5 7 days after determination of guilt verdict ox
finding of guilty, or after plea of guilty or nolo
contendere, or within such further time as the court
may fix during the 5 7-day period.

Advisory Committee's Note

The words '"on motion of a defendant' are added
to make clear here, as in Rule 33, that the court
may act only pursuant to a timely motion by the
defendant,

The amendment to the second sentence is designed
to clarify an ambiguity in the rule as originally
drafted. In Lott v. United States, 367
U.S. 421 (1961) the Supreme Court held that when a
defendant pleaded nolo contendere the time in which
a motion could be made under this rule did not begin
to run until entry of the judgment. The Court held
that such a plea was not a ''determination of guilt."
No reason of policy appears to justify having the
time for making this motion commence with the
verdict or finding of guilt but not with the
acceptance of the plea of nolo contendere or the
plea of guilty. The amendment will change the
result in the Lott case and make the periods
uniform. The ametdment algo changes the time in
which the motion mav be made to 7 days. See the
Advisory Committee's Note to Rule 29,

B e T T s e - - —
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Rule 35. Correction or Redu.:tion of Sentence

The court may correct an illegal sentence at
any time and may correct a sentence imposed in an
illegal manner within the time provided herein for
the reduction of sentence. The court may reduce a
sentence within 668 120 days after the sentence is
imposed, or within 68 120 days after receipt by the
court of a mandate issueéd upon affirmance of the
judgment or dismissal of the appeal, or within 68
120 days after »reeeipt of am entry of any order or
jugggent of the Supreme Court denying er eppliecetiean
f0r & writ of eeviievars review of, or having the
effect of upholding, a judgment of conviction. The
court may also reduce a sentence upon revocation
of probation as provided by law.

The Advisory Committee's Note

The amendment to the first sentence gives the
court power to correct a sentence imposed in an
illegal manner within the same time limits as those
provided for reducing a sentence. In Hill v. United
States, 368 U.S. 424 (1962) the Court held that a
motion to correct an illegal sentence was not an
appropriate way for a defendant to raise the question
whether when he appeared for sentencing the court
had afforded him an opportunity to make a statement
in his own behalf as required by Rule 32(a). The
amendment recognizes the distinction between an
illegal sentence, which may be corrected at any time,
and a sentence imposed in an illegal manner, and
provides a limited time for correcting the latter.

The second sentence has been amended to increase
the time within which the court may act from 60
days to 120 days. The 60-day period is frequently
too short to enable the defendant to obtain and
file the evidence, information and argument to
support a reduction in sentence. Especially where
a defendant has been committed to an institution
at a distance from the sentencing court, the delays
involved in institutional mail inspection procedures
and the time required to contact relatives, friends
and counsel may result in the 60-day period passing
before the court is able to consider the case.
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The other amendments to the second sentence are
designed to clarify ambiguities in the timing pro-
visions. 1In those cases in which the mandate of the
court of appeals is issued prior to action by the
Supreme Court on the defendant's petition for
certiorari, the rule created problems in three
situations: (1) If the writ were denied, the last
phrase of the rule left obscure the point at which
the period began to run because orders of the Supreme
Court denying applications for writs are not sent to
the district courts. See Johnson v. United States,
235 F.2d 459 (5th Cir. 1956). (2) If the wriZ were
granted but later dismissed as improvidently granted,
the rule did not provide any time period for reduction
of sentence. (3) If the writ were granted and later
the Court affirmed a judgment of the court of appeals
which harl affirmed the conviction, the rule did not
provide any time period for reduction of sentence.
The amendment makes it clear that in each of these
three situations the 120-day period commences to
run with the entry of the order or judgment of the
Supreme Court.

The third sentence has been added to make it
clear that the time limitation imposed by Rule 35
upon the reduction of a sentence does not apply to
such reduction upon the revocation of probation as
authorized by 18 U.S.C. § 3653.

Rule 37. Taking Appeal; and Petition for
Writ of Certiorari

(a) Taking Appeal to a Court of Appeals

(1) How an Appeal is Taken; Notice of Appeal.
An appeal permitted by law from a district court to
a court of appeals is taken by filing wi4h $he elerk
of the distrie+ eeuwrt a notice of appeal in dupiiease-~ 1
the district court within the time provided by
paragraph (2) of this subdivision. Poti%2ens fe»
atlewenee of appealy eiitations and ascignmenis of
erroer iR 04806 governed by these rules are abelished-
The notice of appeal shall sei fewrsh the 3itle of
the easey the name anrd address of the appellent and
ef the appeilantls atterney; a general statemeant
e¥ the offensey a eoneise sitatemenst ef she Judgmeas
er erdery giving ite date gnd any seniense impegedy
the place ef eonfinement i the defendant is 4m
eustody amnd a statemenit +that she appeilant appeails
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from the judgment or orders The notiee of appeat
shatt be stgned by the appellant or appetiantls
attorney; or by the cterle tf the notiee ts prepared
by the eterk as previded in paragraph (2} ef this
subdtvistens specify the party or parties taking

the appeal; shall designate the judgment, order or
part thereof appealed from; and shall name the

court to which the appeal is taken, A _copy of ¥®the
duptteate notice of appeal and a statement of the
docket entries shall be forwarded immediately by
the clerk of the district court to the clerk of the
court of appeals. Nottfiecatton of the ftting of
the nottce of appeat shati be given by the eterk by
matiitng copites thereof to adverse parties; but his
fatture so to do does not affeet the validity of
the appeatr The clerk shall serve notice of the
filing of a notice of appeal by mailing a copy
thereof to all parties other than the appellant,
When an appeal is taken by a defendant, the clerk
shall also serve a copy of the notice of appeal
upon _him, either by personal service or by mail
addressed to him, The clerk shall note on each
copy to be served the date on which the notice of
appeal was filed, and shall note in the docket the
names of the parties on whom he serves copies, with
the date of mailing or other service. Failure of
the clerk to serve notice shall not affect the
validity of the appeal.

(2) Time for Taking Appeal. An appeal by a
defendant may be taken within to eays after entry
~€ the judgment or order appeated from; but if a
motton for a mew triat or itn arrest of judgment
haa been made within the 18 day pertod an appeat
from a judgment of conviction may be taken within
30 days afrer entry of the order denying the motions
The notice of appeal by a defendant shall be filed
within 10 days after the entry of the judgment or
order appealed from. A notice of appeal filed
after the announcement of a decision, sentence or
order but before entry of the judgment or order
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shall be treated as filed after such entry and on

the day thereof. If a timely motion in arrest of
judgment or for a new trial on any ground other than
newly discovered evidence has been made, an appeal
from a judgggnt of conviction may be taken within

10 days after the entry of the order denying the
motion. A motion for a new trial based on the

ground of newly discovered evidence will similarly
extend the time for appeal from a judgment of
conviction i1f the motion is made before or within

10 days after entry of judgment, When a2 court

after triat imposes sentence upon a defendant neot
represented by counsel; the defendant shatt be
advised of his right te appeat and tf he so requesess
the eterk shati prepare and fite forthwith a nottee
of appealt on behatf of the defendantr When Aan
appeal by the government when is authorized by
statute, may be taken the notice of appeal shall be
filed within 30 days after entry of the judgment

or order appealed from. A _judgment or order is

entered within the meaning of this paragraph when
it is entered in the criminal docket.

-

Upon _a showing of excusable neglect, the
district court may, before or after the time has
expired, with or without motion and notice, extend
the time for filing the notice of appeal otherwise
allowed to any party for a period not to _exceed 30
days from the expiration of the original time
prescribed by this paragraph.

Advisory Committee's Note

Subdivision (a)(l). The first and third
sentences of the present subdivision are rewritten,
and the fourth sentence is eliminated, in order to
assimilate the method of taking an appeal in
criminal cases with the somewhat simpler method
provided for civil cases. The second sentence of
present (a)(l) is eliminated as being no longer
necessary. The duty imposed on the clerk by the
present sixth sentence is expanded in the interest
of providing a defendant with actual notice that
his appeal has been taken and in the interest of
orderly procedure generally.
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Subdivision (a)(2). The amended subdivision is
based upon the present subdivision with the following
additions, omissions and changes:

(1) The first sentence is the first clause of
the present first sentence, reworded to indicate
the mandatoyy character of the provision that the
notice be filed within 10 days.

(2) The second sentence incorporates the
holding in Lemke v, United States, 346 U.S. 325 (1953).

(3) The third and fourth sentences are based
upon the final clause of the first sentence of the
present subdivision (a)(2). That clause provides
that a motion for a new trial or in arrest of
judgment made within the 10 day period allowed fov
the filing cf a notice of appeal terminates the
running of the time for appeal and permits an
appeal to be taken within 10 days after entxy of the
order denying the motion. The question has arisen
as to whether a motion filed within the 10 day period
but beyond the time allowed for its filing by the
applicable rules (Rules 33 and 34) terminates the
running of the time for appeal. Cf, Lott v. United
States, 280 F.2d 24 (5th Cir, 1960), holding that
an invalid motion does not extend the time, with
Smith v. United States, 273 F.2d 462 (10th Cir.
1959), holding that it does. On reviewing the Lott
case the Supreme Court called attention to the
conflict and expressed the hope that the rule would
be clarified. Lott v. United States, 367 U.S. 421,
425 (1961). The proposed amendment makes it clear
that only a timely motion will have the effect of
terminating the time for filing the notice of appesl
and that a motion based on newly discovered evidende
will have the effect only if it is filed before or
within 10 days after entry of judgment. The latter
qualification is necessary because a motion for a
new trial based on newly discovered evidence is
timely under Rule 33 if filed within 2 years of the
entry of judgment,

{4) The sixth sentence is added to fix the
precise time at which a judgment is entered. There
has been some doubt on the point., 1In Richards v.
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United States, 192 F.2d 602 (D.C. Cir., 1951) it

was held that the time for appeal ran, not from the
date of the sentence, nor from the date the judgment
was signed, but from the date it was filed and

entered in the docket, But dicta in Hyche v, United
States, 278 F.2d 915 (5th Cir., 1960) and United States
v. Isabella, 251 F.2d 223 (2d Cir. 1958) state that
the time for appeal starts to run from the time of

the sentence in open court,

(5) The sentence comprising the £inal paragraph
effects a major change in the present rule, under
which courts have been held puwerless to extend the
time fixed by rule for taking an appeal. United
States v, Robimson, 361 U.S. 220 (1960). The
desirability of a provision permitting an extension
in appropriate cases is evidenced by Berman v. United
States, 378 U.S. 530 (1964), Fallen v. United States,
306 F.2d 697 (5th Cir. 1962), rev'd 378 U.S. 139

(1964), and United States v, Isabella, 251 F.2d 223
(2d Cir. 1958).

Contrary to the usual rule (see Rule 45(b);
see also Rule 6(b) of the Federal Rules of Civil
Procedure) the district court is authorized to
extend the time after its expiration without motion
and notice. The usual requirement of motion and
notice has the effect of reducing the time within
which an extension of the time for appeal may be
sought, since, unlike other motions-for exteusions,
the relief itself can be granted only within a
fixed time after expiration of the original time,
While an adverse party cught crdinarily be afforded
an opportunity to contest a request for an extension,
the special circumstances which not infrequently
obtain in criminal cases suggest that the district
court should be empowered to grant extensions in
appropriate cases without motion and notice.

(6) The second sentence of present subdivision

(a) (2) has been tﬂhnsferred, in amended form, to
Rule 32,

ok impaptt -
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Rule 38, Stay of Execution, and Relief Pending
Review

(a) Stay of Execution.

(2) Imprisonment. A sentence of imprisonment
shall be stayed if an appeal is taken and the defendant
eteets net to cemmenee serviee of the sertenee o¥
is admitted to bail, If the defendant is not admitted
to bail, the court may recommend to the Attorney
General that the defendant be retained at, or trans-
ferred to a place of confinement near the place of
trial or the place where his appeal is to be heard,
for a period reasonably necessary to permit the
defendant to assist in the preparation of his appeal
to the court of appeals,

Advisory Committee's Note

A defendant sentenced to a term of imprisonment is
committed to the custody of the Attorney General who
is empowered by statute to designate the place of his
confinement, 18 U.S.C, § 4082, The sentencing
court has no authority to designate the place of im-
prisonment. See, e.g., Hogue v. United States,

287 F.2d 99 (5iu Cir, 1961), cert. den,, 368 U.S. 932
(1961). e

When the place of imprisonment has been
designated, and notwithstanding the pendency of an
appeal, the defendant is usually transferrea from
the place of his temporary detention withiu the
district of his conviction uniess he has elzcted
"'not to commence service of the sentence.”" This
transfer can be avoided only if the defendant
makes the election, a course sometimes advised by
counsel who may deem it necessary to consult with
the defendant from time to time before the appeal
is finally perfected. However, the election deprives
the defendant of a right to claim ~<redit for the
time spend in jail pendiung the disposition of the
appeal because 18 U,.S.C £ 3568 provides that the

B L e o DA
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sentence of imprisonment commences to run only from
"the date on which such person is received at the
penitentiary, reformatory, or jail for service of
sald sentence." See, e.g., Shelton v, United States,
234 F.2d 132 (5th Cir. 1956).

The amendment eliminates the procedure for
election not to commence service of sentence., 1In
lieu thereof it is provided that the court may
recommend to the Attorney General that the defendant
be retained at or transferred to a place of confine-
ment near the place of trial or the place where the
appeal is to be heard for the period reasonably
necessary to permit the defendant to assist in the
preparation of his appeal to the court of appeals.,
Under this procedure the defendant would no longer
be required to serve dead time in a local jail in
order to assist in preparation of his appeal.

Rule 40, Commitment to Another District: Removal
(b) Arrest in Distant District.

(2) Statement by Commissioner or Judge. The
commissioner or judge shall inform the defendant of
the charge against him, of his right to retain
counsel, of his right to request the assignment of
counsel if he is unable to obtain counsel, and of
his right to have a hearing or to waive a hearing
by signing a waiver before the commissioner or
judge. The commissioner or judge shall also inform
the defendant that he is not required to- make a
statement and that any statement made by him may
be used against him, shall allow him reasonable
opportunity to consult counsel and shall admit him
to bail as provided in these rules.

Advisory Committee's Note

The amendment conforms to the change made in
the corresponding proccdure in Rule 5(b).
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Rule 44, Right to and Assignment of Counsel

£f the defendant appears in eourt withoune
counsel; the eourt shatt advise him of his right
to counsel and assign counsel to represert him ae
every stage of the preoeeceding untess he cteets wo
proeceed without ecounse: or 3 able teo obtatn eeunsets

(a) Right to Assigmed Counsel, Every defendant

who 1is unable to obtain counsel shall be entit:.ed

to have counsel assigned to represent him at every
stage of the proceedings from his initial appearance
before the commissioner or the court through appeal,
unless he waives such appointment,

(b) Assignment Procedure, The procedures for

implementing the right set out in subdivision (a)
shall be those provided by law and bv local rules
of court established pursuant thereto,

Advisory Committee's Note

A new rule is provided as a substitute for the
old to provide for the assignment of counsel to
defendants unable to obtain counsel during all stages
of the proceeding. The Supreme Court has recently
made clear the importance of providing counsel both
at the earliest possible time after arrest and on
appeal. See Crooker v, California, 357 U.S. 433
(1958); Cicenia v. LaGay, 357 U.S. 504 (1958);
White v, Maryland, 373 U.S. 59 (1963); Gideon v.
Wainwright, 372 U.S. 335 (1963); Douglas v. California,
372 U.S. 353 (1963). See also Association of the
Bar of the City of New York, Special Committee to
Study the Defender System, Equal Justice for the
Accused (1959); Report of the Attorney General's
Committee on Poverty and the Administration of
Justice (1963); Beaney, Right to Counsel Before
Arraignment, 45 Minn. L. Rev, 771 (1961); Boskey,
The Right to Counsel in Appellate Proceedings, 45
Minn, L. Rev, 783 (1961); Douglas, The Right to
Counsel--A Foreword, 45 Minn. L. Rev. 693 (1961);
Kamisar, The Right to Counsel and the Fourteenth
Amendment; A Dialogue on "The Most Pervasive
Right'" of an Accused, 30 U, Chi, L., Rev, 1 (1962);
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Kamisar, Betts v, Brady Twentv Years Later: The
Right to Counsel and Due Process Valuesg, 61 Mich.
L. Rev, 219 (1962); Symposium, The Right to
Coungel, 22 Legal Aid Briefcase 4-48 (1963).
Provision has been made by law for a Legal Aid
Agency in the District of Columbia which is
charged with the duty of providing counsel and
courts are admonished to assign such counsel 'as
early in the procecding as practicable,” D.C.
Code § 2-2202., Congress has now made provision
for assignment of counsel and their compensation
in all of the districts. Criminal Justice Act of
1964,

Like the original rule the amended rule
provides a right to counsel which is broader in
two respects than that for which compensation is
provided in the Criminal Justice Act of 1964: (1)
the right extends to petty offenses to be tried in
the district courts, and (2) the right extends to
defendants unable to obtain counsel for reasons
other than financial. These rules do not cover
procedures other than those in the courts of the
United States and before United States commissioners.,
See Rule 1. Hence, the problems relating to the
providing of counsel prior to the initial appearance
before a court or commissioner are not dealt with
in this rule. gf, Escobedo v, United States, 378
U.S. 478 (1964); Enker and Elsen, Counsel for the
Suspect: Massiah v, United States and Escobedo v,
Illinois, 49 Minn. L. Rev. 47 (1964),

Subdivision (a). This subdivision expresses
the richt of the cefendant unable to obtain counsel
to have such counsel assigned at any stage of the
proceedings from his initial appearance before the
commissioner or court through the appeal, unless he
waives such right. The phrase '"from his initial
appearance before the commissioner or court' is
intended to require the asgignment of counsel as
promptly as possible after it appears that the
defendant: is unable to obtain counsel, The right
to assignment of counsel is not limited to those
financially unable to obtain counsel. If a
defendant is able to compensate counsel but still
cannot obtain counsel, he is entitled to the assigm
ment of counsel even though not to free counsel,
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Subdivision (b). This new subdivision reflects
the adoption of the Criminal Justice Act of 1964,
See Report of the Judiclal Conference of the United
States on_the Criminal Justice Act of 1964, 36 F.R.D,
277 (1964).

Rule 45, Time

(a) Computation. In computing any period of
time the day of the act or event after from which
the designated period of time begins to run %s
shall not te be included. The last day of the
period so computed s te shall be included, unless
it is a Saturday, a Sunday, or a legal holiday, in
which event the period runs until the end of the
next day which is neteher not a Saturday, a Sunday,
nor or a legal holiday. When a period of time
prescribed or allowed is less than 7 days, inter-
mediate Saturdays, Sundays and legal holidays shall
be excluded in the computation., A haté mottday
shatt be considercd am cther days and nov as 2
hotidayr As used in these rules, ''legal holiday"
includes New Year's Day, Washington's Birthday,
Memorial Diay, Independence Day, Labor Day, Veterans
Day, Thanksgiving Day, Christmas Day, and any other
day appointed as a holiday by the President or the
Congress of the United States, or by the state in
which the district court is held.

(b) Enlargement. When an act is required or
allowed to be done at or within a specified time,
the court for cause shown may at any time in its
discreticn (1) with or without motion or notice,
order tue period enlarged if appiteation request
therefor is made before the expiration of the
period origina.ly prescribed or as extended by a
previous order or (2) upon motion made after the
expiration of the specified pericd permit the act
to be done afeer the expiratien of the gpeerfted
vertod if the failure to act was the result of
excusable neglect; but the court may not entarge
the pertod extend the time for taking any action

under Rules 7. 33, 34, and 357 exeept as otherwtse
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previded :n those rutes; or the peried for tvakéing
an appeat 35, 37(a)(2) and 39(c), except to the
extent and under the conditions stated in them,

Advisory Committee's Note

Subdivision (a). This amendment is designed
to conform the subdivision with the amendments
made effective on July 1, 1963, to the comparable
provision in Civil Rule 6(a). The only major
change is to treat Saturdays as legal holidays for
the purpose of computing time,

Subdivision (b). The amendment conforms the
subdivision to the amendments made effective in 1948
to the comparable provision in Civil Rule 6(b).

One of these conforming changes, substituting the
words "extend the time' for the words 'enlarge the
period" will clarify the ambiguity which gave rise
to the decision in United States v. Robinson, 361
U.S. 220 (1960). The amendment also, in connection
with the amendments to Rules 29 and 37, makes it
clear that the only circumstances under which
extensions can be granted under Rules 29, 33, 34,
35, 37(a)(2) and 39{c) are those stated in them.

Rule 46, Release on Bail

(c) Amewnt Terms, If the defendant is adm!tted
to bail, the amoumt terms thereof shall be such as
in the judgment of the commissioner or court or
judge or justice will insure the presence of the
defendant, having regard to the nature and circum-
stances of the offense charged, the weight of the
evidence against him, the financial ability of the
defendant to give bail, and the character of the
defendant., and the policy against unnecessary
detention of defendants pending trial. -
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(d) Form, Conditions and Place of Deposit. 4
peregon required or permltted to give bail shall
execute a bond for his appearance. 6ne or mere
surettes may be requived; ecash or bonde o¥ motes
ot the Hnited Stares may be acecepted amd &n preper
cases no securtty need be requivedr The commissioner
Or court or judge or justice, having regard to the
considerations set forth in subdivision (c), may
require one or more sureties, may authorize the
acceptance of cash or bonds or notes of the United
States in an amount equal to or less than the face
amount of the bond, or may authorize the release of
the defendant without security upon his written
agreement to appear at a specified time and place
and upon such conditions as may be prescribed to
insure his appearance, Bail given originally on
appeal shall be deposited in the registry of the
district court from which the appeal is taken.

(h) Supervision of Detention Pending Trial,
The court shall exercise supervision over the
detention of defendants and witnesses within the
district pending trial for the purpose of eliminating
all unnecessary detention. The attorney for the
government shall make a biweekly report to the
court listing each defendant and witness who has
been held in custody pending indictment, arraignment
Qr trial for a period in excess of ten days., As
to _each witness so listed the attorney for the
government shall make a statement of the reasons
why such witness should not be released with or
without the taking of his deposition pursuant to
Rule 15{a), As to each defendant so listed the
attorney for the government shall make a statement
of the reasons why the defendant is still held in

custody,

Advisory Commitree's Note

Subdivision {c). The more inclusive word
“"terms" is substituted for "amounr" in view of the
amendment to subdiviszsion {d) authorizing releases
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without security on such conditions as are necessary
to insure the appearance of the defendant. The
phrase added at the end of this subdivision is
designed to encourage commissioners and judges to
set the terms of baill so as to eliminate unnecessary
detention, See Stack v, Boyle, 342 U.S. 1 (1951);
Bandy v. United States, 81 S, Ct. 197 (1960); Bandy
v. United States, 82 S. Ct. 11 (1961); Carbo v.
United States, 82 S, Ct. 662 (1962); review den.

369 U.S. 868 (1962).

Subdivision (d). The amendments are designed
to make possible (and to encourage) the release on
bail of a greater percentage of indigent defendants
than now are released, To the extent that other
considerations make it reasonably likely that the
defendant will appear it is both good practice and
good economics to release him on bail even though he
cannot arrange for cash or bonds in even small
amounts. In fact it has been suggested that it may
be a denial of constitutional rights to hold indigent
prisoners in custody for no other reason than their
inability to raise the money for a bond. Bandy v,
United States, 81 S, Ct. 197 (1960).

The first change authorizes the acceptance as
security of a deposit of cash or government securities
in an amount less than the face amount of the bond.
Since a defendant typically purchases a bail bond for
a cash payment of a certain percentage of the face
of the bond, a direct deposit with the court of that
amount (returnable to the defendant upon his ‘
appearance) will often be equally adequate as a
deterrent to flight, Cf. I1l. Code Crim. Proc.

§ 110-7 (1963).

The second change authorizes the release of
the defendant without financial security on his
written agreement fo appear when other deterrents
appear reasonably adequate, See the discussion of
such deterrents in ‘Bandy v. United States, 81 5. Ct.
197 (1960). It also permits the imposition of
nonfinancial conditions, as the price of dispensing
with security for the bond., Such condirions are
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commonly used in England. Devlin, The Criminal
Prosecution in England, 89 (1958). See the
suggestion in Note, Ball: An Ancient Practice
Reexamined, 70 Yale L. J. 966, 975 (1961) that
such conditions '* * * might include release in
custody of a third party, such as the accused's
employer, minister, attorney, or a private
organization; release subject to a duty to report
periodically to the court or other public official;
or even release subject to a duty to return to jail
each night.," Willful failure to appear after
forfeiture of ball is a separate criminal offense
and hence an added deterrent to flight., 18 U.S.C.
§ 3146.

For full discussion and general approval of the
changes made here see Report of the Attorney General's
Committee on Poverty and the Administration of
Criminal Justice 58-89 (1963).

Subdivision (h). The purpose of this new
subdivision is to place upon the court in each
district the responsibility for supervising the
detention of defendants and witnesses and for
eliminating all unnecessary detention. The device
of the report by the attorney for the government is
used because in many districts defendants will be
held in custody in places where the court sits only
at infrequent intervals and hence they cannot be
brought personally before the court without
substantial delay. The magnitude of the problem
is suggested by the facts that during the fiscal
year ending June 30, 1960, there were 23,811
instances in whish persons were held in custody
pending trial and that the average length of deten-
tion prior to disposition (l.e,, dismissal, acquittal,
probation, sentence to imprisonment, or any other
method of removing the case from the court docket)
was 25,3 days. Federal Prisons 1960, table 22, p. 60.
Since 27,645 of the 38,855 defendants whose cases -
were terminated during the fiscal year ending
June 30, 1960, pleaded guilty (United States Attorneys
Statistical Repoxt, October 1960, p. 1 and table 2),
it would appear that the greater part of the detention

reported occurs prior to the initial appearance of
the defendant before the court,
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Rule 49, Service and Filing of Papers

(a) Service; When Required. Written motions
other than those which are heard ex parte, written
notices, designations of record on appeal and
similar papers shall be served upon the adverse
parttes each of the parties.

(c) Notice of Orders. Immediately upon the
entry of an order made on a written motion subsequent
to arraignment the clerk shall mail to each party
atfeeted thereby a notice thereof and shall make a
note in the docket of the mailing. Lack of notice of
the entry by the clerk does not affect the time to
appeal or relieve or authorize the court to relieve
a _party for failure to appeal within the time allowed,
except as permitted by Rule 37 (a)(2).

Advisory Committee's Note

Subdivision (a). The words 'adverse parties"
in the present rule introduce a question of interpreta-
tion. When, for example, 18 a co-defendant an adverse
party? The amendment requires service on each of the
parties thus avoiding the problem of interpretation
and promoting full exchange of information among the
parties. No restriction 1s intended, however, upon
agreements among co=-defendants or between the defendants
and the government restricting exchange of papers
in the interest of eliminating unnecessary expense,
Cf. the amendment made effective July 1, 1963, to
Civil Rule 5(a).

Subdivision (c), The words "affected thereby"
are deleted in order to require notice to all parties.
Cf, the similar change made effective July 1, 1963,
to Civil Rule 77(4d).

The sentence added at the end of the subdivision
1s designed to eliminate the possibility of extension
of the time to appeal beyond the provision for a 30
day extension on a showing of "excusable neglect"
provided in Rule 37(a)(2). Cf, the similar change
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made in Civil Rule 77(d) effective in 1948. The
question has arisen in a number of cases whether
failure or delay in giving notice on the part of the
clerk results in an extension of the time for appeal.
The '"general rule'" has been said to be that in the
event of such failure or delay ''the time for taking
an appeal runs from the date of later actual notice
or receipt of the clerk's notice rather than from
the date of entry of the order.'" Lohman v. United
States, 237 F.2d 645, 646 (6th Cir. 1956). See also
Rosenbloom v. United States, 355 U.S. 80 (1957)
(permitting an extension). In two cases it has been
held that no extension results from the failure to
glve notice of entry of judgments (as opposed to
orders) since such notice is not required by :
Rule 49(d). Wilkinson v, United States, 278 F.2d
604 (10th Cir. 1960), cert. den, 363 U.S. 829;

Hyche v, United States, 278 F.2d 915 (5th Cir. 1960),
cert. den, 364 U.S. 881. The excusable neglect
extension provision in Rule 37(a)(2) will cover most
cases where failure of rhe clerk to give notice of
judgments or orders has misled the defendant., No
need appears for an indefinite extension without time
limit beyond the 3C day period.

Rule 54, Application and Exception
(a) Courts and Commissioners.

(1) Courts. These rules apply to all
criminal proceedings in the United States District
Courts; whieh tmeinde the Pistriet €surt for the
Perrittory of Atsska; in the District Court of Guam
and the District Court of the Virgin Islands; in
the United States Courts of Appeals; and in the
Supreme Court of the United States; except that all
offenses shall continue to be prosecuted in the
District Court of Guam and in the District Court of
the Virgin Islands by information as heretofore
except such as may be required by local law to be
prosecuted by indictment by grand jury. %The rutes
governtng preceedings after verdiet op ftnding of




- 60 =

guttt or plea of gutlety appty Except as otherwise
provided in the Canal Zone Code., these rules_gg-;w
to all criminal proceeding§ in the United States

District Court for the District of the Canal Zone.

(b) Proceedings.

(5) Other Proceedings. These rules are not
applicable to extradition and rendition of fugitives;
fortfelture of property for violation of a statute
of the United States; or the collection of fines
and penalties. Except as provided in Rule 20(d)
Fthey do not apply to proceedings under Title 18,
U.S.C., Chapter 403 = Juvenile Delinquency = so far
as they are inconsistent with that chapter. They
do not apply to summary trials for offenses against
the navigation laws under Revised Statutes §§ 4300~
4305, 33 vU,S.C. §§ 391-396, or to proceedings
involving disputes between seamen under Revised
Statutes 8§ 4079-4081, as amended, 22 U.S.C,

§§ 256-258, or to proceedings for fishexry offenses
under the Act of June 28, 1937, c. 392, 50 Stat.
325-327, 16 U.S.C. 8§ 772-7721i, or to proceedings
against a witness in a foreign country under Title 28,
U.S.C., § 1784.

Advisory Committee's Note

Subdivision (a)., The first change reflects
the granting of statehood to Alaska. The second

change conforms to Section 3501 of the Canal Zone
Code,

Subdivison (b)., The change is made necessary
by the new provision in Rule 20(d).

Rule 55. Records

The clerk of the district court and each United
States commissioner shall keep such records in
criminal proceedings as the Director of the Adminis-
trative Office of the United States Courts, with the
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approval of the Judicial Conference of the United
States, may prescribe. Among the records required
to be kept by the clerk shall be a book known as
the "criminal docket'' in which, among other things,
shall be entered each order or judgment of the
court, The entry of an order or judgment shall

show the date the entry is made,

Advisory Committee's Note

Rule 37(a)(2) provides that for the purpose
of commencing the running of the time for appeal a
judgment or order is entered 'when it is entered
in the criminal docket," The sentence added here
requires that such a docket be kept and that it
show the dates on which judgments or orders are
entered therein., Cf, Civil Rule 79(a).

Rule 56. Courts and Clerks

The court of appeals and the district court
shall be deemed always open for the purpose of filing
any proper paper, of issuing and returning process
and of making motions and orders. The clerk's office
with the clerk or a deputy in attendance shall be
open during hasiness hours on all days except
Saturdays, Cundays, and legal holidaysr, but a court
may provide by local rule or order that its clerk's
office shall be open for specified hours on Saturdays
or particular legal holidays other than New Year 's
Day, Washington's Birthday, Memorial Day, Independence

- Day, Labor Day, Veterans Day, Thanksgiving Day, and
Christmas Day.

sdvisory Committee's Note

The change is in conformity with the changes
made in Rule 45. See the similar changes in Civil
Rule 77(c) made effective July 1, 1963,



FORM 26. RULES OF CRIMINAL PROCEDURE

Form 26,
NOTICE OF APPEAL

In the United States District Court for the
.BOOBGBIDGOGO.CDistriCt of.’.......l.’..‘.’

seeesssesos.Divigion
UNITED STATES OF AMERICA)
Vo ) NOG ® 0900 0 000086660 e 5898 00
JOHN DOE )
Notice is hereby given that John Doe, defendant

above named, hereby appeals to the United States Court

of Appeals for the Circuit (from the
final judgment) (from the order (describing it))

entered in this proceeding on the day

of s 19 .

Dated .

(8)

(address)

Attorney for John Doel

1. or "Appellant" or '"Clerk' as the case may be,

Advisory Committee's Note

The form is revised to correspond with the
amendments to Rule 37,
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Ordered:

That Ruie 19 and subdivision (c¢) ¢f Rule 4C
of the Rules of Ciiminal Procedure for the United States
District Courts, promulgated by this Court on December 26,

1944, effective March 21, 1946, are hereby rescinded, ef-

fective

ADVISORY COMMITTEE'S NOTE
Rule 19 is proposed to be rescinded in view
of the amendments being proposed to Rule 18.
Subdivision (c) of Rule 45 is proposed to be
rescinded as unnecessary in view of the 1963 amendment

to 28 U.S.C. § 138 eliminating terms of court.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

SUPPLEMENTAL REPORT

TO THE JUDICIAL CONFERENCE OF THE UNITED STATES:

On July 12, 1965 when the original report of
your Committee on Rules of Practice and Procedure was pre-
pared the House of Delegates of the American Bar Association
had not met and had, therefore, not had an opportunity to act
upon the report and recommendations of the Association's Spec-
jal Committee on Federal Rules of Procedure. The report of
the Special Committee was presented to the House of Delegates
at its session in Miami Beach, Florida, on August 12, 1965,
and was approved. A copy of a letter from the secretary
of the Association to the chairman of your committee dated
August 18, 1965, setting forth the action taken by the House
of Delegates upon the report of the Special Committee is an-
nexed to this supplemental report as Exhibit 1. A copy
of the report and recommendations of the Special Committee
upon which the House of Delegates acted is annexed to this
supplemental report as Exhibit 2.

Ac will be seen upon examining Exhibits 1 and 2

the recommendations of the Special Committee and the action



of the House of Delegates thereon were very favorable to

the amendments to the Federal Rules of Civil and Criminal
Procedure which are being currently recommended by your com-
mittee for your approval and transmission to the Supreme Court.
A few suggestions for changes in specific rules and a number

of editorial suggestions were made all of which your committee
has considered. A number of these suggestions have been ac-
cepted by your committee and appropriate'modifications have
been made in the rules proposals. Others of them will be

the subject of further careful study by the appropriate ad-
visory committees. A somewhat more detailed discussion of

the suggestions and recommendations of the American Bar Associ-

ation Special Committee follows.

The Special Committee fully approved the uni-
fication of civil and admiralty procedure as proposed. It
also favored all of the rules amendments which are being pro-
posed to carry the unification into effect with the exception
of Civil Rules 9(h) and 14 (c). Your committee believes
that the objections raised with respect to these two rules
are meritorious and we have accordingly modified the rules
as they now appear in Exhibit C annexed to our report of
July 12, 1965 in a manner which we believe will meet the

objections. In addition the Special Committee suggested



ar amendment to Civil Rule 59(a) and certain modificatic-s
of proposed Supplemental Admiralty Rules A, E(2)(a) and :(u,.
These proposals are being referred to the advisory committees

for further study and later report.

gg}f9;9~ﬁu}g§_Qﬁnfpﬂepgl“AgpgllgngProcedure

Since the Supreme Court has not yet been given
full statutory authority to promulgate rules of federal ap-
pellate procedure the proposed Uniform Rules of Appellate
Procedure are not now being presented to the Judicial Confer-
ence for approval. Accordingly the recommendations of the
American Bar Association Special Committee with respect to
those rules will be referred to the advisory committee for
careful consideration in connection with its further work
upon the uniform rules which have been published to the
bench and bar and which it is in process of perfecting.

The Federal Rules of Civil and Criminal Pro-
cedure, however, now include rules governing the appellate
procedure between the time of filing the rotice of appeal
in the district court and the docketing of the appeal ana
the filing of the record in the court of appeals. These
include Civil Rules 73, 74 and 75 and Criminal Rules 37 and
38. Since some amendments to these rules are necessary in
any event, your committee decided also to propose amendments

to those rules which would incorporate those recommendations



of the Advisory Committee on Apbellate Rules which are germaine
to them.

Eight of the suggestions made by the Special Com-
mittee of the American Bar Association with respect to appellate
procedure involve matters which have thus been incorporated in
the civil and criminal rules proposals. Three of these, in-
cluding all the suggestions which would involve changes in the
criminal rules, have been accepted by your committee. One of
them, involving a provision terminating the running of the time
for appeal if the district court erroneously accepts as timely
an untimely motion for a new trial, has been the subject of ex-
tended consideration by the Advisory Committees on Civil and
Appellate Rules and by your committee, which decided to defer
action on the proposal pending further study of it.

Of the remaining four appellate suggestions one,
involving provision for consolidated appeals, has been approved
in principle by the Advisory Committee on Appellate Rules and
will appear in the uniform appellate rules but was believed
to be inappropriate for insertion in the Federal Rules of
Civil Procedure. Another suggestion, that the copy of the
docket entries made part of the record on appeal by proposed
Civil Rule 75(a) should not be required to be certified, will
be given further consideration by the Advisory Committee on
Appellate Rules. The two remaining suggestions would dispense

with a supersedeas bond on appeal in proper cases and would
require that the notice of appeal contain the names of the
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parties to the appeal. It appears to your committee that these
two suggestions are of such substance as to require study and
consideration by the Advisory Committee on Appellate Rules,
which they have not yet had. We are, accordingly, not recom-
mending them at this time.

Proposed Amendments | to Rules of Civil P Procedure

other than those deallng with Unlflcatlon of the
C1v11>and Admiralty F}ocedure

we are gratified to be able to report that the
Special Committee of the American Bar Association recommended
approval of all of the proposals for amendments of the Federal
Rules of Civil Procedure not involved in the unification pro-
posal or the appellate area. The reservation of the committee
with respect to the revocation of the special copyright rules
is shared by your committee which is now recommending that
Copyright Rule 2 relating to the form of the complaint in a
copyright case be the only rule to be rescinded and that
the remaining Copyright Rules be given further study by the
Advisory Committee on Civil Rules.

The Special Committee recommends that the

Judicial Conference review the question of interlocutory
appeals generally, and in particular encourage the more
liberal use of 28 U.S.C. § 1292(b) in connection with rulings
under amended Rules 19, qoinder, and 23, Class Actions.

This recommendation our committee passes on to the Conference

for its consideration.



Proposed Amendments to the Rules of Criminal
B Procedure

The Special Committee approved all of the pro-
posed amendments to the Federal Rules of Criminal Procedure
with the exception of proposed Rule 12.1, Notice of Insanity,
the amendments to proposed Rule 15, Depositions, the rewrit-
ten Rule 16, Discovery and Inspection, and the amendment to
Rule 24 which would permit replacement of jurors who were
found during the trial to be disqualified. In addition the
Special Committee recommended certain amendments to Rules 6
and 49.

Your committee has met the objections of
the Special Committee in part by deciding not to recommend
new Rule 12.1 and the amendments to Rule 15 at this time.
Instead we have referred them back to the Advisory Committee
on Crihinal Rules for further study. We alsoc made certain
amendments to Rule 16 which we hope will meet the objections
of the Special Committee at least in part.

The Special Committee also objected to the amend-
ment of Rule 24 which would authorize the replacement by an
alternate juror of a juror who is found to be disqualified
during the course of the trial. Objections to this proposal
have been raised previously and very fully considered both by
the Advisory Committee on Criminal Rules znd your committee,

poth of which believe them to be largely theoretical and great-

1y outweighed by the advantage of avoiding a mistrial when an
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impa nelled juror is found to be legally disqualified. Your
committee, therefore, adheres to its recommendation that Rulc
24 be amended in this manner.

The Special Committee also recommends amendments
to Rules 6 and 49. I1ts suggestions, however, involve important
proposals which have not heretofore been presented to the bench
and bar for their consideration and which, therefore, should and
will receive further consideration by the Advisory Committee on

Criminal Rules.

Summary

Your committee desires to express its gratitude for
the careful consideration which the Special Committee and House
of Delegates of the American Bar Association have given to the
proposals and for their helpful suggestions so many of which we
have adopted. The proposals for the amendment of the Federal
Rules of Civil Procedure set out in Exhibit C and for the amendment
of the Federal Rules of Criminal Procedure set out in Exhibit E an-
nexed to our report of July 12, 1965 include the recommendations of
the Special Committee which we have accepted. We accordingly recom-
mend that they be approved by the Judicial Conference and transmit-

ted to the Supreme Court with the recommendation that they be pro-

mulgated.
On behalf of the standing Committee
on Rules of Practice and Procedure
[ﬁzz;giéﬂ;r-//ﬁ éi2214&zp¢;z/
September 16, 1965 Chairman
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Exhibit 1

AMERICAN BAR ASSOCIATION

I N O T TUS B S L S P T S O B E PR

August 18, 1965

The Honorable Albert B, Maris, Chairman

Standing Committee on Rules of Practice and Procedure
Judicial Conference of the United States

Supreme Court Building

Washington 25, D. C.

Dear Judge Maris:

The House of Delegates of the American Bar Association, at its session in Miami
Beach, Florida, on August 12, 1965, adopted the following substantive resolutions
upon recommendation of the Association's Special Committee on Federal Rules of
Procedure:

That the American Bar Association favors the adoption in substance of
the amendments to the Federal Rules of Civil Procedure proposed by

the Judicial Conference's Standing Committee on Rules of Practice and
Procedure for the purpose of effecting unification of civil and admiralty
procedure and urges the Judicial Conference to give careful considera-
tion to specific comments and suggestions submitted to its standing com -
mittee by this Association's Committee on Federal Rules of Procedure.

That the American Bar Asscciation favors in principle the adoption of
Uniform Rules of Appellate Procedure for the Federal courts and
authorizes its Special Committee on Federal Rules of Procedure to
transmit to the Judicial Conference's Standing Committee on Rules of
Practice and Procedure its committee views and any dissenting views
on the Uniform Rules of Federal Appellate procedure as presently pro-
posed or as may be subsequently revised by the advisory committee on
such rules.

That the Special Committee on Federal Rules of Procedure is authorized
to transmait to the Judicial Conference's Standing Committee on Rules of
Practice and Procedure its committee views and-any dissenting views on
the various specific amendments to the Federal Rules of Civil Procedure
as now proposed or as may be subaequently modified by the Advisory
Cornmittee on such rules.



The Honorable Albert B. Maris -2- August 18, 1965

That the Special Committee on Federal Rules of Procedure is authorized
to transmit to the Judicial Conference's Standing Committee on Rules of
Practice and Procedure its committee views and any dissenting views
on the various specific amendments to the Federal Rules of Criminal
Procedure as now proposed or as may be subsequently modified by the
Advisory Committee on such rules.

A copy of the Report of our Committee on Federal Rules of Procedure to the
House of Delegates is enclosed for your convenient reference.

With best wishes, 1 am

Sincerely yours,

s~ 0

)]
Gibson Gayle, Jr.
Secretary
GGjr:ck
Enc.

cc: General Franklin Riter
Bert H. Early, Esq.
General George W. Hickman, Jr.
Judge Maris at: 5050 U, S. Court House, Philadelphia, Pa. 19107




Exhibit 2

August, 1965 - No. 53
AMERICAN BAR ASSOCIATI ON

SPECIAL COMMITTEE N

FEDERAL RULES OF PROCEDUREE

RECOMMENDAT I ONS

1. That the committee Dbe continued,

o2, That the American Bar Associatlion favors the adoption in
substance of the amendments to the Federal Rules of Clvil
Procedure proposed by the Judicial Confersence's Standing
Cormittee on Rules of Practice and Procedure for the purpose

of eftecting unification of e¢ivil and admiraltyprocedure

and urges the Judiclal Conference to give careful consideration
to specific comments and suggestlions gubmitted to 1ts standing
committee by this Associationts Committee on Federal Rules of
Procedure. -

3. That the Amehican Bar Assoclation favors in principle the
adoption of Uniform Rules of Appellate Procedure for the Federal
courts and authorlzes its Special Committee on Federal Rules of
Procedure to transmit to the Judicial Conference's Standing
Committee on Rules of Practice and Procedure lts committee vliews
and any dlssenting views on the Uniform Rules of Federal
Appellate procedure 28 presently proposed or &as may be subse-
guently revised by the advisory cormmittee on such rules.

,, That the Speclal Committee on Federal Rules of Procedure

1s authorized to transmit to the Judicial Conference's Standing

Committee on Rules of Practice and Procedure its committee




views and any dissenting views on the various specific amendments
to the Federal Rules of Civil Procedure as now proposed or as may
be subsequently modified by the Advisory Committee on such rules.,
5. That the Special Committee on Federal Rules ol Procedure 1is
authorized to transmit to the Judiclal Conference's Standing
Committee on Rules of Practice and Procedure its committee views
and any dissenting views on the varioys specific amendments to
the Federal Rules of Criminal Procedure as now proposed or as may

be subsequently mod.fied by the Advisory Committee on such rules,

REPORT

INTRODUCTI ON

The committee has directed its attention to the drafts of Rules
of Civil Procedure, Rules of Criminal Procedure, Rules of
Appellate Practicg and Rules governing the unification of admliralty
and civil practice being considered by the Standing Cormittee
on Rules of Practice and Procedure of the Judicisl Conference of
the United States. More specificdlly, the committee has studied
the followlng proposals of the Standing Rules Committee of the
Judiclal Conference:
(1) Amendment to effect unification of civil and
admiralty procedure, March 1964, and subsequent
revisions;
(2) Preliminary draft of proposed Uniform Rules of Federal

Appellate Procedure, March 196L;

(3) Amendments to the Rules of Civil Procedure for thse U.S.
Digtrict Courts proposed by the Advisory Committee on

Civil Rules, March 1964 and subsequent revislons;
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(L) Second preliminary draft of the proposed amendments %o
Rules of Criminal Procedure for the U. S. District

Courts, March 1964.

The committee has met on numerous occasions as a whole and through
various of its subcommittees. It has exchanged volumlnous internal
correspondence and has corresponded extensively with other groups
within the association and in the legal world generally. In
addition,it has, on an informal basis, in a number of instances,
transmitted specific views and suggestions to the reporters fbr

the various advisory committees to the Standing Committee on Rules
of Practice and Procsdure of the Judicial Conference of the Unlted
States.

The committee wishes particularly to thank the following groups with
which 1t has maintalned close liaison: The General Practice
Section; the Criminal Law Section; the Antitrust Law Section;the
Judicial Administration Section; the Maritime Law Association;.tbe
Peal Property, Probate and Trust Law Section; the Insurance,
Negligence and Compensation'Law Section; the Admiralty and Maritime
Law Standing Committee; the Patent, Trademark and Copyright Sectlon.
We have not considered the issue of modification of the copyright
rules. The subject has been referred to the Section on Patent;

Trademark and Copyright Law by the House of Delegates.

In connaction with our proposals concerning amendment of the Federal
Rules of Criminal Procedure we recognlze that the current extensive
program of the Special Committee on Minimum Standards for Adminls-
tration of Criminal Justice will also necessarily be considering

procedural matters covered in part by our report. We do not
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intend to foreclose the Minimum standards Committee from any
recommendatlions which it may dedm appropriate at the conciusion
of tts study but because of the inmed)ate. probablility that the
Foderal Criminal Rules will be amended before the completion
of the minimum standards project we deem 1t necessary to take

a position as to those proposed amendments at this time.,

Tais comnlttee has been in direct communication with Judge Lombard,
Chairman of the Special Commlttee on Minimum Standards for the
Administration of Criminal Justice, and has reached an understanding
Wwith him in this regard. Coples of our preliminary studies nave
been furnished to Judge Lombard and we intend to transmit to him

a copy of our final report upon its approval by this House,

Recommendation #l--Continuation of Comaittee

The work of the Judiclal Conference of the United States with -
respect to rules of practice is continuing. While substantial
progress has been made, it is obvious that new dqrafts and revisionsg
of dra’ts will be proposed %o the bar and submitted to the United
States Supreme Court for adoption during the coming years. Unlike
the sltuation where a specific piece of legislation 1s belng
proposed to Congress, the work of the Judicial Conference and its
advisory committees presupposes & continuing cooperative endeavor
with the bar. It 1s desirsble, therefore, that this committee be
granted scme flexibility in transmitting its views on an informal
basis while proposals also are being formulated by the advisory
committees and by the Judicial Conference of the United States.

If each proposal or sach draf% wire to be separately passed

upon by the House of Delegats .Be rulss-maklng process of the

United Stetes Suprems Court would be stultified., It is obvious
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that a more flexiole approech is required in the arsa of law makling.

Accordirgly, we are revommsnding the continuation of this comnittese,
we are alLso recommending that the commlittee be authorlzed to make
1ts views known to the Judicial Conference and its » 'visory
committees., When such views are transmitted, it wi!l bs made clear
that it 1s tne committee 1tself and not the entire Laer assoclation
that is speaking. The comalttee will, of course, transmit any
dissenting and concurring opinions and will endeavor, insofar as
possible, to reflect communications made to it by nambhere of the
bar generally as weil as by the various groups co-.parsting with 1t,

Recommendation #2--Unification of Civil and
Admiralty Procedure

In March 1964, the Standing Committee on Rules of Practice and
Procedurs of the Judicial Conference publlished certain proposed
amendments to the Civil Rules for the purpose of effecting unifica-
tion of civil and admirsalty procedure (hereinafter referred to as
the "™arch 1964 Draft")., Under date of May 1, 1965, Irofessor
Brainerd Currie, Reporter to the Advisory Committes on Admiralty
Rules, submltted modificatlions of the March 1964 Draft to his
Committee as well as to this committee and other interested persons.
Such modifications will hereinafter be referred to as tne "May 1965
Draft", We understand that on June 28, 1965, the Standing Committee
reviewed the March 196l Draft as amended in May 1965 and made

certain changes which do not materially affact our reporte.

The unlfication proposal as amended would combine legal, equitable,
and admiralty or maritime claims in the '"one form of action" of

present Civil Rule 2. As a result, the Federal Rules of Civil
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Procedurs would oe gene rally applicable in claims now triable as sults

of admiralty, with the characteristic features of present admiralty

practlice preserved in a few special provisions of the merged rules

and in an appended body of "Supplemental Rules for Certaln Admiralty
or Maritime Claims." The heart of the proposal is new Rule 9 (h)

which provided that ln claims which now could be tried elther at

law or in admirslty the complaint may contain a statement identifylpg

the claim as an "admiralty or maritime claim." Claims identified

by such a statement, and also claims as to which admiralty is the
only basis of Federél jurisdiction, will be tried subject to the
special admiralty provisions and to the "Supplemental Rules." The

other important feature of tuo proposal is amended Civ:il Rule 18,

under which admiralty or maritime claims may be joined with legal

and equitable olalms, provided that there 1s an independent basls

of Federal jurisdiction for each clalm. Rule 9 (h) will insure

that for purposes of trial the oharacteristic fgatures of present
oivi) and admiralty practlice are preserved where appropriate,

despit» the joinder.

Our recommendation that unificatlon be approved i1s consistent wlth
the previously expressed pollcy of the American Bar Assoclation.
In February 1962, the House of Delegates passed a resolution
favoring "unificatlon of the rules of practice of the Suprems Court
of the United States in Clvil and Admiralty matters, in so far
as practicable.,"” 87 A.B.A. Rep. 155, The report of the Standing
Committee on Admiralty and Mapritime Law, upon which this ressciution
was based, recognized the trend toward some form of merger of
admiralty and civil practice and found that "actual unification
{nto & single set of rulea...modeled basiocally on the Civil Rules”
b




would in the long run ve taa preferable metnod ol et:ectuating
such a merger, provided Lhut extenslive and carefiul studies were
undertaken to insure promuigation of "a& reallistic,workable set
of rules, readily available to each member of the ame:.can Bar."

87 A.B.A. Rep., 226, 229. wWe beileve that the March 196l Draft

as revised in May 1965 1s consistent with the policy expressed
1n the 1962 resolution and amplified in the repgort cof the

Committee on Admiralty and Maritime Law,

In formulating our recommendatlon we have given careful consider-
ation to the views of the Maritime Law Associati n. In November
196l the Association adopted a resolution (1) statin, 1ts preferense
for a separate set of Admiralty Rules revised to inccrporate
desirable features of the Civil Rules, but (2) in tne alternative
urging that, if the March 196l Draft were to be adop-sd, 1t woulid

be modified in accordance with seven specific recomnendations set
out in the resolution. 'These recommendations were designed to deal
with certain of the specific objections to unificatlon outlined in
the first part of the resolution. The resolution was based on a
report of the Association's Committee on Supreme Court Admiralty
Rules favoring a separate set of Admiralty Rules, but recognizing
"That unification in some form is inevimble."” The repcrt went on

to state that in the March 1964 Draft "there havebeen preserved most
of the essential features of admiralty practice; and tnat by modl-
ficatié; and amendment the remaining essentlal features of that
practice can be preserved within its framework." LA Dce. No, 279,

October 196k,

The May 1965 Draft substantially incorpora’es the MLA's seven

specific recommendations. Subsequent to the promulgation of that
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Draft by the Advisory Committee on Admiralty Rules, the MLA Rules
Committee reported to tne MLA that changes had been made wnich
would comply in substance with five of the seven recommencations
and that the Advisory Committee had felt that the remalning two
recommendations could be complied with without change. Although

it continues to prefer a separate set of Admiralty Rules, the MILA
Rules Committee 1s presumably satlisfied that the unification
proposal in the May 1 G665 revision preserves "the essential features

of admiralty practice.,”

¥

The detailed reasons for our recommendation have previously been
circulated among the members of the House of Delegates as Appendix I
to our Admiralty Rules Subcommittee's Report. They may be briefly

gsummarlized as follows:

The proposed unificatlon merely merges cilvil and admiralty procedurs,
providing a single civil action for law, equlty and admiralty,
governed by a single body of procedural rules, The substantive
maritime law (applicable even now whether a maritime case 1s *ried
"at law" or in admiralty) 1s in no way altered by the proposal, nor
1s there any merger of tne several separate juri?dictional bases of
the Federal Courts. In fact, despite the merger, distinctive
admiralty remedies, such as limltation of 1liabllity, process in

rem, fo;eign attachment, and trial to the court, are preserved for

what are now suits in admirsalty,

The advantages to be derived from unification are manys The Advisory
Committee's proposal will put an end to the possibility of dismissal
of a claim within the Jurisdiction of the federal court merely because

it has been brought on the wrong "slde" of the court. It will permit
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the permissive joinder of related claims and compulsory counter-
claims whether admiralty or civil, allowing the parties to resolve
all thelr differences in a single proceeding. It will make all

the modern procedural devices of the Civil Rules and future amend-
ments of them available in admiralty. It will eliminate traps for
the unwary arising fran the near similarity, yet subtle differences
betweenm any provisions of the Civil Rules and the present Admiralty
Rules. It will thus terminate what seems to us an undesirable burden
upon the cautious lawyer who must now familiarize himself with two

distinotive sets of procedure,

We do not find the reassons offered by the cppongnts of unification
weighty enough to offset those advantages. Constitutional and
statutory objections are without merit 1n dew of the carefully
limited procedural scope of the changes proposed. The various
argﬁments that separate Admiralty Rules are needed to preserve the
procedural flexibillity necessary for the proper administration of
the substantive maritime law are not persuasive: Not only do the
Admiralty Rules already closely approach the Civil Rules in many
respects, but the proposed Supplemental Rules wlll preserve mést of
the dlstinctive features of admiralty practice in an easily
sdministered, separate body of rules. The provisions for jolnder of
claims are sald to be potentially productive of confusion in the
tpial of cases, but we do not anticipate any more difficulty in

this regard than ensued as & result of the merger of law and equlty.
We also find unpersuasive the argument that unification of civil and
Admiralty procedure would undaly burden or "adulterate" civil
procedure used by attorneys who seldom or nev.y sncounter an admiralty

case. On the contrary, it is precisly these attorneys who will
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benefit from a readily uccessible single set of rules,

While we recommend approval of procedural unification and the general
method proposed to achlieve it, We suggest certaln editorial gpd
technical revisions in the form and scope of specific rules. We

have been in communication from time to time with Professor Currile
and have submitted to him the comments and suggestlions of this

nature set forth in our Admiralty Rules Subcommittee report previously
circulated among the members of the House of Delegates, We Dbelleve
that these comments and suggestions are entitled to careful consider-
ation by the Judicial Conference of the United States prior to the
submission of the unification proposal to t he Supreme Court.

Recommendation #3--Uniform Rules of Federal
Appellate Procsdure

Since the promulgation in March 196l of the Prelimirnary Draft of
Proposed Uniform Rules of Federal Appellate Procedure, there has
beenmuch discussion of the proposal among members of the bar,

The American College of Trial Lawyers, the Ninth Circuit Judicial
Conference, the Federal Bar Assoclation, the Department of Justice

and others have submitted lengthy critiques, As a result, wWe under-
stand that the Advisory Committee intends to present a second draft
that may differ substantlally from the proposals which we have
examined. Accordingly, we do not consider that actlon by the American
Bar Association on the speciflic proposals contained in the March

196, Draft would be appropriate or meaningful at this time,

It 4is our conclusion, however, that some form of Wiform Rules of
sppellate PBrocedurs tor tne Federal courts should be adopted with
the right reserved to each Courti of Appeals to adopt further rules

not inconsistent with the uniform rules. The wide variations now
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BEST AVAILABLE CO

exlsting among the several circults on matters of common concern

in all federal courts are a poténtial source of unfairness to
1itigants, as well ag a burden on lawyers whose pract.ce extends
beyond a single circult. We therefore recommend that the American

Bar Association favor the principle of uniform appellate rules.

We also urge that tnis committee be authorized to cooperate with the
Advisory Committee in formulating & new dratt, particularly by
furnishing to it our detailed preliminary comments on the March
196L Draft contained in a subcommittee report of this committee
as previously circulated to the members of the House of Delegates,
Recommendation #l--Proposed Amendment to Rules of
Civil Procedure for the U.S.
Distriect Courts other than those

dealing with unificaticn with
civil admiralty procedure

We recognize the desirability of stabllity in the rules. In the
first place, a certain amount of confusion and addit ional work is
caused as the bench and bar become familiar with new formulations
and accommodates practice to them; often litigation 1s required
in order to deterﬁine the meaning of the revised language. In

the second place, some of the gtates may be unwilling to follow
each amendment in the Federal Rules so that the policy of
uniformity between state and federal practice will be disserved,
Nevertheless, the Federal Rules were drafted thirty years ago and
substantial modifications are zalled for. While they have proven
extremely effective, they have themselves created a change in our
approach to litigation, making pcssible and desifable further
advances and improvements. Moreover, it would have been unreasonable
to expect that minor difficulties in drafting and divergencies in

intappretation wouid not heve to be resolived fridm time to time.
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In our opinion the Advisory Committee has exercised good judgment
and sound discretion in providing f{mprovements in the Rules while

maintaining their essential stanility.

We have considered very carefully the impact of the proposed

changes on State policy. As noted above, the issue of changes

as they affect uniformity between state and federal practice has,

in our opinion, been properly resolved by the Advisory Committee.

The efTect of the proposed changes in federal practice on "substantive”
policies of the states have also been considered by us. The recent

case of Hanna v, Plumer U.Se , 1} L. Ed. 24 8 (1965),

has, in our opinicn, failed to eliminate the difticulties., Indeed,
they have, if anything, added to the burdens of draftsmen of ahended
federal rules. The majority opinion in the Hanna Case states falrly
clearly that the rule making power is as broad as Congress' legls-
lative power. As it noted, a Federal rule 1is valid unleas:

"the Advisory Committee, this Court, and
Congress erred in thelr prima facle judg-
ment that the Rule ln guestlon transgresses
nelther the terms of the Enabling Act nor
constitutional restrictions," Id. at .
1y L. Ed, 24 at 17.

The Court used the normal leglslative test for determining valldity
declaring:

g federal court system {augmented by the
Necessary and Proper Clause?mcarries with

1t congressional power to make rules governing
the practice and pleading in those courts,
which in turn inc.iudes & power to regulate
matters which, thcugh falling within the
uncertain area between substance and procedure,
are rationally capable of clasgsificatlon

ag either," Id, abt___ . 1l L. Ed, 2d at 17

Rulemakers must, therefore, welgh, 1in much the same way as Congress
might, the desirablility of uniformity end efficlency in federal

litigetion agalnat the deslrabllity of permitting the states,
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wherever possible, to exercise power and enforce thelr own

policy in areas n-rmally regulsated by the states.

4 good example of tne difficulties are found in Clause 1 of
subdivision (b) of Ruie 23 (Clause 1 of Proposed Rule 23.1)
requiring that:

"tne plaintiff was a shareholder oI
member at the time of tne transaction

of which he complains or that his share
or membership thereafter devolved on aim
by operation of law." (New matter is
underlined,)

In the main, the relations between shareholders and directoré:
so far as they relate to stockholders derivative sults, are
controlled by the states. Obviously, requirement of ownership
of shares at tne time of the act complained of limits somewhat
the possibility of shareholder sults against company officials.
It does, therefore, aftect the practical procedural-substantive
balance in the corporate field. Whatever our judgment might
have been had the issue been posed in the first lastance, in
view of the more than a quarter of a century history of the
federal provision and the current stockholder-management
balance, which has been achleved 1ln part because of 1t, we
believe the judgment of the Advisory Committee in retaining the

provision is sound,

We have examined each of the propcsed changes with this questlion
of impact on substantive rights and State policy in mind and,

in our opinion, in no instance hes any substantiél impact been
made which 1s not far outwelghsed Dy a probeble beneficial result

on Federal Practice and judiclal administration.
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A consideratle amount of attention was given to tne guestion
of appealability. It is our opinion that, varticularly

when the modifications are belng {nitially i1terpreted, 1t is
desirable to permit appeals whenever *here ls presented a
substantial procedural lssue, tne proper resolution of whicn

may have a substantial effect on tne litigation,

In tals connection we urge that Subdivision (b) of Section 1292
of Title 28 of the United States Code be utilized more froquently
than 1t hes been to permit appeals from decisions on procedural
matters which may be decisive in a iitigation or wnich may
appreclably reduce 0Xponse. That provision perinits an appeal
where it is "tne opinloa™ of the Distrlct Judge;

Mipat sucn order involves a controillng

guestion of law as to which there is

substantial ground for difference of

opinlon and that an immediate appesal

from the order may materially advance

the ultimate termination of the
litigation.”

The Court of Appeals must also give permission for the appeal.

The provision has been used infrequently, only in the most
"exceptional cases.' See, 8.8., 1960 Dir, Admin. Office U. S.
Courts Ann. Rep. 72-73; H. R. Rep. Noo 1667, 85th Cong., 2nd

Sess., 2 (1958); Milvert v. Bison Laboratories, 260 F. 24 431

(338 Cir. 1958). We thinxz that this excesslvely restrictive

useage is unfortunate,

In the case of some amsndmentsg, such as those to Rule 19 and
Rule 23, there has been substituted for what appeared to De

mechanicel tests utilizing seemingly fized terms such as

"t ndispensable,"” "necessary,"” and "joint or common, or secondary,"
more desecriptive terminology. As indicated below, we approve
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the amendments as providing morse accurate guides for the exerclse
of judiclal control over procedure in practice. We should be
disturbed, however, if the change in the form of the Rule caused
the Courts to determine that there was no 'controlling question

of law," bv’ . v questions of "3iseretion" not subject to review
under Subdivi ..n (b) of Sectionl 292 of Title 28. It is noted

in tnils connection that the proposed amendment to Rule 19 is based
in part upon such provisions as those 1n New York and Michligan.
See, Mich, Gen. Court Rules, R. 205 (effective Jan. 1, 1963);

N.Y. Civ. Prac., Law & Rules, 1001 (effective Sept. 1, 1963).

Our information is that the New York and Michigan Rules are working
well, Part of the bar's approval of the New York Rule, however,
is predicated on the fact that intermediate apw als are allowed so
that review may be obtalned from an appellate court vefore the

litigation is far advanced.

It may be desirable for the Judicial Conference of the United
States to review the gquestion of intermediate appeals generally.
Ths current crowded gppellate’ docket is, in our opinion, no
justification for unduly restricting intermediate appeals where
they may be useful in securing "the just, speedy and fnexpensive

determination’ of an action. See, Rule 1.

Ons final minor housekeeplng point should be noted. In modifying
its March, 196l draft the revised notes of the Advisory Commlttes
do not indicate reasons for changes. In a number of 1lnstances,

the reasons for changes are clear from a comparigbn of the March,
196l draft and the May, 1965 draft. in other instances the reasons

become cloar only in the light of the specific objections and
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suggestions made by the bar and bench to the Advisory Committee.
Since this legislative history 1B often extremely difficult to
reconstruct, it would be helpful, in the future, where the problem

may arise, to indicate reasons for changes.

The detalled analysis of the proposed amendments to the ecilvil
rules have previously been circulated among the members of the
House of Delegates in the form of & subcommittee report. This
report and the dissenting vlew of one member of the committee will
be transmitted to the Judiclal Conference,

Recommendation #5-=-Proposed Amendment co Rules

of Criminal Procedvre for the
U.S., Digtrict Courts

This committee recommends approval of all proposed amendments
found in the Second Preliminary Draft, with the exception of
new Rule 12.1 (Noti~e of Insanlty); the amendments to proposed
Rule 15 (Depositions); the re-written Rule 16 (Discovery and
Inspection); and the amendment to Rule 24 (Trial Jurors) which
would permi: replacement of jurors who "are found to be"
disqualified. The Committes recommends further amendment of
Rule 49 (Service and Fillng of Papers) and agrees with the
Section of Criminal Law that Rule 6 (The Grand Jury) should

be amended to require disclosure of grand jury minutes after

indictment.

Discussion:
A. Rule 6 (The Grand Jury). After careful study, described
‘below, the Section of Crimlnal Law and thlis Committee recommend that:
(1) Rule 6(e) of the Federal Rules of Criminal Procedure
wlbe




be amended to provide that a reporter transcribe

the minutes of all pkoceedings of grand jury which
are accusatorial in hature; that the cost of such
tpanscript be borne by the government of the United
States and the proceedings in transcribed form be
filed in a sialed envelcpe with the appropriate
United States Distriet Court for further necessary
action;

(2) Similar action be taken either by changes in the
rules of court or by necessary legislation in tie
goveral states which follow the ¢ ommon law practlce
described herein;

(3) After an indictment has been r eturned against

a defendant, and after his arrest, that a copy of the
grand jury minutes or transcript be furnished to him
as a matter of right, upon his request, prior to his
arralgnment or as soon thereafter as is practlcable;
except in cases where the government reveals that
national security or public interest is involved, in
which svent grand jury proceedings shall not be

disclosed without an order of the court.

The reasons for the Section's recommendation are stated in the
report of a Sectlon Committee headed by Judge Gerald S. Levin,

of the Superior Court of Californla at San Franclgco. The
reasoning of Judge Levin's committes 1s persuasive to thils
committee. A copy of hils report, which is the basgis for our
recommendation, has previously been ¢irculated to the mambers

of the House of Delegates and will bs transmitted to the Judiclal
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Conference of the United Stateso.

B. Rule 12.1(Notice of Indanity). The proposal to require
a defendant to give notice befdre trial that he will raise the
delense of insenity i s opposed by the Section of Criminal Law and by
the Board of Regents of the American Collegs of Trial Lawyers. It
1s the opinion of this commilttee that this proposal may have, in
many . insteances, the effect of denying a defendant defenses which are
constitutionally open to him on his plea of "not guilty". An
egsential part of the prosecution'srburden in every case is to
prove the mental capacity of the defendant, even though this burder
may be tacltly satisfied in most cases by a presumption of sanity.
If a defendant is insane, it seems unrealistic to impose any
requirement upon him limlting his ability to raise his mental
capaclity. We feel that many problems in this ares will be resolved
by intelligent application of Proposed Rule 17.1 (Pretrial
Procedure), which we-endorse, and which will requlre "conferences
to consider such matters as will promote a fair and expeditious
trial." The question of the manner in which the government should
be able to prepare for the issue of insanity is being considered
by the American Bar Association Minimum Standards Project and we
do not mean to foreclose whatever recommendations that project

evolves,

G. Rule 15 (Depositions). The Advisory Committee would
permit depositions taken at tne iastance of prosecution. Even
though some states tolerate prosecution depositiéns (a questionable
practice since April 5, 1965, when the Supreme Court held that the
Sixth Amendment controls the States; Pointer v. Texas, No. 577, 0.T.
196L, 33 Law Week 4306), the United States Supreme Court, interpreting
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the Sixth Amendment right '"to be confronted with t he witnesses'", held

in Mattox v. United States, 156 U,S. 237, 242-243:

"The primary object of the constitutional provision

in cuestion was to prevent depositions or ex parte
affidavits, such as were sonmetlves admitted in civil
cases, being used against the prisoner in lieu of a
personal examimation and cross-examinatlon of the witness
in which the acc...d has an opportunlty, not only of
testing the recollection and sifting the consclence

of the witness,but of compelling him to stand face to
face with the jury in order that they may look at him
and jud;e by his demeanor upon the stand and the manner
in which he gives his testimony whether he is worthy

of belief.,"

Pretrlal disccvery on the part of the defense has not been e xpanded
to a point at which the defendant's rights can be fully protected

in the taking of depositions. In the traditiona; trial setting,

a witness who 1s excused from the stand may be recalled latepyin

the trial of the parties later become aware of additional gquestions
which should be asked of the witness. At least during the trial, the
parties have total discovery of the evidence which is golng tobe
adultted at the trial. When depositions are to be taken in advance
of trial, however, the partlies may not have a complete understanding
of the significance of such witnesses' testimony and may be unable
to examine them adeguately. By tnelr terms, thelamendments to

Rule 15 would permlt such depositions "to prevent a failure of
justice." If the testimony of such an absent witness is of suéh

great importance that " a failure of juétice" might result in
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the sbsence of his testimony, it should be apparent that toe
witness is important enough so that the jury should have a

chance to see and observe his demeanor.

The prosecution is not without resources under the presént state

of law. See United States v. Haderlein, 118 Fed. Supp. 346, in

which the court arranged to transport the jury, the marshal,
clerk, court reporter, and counsel for all parties to the home
of a sick witness for the purpose of taking his testimony under

conditions which would allow the jury to see his demeancr.

C. Rule 16 (Discovery and Inspection). The amendments to
this Rule proposed in the Second Preliminary Draft are opposed by
the Section of Criminal Law. The Board of Regents of the American
College of Trial Lawyers has also withheld its approval, The
proposed amendments of this Rule have been drastically changed since
the Preliminary Draft which was approved by our Special Committee
on Federal Rules of Procedure in February of 1964. This committee
adheres to its endorsement of Rulel6 as it would have been amended

by the preliminary draft.

The latest draft of this Rule, which would either condition defense
discovery upon discovery by the government in Rule 16 (c¢), or
alternatively, would permit discovery by the government independently
of defense discovery,ralses grave constitutional questions. The
Fourth Amendment embraces & right to refuse to produce "mere

evidentiary materials." (Gouled v. United States, 255 U,S. 298,

305-306; United States v. Lefkowitz, 285 U.S. 452, L64-465.) A

Search warrant under any other name is still a search warrant and

it is this committee's opinion tnat an order permitting the
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government discevery which would be tolerated in Rule 16 (c) would

amount to an unconstitutional sedrch and seizure.

The proposed amendment limits defense discovary under Rule 16 (&)
only of certain reports "known by the attorney for the government

to be within the possession, custody, or control of the government "
This qualification, added in the Second Preliminary Draft, would
place a premium on failure of adminlstrative agencies to forward
certaln reports to the U, S, Attorney and upon lack of dillgence

by the U, S. Attorney in determining what reports exist. Acting

in a similar context, Congresgs imposed no such qualification in

the "Jencks" statute, 18 U.S$.C. 3500,

D. Rule 24 (Trial Jurors). The amendments to this Rule
would permit selection of six alternate jurors, instead of the
four provided by the present Rule. This committee has no objgction
to that proposal, but the amendment would also permit the repiace-
ment of jurors who "are found to be" Disqualified during the courss
of the trial. Presumably, this would include disgualification -
for bias, and adoption of this Rule will place a premium on intensive
investigation of the empaneled jurors during the trial, when theilr
independence is most important. In effect, the voilr dire examination
would continue throughout the trial. Each slde will have a real
motive for penetrating the jurors' privacy to ferret out any
conceivable ground for disqualification. Such a practice is sufe
to lead to all kinds of improprieties and will idevitably place
special pressures on jurors who learn fpom thelr neighbors and

friends that they are under investigation.

E. Rule 49 (Service and Filing of Papers). Nelther we,
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Nor the College of Trial Lawyers, nor the Section on Criminal Law,
oppose the amendment to Rule }j9 (&) which woulid require all motions
to be served upon "each of the parties.” It is obviously fair and
just that all parties have notice of all pleadings filed in the
case. The Section of Criminsl Law suggests, however, and we agree,
that the rule should be amended to glve discretion to the district
judge to permit any* party, upon application, to serve only a written
notice on the other parties inviting their attention to a pleading
filed with the court. In its present form, the amendment may place
congsiderable burdens on appointed counsel for ipndigent clients at
mass conspiracy trials, and the judge should at least have the power

to relieve counsel of that burden,

The Criminal Law Section additionally opposed the amendment of Rule
~v and the elimination of Rule 19, which would have * .: effect

of permitting a district judge to transfer cases from division te
division within a district whether or not the defendant wcnsents,
It 1s our conclusion that such discretion should be vestaed in the
trial judge since it 1s obvious that there can be appellate review

of any claimed abuse of discretion,

Respectful submitted,
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

SUPPLEMENTAL REPORT

TO THE JUDICIAL CONFERENCE OF THE UNITED STATES:

On July 12, 1965 when the original report of
your Committee on Rules of Practice and Procedure was pre-
pared the House of Delegates of the American Bar Association
had not met and had, therefore, not had an opportunity to act
upon the report and recommendations of the Association's Spec-
jal Committee on Federal Rules of Procedure. The report of
the Special Committee was presented to the House of Delegates
at its session in Miami Beach, Florida, on August 12, 1965,
and was approved. A copy of a letter from the secretary
of the Association to the chairman of your committee dated
August 18, 1965, setting forth the action taken by the House
of Delegates upon the report of the Special Committee is an-
nexed to this supplemental report as Exhibit 1. A copy
of the report and recommendations of the Special Committee
upon which the House of Delegates acted is annexed to this
supplemental report as Exhibit 2.

Ac will be seen upon examining Exhibits 1 and 2

the recommendations of the Special Committee and the action



of the House of Delegates thereon were very favorable to

the amendments to the Federal Rules of Civil and Criminal
Procedure which are being currently recommended by your com-
mittee for your approval and transmission to the Supreme Court.
A few suggestions for changes in specific rules and a number

of editorial suggestions were made all of which your committee
has considered. A number of these suggestions have been ac-
cepted by your committee and appropriate'modifications have
been made in the rules proposals. Others of them will be

the subject of further careful study by the appropriate ad-
visory committees. A somewhat more detailed discussion of

the suggestions and recommendations of the American Bar Associ-

ation Special Committee follows.

The Special Committee fully approved the uni-
fication of civil and admiralty procedure as proposed. It
also favored all of the rules amendments which are being pro-
posed to carry the unification into effect with the exception
of Civil Rules 9(h) and 14 (c). Your committee believes
that the objections raised with respect to these two rules
are meritorious and we have accordingly modified the rules
as they now appear in Exhibit C annexed to our report of
July 12, 1965 in a manner which we believe will meet the

objections. In addition the Special Committee suggested



ar amendment to Civil Rule 59(a) and certain modificatic-s
of proposed Supplemental Admiralty Rules A, E(2)(a) and :(u,.
These proposals are being referred to the advisory committees

for further study and later report.

gg}f9;9~ﬁu}g§_Qﬁnfpﬂepgl“AgpgllgngProcedure

Since the Supreme Court has not yet been given
full statutory authority to promulgate rules of federal ap-
pellate procedure the proposed Uniform Rules of Appellate
Procedure are not now being presented to the Judicial Confer-
ence for approval. Accordingly the recommendations of the
American Bar Association Special Committee with respect to
those rules will be referred to the advisory committee for
careful consideration in connection with its further work
upon the uniform rules which have been published to the
bench and bar and which it is in process of perfecting.

The Federal Rules of Civil and Criminal Pro-
cedure, however, now include rules governing the appellate
procedure between the time of filing the rotice of appeal
in the district court and the docketing of the appeal ana
the filing of the record in the court of appeals. These
include Civil Rules 73, 74 and 75 and Criminal Rules 37 and
38. Since some amendments to these rules are necessary in
any event, your committee decided also to propose amendments

to those rules which would incorporate those recommendations



of the Advisory Committee on Apbellate Rules which are germaine
to them.

Eight of the suggestions made by the Special Com-
mittee of the American Bar Association with respect to appellate
procedure involve matters which have thus been incorporated in
the civil and criminal rules proposals. Three of these, in-
cluding all the suggestions which would involve changes in the
criminal rules, have been accepted by your committee. One of
them, involving a provision terminating the running of the time
for appeal if the district court erroneously accepts as timely
an untimely motion for a new trial, has been the subject of ex-
tended consideration by the Advisory Committees on Civil and
Appellate Rules and by your committee, which decided to defer
action on the proposal pending further study of it.

Of the remaining four appellate suggestions one,
involving provision for consolidated appeals, has been approved
in principle by the Advisory Committee on Appellate Rules and
will appear in the uniform appellate rules but was believed
to be inappropriate for insertion in the Federal Rules of
Civil Procedure. Another suggestion, that the copy of the
docket entries made part of the record on appeal by proposed
Civil Rule 75(a) should not be required to be certified, will
be given further consideration by the Advisory Committee on
Appellate Rules. The two remaining suggestions would dispense

with a supersedeas bond on appeal in proper cases and would
require that the notice of appeal contain the names of the
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parties to the appeal. It appears to your committee that these
two suggestions are of such substance as to require study and
consideration by the Advisory Committee on Appellate Rules,
which they have not yet had. We are, accordingly, not recom-
mending them at this time.

Proposed Amendments | to Rules of Civil P Procedure

other than those deallng with Unlflcatlon of the
C1v11>and Admiralty F}ocedure

we are gratified to be able to report that the
Special Committee of the American Bar Association recommended
approval of all of the proposals for amendments of the Federal
Rules of Civil Procedure not involved in the unification pro-
posal or the appellate area. The reservation of the committee
with respect to the revocation of the special copyright rules
is shared by your committee which is now recommending that
Copyright Rule 2 relating to the form of the complaint in a
copyright case be the only rule to be rescinded and that
the remaining Copyright Rules be given further study by the
Advisory Committee on Civil Rules.

The Special Committee recommends that the

Judicial Conference review the question of interlocutory
appeals generally, and in particular encourage the more
liberal use of 28 U.S.C. § 1292(b) in connection with rulings
under amended Rules 19, qoinder, and 23, Class Actions.

This recommendation our committee passes on to the Conference

for its consideration.



Proposed Amendments to the Rules of Criminal
B Procedure

The Special Committee approved all of the pro-
posed amendments to the Federal Rules of Criminal Procedure
with the exception of proposed Rule 12.1, Notice of Insanity,
the amendments to proposed Rule 15, Depositions, the rewrit-
ten Rule 16, Discovery and Inspection, and the amendment to
Rule 24 which would permit replacement of jurors who were
found during the trial to be disqualified. In addition the
Special Committee recommended certain amendments to Rules 6
and 49.

Your committee has met the objections of
the Special Committee in part by deciding not to recommend
new Rule 12.1 and the amendments to Rule 15 at this time.
Instead we have referred them back to the Advisory Committee
on Crihinal Rules for further study. We alsoc made certain
amendments to Rule 16 which we hope will meet the objections
of the Special Committee at least in part.

The Special Committee also objected to the amend-
ment of Rule 24 which would authorize the replacement by an
alternate juror of a juror who is found to be disqualified
during the course of the trial. Objections to this proposal
have been raised previously and very fully considered both by
the Advisory Committee on Criminal Rules znd your committee,

poth of which believe them to be largely theoretical and great-

1y outweighed by the advantage of avoiding a mistrial when an
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impa nelled juror is found to be legally disqualified. Your
committee, therefore, adheres to its recommendation that Rulc
24 be amended in this manner.

The Special Committee also recommends amendments
to Rules 6 and 49. I1ts suggestions, however, involve important
proposals which have not heretofore been presented to the bench
and bar for their consideration and which, therefore, should and
will receive further consideration by the Advisory Committee on

Criminal Rules.

Summary

Your committee desires to express its gratitude for
the careful consideration which the Special Committee and House
of Delegates of the American Bar Association have given to the
proposals and for their helpful suggestions so many of which we
have adopted. The proposals for the amendment of the Federal
Rules of Civil Procedure set out in Exhibit C and for the amendment
of the Federal Rules of Criminal Procedure set out in Exhibit E an-
nexed to our report of July 12, 1965 include the recommendations of
the Special Committee which we have accepted. We accordingly recom-
mend that they be approved by the Judicial Conference and transmit-

ted to the Supreme Court with the recommendation that they be pro-

mulgated.
On behalf of the standing Committee
on Rules of Practice and Procedure
[ﬁzz;giéﬂ;r-//ﬁ éi2214&zp¢;z/
September 16, 1965 Chairman
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Exhibit 1

AMERICAN BAR ASSOCIATION

I N O T TUS B S L S P T S O B E PR

August 18, 1965

The Honorable Albert B, Maris, Chairman

Standing Committee on Rules of Practice and Procedure
Judicial Conference of the United States

Supreme Court Building

Washington 25, D. C.

Dear Judge Maris:

The House of Delegates of the American Bar Association, at its session in Miami
Beach, Florida, on August 12, 1965, adopted the following substantive resolutions
upon recommendation of the Association's Special Committee on Federal Rules of
Procedure:

That the American Bar Association favors the adoption in substance of
the amendments to the Federal Rules of Civil Procedure proposed by

the Judicial Conference's Standing Committee on Rules of Practice and
Procedure for the purpose of effecting unification of civil and admiralty
procedure and urges the Judicial Conference to give careful considera-
tion to specific comments and suggestions submitted to its standing com -
mittee by this Association's Committee on Federal Rules of Procedure.

That the American Bar Asscciation favors in principle the adoption of
Uniform Rules of Appellate Procedure for the Federal courts and
authorizes its Special Committee on Federal Rules of Procedure to
transmit to the Judicial Conference's Standing Committee on Rules of
Practice and Procedure its committee views and any dissenting views
on the Uniform Rules of Federal Appellate procedure as presently pro-
posed or as may be subsequently revised by the advisory committee on
such rules.

That the Special Committee on Federal Rules of Procedure is authorized
to transmait to the Judicial Conference's Standing Committee on Rules of
Practice and Procedure its committee views and-any dissenting views on
the various specific amendments to the Federal Rules of Civil Procedure
as now proposed or as may be subaequently modified by the Advisory
Cornmittee on such rules.



The Honorable Albert B. Maris -2- August 18, 1965

That the Special Committee on Federal Rules of Procedure is authorized
to transmit to the Judicial Conference's Standing Committee on Rules of
Practice and Procedure its committee views and any dissenting views
on the various specific amendments to the Federal Rules of Criminal
Procedure as now proposed or as may be subsequently modified by the
Advisory Committee on such rules.

A copy of the Report of our Committee on Federal Rules of Procedure to the
House of Delegates is enclosed for your convenient reference.

With best wishes, 1 am

Sincerely yours,

s~ 0

)]
Gibson Gayle, Jr.
Secretary
GGjr:ck
Enc.

cc: General Franklin Riter
Bert H. Early, Esq.
General George W. Hickman, Jr.
Judge Maris at: 5050 U, S. Court House, Philadelphia, Pa. 19107




Exhibit 2

August, 1965 - No. 53
AMERICAN BAR ASSOCIATI ON

SPECIAL COMMITTEE N

FEDERAL RULES OF PROCEDUREE

RECOMMENDAT I ONS

1. That the committee Dbe continued,

o2, That the American Bar Associatlion favors the adoption in
substance of the amendments to the Federal Rules of Clvil
Procedure proposed by the Judicial Confersence's Standing
Cormittee on Rules of Practice and Procedure for the purpose

of eftecting unification of e¢ivil and admiraltyprocedure

and urges the Judiclal Conference to give careful consideration
to specific comments and suggestlions gubmitted to 1ts standing
committee by this Associationts Committee on Federal Rules of
Procedure. -

3. That the Amehican Bar Assoclation favors in principle the
adoption of Uniform Rules of Appellate Procedure for the Federal
courts and authorlzes its Special Committee on Federal Rules of
Procedure to transmit to the Judicial Conference's Standing
Committee on Rules of Practice and Procedure lts committee vliews
and any dlssenting views on the Uniform Rules of Federal
Appellate procedure 28 presently proposed or &as may be subse-
guently revised by the advisory cormmittee on such rules.

,, That the Speclal Committee on Federal Rules of Procedure

1s authorized to transmit to the Judicial Conference's Standing

Committee on Rules of Practice and Procedure its committee




views and any dissenting views on the various specific amendments
to the Federal Rules of Civil Procedure as now proposed or as may
be subsequently modified by the Advisory Committee on such rules.,
5. That the Special Committee on Federal Rules ol Procedure 1is
authorized to transmit to the Judiclal Conference's Standing
Committee on Rules of Practice and Procedure its committee views
and any dissenting views on the varioys specific amendments to
the Federal Rules of Criminal Procedure as now proposed or as may

be subsequently mod.fied by the Advisory Committee on such rules,

REPORT

INTRODUCTI ON

The committee has directed its attention to the drafts of Rules
of Civil Procedure, Rules of Criminal Procedure, Rules of
Appellate Practicg and Rules governing the unification of admliralty
and civil practice being considered by the Standing Cormittee
on Rules of Practice and Procedure of the Judicisl Conference of
the United States. More specificdlly, the committee has studied
the followlng proposals of the Standing Rules Committee of the
Judiclal Conference:
(1) Amendment to effect unification of civil and
admiralty procedure, March 1964, and subsequent
revisions;
(2) Preliminary draft of proposed Uniform Rules of Federal

Appellate Procedure, March 196L;

(3) Amendments to the Rules of Civil Procedure for thse U.S.
Digtrict Courts proposed by the Advisory Committee on

Civil Rules, March 1964 and subsequent revislons;
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(L) Second preliminary draft of the proposed amendments %o
Rules of Criminal Procedure for the U. S. District

Courts, March 1964.

The committee has met on numerous occasions as a whole and through
various of its subcommittees. It has exchanged volumlnous internal
correspondence and has corresponded extensively with other groups
within the association and in the legal world generally. In
addition,it has, on an informal basis, in a number of instances,
transmitted specific views and suggestions to the reporters fbr

the various advisory committees to the Standing Committee on Rules
of Practice and Procsdure of the Judicial Conference of the Unlted
States.

The committee wishes particularly to thank the following groups with
which 1t has maintalned close liaison: The General Practice
Section; the Criminal Law Section; the Antitrust Law Section;the
Judicial Administration Section; the Maritime Law Association;.tbe
Peal Property, Probate and Trust Law Section; the Insurance,
Negligence and Compensation'Law Section; the Admiralty and Maritime
Law Standing Committee; the Patent, Trademark and Copyright Sectlon.
We have not considered the issue of modification of the copyright
rules. The subject has been referred to the Section on Patent;

Trademark and Copyright Law by the House of Delegates.

In connaction with our proposals concerning amendment of the Federal
Rules of Criminal Procedure we recognlze that the current extensive
program of the Special Committee on Minimum Standards for Adminls-
tration of Criminal Justice will also necessarily be considering

procedural matters covered in part by our report. We do not
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intend to foreclose the Minimum standards Committee from any
recommendatlions which it may dedm appropriate at the conciusion
of tts study but because of the inmed)ate. probablility that the
Foderal Criminal Rules will be amended before the completion
of the minimum standards project we deem 1t necessary to take

a position as to those proposed amendments at this time.,

Tais comnlttee has been in direct communication with Judge Lombard,
Chairman of the Special Commlttee on Minimum Standards for the
Administration of Criminal Justice, and has reached an understanding
Wwith him in this regard. Coples of our preliminary studies nave
been furnished to Judge Lombard and we intend to transmit to him

a copy of our final report upon its approval by this House,

Recommendation #l--Continuation of Comaittee

The work of the Judiclal Conference of the United States with -
respect to rules of practice is continuing. While substantial
progress has been made, it is obvious that new dqrafts and revisionsg
of dra’ts will be proposed %o the bar and submitted to the United
States Supreme Court for adoption during the coming years. Unlike
the sltuation where a specific piece of legislation 1s belng
proposed to Congress, the work of the Judicial Conference and its
advisory committees presupposes & continuing cooperative endeavor
with the bar. It 1s desirsble, therefore, that this committee be
granted scme flexibility in transmitting its views on an informal
basis while proposals also are being formulated by the advisory
committees and by the Judicial Conference of the United States.

If each proposal or sach draf% wire to be separately passed

upon by the House of Delegats .Be rulss-maklng process of the

United Stetes Suprems Court would be stultified., It is obvious
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that a more flexiole approech is required in the arsa of law makling.

Accordirgly, we are revommsnding the continuation of this comnittese,
we are alLso recommending that the commlittee be authorlzed to make
1ts views known to the Judicial Conference and its » 'visory
committees., When such views are transmitted, it wi!l bs made clear
that it 1s tne committee 1tself and not the entire Laer assoclation
that is speaking. The comalttee will, of course, transmit any
dissenting and concurring opinions and will endeavor, insofar as
possible, to reflect communications made to it by nambhere of the
bar generally as weil as by the various groups co-.parsting with 1t,

Recommendation #2--Unification of Civil and
Admiralty Procedure

In March 1964, the Standing Committee on Rules of Practice and
Procedurs of the Judicial Conference publlished certain proposed
amendments to the Civil Rules for the purpose of effecting unifica-
tion of civil and admirsalty procedure (hereinafter referred to as
the "™arch 1964 Draft")., Under date of May 1, 1965, Irofessor
Brainerd Currie, Reporter to the Advisory Committes on Admiralty
Rules, submltted modificatlions of the March 1964 Draft to his
Committee as well as to this committee and other interested persons.
Such modifications will hereinafter be referred to as tne "May 1965
Draft", We understand that on June 28, 1965, the Standing Committee
reviewed the March 196l Draft as amended in May 1965 and made

certain changes which do not materially affact our reporte.

The unlfication proposal as amended would combine legal, equitable,
and admiralty or maritime claims in the '"one form of action" of

present Civil Rule 2. As a result, the Federal Rules of Civil
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Procedurs would oe gene rally applicable in claims now triable as sults

of admiralty, with the characteristic features of present admiralty

practlice preserved in a few special provisions of the merged rules

and in an appended body of "Supplemental Rules for Certaln Admiralty
or Maritime Claims." The heart of the proposal is new Rule 9 (h)

which provided that ln claims which now could be tried elther at

law or in admirslty the complaint may contain a statement identifylpg

the claim as an "admiralty or maritime claim." Claims identified

by such a statement, and also claims as to which admiralty is the
only basis of Federél jurisdiction, will be tried subject to the
special admiralty provisions and to the "Supplemental Rules." The

other important feature of tuo proposal is amended Civ:il Rule 18,

under which admiralty or maritime claims may be joined with legal

and equitable olalms, provided that there 1s an independent basls

of Federal jurisdiction for each clalm. Rule 9 (h) will insure

that for purposes of trial the oharacteristic fgatures of present
oivi) and admiralty practlice are preserved where appropriate,

despit» the joinder.

Our recommendation that unificatlon be approved i1s consistent wlth
the previously expressed pollcy of the American Bar Assoclation.
In February 1962, the House of Delegates passed a resolution
favoring "unificatlon of the rules of practice of the Suprems Court
of the United States in Clvil and Admiralty matters, in so far
as practicable.,"” 87 A.B.A. Rep. 155, The report of the Standing
Committee on Admiralty and Mapritime Law, upon which this ressciution
was based, recognized the trend toward some form of merger of
admiralty and civil practice and found that "actual unification
{nto & single set of rulea...modeled basiocally on the Civil Rules”
b




would in the long run ve taa preferable metnod ol et:ectuating
such a merger, provided Lhut extenslive and carefiul studies were
undertaken to insure promuigation of "a& reallistic,workable set
of rules, readily available to each member of the ame:.can Bar."

87 A.B.A. Rep., 226, 229. wWe beileve that the March 196l Draft

as revised in May 1965 1s consistent with the policy expressed
1n the 1962 resolution and amplified in the repgort cof the

Committee on Admiralty and Maritime Law,

In formulating our recommendatlon we have given careful consider-
ation to the views of the Maritime Law Associati n. In November
196l the Association adopted a resolution (1) statin, 1ts preferense
for a separate set of Admiralty Rules revised to inccrporate
desirable features of the Civil Rules, but (2) in tne alternative
urging that, if the March 196l Draft were to be adop-sd, 1t woulid

be modified in accordance with seven specific recomnendations set
out in the resolution. 'These recommendations were designed to deal
with certain of the specific objections to unificatlon outlined in
the first part of the resolution. The resolution was based on a
report of the Association's Committee on Supreme Court Admiralty
Rules favoring a separate set of Admiralty Rules, but recognizing
"That unification in some form is inevimble."” The repcrt went on

to state that in the March 1964 Draft "there havebeen preserved most
of the essential features of admiralty practice; and tnat by modl-
ficatié; and amendment the remaining essentlal features of that
practice can be preserved within its framework." LA Dce. No, 279,

October 196k,

The May 1965 Draft substantially incorpora’es the MLA's seven

specific recommendations. Subsequent to the promulgation of that

o=



Draft by the Advisory Committee on Admiralty Rules, the MLA Rules
Committee reported to tne MLA that changes had been made wnich
would comply in substance with five of the seven recommencations
and that the Advisory Committee had felt that the remalning two
recommendations could be complied with without change. Although

it continues to prefer a separate set of Admiralty Rules, the MILA
Rules Committee 1s presumably satlisfied that the unification
proposal in the May 1 G665 revision preserves "the essential features

of admiralty practice.,”

¥

The detailed reasons for our recommendation have previously been
circulated among the members of the House of Delegates as Appendix I
to our Admiralty Rules Subcommittee's Report. They may be briefly

gsummarlized as follows:

The proposed unificatlon merely merges cilvil and admiralty procedurs,
providing a single civil action for law, equlty and admiralty,
governed by a single body of procedural rules, The substantive
maritime law (applicable even now whether a maritime case 1s *ried
"at law" or in admiralty) 1s in no way altered by the proposal, nor
1s there any merger of tne several separate juri?dictional bases of
the Federal Courts. In fact, despite the merger, distinctive
admiralty remedies, such as limltation of 1liabllity, process in

rem, fo;eign attachment, and trial to the court, are preserved for

what are now suits in admirsalty,

The advantages to be derived from unification are manys The Advisory
Committee's proposal will put an end to the possibility of dismissal
of a claim within the Jurisdiction of the federal court merely because

it has been brought on the wrong "slde" of the court. It will permit
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the permissive joinder of related claims and compulsory counter-
claims whether admiralty or civil, allowing the parties to resolve
all thelr differences in a single proceeding. It will make all

the modern procedural devices of the Civil Rules and future amend-
ments of them available in admiralty. It will eliminate traps for
the unwary arising fran the near similarity, yet subtle differences
betweenm any provisions of the Civil Rules and the present Admiralty
Rules. It will thus terminate what seems to us an undesirable burden
upon the cautious lawyer who must now familiarize himself with two

distinotive sets of procedure,

We do not find the reassons offered by the cppongnts of unification
weighty enough to offset those advantages. Constitutional and
statutory objections are without merit 1n dew of the carefully
limited procedural scope of the changes proposed. The various
argﬁments that separate Admiralty Rules are needed to preserve the
procedural flexibillity necessary for the proper administration of
the substantive maritime law are not persuasive: Not only do the
Admiralty Rules already closely approach the Civil Rules in many
respects, but the proposed Supplemental Rules wlll preserve mést of
the dlstinctive features of admiralty practice in an easily
sdministered, separate body of rules. The provisions for jolnder of
claims are sald to be potentially productive of confusion in the
tpial of cases, but we do not anticipate any more difficulty in

this regard than ensued as & result of the merger of law and equlty.
We also find unpersuasive the argument that unification of civil and
Admiralty procedure would undaly burden or "adulterate" civil
procedure used by attorneys who seldom or nev.y sncounter an admiralty

case. On the contrary, it is precisly these attorneys who will
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benefit from a readily uccessible single set of rules,

While we recommend approval of procedural unification and the general
method proposed to achlieve it, We suggest certaln editorial gpd
technical revisions in the form and scope of specific rules. We

have been in communication from time to time with Professor Currile
and have submitted to him the comments and suggestlions of this

nature set forth in our Admiralty Rules Subcommittee report previously
circulated among the members of the House of Delegates, We Dbelleve
that these comments and suggestions are entitled to careful consider-
ation by the Judicial Conference of the United States prior to the
submission of the unification proposal to t he Supreme Court.

Recommendation #3--Uniform Rules of Federal
Appellate Procsdure

Since the promulgation in March 196l of the Prelimirnary Draft of
Proposed Uniform Rules of Federal Appellate Procedure, there has
beenmuch discussion of the proposal among members of the bar,

The American College of Trial Lawyers, the Ninth Circuit Judicial
Conference, the Federal Bar Assoclation, the Department of Justice

and others have submitted lengthy critiques, As a result, wWe under-
stand that the Advisory Committee intends to present a second draft
that may differ substantlally from the proposals which we have
examined. Accordingly, we do not consider that actlon by the American
Bar Association on the speciflic proposals contained in the March

196, Draft would be appropriate or meaningful at this time,

It 4is our conclusion, however, that some form of Wiform Rules of
sppellate PBrocedurs tor tne Federal courts should be adopted with
the right reserved to each Courti of Appeals to adopt further rules

not inconsistent with the uniform rules. The wide variations now
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exlsting among the several circults on matters of common concern

in all federal courts are a poténtial source of unfairness to
1itigants, as well ag a burden on lawyers whose pract.ce extends
beyond a single circult. We therefore recommend that the American

Bar Association favor the principle of uniform appellate rules.

We also urge that tnis committee be authorized to cooperate with the
Advisory Committee in formulating & new dratt, particularly by
furnishing to it our detailed preliminary comments on the March
196L Draft contained in a subcommittee report of this committee
as previously circulated to the members of the House of Delegates,
Recommendation #l--Proposed Amendment to Rules of
Civil Procedure for the U.S.
Distriect Courts other than those

dealing with unificaticn with
civil admiralty procedure

We recognize the desirability of stabllity in the rules. In the
first place, a certain amount of confusion and addit ional work is
caused as the bench and bar become familiar with new formulations
and accommodates practice to them; often litigation 1s required
in order to deterﬁine the meaning of the revised language. In

the second place, some of the gtates may be unwilling to follow
each amendment in the Federal Rules so that the policy of
uniformity between state and federal practice will be disserved,
Nevertheless, the Federal Rules were drafted thirty years ago and
substantial modifications are zalled for. While they have proven
extremely effective, they have themselves created a change in our
approach to litigation, making pcssible and desifable further
advances and improvements. Moreover, it would have been unreasonable
to expect that minor difficulties in drafting and divergencies in

intappretation wouid not heve to be resolived fridm time to time.
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In our opinion the Advisory Committee has exercised good judgment
and sound discretion in providing f{mprovements in the Rules while

maintaining their essential stanility.

We have considered very carefully the impact of the proposed

changes on State policy. As noted above, the issue of changes

as they affect uniformity between state and federal practice has,

in our opinion, been properly resolved by the Advisory Committee.

The efTect of the proposed changes in federal practice on "substantive”
policies of the states have also been considered by us. The recent

case of Hanna v, Plumer U.Se , 1} L. Ed. 24 8 (1965),

has, in our opinicn, failed to eliminate the difticulties., Indeed,
they have, if anything, added to the burdens of draftsmen of ahended
federal rules. The majority opinion in the Hanna Case states falrly
clearly that the rule making power is as broad as Congress' legls-
lative power. As it noted, a Federal rule 1is valid unleas:

"the Advisory Committee, this Court, and
Congress erred in thelr prima facle judg-
ment that the Rule ln guestlon transgresses
nelther the terms of the Enabling Act nor
constitutional restrictions," Id. at .
1y L. Ed, 24 at 17.

The Court used the normal leglslative test for determining valldity
declaring:

g federal court system {augmented by the
Necessary and Proper Clause?mcarries with

1t congressional power to make rules governing
the practice and pleading in those courts,
which in turn inc.iudes & power to regulate
matters which, thcugh falling within the
uncertain area between substance and procedure,
are rationally capable of clasgsificatlon

ag either," Id, abt___ . 1l L. Ed, 2d at 17

Rulemakers must, therefore, welgh, 1in much the same way as Congress
might, the desirablility of uniformity end efficlency in federal

litigetion agalnat the deslrabllity of permitting the states,
el 2=




wherever possible, to exercise power and enforce thelr own

policy in areas n-rmally regulsated by the states.

4 good example of tne difficulties are found in Clause 1 of
subdivision (b) of Ruie 23 (Clause 1 of Proposed Rule 23.1)
requiring that:

"tne plaintiff was a shareholder oI
member at the time of tne transaction

of which he complains or that his share
or membership thereafter devolved on aim
by operation of law." (New matter is
underlined,)

In the main, the relations between shareholders and directoré:
so far as they relate to stockholders derivative sults, are
controlled by the states. Obviously, requirement of ownership
of shares at tne time of the act complained of limits somewhat
the possibility of shareholder sults against company officials.
It does, therefore, aftect the practical procedural-substantive
balance in the corporate field. Whatever our judgment might
have been had the issue been posed in the first lastance, in
view of the more than a quarter of a century history of the
federal provision and the current stockholder-management
balance, which has been achleved 1ln part because of 1t, we
believe the judgment of the Advisory Committee in retaining the

provision is sound,

We have examined each of the propcsed changes with this questlion
of impact on substantive rights and State policy in mind and,

in our opinion, in no instance hes any substantiél impact been
made which 1s not far outwelghsed Dy a probeble beneficial result

on Federal Practice and judiclal administration.
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A consideratle amount of attention was given to tne guestion
of appealability. It is our opinion that, varticularly

when the modifications are belng {nitially i1terpreted, 1t is
desirable to permit appeals whenever *here ls presented a
substantial procedural lssue, tne proper resolution of whicn

may have a substantial effect on tne litigation,

In tals connection we urge that Subdivision (b) of Section 1292
of Title 28 of the United States Code be utilized more froquently
than 1t hes been to permit appeals from decisions on procedural
matters which may be decisive in a iitigation or wnich may
appreclably reduce 0Xponse. That provision perinits an appeal
where it is "tne opinloa™ of the Distrlct Judge;

Mipat sucn order involves a controillng

guestion of law as to which there is

substantial ground for difference of

opinlon and that an immediate appesal

from the order may materially advance

the ultimate termination of the
litigation.”

The Court of Appeals must also give permission for the appeal.

The provision has been used infrequently, only in the most
"exceptional cases.' See, 8.8., 1960 Dir, Admin. Office U. S.
Courts Ann. Rep. 72-73; H. R. Rep. Noo 1667, 85th Cong., 2nd

Sess., 2 (1958); Milvert v. Bison Laboratories, 260 F. 24 431

(338 Cir. 1958). We thinxz that this excesslvely restrictive

useage is unfortunate,

In the case of some amsndmentsg, such as those to Rule 19 and
Rule 23, there has been substituted for what appeared to De

mechanicel tests utilizing seemingly fized terms such as

"t ndispensable,"” "necessary,"” and "joint or common, or secondary,"
more desecriptive terminology. As indicated below, we approve

il




the amendments as providing morse accurate guides for the exerclse
of judiclal control over procedure in practice. We should be
disturbed, however, if the change in the form of the Rule caused
the Courts to determine that there was no 'controlling question

of law," bv’ . v questions of "3iseretion" not subject to review
under Subdivi ..n (b) of Sectionl 292 of Title 28. It is noted

in tnils connection that the proposed amendment to Rule 19 is based
in part upon such provisions as those 1n New York and Michligan.
See, Mich, Gen. Court Rules, R. 205 (effective Jan. 1, 1963);

N.Y. Civ. Prac., Law & Rules, 1001 (effective Sept. 1, 1963).

Our information is that the New York and Michigan Rules are working
well, Part of the bar's approval of the New York Rule, however,
is predicated on the fact that intermediate apw als are allowed so
that review may be obtalned from an appellate court vefore the

litigation is far advanced.

It may be desirable for the Judicial Conference of the United
States to review the gquestion of intermediate appeals generally.
Ths current crowded gppellate’ docket is, in our opinion, no
justification for unduly restricting intermediate appeals where
they may be useful in securing "the just, speedy and fnexpensive

determination’ of an action. See, Rule 1.

Ons final minor housekeeplng point should be noted. In modifying
its March, 196l draft the revised notes of the Advisory Commlttes
do not indicate reasons for changes. In a number of 1lnstances,

the reasons for changes are clear from a comparigbn of the March,
196l draft and the May, 1965 draft. in other instances the reasons

become cloar only in the light of the specific objections and
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suggestions made by the bar and bench to the Advisory Committee.
Since this legislative history 1B often extremely difficult to
reconstruct, it would be helpful, in the future, where the problem

may arise, to indicate reasons for changes.

The detalled analysis of the proposed amendments to the ecilvil
rules have previously been circulated among the members of the
House of Delegates in the form of & subcommittee report. This
report and the dissenting vlew of one member of the committee will
be transmitted to the Judiclal Conference,

Recommendation #5-=-Proposed Amendment co Rules

of Criminal Procedvre for the
U.S., Digtrict Courts

This committee recommends approval of all proposed amendments
found in the Second Preliminary Draft, with the exception of
new Rule 12.1 (Noti~e of Insanlty); the amendments to proposed
Rule 15 (Depositions); the re-written Rule 16 (Discovery and
Inspection); and the amendment to Rule 24 (Trial Jurors) which
would permi: replacement of jurors who "are found to be"
disqualified. The Committes recommends further amendment of
Rule 49 (Service and Fillng of Papers) and agrees with the
Section of Criminal Law that Rule 6 (The Grand Jury) should

be amended to require disclosure of grand jury minutes after

indictment.

Discussion:
A. Rule 6 (The Grand Jury). After careful study, described
‘below, the Section of Crimlnal Law and thlis Committee recommend that:
(1) Rule 6(e) of the Federal Rules of Criminal Procedure
wlbe




be amended to provide that a reporter transcribe

the minutes of all pkoceedings of grand jury which
are accusatorial in hature; that the cost of such
tpanscript be borne by the government of the United
States and the proceedings in transcribed form be
filed in a sialed envelcpe with the appropriate
United States Distriet Court for further necessary
action;

(2) Similar action be taken either by changes in the
rules of court or by necessary legislation in tie
goveral states which follow the ¢ ommon law practlce
described herein;

(3) After an indictment has been r eturned against

a defendant, and after his arrest, that a copy of the
grand jury minutes or transcript be furnished to him
as a matter of right, upon his request, prior to his
arralgnment or as soon thereafter as is practlcable;
except in cases where the government reveals that
national security or public interest is involved, in
which svent grand jury proceedings shall not be

disclosed without an order of the court.

The reasons for the Section's recommendation are stated in the
report of a Sectlon Committee headed by Judge Gerald S. Levin,

of the Superior Court of Californla at San Franclgco. The
reasoning of Judge Levin's committes 1s persuasive to thils
committee. A copy of hils report, which is the basgis for our
recommendation, has previously been ¢irculated to the mambers

of the House of Delegates and will bs transmitted to the Judiclal
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Conference of the United Stateso.

B. Rule 12.1(Notice of Indanity). The proposal to require
a defendant to give notice befdre trial that he will raise the
delense of insenity i s opposed by the Section of Criminal Law and by
the Board of Regents of the American Collegs of Trial Lawyers. It
1s the opinion of this commilttee that this proposal may have, in
many . insteances, the effect of denying a defendant defenses which are
constitutionally open to him on his plea of "not guilty". An
egsential part of the prosecution'srburden in every case is to
prove the mental capacity of the defendant, even though this burder
may be tacltly satisfied in most cases by a presumption of sanity.
If a defendant is insane, it seems unrealistic to impose any
requirement upon him limlting his ability to raise his mental
capaclity. We feel that many problems in this ares will be resolved
by intelligent application of Proposed Rule 17.1 (Pretrial
Procedure), which we-endorse, and which will requlre "conferences
to consider such matters as will promote a fair and expeditious
trial." The question of the manner in which the government should
be able to prepare for the issue of insanity is being considered
by the American Bar Association Minimum Standards Project and we
do not mean to foreclose whatever recommendations that project

evolves,

G. Rule 15 (Depositions). The Advisory Committee would
permit depositions taken at tne iastance of prosecution. Even
though some states tolerate prosecution depositiéns (a questionable
practice since April 5, 1965, when the Supreme Court held that the
Sixth Amendment controls the States; Pointer v. Texas, No. 577, 0.T.
196L, 33 Law Week 4306), the United States Supreme Court, interpreting
-18«




the Sixth Amendment right '"to be confronted with t he witnesses'", held

in Mattox v. United States, 156 U,S. 237, 242-243:

"The primary object of the constitutional provision

in cuestion was to prevent depositions or ex parte
affidavits, such as were sonmetlves admitted in civil
cases, being used against the prisoner in lieu of a
personal examimation and cross-examinatlon of the witness
in which the acc...d has an opportunlty, not only of
testing the recollection and sifting the consclence

of the witness,but of compelling him to stand face to
face with the jury in order that they may look at him
and jud;e by his demeanor upon the stand and the manner
in which he gives his testimony whether he is worthy

of belief.,"

Pretrlal disccvery on the part of the defense has not been e xpanded
to a point at which the defendant's rights can be fully protected

in the taking of depositions. In the traditiona; trial setting,

a witness who 1s excused from the stand may be recalled latepyin

the trial of the parties later become aware of additional gquestions
which should be asked of the witness. At least during the trial, the
parties have total discovery of the evidence which is golng tobe
adultted at the trial. When depositions are to be taken in advance
of trial, however, the partlies may not have a complete understanding
of the significance of such witnesses' testimony and may be unable
to examine them adeguately. By tnelr terms, thelamendments to

Rule 15 would permlt such depositions "to prevent a failure of
justice." If the testimony of such an absent witness is of suéh

great importance that " a failure of juétice" might result in
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the sbsence of his testimony, it should be apparent that toe
witness is important enough so that the jury should have a

chance to see and observe his demeanor.

The prosecution is not without resources under the presént state

of law. See United States v. Haderlein, 118 Fed. Supp. 346, in

which the court arranged to transport the jury, the marshal,
clerk, court reporter, and counsel for all parties to the home
of a sick witness for the purpose of taking his testimony under

conditions which would allow the jury to see his demeancr.

C. Rule 16 (Discovery and Inspection). The amendments to
this Rule proposed in the Second Preliminary Draft are opposed by
the Section of Criminal Law. The Board of Regents of the American
College of Trial Lawyers has also withheld its approval, The
proposed amendments of this Rule have been drastically changed since
the Preliminary Draft which was approved by our Special Committee
on Federal Rules of Procedure in February of 1964. This committee
adheres to its endorsement of Rulel6 as it would have been amended

by the preliminary draft.

The latest draft of this Rule, which would either condition defense
discovery upon discovery by the government in Rule 16 (c¢), or
alternatively, would permit discovery by the government independently
of defense discovery,ralses grave constitutional questions. The
Fourth Amendment embraces & right to refuse to produce "mere

evidentiary materials." (Gouled v. United States, 255 U,S. 298,

305-306; United States v. Lefkowitz, 285 U.S. 452, L64-465.) A

Search warrant under any other name is still a search warrant and

it is this committee's opinion tnat an order permitting the
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government discevery which would be tolerated in Rule 16 (c) would

amount to an unconstitutional sedrch and seizure.

The proposed amendment limits defense discovary under Rule 16 (&)
only of certain reports "known by the attorney for the government

to be within the possession, custody, or control of the government "
This qualification, added in the Second Preliminary Draft, would
place a premium on failure of adminlstrative agencies to forward
certaln reports to the U, S, Attorney and upon lack of dillgence

by the U, S. Attorney in determining what reports exist. Acting

in a similar context, Congresgs imposed no such qualification in

the "Jencks" statute, 18 U.S$.C. 3500,

D. Rule 24 (Trial Jurors). The amendments to this Rule
would permit selection of six alternate jurors, instead of the
four provided by the present Rule. This committee has no objgction
to that proposal, but the amendment would also permit the repiace-
ment of jurors who "are found to be" Disqualified during the courss
of the trial. Presumably, this would include disgualification -
for bias, and adoption of this Rule will place a premium on intensive
investigation of the empaneled jurors during the trial, when theilr
independence is most important. In effect, the voilr dire examination
would continue throughout the trial. Each slde will have a real
motive for penetrating the jurors' privacy to ferret out any
conceivable ground for disqualification. Such a practice is sufe
to lead to all kinds of improprieties and will idevitably place
special pressures on jurors who learn fpom thelr neighbors and

friends that they are under investigation.

E. Rule 49 (Service and Filing of Papers). Nelther we,
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Nor the College of Trial Lawyers, nor the Section on Criminal Law,
oppose the amendment to Rule }j9 (&) which woulid require all motions
to be served upon "each of the parties.” It is obviously fair and
just that all parties have notice of all pleadings filed in the
case. The Section of Criminsl Law suggests, however, and we agree,
that the rule should be amended to glve discretion to the district
judge to permit any* party, upon application, to serve only a written
notice on the other parties inviting their attention to a pleading
filed with the court. In its present form, the amendment may place
congsiderable burdens on appointed counsel for ipndigent clients at
mass conspiracy trials, and the judge should at least have the power

to relieve counsel of that burden,

The Criminal Law Section additionally opposed the amendment of Rule
~v and the elimination of Rule 19, which would have * .: effect

of permitting a district judge to transfer cases from division te
division within a district whether or not the defendant wcnsents,
It 1s our conclusion that such discretion should be vestaed in the
trial judge since it 1s obvious that there can be appellate review

of any claimed abuse of discretion,

Respectful submitted,
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