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To: Honorable Alicemarie H. Stotler, Chair,
Standing Committee on Rules of Practice and
Procedure

From: Paul V. Niemeyer, Chair, Advisory Committee on

Civil Rules
Date: December 6, 1996
Re: Report of“the Advisory Committee on Civil Rules
I Introduction

The Advisory Committee on Civil Rules met on October 17 and
18, 1996, at the Administrative Office of the United States Courts
in Washington, D.C. A brief summary of the topics considered at
the meeting is provided in this Introduction. Part II recommends
that this Committee transmit to the Judicial Conference changes to
conform the Civil Rules to the repeal of the statutory provision
that allowed parties that had agreed to trial before a magistrate
judge to agree also that the first appeal would be taken to the
district court. Part III(A) notes the developing events during the
continuing comment period for the Civil Rule 23 proposals that were

published in August. Part III(B) describes the progress made to

implement the discovery study that was sketched in the May 17, 1996
Report of the Civil Rules Advisory Committee to this Committee.

Several committees of the Advisory Committee were appointed to
help focus the work of the Advisory Committee. The committees
appointed to address current projects include the Admiralty
Committee, Discovery Committee, RAND Report Committee, and
Technology Committee. An Agenda and Policy Committee also was
appointed.

Early, nonfinal drafts of the RAND report on experience with
local plans implementing the Civil Justice Reform Act were
discussed. Judge Jerome Simandle, of the Court Administration and
Case Management Committee, was present and made valuable
contributions to the discussion of means of coordinating the work
of the advisory committees and this Committee with the Court
Administration and Case Management Committee. It is anticipated
that close coordination will be possible during the very brief time
that will be available for offering advice to the Judicial
Conference. No concrete advice was offered or considered, however,
because too many aspects of the enterprise remain work in progress.
The Advisory Committee will not be able to consider the
recommendations of the Court Administration and Case Management
Committee in time for this Report. A supplemental report will be
provided once the recommendations are known.

A variety of other topics were considered. Proposals to amend
the Admiralty Rules, advanced by the Department of Justice and the
Maritime Law Association, were referred to the Admiralty Committee
for further review and drafting wunder the uniform style
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conventions. The continuing problem of developing good advice
about the Copyright Rules was discussed. Proposals to permit
private carrier or electronic service of papers after the initial
summons and complaint were referred to the Technology Committee.
Note was taken of the Jud1c1a1 conference decision to fund a court-
appointed panel of neutral experts in the consolidated MDL
litigation involving s111cone gel breast: -implants. ,.The Evidence
Rules Advisory Committee request for rev1eW of proposed Evidence
Rule 103(e) was met by discussion.and a report of the draft Minutes
to the Ev1dence Rules Commlttee. Answers were. prepared for the
quinquennial questlonnalrenthat asks ‘the Adv1sory Commlttee to
consider its own contlnulng role ‘and functlon.

Sectlon 207 of S 1887 the ‘ederal} Wurts Improvement Act of
1996, 'Act, uof .October. 19, 1996 Wreshapes‘ the 28 {U.S.Cy § 636
prov1s;ons or| appeal from a judgment ente ed by a maglstrate Jjudge
‘1strate judge. Section
Mappeal paths.' , Appeal
lor,\alternatﬂuve;Ly, the
ting | to trlal before a

,toithe dlstrlct

ﬁernﬁtlve

ppeals
f ‘

,@be taken:

AU
ig ‘¢ert;u Wappeal from the

! € J ‘ ?
maglstrate judge could be rev1ewed only by petltlon to the. court of
appeals for leave to appeal. This seconm appeal path has been
resc1nded ‘leaV1ng only[the pathpofudlrept a ﬂﬁ

i
appeals. ’1‘ ! . !

N

' Py rtlons of C1v1l Rule 73 refer to
appealwto the dlstrlct .court.: ClVll Rule ‘4 %5 uand 76 establlsh
the procedurenﬁor appeal to the dlstrlc ou t ‘Rnlew73 must be
conformed toﬁthe statute as amended and . R‘les}7 75, and; 76 must
be abrogated ‘”Portlons of Forms, 33 and lsommustmbe changed to
conform to the statutory and rules changew

HTolconform these rules
to the ; statutory changes, the Adv1sory,Comm1wtee mecommends the

i

changes shdwn‘below 1n the usual‘form. »NWH‘”M‘ g»m;iﬂ I

, H:
‘ The Adv150ry‘Commattee also. recommends thgt thesenchanges be
transmnttedﬂto ‘the Judicial Conference w1thbut’“ny perlod of public
comment w1th the recommendatlon that they beusent KNlﬂtO the
Supreme Court for subm1s51on to Congress, Part I(4)(d) of the
Procedures iormmhe Conduct of Business by the Judlclal Conference

Commltvees onwmules‘bf Practice; and Probedure‘authorlzes this

Commit; eettpp"eirmlnate the publnc notlce pndﬂ#ommentwmequlrement
I

1f in, thewﬂcasex pf ua technlcal or conform;ng amendment, it
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. take effect on: December: 1 and
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determines that notice and comment are not appropriate or
necessary. Whenever such an exception is made, the Standing
Committee shall advise the Judicial Conference of the exception and
the reasons for the exception.™

Parties no longer can consent to appeal. from the judgment of
a magistrate 7judge to the district court. Perpetuation of. the

Civil Rules describing such appeals serves no purpose and may

mislead some parties to consent to trial before a maglstrate judge
for the purpose of also achieving a hoped-for 'speedy and
inexpensive opportunity to appeal "at home." Even if the comment
and hearing requirement is excused, conforming amendments can

‘become effective only on December 1, 1997, more than a full year

after the statutory change., With comment and hearing, the date
would be pushed back to December 1, 1998. Once Congress has made
the decision to abollsh this means of appeal, the only question for
the. Enabllng Act Process is the technlcal one,of making the right
conforming ‘changes. . . The Adv1sory Commlttee ‘believes that the
conformlng changes are suff1c1ent1y clear to justlfy‘prompt actlon.

It is . p0551ble that on December 1, 1997 rSome cases Wlll
remain pending . before maglstrate judges in Whlch the ! partles have
consented  to; appeal *o the dlstrlct court.w ‘There is no need to
defer. conformlng .changes for . fear'oﬁ the‘lmpact on these cases.
The retroactive effect of, the statutory change is not a matter to
be resolved by court rule..  The'| effect of the%conformlng rules
changes will be governed by the Supreme Court order making the
amendments.‘the ‘usual: provision, in,rules order5w1s that the changes
‘”govern all’ proceedlngs inileivil
cases, thereafter cominenced and q‘nsofar as: just rand practlcable,
all proceedlngs in kuv1l»case5‘then pendlng."si 28 U.S.C.A. §
‘ . jjapply . to pending proceedings
‘;of the court 'in which;such
+ ‘ ’msuch’rule in! stch

r«Would work 1njustlce, 1n Wthh

. \l, w
|

o
[

"to the extenththat”whnuthewop
proceedlngs are: pend1 g,
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75, 76:‘Forms 33 34 b

#\A record of’ the proceedlngs
shall be made “the requlrements of Title 28

U.S.C. § 636(c‘)‘“ 5

accordance with Title 28, U.S.C.
#ﬂﬁﬂﬁﬁhae-agree—te-the"optrona&
:v&s&en-fd}—ef -thigs-rutes appeal
7ctlon of a magistrate judge in
ie to the court of appeals as it
ct court. ‘

—En-fxxxﬂfkﬁxxrﬂwrth—E&t&e—ﬁH%-
referenee4a>frfmgistfate—3udge-
endEheﬁﬁaaaﬁ}4xrfrdistr&etrﬁudge
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proceedlngs under this: rule Wil
would from a judgment of the dai
fd}-(ﬁﬁa&xﬁﬂrehppea}'Rﬂut
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of-the--court—-and- thereafter——iﬁﬁﬂpetrtb&n—en}y7wte—4ﬂxrﬂamfﬁb—ef

appeais— F}
' ‘ Committee Note ‘ L

The Federal Courts Improvement Acf of 1996 repealed the former -
provisions of 28 U.S.C. § 636(c)(4) and /(5) that enabled: partles NJ
that had agreed to trial before a- maglstrate judge to agree '‘also o

that appeal: should be taken to: the" district court. “iRule .73 .is
amended to conform:to  this, change. Rules'. 74, 75, and' 76 are T
‘abrogated for the same reason. , The jportions.of Form B3Tand Form 34 m
that: referred to appeals to the di ‘rlct courtwalso are deletedm
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appeal-is-to-a-judge—~of-the-district-court---The-eterk-shati-mnait

.eopies—of--the--peotice-to-ali--other--parties-and-note--the -date-of

maiiing-in-the-eivii-dockets
fey- Stay—Pendtng—Appeai—--Hpen—a—shewzng—that-the-magistrate

Judge-has-refused-or-otherwise -failed to-stay- the-judgment-pending

appeai-teo-the-distriect--judge-under--Rute -73(d);--kthe-appeiiant-may
make-application-fer-a-stay-to-the-distriet-judge-with~reaseonabie

netiee-te-atlparties—-The-stay-may-be-conditioned upon-the-£fiting

in-the-distriet-court-of-a-bend-or—other-apprepriate-security~

o fd}-Btsmtssa}---Fer-fat}ureda&ﬁxﬁmﬁhrﬁﬁﬁﬂr%&uﬁﬁriﬁdfmrefbaﬁy
teeai-ruie-or-order;-the districtjudge-may--take-such-action-as-is
deemed--apprepriate - --incltuding--dismissel-—-ef--the--appeat——--Fhe

distriet-Judge-also--may--diamias -the-appeai-apon--the--filting-of-a

stipaiatten—stg&a&%xriﬂﬂ_ﬁﬁ&%ﬂfﬁr-er-&penﬁmetton1ﬂu}fﬁﬁﬂxxrhybthe
appeiiant—

Committee Note

Rule 74 is abrogated for the reasons descrlbed in the Note to
Rule 73.

Raie—?s——-Preeeedtngs—en—Appeai—Frem—Hagtstfate-audge—te-Bistrtet
dudge—-tnder—-Rute-73{dy)
€ay- App&ieab&iityb--ifrjﬁfﬁﬁﬁfhf@ﬁriﬁﬁka&4&r&h&—&& S Cr—-§
636tey7-when-the-parties-have-previousty-etected-under-Rute-7?3{d}
te—-appeal-teo-a-district ~judge--rether--then-to-the-court-eof-appeats,
this-rute-shetl-goevern-the-preceedings-en—-appeat~
tb}-Record-on-Appeai~
- A €bmpes&tieﬂ———4Hn?—ertgtna}-papefs-aﬁﬂriﬂﬂﬂﬂﬁﬂxkﬁér}ed
with-the-elerk-of-the--district -court--the -transeript-of-the
proceedings;-if-any;-and-the-decket-entries-shatt-constitute
the-feeerdrf&riﬂﬂxuﬁb———En—itear€£F4ﬂHﬁrﬁﬁaaﬁﬂ}dEhe-parttes~
wrthtn—ie-days—after-the—fi}tng-ef—the-nettee-ef—appee}-—may
ftie-iriyxﬁﬁ?-statement-e£¥4ﬂur-ease—shew&ngbixnwﬂame-tssues
presented--by--t—he—--appeai——arese—-&né--were--deea.—d-ed——-by——the
‘magistrate—j&dgev-and-seeaﬂm}4&ﬁﬂﬂt<ﬂfﬁffﬁriﬁ&ﬁbﬁé;the-faets
averred—&néipreve&-erﬂamxﬁﬂa4xr&xrjnxﬁ&£kﬁs—are—essenttai—te
a—deeisten—ef—the-issues—presenteé- :
‘——fei—?ranseript——-With1n-&9—days—after—ftitng-the—nettee—ef
eppeal--the--appeliant---shelid-—-meale --arrangements —-for-—the
preduettenﬁaﬁﬁt#ﬂﬁﬁﬁx&&@t-ef—saeh*p&rts*ﬁ?%&mr@feeeedings-as
the—appe}iant-deems—neeessary———Hn&ess-the-entire-transertpt
Fa- te—be—ﬂfmﬂfwkﬁk——4ﬂxrﬂnmyﬁEhnﬂ?—ﬂmerH&-the—ttme—prQthed
abever—shalti-sery e-en—the-appeiiee—and—ftie—w&th—the—eeurt—a
deser1ptteﬁ<&§4ﬂn&Tm&ﬂﬁrefaéheﬁaﬂnﬁxﬁﬁnaeﬁ&ﬁgﬂriimrappe}iant
1ntends-%frin%ﬁm¥ﬂ?<xraame-appea}—--§§?4ﬂnr4ﬁa&£EHm?—deems—a
transertpt-efﬁ&Hﬁ&Eﬂmﬁﬁﬁrfﬁf4&&?1ﬂ5ﬁ&*&ﬁ5@ﬁrtﬂ-be—neeessary-
thhtn-afk~&&ys—@£tefb4axy—serv1ee-fﬁ?-&he statement--of-~the
,appe}}anty—the-appe}}eeﬂﬁmeb1uﬁﬁnr<nr4$mra@peiiaﬁtrandrfiie
thhmqﬂﬁ? - Court- -a-«%a&hﬁﬂﬂﬁhﬁ%-fﬁ%-addttiena}—ﬂﬁﬁﬁﬁ? +o-~pe
tﬂeiudeé—--—?he—iqnxﬂﬂﬁﬁﬂe—sha}i qmﬂ«r-arrangements-ﬁkn?-the
in&iﬁﬂiﬁh-&f-&}}ﬁﬁxﬁ&1ﬁﬁﬂﬁriﬂﬂiﬁﬁfiﬁﬁkimgisfiﬁffrﬁﬁdge——Hpen
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netiony-exempts -the-appellant-frem-previding certain partss-in
which-case-the-appetiee-mnay-provide—-for-their-transeriptions
-—{3)-Statement-in-Lieu-of-Franseripts——-If-no-record-of--the
proceedinga-ia-avaid-able for-transeriptiron;-the parties—shatis
within-16-days-after-the-filing of-the-notice-of-appeai;-£ite
. a-statement-of-the-evidence-from-the-best-avatiable-means—-te
‘be-s&bmrtte&ﬁﬁ&dﬂgnrfﬁtthe-transertpt-—éEﬁ%&nrﬁmf%&eSPeannet
. ;agree-they-sha&&rfﬁ&muirfrﬁ§baﬁementvfﬂ%~éherr«&rfferenees—te
ajﬁhe-magtstraée-ﬁaége fef—Sett}ement—wl~ﬁ‘w“ o
fey- qhmmr4&3&%Frltng-8rtefs—--4££Haar—a-ieeai-iwﬂirﬂﬁb-eeurt
erder-fﬁ&ﬁﬁﬁﬁjnr-prGthes——the—4kﬂﬂxﬁﬁﬂgr~Erme—iﬂ$aiﬁrﬁﬁﬁﬁ—f1}1ng

Rule 75 is abrogated for
Rule 73.

Ruie-?ﬁ—-—Jadgment—ef-the—ais‘“
73¢dy-and-€ests ' . i) e
--fa)-Entry-efﬂEudgnen%— “Whe

adtigme

a0
i
pr

Ehe-dt'
parttes—a-eepy-ef-the-erd
- ¢by-Stay--of--Ju

sha}}—be—stayedﬁE&E%H}%b&‘
151=1e-é3.-s“v:-:e5:e‘e-j-v.-16‘z§f‘e3“}1 o ‘wwf ‘f“ -
the-—dee WWMM‘H i :gwfffiii
petiti W,,.f“ut) [limw ol ki T
of-~-Eh ‘ <y e
petii:‘ei[
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erdered-by--the--distriet-judger-—-Fhe -eost—of--the--transcript,-if
neeessary~for--the -determinationr -ef-the-appeal--and -the -premiuns
patd-for-bonds -teo-preserve rights--pending-appeal-shali-be-taxed-as
costs-by-the-eierk-

Coﬁmittee Note

Rule 76 is abrogated for the reasons: descrlbed in the Note to
Rule 73.

Form 33. Notice of Availability of Maglstrate JUdge to Exercise

Jurisdiction and-Appeai-6ptien
*****ﬂ

An appeal from a judgment entered by a maglstrate judqe may be

~taken dlrectly to the United States court of appeals for this

judicial circuit in the same manner as an appeal from any other

_judgment of a district court. A}ternat1veiy——upen—eensent by-att

parttes-—an—appea&—f&%mrirfﬁxwgment-e&ﬁ&a&ai%ar-a-m&gtstr&te—3udge
nay—-be--tajkenrrdireetiy-to--a-distriet-Judge:---Cases—-in--which-an
appea}—ts-taken-te—a—distrtet—3adge—may-be-rthewed—by—the—Untteé
States—eeart—ef—aignﬁﬂfr4&&?4HEH}-}udte&a&"eireuft-ehkyfby—w&y—ef
petition-for—-teave-to-appeats 1 |

Copies of  the Form for the "Consent to Jurlsdlctlon by a
United ' States Maglstrate Judge" | and—ﬂqﬁkxﬂﬁuxr—ef—iﬁmaﬁfb £o--a
Bistrtet-audge“ are available from: the clerk of the court.

"

- Form 34. ConSent to Exer01se of. Jurlsdlctlon by a Unlted States

Haglstrate Judge——Eieetien-ef—Appeai-te-Btstriet—Judge
*****‘;
EBEGT%QN—eF—APPEAL-TQ-BISTREGT—JHBGE
fBeﬁnetﬂamaaﬂa&4ﬂﬁﬁr1ﬁ&ﬁﬁfﬁref~thereensenteFefmﬁrfjﬁﬁréhﬁarerthat
the-appea}—ite-dtreetiy—te—the-eeurt-ef—appea&s-i
In--aceordance —with--the - previsiens-—eof-THitle —-28;-th5-€¢——§
636fte} t4y7—-the-—undersigned-—party - -or-parties--etect-teo—-take -any

‘appea}-tn-thts-ease-te—a—distr&et*gudge—ef-thts-eeurt—

— e ao . T———-- — — w ——-.—-—— -——

---Pate———————————- . ——Stgﬁature
Note: Return thls form to ‘the Clerk. of. the Court 1f you. consent to
jurlsdlctlon byﬁa maglstratewﬁudgewh Do not send a copy of

this form to any dlstrlct judge or maglstrate judge.
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II1 Informational Items
A. Rule 23 Hearings

In August, 1996, proposed amendments to Civil Rule 23 were
published for comment. ertten comments are beginning to. arrive.
Three public hearings have been scheduled. The first hearing was
held in Phlladelphla“bn ‘November .22, " drawing nearly three dozen
witnesses. Virtually every feature of the proposed amendments drew
extensive comment. The comments ranged from full support for the
proposals through suggestions for improvement to. strong opposition.
Although in one sense the comments ‘reflected 'themes that had been
made familiar, durlng the 1engthy’process that 1ed to proposal of
these »amendments,‘ﬁthey alsoh prov1ded much ground for lfurther

for purposes”

In reaction toithe sar ¢ srthatiproduced | Civil Justice
Reform Act, € 31 ame 1. pinkipl P ‘1de for the
experimental locallio; Nl 1 X osure in civil
cases. The~pr‘cti st JE sequse y”en ] ved by the 94
districts varyuw1de ‘pt ble ofhs 1dy. From the
beglnnlng, it w o} ] b W,$ rylto.analyze
the experlences and flapproac f i {éw'ﬁational‘rule.

. | 2 h

Also in response‘to the C1v11 Justwce Refbrm Act’s urglng that
procedures be dascovered to reduce delay and’ cost in litigation and
in response to 'similar demands of" attorneys directed more
specifically at the cost of discovery, the Adv1sory Committee
decided to undertake a more comprehen51ve look‘at the discovery
rules, pr1n01pally to determlne thelr cost to lltlgatlon and to
dlscover paths to reduce the cost without redu01ng fairness in the
resolution of dlsputes.

The Advisory Commlttee accordlngly decided at its October
meeting to address these discovery issues as part of a long~term
and comprehensive discovery project that also will include long-
standing projects of the Committee to review the grounds for
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vacating or modifying Rule 26(c) protective orders, to review the
scope of discovery provided by Rule 26(b)(1), and to review
discovery abuse.

The Discovery Committee was appointed. A special Reporter,
Professor Richard L. Marcus, has accepted appointment for work on
the discovery study. The Federal Judicial Center has agreed to
undertake a new empirical study of discovery, working in
conjunction with the Discovery Committee to plan the proper scope
of the study. A conference on discovery is being planned for
September, 1997, to attempt to gather as many reform ideas as
possible. If these efforts are successful, the October, 1997
meeting of the Advisory Committee will seek to identify promising
approaches to be developed by the Discovery Committee Ffor
consideration by the Advisory Committee at the spring, 1998
meeting.

It is far too early to speculate on the directions that
discovery reform may take. One possible combination, for example,
would strengthen and nationalize initial disclosures; permit a
limited area of party-directed discovery; and require a formal
discovery plan, approved by the court, for more extensive
discovery. Many variations on this three-layer, "neapolitan,"
approach can be imagined.

Because discovery is so important, the Advisory Committee
hopes to find changes that are recognized as improvements by judges
and by lawyers on all sides of the litigation process. Care must
be taken to avoid changes that predictably and systematically work
more to the advantage of defendants, or more to the advantage of
plaintiffs. At the end of this project, it may be concluded that
significant changes are not possible because there is good reason
for the substantial controversy that surrounds any proposal. It
may instead be concluded that there is no need to reform the
discovery rules — that there are no problems that can be cured
without incurring undue costs, or that whatever problems may exist
can be cured by better use of the discovery rules we now have.
Whatever the lessons may be, and whatever proposals for rules
amendments may emerge, a thorough study of present experience may
help put the broad discovery issues to rest.




