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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

~ ALICEMARIE H. STOTLE December 13, 1995 CHAIRS OF ADVISORY COMMITTEES
CHAIR : ’
JAMES K. LOGAN
PETER G. McCABE : : APPELLATE RULES
SECRETARY . PAUL MANNES
BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM

CIVIL RULES
‘ . D. LOWELL JENSEN
TO: Members of the Stunding . CRIMINAL RULES
Committee on Rules RALPH K. WINTER, JR.
EVIDENCE RULES

Dear Colleagues:

The Advisory Committee on Civil Rules has no items requiring
action by the Standing Committee. A detailed account of our past
meeting is set out in the Minutes. As you know, the Advisory
Committee has spent a great deal of time struggling with class
actions and Rule 23. Approximately four years ago, a proposal to
collapse the (b) (1), (2), and (3) classes into one was sent forward
by the Advisory Committee. With the new large settlement classes
coming on the horizon, and the expanding use of Rule 23(b) (3) in
mass tort disasters, the committee decided that it was unwise to
continue with that proposal. We then began a process which has
taken the past two and a half years. That process included a
request to the Federal Judicial Center to c¢onduct an empirical
study of class actions in operation in the district courts across
the country. We spent considerable time working with the research
group of the Federal Judicial Center in developing the required
protocol. Unfortunately, the project suffered mightily from an
extraordinarily weak data base. The good work of the Judicial
Center quickly spotted serious gaps in the furnished data, which,
in combination with reporting errors, cast doubt on the accuracy of
much of the data that was available. That study was then
refocused. The new study was more modest, reflecting the actual
available data. The Judicial Center will furnish a copy of the
~study on request. -

Our process also included extensive discussion with academics
and practitioners. These discussions continued in 1994 with an in-
house tutorial conducted by Herb Wachtell of the New York Bar,
Professor Francis McGovern of the University of Alabama School of
Law, and John Frank of the Phoenix Bar. Wachtell and McGovern have
considerable experience in the current use of¢lass actions in— -
large cases, including the creation of complex alternative dispute
systems to administer disbursements of billions of dollars. John
Frank was a member of the committee when (b) (3) was added to the
rule in 1966.



On February 16 & 17, 1995, the committee met at the University
of Pennsylvania School of Law in a meeting hosted by Professors
Steve Burbank and Geoff Hazard. Approximately 16 academics and
practitioners joined the committee. I attach a copy of that
agenda. on March 29-30, the committee participated in a conference
in Dallas, Texas, convened by The Southwestern Legal Foundation and
Southern Methodist University. Arthur Miller was the dlscuselon
leader for the conference, and Geoff Hazard was its reporter. The
first day.of the conference was confined to discussions by leading
academmcs across the country. Approx;mately 100 lawyers Jolned the
20 academics on the sécond day in a plenary session., The
conference included freeranging discussions as well as scholarly
presentatlons from Professors Dav1d Shaplro, Paul Carrlngton,‘ Steve

| Ed Cooper,,Deboxah Hensler (RAND), and others., Much of

’ i rpupwlltlgatlon The committee mext met
¢ -University:, School of Lawm_‘ﬁ‘e
“atlonal symp051um on" claSs antlons

,‘summer, w1th o, al
veral avenues of T rm had
‘1e ohanges 1nto tw C

"xm;Lttee when‘ it, ‘met on
rsit y\labama Schoql of LaW‘ The
5you comes from that meetlng ' The
gyoceed Wlth any, of the seqpnd group of
>n51sted largely of‘“cleap up.” [The four
Q‘ st grOup‘were.‘ (1) Interlocuto#y appeaﬂ draft
“(2) Changlngrthe 23(b)(3) requirement that a class actpon be
sup or to a requlrement that it be “necessary for the ialr and
efficient dlSpOSltlon 'of the. controversy ; (3) Limiting Rule
23(b 3). by  requiring . .consideration of]. the probablllty and
1mp; ance of success on the merits--item (11) 19‘ the‘ first
para aph of (3); :and subparagraphs (E) and‘(F), (4) Recognmtlon of
ﬁseﬁw ement classes” in Kb)(3), but not elsewheren o oy

As. noted 1n ‘the Mlnutes,‘the meetlng at the Unlver51ty of
Alabama was also‘attended by represents tives ‘of the Amerlcan
College of Trial Lawye; the Litigation Bectlonwof the American
Bar .As50c1atlon and seVeral dlstlngulshed. practltlonersv All
part1c1pated in the discussion. ‘
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It is not my purpose to explain here the actions taken by the
committee. Professor Cooper and I will do that in person. The
actions taken by the Advisory Committee are reflected in the
attached draft rules and notes., My purpose is, rathe¥, to outline
for you the work devoted to this issue by the Advisory Committee.
The large amount of time the Committee has spent has caused me to
puzzle over how the Advisory Committee -can best profit from the
expertise of the Standing Committee .and how to make this a
meaningful collegial discussion. 1In reflacting on how to proceed,
I was persuaded that we should put the matter on the January agenda
of the Standing Committeéiyas:‘a information item without the
pressure of decisionmaking. This will give the Standing Committee
opporturiity to explore these difficult issues and share its views.
The Advisory Committee at its April meeting will then be able to
benefit from the discussions at the January meeting of the Standing

- Committee. Our plan is to then bring the class issues to the

summer meeting of the Standing Committee with a rvequest . for
publication. This way you will not be greeting a stranger at the
summer meeting. Ed and I look forward to being with you in
January. : * ‘ \

Sincerely yours,

Patrick E. Higginbotham
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PRELIMINARY AGENDA
Advisory Committee on Civil Rules
University of Pennsylvania Law School
February 16-17, 1995

I. First Session - Thursday, February 16, 1995, 1:30 - 5:15 p.m.

A, Welcome - Dean Colin Diver

B, Plan for the Meetings - Professor Stephen Burbank

C. New Congress Update (2 - 3 p.m.) - Judge Patrick Higginbotham

D. Break (3 - 3:15 p.m.)

E. Presentation of Preliminary Results of FJC Empirical Study
(3' 15 - 4:15 pim.) - Thomas W1llg1ng

F, Securities Class Actions (4:15 - 5:15 p.m.) -~ Judge Anthony
Sc1r1ca

II. Reception at the Law School (5:30-6:30 p.m.)

III. Dinner, The Garden, 1617 Spruce Street (7:00 p.m.)

1V. Second Session - Friday, February 17, 1995, 9 a.m. = 12 noon

A. The 1992/93 Proposed Amendments (9 - 10:15 a.m.) = Professors

Thomas Rowe & Edward Cooper

B. Break (10:15 - 10:30 a.m.)

C. Settlement Classes, Mandatory Classes and "Futures" Classes
(10:30 - 12:30 p.m.) - Judge Edward Becker, Judge William
Schwarzer, and Judge Lowell Reed

V. Lunch (12:30 - 1:30 p.m.)

VI. Third Session - 1:30 - 4 p.m.

A. Alternatives to the Class Action (1 30 - 2:45 p.m.) - Judge
Patrick Higginbotham PRSI Peces

B. Break (2:45 - 3:00 p.m.)
C. The Path Ahead (3:00 - 4 p.m.) - Professor Stephen Burbank

D. Adjournment (4 p.m.)
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DRAFT CIVIL RULE 23

NOVEMBER 1995 EXCERPTS

The Civil Rules Advisory Committee discussed four major aspects of a draft class action rule
at its meeting on November 9 and 10, 1995. It did not discuss any other aspect of the full draft of Civil
Rule 23 that was before it. The attached materials are set out in a sequence designed to ease the way
into the discussion.

The first attached page sets out all of the draft subdivision (b)(3) and subdivision (f). Several
portions of (b)(3) reflect the matters discussed at the November meeting. (1) Item (ii) in the first
paragraph is set out in two alternative versions at lines 8 through 13. This item embodies a preliminary
review of the merits as part of the (b)(3) certification decision. The first alternative simply sets a "not
insubstantial" threshold. The second alternative adopts a more complicated balancing test that weighs
the prospect of success against the burdens of class litigation. Either alternative is supplemented by new
factor (E), lines 33 to 34. The Committee has not chosen between these two alternatives. (2) ltem (iii)
retains the familiar requirement that a (b)(3) class be superior, but adds the new requirement that it also
be "necessary"” for the fair and efficient disposition of the controversy, see line 14. This requirement
underscores the distinction between settings in which individual litigation is possible — perhaps with
consolidation by some means other than Rule 23 — and settings in which the underlying claims will
not support individual litigation. (3) Factor (F), lines 35 through 37, would allow a court to refuse
certification, even though the class claim seems strong on the merits, on the ground that the public and
private values served by class relief are outweighed by the burdens of class litigation. (4) Factor (G),
lines 38 through 41, reflects a modest approach to certification of settlement classes; it is supplemented
by the change from "adjudication” to "disposition” in lines 14 and 16 of the introductory paragraph, The
Committee discussed settlement classes at length but reached no resolution.

Subdivision (f), lines 43 through 48, provides for permissive interlocutory appeals from
certification decisions. It has not been controversial within the Committee.

The next attachment is a draft Committee Note dealing with the provisions noted above. It has
not been reviewed by the Committee, but reflects the November discussion.

The final items are a full Rule 23 draft, and draft minutes of the November meeting. Except
for the items noted above, the full draft has not been reviewed by the Committee. One of the major
questions that remains for Committee consideration is whether it is wise to attempt at one time as many
changes as this draft reflects.
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RULE 23. CLASS ACTIONS

* %* % & %

(b) €rass—actions—Mzxintanabte When Class Actions may be Certified.
An action may be maintainmed certified as a class action if the
prerequisites of subdivision (a) are satisfied, and in addition:

(3)

* * % * *

the court finds (i) that the questions of law or fact

e——

common to the certified Class members—of—the——class
predominate over any individual questions =ffecting—oniy
individuval-members included in the class action, (ii) that
{the class claims, issues, or defenses are not
insubstantial on the merits,) [alternative:] {the prospect
of success on the merits of the class claims, issues, or
defenses is sufficient to justify the costs and burdens
imposed by certification}, and (iii) that a class action is
superior to other available methods and necessary for the
fair and efficient adjudicationr disposition of the
controversy. The matters pertinent to the these findings
include:

(a) the interest—of-members—of—the—ciass—imrindividuaily
controtling—the—prosecution—or—defense—of practical

ability of individual class members to pursue their
claims without class certification and their interests
in maintaining or defending separate actions;

(B) the extent and nature of any related litigation
against involving class members of—the—class;

(C) the desirability or—undesirability of concentrating
the litigation of—the—claims in the particular forum;

(D) the likely difficulties tikely—to—be—encountered—in
themanagement—of in managing a class action that will
be avoided or significantly reduced if the controversy

is adjudicated by other available means;

(E) the probable success on the merits of the class
claims, issues, or defenses;

(F) whether the public interest in — and the private
benefits of - the probable relief to individual class
members justify the burdens of the litigation; and
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(£)

(G) the opportunity to settle on a class basis claims that
could not be litigated on a class basis or could not
be litigated by [or against?] a class as comprehensive
as the settlement class; or

* * % % *

Appeals. A court of appeals may in its discretion permit an

appeal from an order of a district court granting or denying a
request for class action certification under this rule if
application is made to it within ten days after entry of the
order. An appeal does not stay proceedings in the district court
unless the district judge or the court of appeals so orders.
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Tentative Draft Rule 23 Note
page -1-

PARTIAL DRAFT ADVISORY COMMITTEE NOTE
December 12, 1995

Subdivision (b). Subdivision (b) has been amended in several
respects. Some of the changes are designed to redefine the role of
class adjudication in ways that sharpen the distinction between the
aggregation of individual claims that would support individual
adjudication and the aggregation of individual claims that would
not support individual adjudication. Current attempts to adapt
Rule 23 to address the problems that arise from torts that injure
many people are reflected in part in some of these changes, but
these attempts have not matured to a point that would support
comprehensive rulemaking. When Rule 23 was substantially revised
in 1966, the Advisory Committee Note stated: "A ‘mass
accident’ resulting in injuries to numerous persons is 'ordinarily
not appropriate for a class action because of the likelihood that
significant questions, not only of damages but of liabilitiy and
defenses to liability, would be present, affecting the individuals
in different ways. 1In these circumstances 'an action conducted
nominally as a class action would dégenéraﬁe in practice into
multiple lawsuits seprately tried." Although it' is clear that
developing experience has supetrseded that squesﬁioh,[the‘lesscns
of experience are not yet so clear as to support detailed mass tort

provisions either. in Rule 23 or a new but related rule.

The probability that 'a claim would support individual
litigation depends both on the probability of any ‘recovery and the
probable size of such recovery as might be won. One of the most
important roles of certification under subdivision (b) (3) has been
to facilitate the enforcement of valid claims for small amounts.
The median recovery figures reported by the Federal Judicial Center
study all were far below the level that would be required to
support individual litigation, unless perhaps in a small claims
court. This vital core, however, may branch into more troubling
settings. The mass tort cases frequently sweep into a class many
members whose individual claims would easily support individual
litigation, controlled by the class member. Individual class
members may be seriously harmed by the loss of control. Class
certification may be desired by defendants more than most plaintiff
class members in such cases, and denial of certification or careful
definition of the class may be essential to protect many
plaintiffs. As one example, a defective product may have inflicted
small property value losses on millions of‘cdnsumers,‘reflécting a
small risk of serious injury, and also have caused serious personal
injuries to a relatively small number of consumers. Class
certification may be appropriate as to the property damage claims,
but not as to the personal injury claims. g :

In another direction, class certification mayLbe sought as to
individual claims that would not support individual litigation
because of a dim prospect of prevailing on the merits.
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Certification in such a case may impose undue pressure on the
defendant to settle. Settlement pressure arises in part from the
expense of defending class litigation. More 1mportant settlement
pressure reflects the fact that often there is at least a. small
risk of . 1051ng agalnst a very weak claim. A clalm that might
prevail in, one of every ten.or twenty 1nd1v1dual actlons gathers
compelling force - a substantlal settlement value — when. the small
probability of - defeat is multlplled by the amount of llablllty to
the entire class. ‘ : ‘

Ind1v1dual lltlgat1on may play qulte a dlfferent role with
respect to class certlflcatlon Exploratlon of mass tort questlons
time and aga@ led experlenced lawyers ‘to offer the adv1ce that it
is better “““to defer class lrtlgatlon untll there ‘has been
substantlal WEXper1ence ’ o actual trlals and . de0151ons in
individual- actiot . The 'need’ to Walt untll a’ class of clalps has
become "mature" seem ply P ul’arly‘to clalms that at® least
1nvolve rhigﬂly“hl certain ' facts 'that ‘‘may come’ "to 'be ‘better

; i ‘New ‘and’'d }oplng law may make t‘“
m 'thdt a w1dely used medlcal
s for”exampde, may not be

uncertalntyl
deV1ce has

claimed. ' P f a K‘E‘ation‘ runs ”the"rlsk of

‘] ion ‘" ““ r inst th‘ dlass Thls risk may
be translated'into’ sétitleément ‘térhs that‘reflect thé" uhcertainty by
exacting fary too much, K from they, defendant or | accordlng far too

little to the plalntlffs “‘ﬁp } o C o

( u ' ' ' <

Item (11) ‘has, been added to the flndlngs requlred for class
certlflcatlon, "and i sﬁ%plemé ted‘by the addltlon of new factor
(E) ‘to the llst of ctorS' cons ered in’ imaklng' the flndlngs
required for. certlflcatlon.‘lItzaddresses ‘the concern that class
certlflcatlon may create an’ art1f1c1al and‘coerc1ye settlement
value by aggregatlng Weqk clalms.‘lt also recognlzes’tue prospect
that certlflcatlon is llkely to ase the stakes substantlally,

e‘lltlgatlon.‘ ’

and thereby 1ncrease the costs

{Version 1} Taken to 1tswfull[extent this concern mlght lead to a
requirement that the. cdurt balarice the probable outcome on the
merits against the cost and burdens of class litdigation, including
the. prospect that settlement ‘may be forced by the smalllrisk of a
large class recovery. |'A- balan01ng test was rejected, however,
because of its anc1llary consequences It would be difficult to
resist demands for :discovery to' assist ' in demonstrating the
probable outcome. The: certlﬂacaw on hearing and determination,
already events ' of Imajor - slgnlflcance, . could easily - become
overpowering: events in the courseﬂof the lltlgatlon.‘ Findings as
to probable outcome would affect settlemeﬂt terms, and could easily
affect the strategic posture‘of the case, for purposes of summary
judgment and even trlal ’ Probah e success flndlngs could have
collateral effects as Well affe“tlng ‘a- party s standing in the

financial community or 1nf11ct1ng other! harms. And a probable
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Tentative Draft Rule 23 Note
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success balancing approach must inevitably add considerable delay
to the certification process.

The "first look" approach adopted by item (ii) is calculated
to avoid the costs associated with balancing the probable outcome
and costs of class litigation. The court is required only to find
that the class claims, issues, or defenses "are not insubstantial
on the merits." This phrase .is chosen in the belief that there is
a wide - although curious — gap between the higher possible
requirement that the claims be substantial and' the chosen
requirement : that they be not insubstantial. The finding is
addressed to the strength of the claims "on .the merits," not to the
dollar amount that may be involved. The purpose is to weed out
claims that can be shown to be weak by a curtailed procedure that
does not require lengthy discovery or other prolonged:.proceedings.
Often this determination will :be supported. by precertification
motions to dismiss or for summary judgment. ' Even when it is not
possible to resolve the class claims, issges, or defenses on
motion, it may be possible to conclude that‘thEICIaims, issues, or
defenses are too weak 'to justify the costs of' certification.

{(Version 2} These risks can be justified only by a preliminary
finding that the prospect of class success is sufficient to justify
them. The prospect of success need not be a probability greater
than 0.50. What is required is that ‘the probability be sufficient
in relation to the predictable costs and. burdens, including
settlement pressures, entailed by certification. The finding is
not an actual determination of the merits, and pains must be taken
to control the procedures used to support. the finding. Some
measure of controlled discovery'may be permitted, but the procedure
should be as expeditious and inexpensive as possible. ' At times it
may be wise to integrate the. certification procedure with
proceedings on precertification motions to dismiss or for summary
judgment. A realistic view must be taken of the burdens of
certification - bloated abstract! assertions’'about the crippling
costs of class litigation or the coercive settlement effects of
certification deserve little weight. At the end of the process, a
balance must be struck between the apparent strength of the class
position on the merits and the adverse consequences of class.
certification. 'This balance will always be case-specific, and must
depend in large measure on the discretion of the district judge.

The  prospect-of-success find&pg is readily made if
certification is sought only for purposes of pursuing settlement,
not litigation. If certification of a settlement class is
appropriate under the standards discussed [with factor (G) and
subdivision (e)] below, the prospect of success relates to the
likelihood of reaching a settlement that will be approved by the
court, and the burdens of certification are merely the burdens of

negotiations that all parties are*willing to prsue;

Care must be taken to ensure that subsequent proceedings are
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not distorted by the preliminary flndlng on the prospect of

success. If a sufficient prospect is found to. justify
certlflcatlon, subsequent pretrial and trial proceedlngs should be
resolved without reference to .the 1n1t1al flndlng' The same
cautioh must be observed in subsequent proceedlngs on 1nd1v1dua1
clalms if certlflcatlon is denled )

»One court's refusal to‘ certlfy for 'want of a, suff1c1ent
prospect of. class success:.is not blndlng by way of res judicata if
another would~-be representatlve appears to seek class certification
in the.same court or some.other .court. The refusal to recognize a
class| defeats. .preclusion through the theories that. bind class
membérs. Even:participation of 'the same'lawyers ordinarily is not
suff1c1ent tio 'extend, preclusion. to a new: yparty. The first
determlnatlon“ds nonetheless entltled to substantial respect, and
a. 51qn1f10antly stronger showing may properly be required to escape
the precedentlal effect of the 1n1t1al refusal to certify.

‘”em‘(lll) in the flndlngs requlredlfor class certification
has be n amended by addlng the. requlremen\jthat a (b)(3) class be
necessary for the fair and efficient [adjudlcatlon] of the
controversy. .  The requlrement that  a’class be superior to other
available: methods is retained, and the superiority. finding — made
underwthe‘famlllar factors developed by current law, as well as the
wactors {E),: (F), and (G) —:wlll be the first step in making
the fbndlng rthat 'a class. actionwis. necessary. It is no longer
suffﬂ ent however, to find that'a iclass: action is in some sense
supernior to other' methods of . [adjudrcatlng] "the controversy "It
also ' must ' be: found/ that class: :certification “is necessary.

Necessity 1is meant to be a; ;ﬂﬁctrbal concept. In adding the
necessity requirement, it alsowls 1ntended to encourage careful
reconsideration of the. superlormty flnd%ng without running the
draftlng risks entailed in flndlmg some ‘new word to substitute for
"superlor." . Both! necessity: andlSUperlor;ty are together intended
to force careful reappraisal of the fairness of class adjudication
as weLl as efficiency concerns. i .Certification ordinarily should
noti jpe: 'used 'to force into a s1ng1e class action plaintiffs who
would be better served by pursuing | 1nd1v1dua1 actions. A class
action is notli necessary for themy even 1f)dt would be superior in
the'sense that it consumes fewer' lltrgatlng resources and more fair
in 'the sense that it achieves| more wuniform treatment of all
claimants. Nor should certlflcatlon be granted when a weak claim
on the' ‘merits’ has1 ractical value, despite 1nd1v1dually significant
damages\clalms only because certlflcatlon generates great pressure
to settle. In such c1rcumstancesl certlflcat1on may be "necessary"
if there is to be any [adju dlcatlon}‘of the claims, but it is
nelther superlor nor necessaﬁy to the falr and efficient
[adjudlcatlon] of the claims|. Class certlflcatlon, on the other
hand, 'is both superior and necessary for the fair and efficient
[adjudlcatlon] of numerous individual claims that are strong on the

merits but small in amount. . -
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Superiority and necessity take on still another dimension when
there is a significant risk that the insurance and assets of the
defendants may not be sufficient to fully satisfy all claims
growing out of a common course of events. Even though many
individual plaintiffs would be better served by racing to secure
and enforce the earlier judgments that exhaust the available
assets, fairness may require aggregation in a way that marshals the
assets for equitable distribution. Bankruptcy proceedings may
prove a superior alternative, but the certification decision must
make a conscious choice about the best method of addressing the
apparent problem. - . ‘

Yet another problem, presentedhby some recent class-action
settlements, arises from efforts to resolve future claims that have
not yet matured to the point.that would permit. present individual
enforcement. A toxic agent, for example, may have touched a broad
universe of persons. Some have devéloped present injuries, most
never will develop any injury, and many will develop injuries at
some indefinite time in the future. Class laction settlements, much
more than adjudications, can be structured in ways that provide for
processing individual claims as actual injuries develop in the

future. Class: disposition may be . the only possible means of
resolving these "futures" claims. Although "necessary" in this
sense, class certification — if it .is ever appropriate — must be

carefully guarded to protect the rights of class members who do not
even have a realistic way to determine whether they may some day
experience actual injury.’ The needs to effect meaningful notice
and to protect the opportunity to opt.out of the c¢lass require that
any class be limited to terms that permit an individual claimant to
opt out of the class ‘and pursue|individual litigation within a
reasonable time after knowing both of the individual injury and the

existence of the class litigation. © .. |

Factor (E) has been added to subdivision (b) (3) to complement
the addition of.new item (ii) and the addition of the necessity
element to item (iii)., The rolé of . the probable success of the
class claims, issues, or defensés is discussed with those items.

Factor (F) has been added to subdivision (b)(3) to effect a
modest retrenchment "in the useé of ‘class actions to aggregate
trivial individual claims. It bears on the item (iii) requirement
that a class action be superior to other available methods and
necessary = for the fdir and .efficient '[adjudication] of the
controversy. It permits the coﬁrt to deny class certification if
the public interest in — and the private benefits of — probable
class relief do not justify the burdens of class litigation. This
factor is distinct from the evaluation' of the probable outcome on
the merits called for by item (ii) and factor (E). At the extreme,

" it would permit denial of certification even on the assumption that

the class position would certainly prevail on the merits.

Administration of factor (F) requires great sensitivity.
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subdivision (b) (3) class actions have become an important private
means for supplementing public enforcement of the law. Legislation
often. provides explicit . incentives for enforcement by private
attorneys—general including gqui  tam provisions, attorney-fee
recovery, minimum statutory penalties, and treble damages. 'Class
actions nthat  aggregate many small individual: claims and award
"common‘fund"‘ attorney fees serve the<‘same functlon. ' Class
recoverles‘serve the: 1mportant functions of depriving wrongdoers of
the ' fruits.: of, “their - wrongs and deterring .other. potential
wrongdoers There ‘isilittle reason to, belleve that the Committee
that proposed the 1966 amendments ant1c1pated anythlng like the
enforcement role that Rule 23 has assumed, but there is equally
llttle reason to be concerned about that bellef “What counts is
the value of ‘the enforcement devace that courts, alded by active
class- actlon lawyers, have forged out ‘of 'Rule 23(b)(3) In most
settlngs) the ‘value of‘thls ‘ev1cetls clear.‘”‘ ! :

‘ The value of class ac on enforcement of publlc values,
however»ﬁls not; always clear.‘ It cannot‘be forgotten that Rule 23
does notwauthorlze actions tolenforce; the public interest on behalf
of ' the publlc 1nterest. Rule‘23 depends on identification of a
class. of! rea& persons or legal.| entltles, some of, whom must appear
as actualrWepresentatlve partles . Rule, 23 . does .not explicitly
authorize substltutedhrellef that flows: o, the publlc at large, or
to: court- mpr party—selectedw hampions.y of the publlc interest.
Adoption of. a‘prov151on for |, uia". ormﬂcy _pres".class recovery
would' severely:, test, the . 1 %=} o f .the:. Rules Enabling Act,

partlcuaarlyfllf used ‘to Jenf"‘”ﬁmstatutory rights, that . do not
prov1de‘for1such‘rellef 1ThewperH stlng justlflcatlon of a class
action ' isy the wcontroversyu;be en  class. members and their

adversarles, andwtheuflnal judgm ‘1s;entered for or against the
class. It is c¢lass members who, reap the beneflts of victory, and
are bound by the res judicata effects of victory or defeat. If

Rl

there is no prospectw of meanrpgful class rellef an: action
nominally framed as a'‘class actlef becomes 1n fact'a naked action
by ‘the class attorneys without

for publlc enforcement‘maintalnel‘
statutory authorlzatlon.and with' H‘l"‘support in the orlglnal purpose
he‘prlce of administering these

of class litigation. . Courts .pay: it D

class actions., . And. the burden ., the . courts is ‘displaced onto
other lltlgants who present 1nd1 gually 1mportant dlalms that also
enforce important public pollc1esw Class adversarles also pay the
price of class, enforcement efforts.} The cost of defendlng class
litigation through to vict ory onﬁphe merlts .can be enormous. Thls
cost,  coupled W1th even a small sk of losang on. the merits, can
generate great pr@ssure 'to set e on terms that do little or
nothing: to . v1ndlcate whateverﬂ 11c 1nterest may underlie the
substantlve pr1nc1ples 1nvoked‘ ‘che class

The prospect of s1gn1f1cant‘benef1t to class members combines
with the publlc 'values of enforc1ng legaL norms 'to justify the
costs, burdens, and coerc1ve “““ ,effects of class actions that
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otherwise satisfy Rule 23 requirements. If probable individual
relief is so slight as to be essentially trivial or meaningless,
however, the core justification of class enforcement fails. Only
public values can justify class certification. Public values do
not always provide sufficient justification. An assessment of
public values can properly include reconsideration of the probable
outcome on the merits made for purposes of item (ii) and factor
(E) . If the prospect of success: on the merits is slight and the
value of any individual recovery is insignificant, certification
can be denied with little difficulty. But even a strong prospect
of success on the merits may not be ' sufficient to justify
certification. It is$ no disrespect to the vital social policies
embodied in much modern regulatory 'legislation to recognize that

the effort to control highly complex private behavior cah outlaw
much behavior that involves merely trivial or technical violations.
Some?"wrongdoing" represents nothingjworse than a wrong guess about
the uncertain requirements of ambiguous law, yielding "gains" that
could have been won by slightly different conduct of no greater
social value. Disgorgement and deterrence iph&uch\circuﬁstan¢es
may be unfair, and indeed may thwart' important public interests: by
discouraging desirable behavior in-areas dfflegaifin@eterm}naéy.
Factor (G) is added to resolve some, but by no means: all, of
the questions that have grown up around the use of "settlement
classes." Factor (G) bears only on (b) (3) classes, Among the many
questions that it doe€s not touch is the questioh whether it is
appropriate to rely on subdivision ‘(b) (1) .to certify a manddtory
non-opt-out class when present and prospective 'tort .claims! are
likely to exceed the "limited fund" of a defendant’'s assets and
insurance coverage. This possible use of 'subdivision'' (b) (1)

presents difficult issues that cannot yet be resolved by a new rule

provision. Subdivisions (c) (1) (A) (2) and ' (e) 'also 'bear on
settlement classes. - ‘ Y

A settlement class may be described as any class that is
certified only for purposes of settling the claims of class members
on a class-wide basis, not for litigation of their claims. The
certification may be made before settlement efforts have even
begun, as settlement efforts proceed, or after:. a proposed
settlement has been reached. ~

Factor (G) makes it clear that a class may be certified for

purposes of settlement even though the court would not certify the

same class, or might not certify any class, for litigation. At the
same time, a (b) (3) settlement class continues to be controlled by
the prerequisites of subdivision (a) and all of the requirements of
subdivision (b) (3). The only difference from certification for
litigation purposes is that application of these Rule 23
requirements is affected by the differences between settlement and

litigation. Choice-of-law difficulties, for example, may force
certification of many subclasses, or even defeat any class
certification, if claims are to be litigated. Settlement can be
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reached, however, on terms that surmount such difficulties. Many
other elements are affected as well. A single court may be able to
manage settlement when litigation would require resort to many
courts. ' And, perhaps most important; settlement may prove far
superior to 11t1gatlon in devising comprehen51ve solutions ' to
large-scale problems that" defy ready dlSpOSlthn by traditional
adversary: litigation. Important and. . even' 'vitally ' Admportant
benefits 'may be . p“rov1ded for those' who, knowing of ‘the class
settlement 'and the’opportunity to opt: out prefer to partlclpate in
the class gudgment and av01d the‘costs of 1nd1v1dual 1ltlgat10n.»

For all the potentlal benef;ts, settlement classes also pose
spec1al rlsks. . The court’s RuLe‘g3(e) obllgatlon to rev1ew and
approve a. class settlement commonl )must surmount the 1nformatlonal

dlfflcultles that arlse‘when the‘m gor‘adversarles ]01n

mlss1ng.‘wThes icul; !y‘seem,pspe01 4 ]
class would not ] been pErtifuedeor‘llthatlon, parwr
the actlon appe‘ to have been shaped by a settlement greement

worked out even before the' actioniwas flledd‘m
4 !} “v

‘ng forces are rpconc1led.~by recognlzrng the
clement classes but dincreasing the protectlons
lembers. Subd1V151onu(c)(l)(A)(ll) requlres that
if the: class was %Ertlfled onlyufor settlement class members be
allowed. tp opt ut of any sett lement after the terms of the
settlementwareha proved by the cpur}, Pantles who fear th 1mpact
of such opt outs on .a settlement 1ntended to iachieve total peace
may respond by refus1ng to setth wor by craftlng the settl
that one or more partles may w1thdraw from the settlement_
opt-out period. The opportunlty to opt out of the settlement
creates spec1a1 problems when the: classi*lncludes w"futures"
claimants iwho dp .not:yet know of the injuries that wil ‘

bring them into 'the class.  As to such claimants; the. rlghtﬂto opt

These comp
legltlmacy of se
afforded.to clas

out created by ‘subdivision (C)(l)(A)(ll) must be held open until

the injury has‘matured and  for,; a reasonable per1od after actual
notice of the class settlement. ‘

The rlght to opt out of a settlement class is meaningless
unless there is actual notice. Actual notice in turn means more
than exposure to! some official pronouncement, even if it is
directly addressed to an’ individual class member by name. The
notice must be actually received and also must be cast in a form
that conveys meaningful information to a person of ordlnary
understanding. A class member is bound by the judgment in a
settlement-class .action only after receiving actual notlce and a
reasonable opportunlty to opt out of the judgment.

Although notice and the rlght to opt out provide the central
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means of protecting settlement class members, the court must take
particular care in applying some of Rule 23’'s requirements.
Definition of the class must be approached with care, lest the
attractions of settlement 1lead too easily to an over-broad
definition. Particular care should be taken to ensure that there
are no disabling conflicts of interests among people who are urged
to form a single class. If the case presents facts or law that are
unsettled and that are 1likely to be litigated in individual
actions, it may be better to postpone any class certification until
experience with individual actions yields sufficient information to
support a wise settlement and effective review of the settlement.

Whpn_a settlement class seems premature, the same goals may be
served in part by forming an opt-in class under subdivision (b) (4).
An opt-in class will bind only those whose actual participation
guarantees actual notice and voluntary choice. The major
difference, indeed,  is  that the opt-in class provides clear
assuranceé of the same goals sought by requiring actual notice and
a right to opt out of a settlement-class judgment. Other virtues
of opt-in classes are discussed separately withlsubdivisipn (b) (4).

‘Subdivision  (f). ‘This ' permissive interlocutory appeal
provision is adopted under the power conferred by 28 U.S.C. §
1292 (e) .. Appeal from .an .order .Jgranting. or denying cllass
certification is permitted in the sole discretion of the court of
appeals. No. other, type of Rule 23 order is covered by this
provision. It is designed on the model of § 1292(b), relying in
many ways on the jurisprudence that has developed around § 1292 (b)
to reduce the potential costs 'of \interlocut%ry“appeals. The
procedures that apply 'to “the requestltfor,jgohrt of appeals
permission to appeal under § 1292 (b) should apply to6 a request for
permsision to = appeal - under. Rule 23(f). At’ the same time,
subdivision (f) departs from § 1292 (b) in two significant ways. It
does not require that the district court certify ‘the certification
ruling for appeal, although the district court often can assist the
parties and court of appeals by offering advice on the desirability
of appeal. And it does not include the potentially limiting
requirements of § 1292(bx that the district court order "involve[]
a controlling question of law as to which there is substantial
ground for difference of opinion and that an immediate appeal from
the order may materially advance the ultimate termination of the
litigation." L o ' g

Only a modest expansion of :the opportunity for permissive
interlocutory appeal is inteﬁ@ed. Permission to appeal should be
granted with great restraint. The Federal Judicial Center study
supports the view that many suits with class action allegations
present familiar and almost routine issues that are no more worthy
of immediate appeal than many other interlocutory rulings. Yet
several concerns justify some expansion of present opportunities to
appeal. An order denying certification may confront the plaintiff
with a situation in which the only sure path to appellate review is
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by proceeding to final judgment on the merits of an individual
claim that, standing alone, is far si £
litigation. T

order granting certlflcat1on, on the “other hand, may force a
defendant to settle rather than incur the costs of defending a
class . actlon ‘and run the risk of potentially ruinous ‘liability.
These concerns can be met at low cost by establishing in the court
of appeals a .discretionary power to grant interlocutory rev1ew 1n
cases - that ‘show appeal—worthy certlflcatlon 1ssues.“”

! The expan51onmof appeal opportunltles effected by subd1v151on
(). 1s 1pdeed modﬁst Court; ofHappeals dlscretlon is as. broad as
under § 1292 (b). Permlss1on to‘appeal may be granted or denled on
the - ba51s of any ons1deratlon that the court of appeals finds
persua51ve.y‘Permlss1onM¢s mos f»"v Mto be. granted when the
certification dec151on turns on a novel ‘or unsettled questlon of
law. | Such: questadns are. most“llkely to arise. durlng the. early
years of: experlenceuw1th rnew cla s-action: prov151ons as they may be
adoptedidnto.Rulé423 or enacted by leglslatlon. Perm1551on almost
always will be d ied hen - the'certlfucatlon de0151on turns on

case spec1f1c matc lrfact and dlstrlct court dhscretlon.‘

by NG i

‘ The dlStrlCt orked t rouéh the certlflcatlon

dec151on,,often , “5 1o 1 pron eucogent adv1ce“on the

factors that bear on t,e‘de0151on w”ether to, permlt«appeal‘ This

if t ‘chrtlflcatlon decision

w‘mﬂlce tification, ‘decision, a

proba le be neflts and costs of

ol £ appeals dec1slon, and

may persuade the dawapp01nted pah%y that an‘atm pH to appeal would
be fruitless. ;| . R T LR ‘

The 10~ day perlod for seeklné permls on to appeal is designed
to reduce the rlsk that bttempted appeals‘w1ll dlsrupt continuing
proceedlngs ‘1t lis ex bected that the courts of”appeals will act
quickly ° 1n maklng”the pnellmlna‘y depermlnatlon whether to permit
appeal. "+ permission mtO“appeal“does ‘not stay trial court
proceedings. A stay should be sought first from the trial court.
If the trlal court refuses a, stayn its, action and any explanation

of its v1ews should welgh heav1ly w1th the‘court of appeals.
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Rule 23. Class Actions (November, 1995 draft)

(a) Prerequisites. One or more members of a class may sue or be

sued as representative parties on behalf of all enly if — with
respect to the claims, defenses, or issues certified for class

action treatment —

(1) the elass—is members are so numerous that joinder of all

members is impracticable+;

(2) there are questions of law or fact common to the classy;

(3) the—elaims—or-defenses—eofthe representative partiesare
typiecal—of +the—elaims—or—defenses the representative

parties’ positions typify those of the class+; and

(4) the representative parties . and their attorneys will fairly
and adequately discharge the fiduciary duty to protect

the interests of the all persons while members of the

(b) €lass-AetionsMaintainable When Class Actions May be Certified.

An action may be maintained certified as a class action if the
prerequisites of subdivision (a) are satisfied, and in
addition:

(1) the prosecution of separate actions by or against

individual members of the class would create a risk of

(A) inconsistent or varying adjudications with respect
to individual members of the class whieh that would
establish incompatible standards of conduct for the

party opposing the class, or

(B) adjudications with respect to individual members of
the class whieh that would as a practical matter be
dispositive of the interests of the other members
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57
58
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60
61

not parties to the adjudications or substantially
impair or impede their ability to protect their

interests; or

(2) %he*paf%y—eppesiag—%he—e%ass—has—ae%ed—er—feéuseé—%e4ae%

making-appropriate final injunctive or declaratory relief
er—eeffespead&ﬁq—éee%afa%efy—fe}&eé ay be approprlate

with respect to the class as a whole; or

(3) the court finds (i) that the questions of law or fact

common to the certified clagss members—of—the—elass
predominate over amy- individual questions affeeting-onity
individual—members included in the class action, (ii)

that (the class claims, issues, or defenses are not

insubstantial on the merits,} falternative:] {the

prospect of success on the merits of the class claims,

issues, or defenses is sufficient to Justify the costs

and burdens imposed by certification}, and (iii) that a

class action is superior to other available methods and

necessary for the fair and efficient adfudieatien
disposition of the controversy. The matters pertinent to

the these findings include:

practical ability of individual class members to

pursue their claims without class certification and

their interests in maintaining or defending

separate actions;

(B) the extent and nature of any related litigation
against involving class members ef-the—elass;

(C) the desirability er—undesirabitity of concentrating
the litigation of—the—elaims in the particular
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forum;

(D) the likely difficulties %ike}y—te~be—eﬁeeﬁﬁ%eréé—in
the—management—of in managing a class action that

will be avoided or significantly reduced if the

controversy is adijudicated by other available

means;

{E) the probable success on the merits ‘of the class

claims, issues, or defenses:

(F) whether the public interesg in — and the private

benefits of - the probable relief to individual

class members justify the burdens of the

litigation; and

(G) the opportunity to settle on a class basis claims

that could not be litigated on a class basis or

could not be litigated by [or against?] a class as

comprehensive as the settlement class; or

(4) the court finds that permissive joinder should be

accomplished by allowing putative members to elect to be

included in a class. The matters pertinent to this

finding will ordinarily include:

LAX the nature of the controversv and the relief sought;

(B) the extent and nature of the members’ injuries or
liability;

{C) potential conflicts of interest among members:

(D) the interest of the party opposing the class in

securing a final and consistent resolution of the

matters in controversy: and

(E) the inefficiencvy or impracticality of separate

actions to resolve the controversy; or

3
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(5) the court finds that a class certified under subdivision

(b)(z) sheuld be 101ned w1th clalms for individual

damaqes that are certlfled as a class actlon under
subd1v151on (b)(3) or (b)(4)

L,

m;on by Order Whether CIass Actlon to Be Maintained
certified; Notice and Membership in Class; Judgment; Aetiens
Geaéue%ed—{a%%&a%ly—as—é%ass—ie%&ens Multiple Classes and

Subclasses.“

(c) Determlna

(1) As—sefﬁras—pfae%ieakﬂfsaéeefhehe—eeﬁmeﬁeemea%—ef—aﬁ—ae%ieﬁ
3 1t 51 tion &l £ chall det . 1
3 hetl e it ) o 1. 3 ;
.]. . ]3. . : ) ] i". 3" g ] 3' S
or—amended—before—the deecision—on—the—meritss When

persons sue_ oY are sued as representatives of a class,

the court shall determine by order whether and with

respect to what claims, defenses, or issues the action

should be certified as a class action.

(A) An order certifving a class action must describe the

class. When a class is certified under subdivision

(b) (3), the order must state when and how putative

members (i) may elect to be excluded from the

class, and (ii) if the class is certified only for

settlement, may elect to be- excluded from any

settlement approved by the court under subdivision

(e). When a class is certified under subdivision

(b) (4), the order must state wheh, how, and under

what conditions putative members may elect to be

included in the class; the conditions of inclusion

may include a requirement that class members bear a

fair share of litigation expenses incurred by the

representative parties.

(B) An order under this subdivision may be [is]
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[123

conditional, and may be altered or amended before

the—deeision—on—the-merits final judgment.

(A) When ordering that an action be certlfled as a class

actlon under this rule the court shall direct that

appronrlate notice be q1ven. to the class. The

notice must con01selv and clearly describe the

nature of the action, the claims, issues, or

defenses with respect to whlch the class has been

certlfled‘ the right to elect to be excluded from a

class‘certified under subdivision (b) (3), the right
to elect to be included in a class certified under

subdivision (b) (4), and the potential consequences

of class membership. [A defendant may be ordered

to advance the expense of notifyving a plaintiff

class if, under subdivision (b) (3) (E), the court

finds a strong probabllltv that the Dlalntlff class

will win on the merits.]

(i) In any class action certified under subdivision

(b)(1) or (2), the court shall direct a means

of notice calculated to reach a sufficient

number of class members to provide effective

opportunity for challendes to the class

certification or representation and for

supervision of class representatives and class

counsel by other class members.

{ii) In any class action maintained certified under
subdivision (b)(3), the court shall direct to
the members of the class the best notice
practicable under the circumstances, including
individual notice to all members who can be
identified through reasonable effort][, but
individual notice nav be limited to a sampling

of class members if the cost of individual

5
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notice is excessive in relation to the .

generally small value of individual members'’
claims.] The notice shall advise each member
that +A)—the—eourt—will -exelude—the—menber

+—and- any member

who does ‘hot 'request ‘éexclusion may, if the
member desires, enter an appearance through

counsel. i

(1ii) In any class action certified under

subdivision (b) (4), the court shall direct a

means of notice . calculated to accomplish the

purposes of certification.

(3) Whether or not favorable‘to the ciaés,

(A) The judgment in an action mainteined certified as a
class action under subdivision (b) (1) or b} (2)+
whether —or —net——faverable—to—the—etassy shall
include and describe those whom the court finds to

be members of the class<;

(B) The judgment in an action maintained certified as a
class action under subdivision (b) (3)+—whether—or
not—faverable—to—the—elass, shall include and
specify or describe those to whom the notice
provided in subdivision (c) (2)(A) (ii) was directed,
and who have not requested exclusion, and whom the

court finds to be members of the class+; and

(C) The djudgment in an action certified as_a class

action under subdivision (b)(4) shall include all

those who elected to be included in the class and

who were not earlier dismissed from the class.
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(4) VWhen—appropriate—{A)} An action may -be breught—er

makntained certified as a class action —

(A) with respect to particular clainms, defenses, or

issues; or

(B) a—elass—mway—be—divided—inte—subelasses—and—each
sube%ass—%rea%ed—as—a—e%assT-aﬁé~%he—pfevéséeas—ef
acecordingly by or against multiple classes or
subclasses, which need not satisfy the requirement

of subdivision (a)(1).

n Conduct of Class Actions. ZIn—the-conduct of actions

s
3
T

8

(d) orders

N}

(1) Before determining whethe¥ to certify a class the court

may decide a motion made by any party under Rules 12 or

56 if the court concludes that decision will promote the

fair and efficient adjudication of the controversy and

will not cause undue delay.

{2) As a class action progresses, the court may make orders
that:

{A) +3) determineing the course of proceedings or
prescribeing measures to prevent undue repetition
or complication in the presentingatien—ef evidence
Oor argument;

{B) €2} requireing, for-the protection—of to protect the
members of the class or otherwise for the fair
~conduct of the action, that notice be—directed to
some or all ef—the members of:

(i) refusal to certify a class;
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(ii) any step in the action; —er—ef
(iii) the proposed extent of theijudgmenti + or ef

(iv) the members' opportunity of—the—members to
signify whether they “consider the
representation fair and adequate, to intervene
and present claims or defenses, er to
otherwise come into the action, or to be

excluded from or included in the class;

(C) +3) imposeing conditions on the representative

parties, class members, or en intervenors;

(D) +4) requireing that the pleadings be amended to
eliminate +herefrem allegations as—%te about
representation of absent persons, and that the

action proceed accordingly;

(E) +5) dealing with similar procedural matters.

(3) The—erders An order under subdivision (d)(2) may be

combined with an order under Rule 16+ and may be altered
or amended as—may—be—éesifab%e—frem—%ime—%e—%éme.

(e) Dismissal er and Compromise.

(1)

Before a certification determination is made under

subdivision (c) (1) in an action in which persons sue [or

are sued] as representatives of a class, court approval

is required for any dismissal, compromise, or amendment

to delete class issues.

(2) An elass action certified as a class action shall not be

dismissed or compromised without the approval of the
court, and notice of #*he a proposed dismissal or
compromise shall be given to all members of the class in

such manner as the court directs.
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(3) A proposal to dismiss or compromise an action certified as

a class action may be referred to a magistrate judge or

a person specially appointed for an independent

investigation and report to the court on the fairness of

the proposed dismissal or compromise. The expenses of

the investigation and report and the fees of a person

specially appointed shall be paid by the parties as

directed by the court.

(f) Appeals. A court of appeals may in its discretion permit an

appeal from an order of a district court granting or denving

a request for class action certification under this rule if

application is made to it within ten days after entrv of the

order. An appeal does not stay proceedings in the district

court unless the district judge or the court of appeals so

orders.




