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LETTER OF TRANSMITTAL

ADVISORY COMMITTEE ON RULES FOR CIVIL
PROCEDURE

OFFICE OF THE SECRETARY
SurreME Court oF THE UNITED STATES BUILDING

WASHINGTON, D. C.

To the Honorable, The Chief Justice and Associate
Justices of the Supreme Court of the United
States: |

The members of the Advisory Committee, ap-
pointed by the Court to prepare and submit to the
Court a draft of a unified system of rules of civil
procedure for the United States district courts,
herewith submit their final report.

A draft of the proposed rules was printed in
April 1937, and generally distributed. On Novem-
ber 1, 1937, the Committee met to consider sugges-
tions which had been received from the bench and
bar as to the draft of April 1937. As the result
of those suggestions and of further study of the
April draft by members of the Committee, we are
recommending many changes. These changes are
set forth rule by rule in this report. Some of the
changes are in matters of substance but the greater
part were made for purposes of clarification. In
connection with some of the changes we have added
notes explaining the reasons for the changes. The

reasons for other changes are obvious and need no
v
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explanation. We also submit herewith a proposed

set of forms. ¥
Respectfully submitted. |
Wirtiam D. MITcHELL, |
C hairman, ,
‘GEORGE WHARTON PEPPER, [
Vice-Chairman,
Epcar B. ToLMAN, Secretary,
CHARLES E. CLARK, Eeporter,
- WiLBUurR H. CHERRY,
ARMISTEAD M. DOBIE, 1
ROBERT (. DODGE, pI
GEORGE DONWORTH,- S;
JosEpH (. GFAMBLE, al
MoxNTE M. LEMANN, st
Scort M. LOFTIN, - eu
EpMUND M. MORGAN, , tic
WARREN OLNEY, JR., ]
- EpsoN R. SUNDERLAND, | <
Aduvisory Commuttee on Rules : ‘fol
. - for Cwil Procedure.
o - NOVEMBER 4, 1937, S | o1
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"RECOMMENDATIONS OF THE ADVISORY COM-

'~ MITTEE FOR CHANGES IN THE PROPOSED
RULES OF CIVIL PROCEDURE AS PRINTED IN
APRIL 1937

[In this report all number references to rules, pages, and
~ lines are those of the Report of the Advisory Committee
printed as of April 1937.]

Rule 1. Scope of Rules.

Amend Rule 1, page 1, to read as follows:

- Rule 1. Scope of Rules. These rules govern the
procedure in the district courts of the United
‘States in all suits of a civil nature whether cogniz-
able as cases at law or in equity, with the exceptions
stated in Rule 83. They shall be construed to se-
eure the just, speedy, and inexpensive determina-
tion of every action.

‘Rule 4. Process. '

Subdivision (a), page 7, lines 2-5. Amend to read as
“follows: :

(a) SuMMoONs: IssUANCE. Upon the filing of the
complaint the clerk shall forthwith issue a sum-
mons and deliver it for service to the marshal or to
a person specially appointed to serve it. Upon
request of the plaintiff separate or additional sum-
mons shall issue against any defendants.

NOTE

Note 4 to Rule 3, in the April 1937 draft, mentioned a
point arising under statutes of limitation, because Rule 3
states that the action is commenced, by filing a com-
plaint, and Rule 4 allowed delay between filing the
complaint and delivering the summons to an officer for
service. This change reduces the chance of such ques-
tions arising.

Subdivision (b) page 7, line 15. After “so” strike the

comma.
1
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2 . RULES OF CIVIL PROCEDURE

Subdivision (c), page 7, line 18. Amend the subtitle by
striking out the words “MerHoD oF SERVICE:” and inserting
the word “Skrvep” after “Wuom”, so that the subtitle will
read: (c) By WHoM SERVED.

Subdivision (d) (1), page 8, lines 36-37. Strike “adult
member of his household” and substitute ‘“person of suitable
age and discretion then residing therein”.

Subdivision (d) (8), page 8, line 54. After “officer,”
insert “a”, ' _

Subdivision (d) (4), page 9, lines 73-74. Strike “whether
or not the United States is a defendant, wherein” and
substitute “attacking the validity of”.

Subdivision (d) (4), page 9, line 76. Strike “is attacked”.

Subdivision (d) (6), page 9, line 86. A fter “state” strike
the comma and substitute “or”.

Subdivision (d) (6), page 9, line 87. After “corporation”
strike the comma. After “other” strike “public or”.

Subdivisipn (d) (6), page 9, line 88. After “organiza-
tion” insert “thereof”.

Subdivision (d) (7), page 9, line 101. After “United
States” strike the comma. After “or” insert “in the man-
ner prescribed”. ‘

Subdivision (e), page 10, lines 108-109. Strike “or Rule
74 (d) of these rules”.

Subdivision (e), page 10, line 110. After “summons”
insert a comma, before “notice” insert “a” and after “no-
tice” insert a comma. _

Subdivision (e), page 10, line 111. After “sammons”
strike the comma.

Subdivision (g), page 10, line 125. Strike “return it”
and substitute “make proof of service thereof”.

Subdivision (g), page 10, lines 130-131. Strike “return”
and substitute “proof of service”.

Rule 5. Service and Filing of Pleadings and Other
Papers. .

Subdivision (a), page 15, line 8. In the subtitle after
“Service” change the period to a colon and insert “WwEN
REQUIRED.”.

-Subdivision (a), page 15, line 9. Strike “claim,”.
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RULES OF CIVIL PROCEDURE 3

Subdivision (a), page 15, lines 12-13. Strike “but only
upon those not in default for failure to appear.” and sub-
stitute “but no service need be made on parties in default
for failure to appear except that pleadings asserting new and
additional claims for relief against them shall be served upon
them in the manner provided for service of summons in
Rule 4.”

Subdivision (a), page 15, lines 13-17. Strike the sen-
tence “If any party has appeared by attorney, service upon
him shall be made upon the attorney unless service upon
the party himself is ordered by the court.” and substitute
the following:

“(b) Same: How MapeE. Whenever under these rules
service is required or permitted to be made upon a party rep-
resented by an attorney the service shall be made upon the
attorney unless service upon the party himself is ordered by
the court.”

Subdivision (a), page 15, line 23. Strike “a copy” and
substitute “it”.

Subdivision (a), page 15, line 24. Strike “a copy” and
substitute “it”.

Subdivision (a), page 15, line 26. Strike “a copy” and
substitute “it”.

Subdivision (a), page 15, lines 30-31. Strike “adult
member of his household.” and substitute “person of suit-
able age and disceretion then residing therein.”.

" Subdivision (a), page 15, line 32. Begin a new subdivi-
sion by inserting before “In” the subtitle “(¢) Sime; Nu-
MEROUS DEFENDANTS.”

As thus amended present Subdivision (a) will become

Subdivisions (a), (b), and (¢), and will read :

(a) SErvIcE: WHEN REQUIRED. KEvery order
required by its terms to be served, every pleading
subsequent to the original complaint unless the
court otherwise orders because of numerous de-
fendants, every written motion other than one
which may be heard ex parte, and every written
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notice, appearance, demand, offer of judgment,

designation of record on appeal, and similar paper
shall be served upon each of the parties affected
thereby, but no service need be made on parties in.
default for failure to appear except that pleadings
asserting new and additional claims for relief.
against them, shall be served upon them in the man-
ner provided for service of summons in Rule 4.

(b) SamE: How MapeE. Whenever under these
rules service is required or permitted to be made
upon a party represented by an attorney the serv-

ice shall be made upon the attorney unless service.

upon the party himself is ordered by the court.’

Service upon the attorney or upon a party shall be’

made by delivering a copy to him or by mailing it
to him at his last known address or, if no address is
known, by leaving it with the clerk of the court.
Delivery of a copy within this rule means: handing
it to the attorney or to the party; or leaving it at
his office with his clerk or other person in charge
thereof ; ‘or, if there is no one in charge, leaving it
in a conspicuous place therein; or, if the office is
closed or the person to be served has no office;
leaving it at his dwelling house or usual place of
abode with some person of suitable age and discre-
tion then residing therein. Service by mail is
complete upon mailing.

(¢) SAME: NUMEROUS DEFENDANTS. In any ac-
tion in which there are unusually large numbers of
defendants, the court, upon motion or of its own
Initiative, may order that service of the pleadings
of the defendants and replies thereto need not be
made as between the defendants and that any
cross-claim, counterclaim, or matter counstituting

R [Eoe—



RULES OF CIVIL PROCEDURE 5

an avoidance or affirmative defense contained
therein shall be deemed to be denied or avoided by
all other parties and that the filing of any such
pleading and service thereof upon the plaintiff con-
stitutes due notice of it to the parties. A copy of
every such order shall be served upon the partiesin
such manner and form as the court directs.

Subdivision (b), page 16, line 47. Change “(b)” to “(d) ”,
Amend the subdivision, lines 47-54, to read as follows:

(d) Fmixe. All papers after the complaint re-
quired to be served upon a party shall be filed With
the court either before service or within a reason-
able time thereafter.

Subdivision (c), page 16, line 55. Change “(c)” to
44 (e) »

Subdivision (c), page 16, line 60. Strike “and” and sub-
stitute “in which event he”.

Rule 6. Time.
Subdivision (a), page 17, lines 9-10. Strike “the time
shall run” and substitute “the period runs”.

Subdivision (b), page 17, line 20. Strike “time” and.

substitute “period”.

Subdivision (b), page 17, line 21. After “dlscretlon”
insert “(1)”.

Subdivision (b), page 17, line 23. Strike “time” and
substitute “period”.

Subdivision (b), page 17, line 25. Strike the semicolon
and insert “or (2) upon motion permit the act to be done

after the expiration of the specified period where the failure

to act earlier was the result of excusable neglect;”.

Subdivision (b), page 17, line 26. Strike “tlme” and

substitute “period”.

Subdivision (b), page 17, line 28. Strike “time” and
substitute “period”.

Subdivision (b), pages 17-18, lines 29-32. Strike the sen-
tence beginning “This rule does not”, line 29, and ending “in
Rule 57 (b).”, line 32.

I



6 RULES OF CIVIL PROCEDURE

As thus amended Subdivision (b) will read:

(b) ENtARGEMENT. When by these rules or by
a notice given thereunder or by order of court
an act is required or allowed to be done at or with-
in a specified period, the court for cause shown
may, at any time in its discretion (1) with or with-
out motion or notice, order the period enlarged if
application therefor is made before the expiration
of the period originally prescribed or as extended
by a previous order or (2) upon motion permit the
act to be done after the expiration of the specified
period where the failure to act earlier was the re-
sult of excusable neglect; but it may not enlarge
the period for taking any action under Rule 56,
except as stated in subdivision (c¢) thereof, or the
period for taking an appeal as provided by law.

Subdivision (c¢), page 18, lines 35-36. Strike “shall not
be” and substitute “is not”.

Subdivision (c), page 18, line 38. Strike “shall in no
way affect” and substitute “in no way affects”.

Subdivision (d), page 18, line 47. Strike “time” and
substitute “period”.

Subdivision (e), pages 18-19, lines 56-66. Strike the sub-
division. '

_ NOTE
Subdivision (e) was stricken because covered by Rule
12 (a).

Subdivision (f), page 19,line 67. Change “(f)” to “(e)”.

Subdivision (f), page 19, line 70. Strike “time” and sub-
stitute “period”.

Subdivision (f), page 19, line 738. Strike “time” and sub-
stitute “period”.

Rule 7. Pleadings Designated: Motion Defined.

Page 20, lines 1-2. Change the title to read: Pleadings

Allowed ; Form of Motions.

Subdivision (a), page 20, lines 6-7. After “such” insert
a semicolon and strike “or if the court orders a reply to an
affirmative defense in the answer;”.
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Subdivision (a), page 20, line 9. After “if” insert “leave
is given under Rule 14 to summon”.

Subdivision (a), page 20, lines 10-11. After “party”
insert a semicolon and strike “is summoned under Rule 14
to appear in the action;”. After “and” insert “there shall
be”.

Subdivision (a), page 20, line 14. After “allowed,” in-
sert “except that the court may order a reply to an answer
or a third-party answer.”.

As thus amended Subdivision (a) will read:

(a) PrEapiNGgs. There shall be a complaint and
an answer; and there shall be a reply, if the an-
swer contains a counterclaim denominated as such;
an answer to a cross-claim, if the answer contains
a cross-claim; a third-party complaint, if leave is
given under Rule 14 to summon a person who was
not an original party; and there shall be a third-
party answer, if a third-party complaint is served.
No other pleading shall be allowed, except that the
court may order a reply to an answer or a third-
party answer, |
; Subdivision (b), page 20, line 15. In the title after “Mo-
b- TIONS” strike the period and insert “axp OrHEr PaPErs.”.
3 Strike “Any” and insert “(1) An”.

f Subdivision (b), page 20, line 21. Strike “the substance

of”.
i Subdivision (c), page 20, line 24. Strike “(c) OrmEr
» Parers.” and substitute “(2) ” , making the paragraph which
b- follows a part of Subd1v1s1on (b).
“ Subdivision (c), page 20, line 25. Strike “pleadings and
b- relating to”.

Subdivision (c¢), page 20, line 26. Strike “shall” and
! substitute “of pleadings”. After “all” insert “motions and
< other”.

gs
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8 RULES OF CIVIL PROCEDURE

- As thus amended present Subdivisions (b) and (c¢) will
read : ‘
(b) Motrons AND OTHER PAPERS,

(1) An application to the court for an order shall
be by motion which, unless made during a hearing
or: trial, shall be made in writing, shall state with
particularity the grounds therefor, and shall set
forth the relief or order sought. The requirement
of writing is fulfilled if the motion is stated in a
written notice of the hearing of the motion.

(2) The rules applicable to captions, signing,
and other matters of form of pleadings apply to all
motions and other papers provided for by these
rules.

Subdivision (d), page 20, line 28. Change “(d)” to “(¢)”.

Rule 8. General Rules of Pleading.

- Subdivision (b), page 22, lines 16-17. Strike “In plead-
ing to a preceding pleading,” and capitalize “a” before
“party”.

-Subdivision (b), page 22 line-18. Strike “defense or”

Subdivision (b), page 22, line 19. After “admit” strlke
the comma.

Subdivision (b), page 22, line 20. Strike “explain,”.

Subdivision (b), page 22, line 26. Strike “desires” and
substitute “intends in good faith”.

Subdivision (b), page 22, lines 28-29. After “averment,”
strike “he shall not deny the averment generally or as
averred, but”.

Subd1v1s1on (b), page 22, line 34. Strike “shall” and

substitute “may”. After “denials” strike “only”.
~ Subdivision (b), page 23, line 35. Strike “distinet” and
substitute “designated”. After “paragraphs” and before
the semicolon insert ¢, or he may generally deny all the aver-
ments except such designated averments or paragraphs as
he expressly admits”.

As thus amended Subdivision (b) will read:

(b) Drrexses; F'orM oF DENIALS. A party shall
state in short and plain terms his defenses to each

claim
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RULES OF CIVIL PROCEDURE 9

claim asserted and shall admit or deny the aver-
- ments upon which the adverse party relies. If he
is without knowledge or information sufficient to
form a belief as to the truth of an averment, he
shall so state and this has the effect of a denial.
Denials shall fairly meet the substance of the aver-
ments denied. When a pleader intends in good
faith to deny only a part or a qualification of an
averment, he shall specify so much of it as is true
and material and shall deny only the remainder.
Unless the pleader intends in good faith to contro-
vert all the averments of the preceding pleading,
he may make his denials as specific denials of des-
. ignated averments or paragraphs, or he may gen-
erally deny all the averments except such desig-
nated averments or paragraphs as he expressly ad-
mits ; but, when he does so intend, to controvert all
1ts averments, including averments of the grounds
upon which the court’s jurisdiction depends, he
may do so by general denial subject to the obliga-
tions set forth in Rule 11.

Subdivision (c), page 23, line 44, at the beginning of the
line strike “tration” and substitute “tion”.

Subdivision (c), page 23, line 54, Strike “, without re-
quiring a reply may” and substitute “on terms, if justice so
requires, shall”.

Rule 9. Pleading Speéial Matters.

Subdivision (a), page 26, lines 8-9. Strike “A party de-
siring” and substitute “When a party desires”.
~ Subdivision (a), page 26, line 12. After “capacity,” in-
sert “he”,

Subdivision (f), page 27, linie 42. Strike *“or” and sub-
stitute “and”.

Rule 10. Form of Pleadings.

Subdivision (a}, page 28, line 6. Strike “of the plead-
ing as provided” and substitute “as”.

e
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Rule 11. Slgnlng of Pleadings.
Subdivision (a), page 29, line 2. Strike the subtitle

“(a) By ArrorneY.”. After “pleadmg insert “of a party

represented by an attorney”.

Subdivision (a), page 29, line 3. After “signed” insert
“by at least one attorney of record”.

Subdivision (a), page 29, lines 34. Strike “by at least
one attorney of record” and substitute “, whose address shall
be stated. A party who is not represented by an attorney
shall sign his pleading and state his address.”.

Subdivision (a), page 29, line 7. After “affidavit.” in-
sert a new sentence as follows: “The rule in equity that the
averments of an answer under oath must be overcome by
the testimony of two witnesses or of one witness sustained
by corroborating circumstances is abolished.”.

Subdivision (b), page 29, lines 21-24. Strike the sub-

division.

As thus amended Rule 11 will read

Rule 11. Signing of Pleadings. Kvery pleading
of a party represented by an attorney shall be
signed by at least one attorney of record in his
individual name, whose address shall be stated.
A party who is not represented by an attorney shall
sign his pleading and state his address. Kxcept
when otherwise specifically provided by rule or
statute, pleadings need not be verified or accom-
panied by affidavit. The rule in equity that the
averments of an answer under oath must be over-
come by the testimony of two witnesses or of one
witness sustained by corroborating circumstances
is abolished. The signature of an attorney consti-
tutes a certificate by him that he has read the plead-
ing ; that to the best of his knowledge, information,
and belief there is good ground to support it; and
that it is not interposed for delay. If a pleading
is not signed or is signed with intent to defeat the
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RULES OF CIVIL PROCEDURE 11

purpose of this rule, it may be stricken as sham
and false and the action may proceed as though
the pleading had not been served. For a wilful vio-
lation of this rule an attorney may be subjected
to appropriate disciplinary action. Similar action
may be taken if scandalous or indecent matter is
inserted.

Rule 12, Defenses—When and How Presented.

Page 30, lines 1-2. Change the title to read: Defenses
and Objections—When and How Presented—By Plead-
ing or Motion—Motion for Judgment on Pleadings.

Subdivision (a), page 31, line 19. After “service” insert
“upon the United States Attorney”.

As thus amended the sentence in lines 15-20 will read:
The United States or an officer or agency thereof
shall serve an answer to the complaint or to a
cross-claim, or a reply to a counterclaim, within 60
days after the service upon the United States
Attorney of the pleading in which the claim is

asserted.
NOTE

Making the time to answer by the United States run
from the date of service on the United States Attorney
is the present provision of the Tucker Act.

Subdivision (a), page 31, lines 20-32. After “asserted.”
strike the remainder of the subdivision, and substitute the
following :

The service of any motion provided for in this
rule alters the time fixed by these rules for serving
any required responsive pleading as follows, unless
a different time is fixed by order of the court: (1)
if the court denies the motion or postpones its dis-
position until the trial on the merits, the responsive
pleading miay be served within 10 days after notice

of the court’s action; (2) if the court grants a mo-
27246—37T——2 .



12 RULES OF CIVIL PROCEDURE

tion for a more definite statement or for a bill of
particulars, the responsive pleading may be served
within the time usually allowed by these rules or

within 10 days after service of the more definite

statement or bill of particulars.

Subdivision (b), page 31, lines 33-34. Amend the sub-
title to read: How PRESENTED

Subdivision (b), page 31, line 36. Strike “an original”
and substitute “a”. ,

Subdivision (e), page 32, lines 69-70. Amend the subtitle
to read: MorioN ForR MorE DEFINITE STATEMENT OR FOR

Brrn or PARTICULARS.
Subdivision (f), page 33, lines 89-96. Amend to read as

follows:

(f) Morrox 70 STRIKE. Upon motion made by a
party before responding to a pleading or, if no re-
sponsive pleading is permitted by these rules, upon
motion made by a party within 20 days after the
service of the pleading upon him or upon the
court’s own initiative at any time, the court may
order any redundant, immaterial, impertinent, or
scandalous matter stricken from any pleading.

Subdivision (g), page 33, line 99. After “for” strike the
semicolon and insert “and then available to him.”. |

Subdivision (g), page 33, line 100. Strike “and if” and
the remainder of the subdivision through line 112, and sub-
stitute the following:

If a party makes a motion under this rule and does
not include therein all grounds of motion which
are then available to him, he shall not be permitted
thereafter to make a motion based on any of the
grounds so omitted, but prior to making any other
motions under this rule he may make a motion in
which are joined all the defenses numbéred (1) to
(9) in subdivision (b) of this rule Wthh he cares
to assert.
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- Subdivision (h), pages 33-34, lines 113-131. Amend to
read as follows:

(h) WaivEr oF DEFENSES. A party waives all
defenses and objections which he does not present
either by motion as hereinbefore provided or, if
he has made no motion, in his answer or reply, ex-
cept (1) that the defense of failure to state a claim
upon which relief can be granted, and the objec-
tion of failure to state a legal defense to a claim
may also be made by a later pleading, if one is per-
mitted, or by motion for judgment on the plead-
ings or at the trial on the merits, and except (2)
that, whenever it appears by suggestion of the
parties or otherwise that the court lacks jurisdic-
tion of the subject matter, the court shall dismiss
the action. The objection or defense, if made at
the trial, shall then be disposed of as provided in
Rule 15 (b) in the light of any evidence that may
have been received.

- Rule 13. Counterclaim and Cross-Claim.

Subdivision (c¢), page 37, line 20. After “party” strike
the comma and substitute a period. Strike “but” and insert
“It”.

‘Subdivision (h), page 38, lines 51-54. Strike “When the
determination of a counterclaim or cross-claim requires for
the granting of complete relief the presence of parties other
than those to the original action,” and substitute “When
the presence of parties other than those to the original
action is required for the granting of complete relief in the

determination of a counterclaim or cross-claim,”.
As thus amended Subdivision (h) will read:

(h) ApprrioNnaL Parties May Be BroucHT IN.
When the presence of parties other than those to
the original action is required for the granting of
complete relief in the determination of a counter-
claim or cross-claim, the court shall order them to

e



14 RULES OF CIVIL PROCEDURE

be brought in as defendants as provided in these
rules, if jurisdiction of them can be obtained and
their joinder will not deprive the court of jurisdic-
tion of the action.

Rule 15. Amended and Supplemental Pleadings.

Subdivision (a), page 42, lines 14-20. Strike the sentence
and substitute the followmg
A party shall plead in response to an amended
pleading or a pleading supplemented by a bill of
particulars within the time for response to the
original pleading or within 10 days after service of
the amended pleading or bill of particulars, which-
ever period may be the longer, unless the court
otherwise orders.

Rule 16. Pre-Trial Procedure; Formulating Issues.

Page 45, line 27. Strike “shall control” and substitute

“controls”.
Page 45, line 28. After “action” change the period to a
comma and insert ‘“unless modified at the trial to prevent

manifest injustice.”.

Page 45, line 32. After “actions” insert ‘“or to non-jury
actions”.

Rule 17. Parties Plaintiff and Defendant; Capadcity.

Subdivision (a), page 47, line 14. Strike “may” and sub-
stitute “shall”.

Subdivision (b), page 47, line 17. After “individual”
insert “, other than one acting in a representative capacity,”.

Subdivision (b), page 47, line 22. Strike “governed” and

substitute “determined”.
As thus amended Subdivision (b) will read:

(b) CapraciTy TO SUE oR BE SuED. The capacity
of an individual, other than one acting in a repre-
sentative capacity, to sue or be sued shall be deter-
mined by the law of his domicile. The capacity of
a corporation to sue or be sued shall be determined
by the law under which it was organized. In all
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RULES OF CIVIL PROCEDURE 15

other cases capacity to sue or be sued shall be deter-
mined by the law of the state in which the district
court is held; except that a partnership or other
unincorporated association, which has no such ca-
pacity by the law of such state, may sue or be sued
in its common name for the purpose of enforcing
for or against it a substantive right existing under
the Constitution or law of the United States.

Rule 18. Joinder of Claims and Remedies.

Subdivision (a), page 49, line 5. After “counterclaim”
strike the comma.

Subdivision (a), page 49, line 11. After “20” insert a
comma.

Subdivision (b), pages 49-50, lines 17-18. Strike “a prior
proceeding” and substitute “another claim”,

Rule 19. Necessary Joinder of Parties.

Subdivision (b), page 51, line 13. Strike “the original”
and substitute “those already”.

Subdivision (c), page 52, line 33, Strike “of persons”.

Subdivision (c), page 52, line 34. After “him,” insert
“of persons”.

Subdivision (c), page 52, lines 35-36. Strike “the origi-
nal” and substitute ‘“those already”.

Subdivision (c), page 52, line 36. After “but” insert
“WhO”.

As thus amended, Subdivision (¢) will read:

(¢) SAME: Namrs oF OMITTED PERSONS AND
REASONS FOR NON-JOINDER TO BE PLEADED. In any
pleading in which relief is asked, the pleader shall
set forth the names, if known to him, of persons
who ought to be parties if complete relief is to be
accorded between those already parties, but who
are not joined, and shall state why they are omitted.

Rule 23. Class Actions.

Subdivision (a), page 56, line 5. Strike “a number”,
After “them” insert “, one or more,”.
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Subdivision (a), page 56, lines 7-8. Strike “join as
plaintiffs or be joined as defendants,” and substitute “sue

or be sued,”.
Subd1v1smn (e), page 58 lines 44-48. Amend to read as
follows: :

(¢) DisMissaL or CoMPROMISE. A class action
shall not be dismissed or compromised without the
approval of the court. If the right sought to be
enforced is one defined in paragraph (1) of sub-
division (a) of this rule notice of the proposed
dismissal or compromise shall be given to all mem-
bers of the class in such manner as the court directs.
If the right is one defined in paragraphs (2) or (3)
of subdivision (a) notice shall be given only if the
court requires it.

Rule 24, Intervention.

Subdivision (a), page 61, hne 3. After “application”
strike the comma. ‘

Subdivision (a), page 61, line 9. After “in” strike “such” .

and substitute “the”.
Subdivision (c), page 61, line 33. After “intervene.”
insert the following:

When the constitutionality of an act of Congress
affecting the public interest is drawn in question in
any action to which the United States or an officer,
agency, or employee thereof is not a party, the
court shall notify the Attorney General of the
United States as provided in the Act of August 24,
1937.

Rule 25. Substitution of Parties.

Subdivision (d), page 64, line 44. Before ‘“city” strike

“or”. After “city,” insert “or other governmental agency,”.
Subdivision (d), page 64, line 48. Strike “such officer”.
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Rule 26. Depositions Pending Action. -

Subdivision (a), page 66, lines 3-12. Strike the sentence
beginning “At any time”, line 3, and ending “both pur-
poses.”, line 12, and substitute the following :

By leave of court after jurisdiction has been ob-
tained over any defendant or over property which
is the subject of the action or without such leave
after an answer has been filed, the testimony of
any person, whether a party or not, may be taken
at the instance of any party by deposition upon
oral examination or written interrogatories for the
purpose of discovery or for use as evidence in the
action or for both purposes. |

Subdivision (a), page 66, lines 14-17. Strike the sen-
tence beginning “Oral depositions”, line 14, and ending,
“Rule 31.”, line 17, and substitute “Depositions shall be
taken only in accordance with these rules.”.

Subdivision (d)(3), page 67, line 60. Strike “out of the
district and”.

Subdivision (d) (3), page 68, hne 67. After “age,” insert
“sickness,”.

Subdivision (d)(4), page 68, lines 78-81. Amend the
paragraph to read as follows:

(4) If only part of a deposition is offered in
evidence by a party, an adverse party may require
him to introduce all of it which is relevant to the

part introduced, and any party may introduce any

other parts.

Subdivision (e), page 68, line 94. Before “Objection”
insert “Subject to the provisions of Rule 32 (c),” and begin,
the word “Objection” with a small letter.

Subdivision (e), page 68, line 95. After “made” insert
“at the trial or hearing”.

Subdivision (f), page 69, line 107. After “deposition”
strike the period and insert ¢, but this shall not apply to
the use by an adverse party of a deposition described in
paragraph (2) of subdivision (d) of this rule.”
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Rule 27. Depositions before action.

Amend Rule 27, pages 72, 73, and 74, to read as follows:
Rule 27. Depositions Before Action or Pending

Appeal.

(a) BEFORE ACTION,

(1) Petition. A person who desires to perpet-
uate his own testimony or that of another person
regarding any matter that may be cognizable in
any court of the United States shall file a verified
petition in the distriet court of the United States
in the district of the residence of any expected ad-
verse party. The petition shall be entitled in his
own name as petitioner, showing: (1) that the pe-
titioner expects to be a party to an action cogni-
zable in a court of the United Statesbut is presently
unable to bring it or cause it to be brought, (2) the
subject matter of the expected action and his in-
terest therein, (3) the facts which he desires to
establish by the proposed testimony and his rea-
sons for desiring to perpetuate it, (4) the names
or a description of the persons he expects will be
adverse parties and their addresses so far as known,
and (5) the names and addresses of the persons

to be examined and the substance of the testimony

which he expects to elicit from each, and praying
for an order authorizing the petitioner to take the
depositions of the persons to be examined named
in the petition, for the purpose of perpetuating
their testimony.

(2) Notice and Service. The petitioner shall
thereafter serve a notice upon each person named
in the petition as an expected adverse party, to-
gether with a copy of the petition, stating that the

petitioner will apply to the court, at a time and

place named therein, for the order described in
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the petition. At least 20 days before the date of
hearing the notice shall be served either within or
without the district or state in the manner provided
in Rule 4 (d) for service of summons; but if such
service cannot with due diligence be made upon any
expected adverse party named in the petition, the
court may make such order as is just for service
by publication or otherwise, and shall appoint, for
persons-not served in the manner provided in Rule
4 (d), an attorney who shall represent them, and
in case they are not otherwise represented shall
cross-examine the deponent. If any expected ad-
verse party is a minor or incompetent the provi-
sions of Rule 17 (¢) apply.

(3) Order and Examination. If the court is
satisfied that the perpetuation of the testimony
may prevent a failure or delay of justice, it shall
make an order designating or describing the per-
sons whose depositions may be taken and specify-
Ing the subject matter of the examination and
whether the depositions shall be taken upon oral
examination or written interrogatories. The dep-
ositions may then be taken in accordance with
these rules. For the purpose of applying these
rules to depositions for perpetuating testimony,
each reference therein to the court in which the
action is pending shall be deemed to refer to the
court in which the petition for such deposition was
filed.

(4) Use of Deposition. If a deposition to per-
petuate testimony is taken under these rules or if,
although not so taken, it would be admissible in
evidence in the courts of the state in which it is
taken, it may be used in any action subsequently
brought involving the same subject matter in a dis-
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trict court of the United States, in accordance with
the provisions of Rule 26 (d). '

(b) Pexping AppeEAL. If an appeal has been
taken from a judgment of a distriet court or be-
fore the taking of an appeal if the time therefor
has not expired, the district court in which the

judgment was rendered may allow the taking of

the depositions of witnesses to perpetuate their
testimony for use in the event of further proceed-
ings in the district court. In such case the party
who desires to perpetuate the testimony may make
a motion in the district court for leave to take the
depositions, upon- the -same mhotice and service
thereof as 1f the action was pending in the district
court. The motion shall show (1) the names and
addresses of the.persons to be examined and the
substance of the testimony which he expects to
elicit from each; (2) the reasons for perpetuating
their testimony. If the court finds that the per-
petuation of the testimony is proper to avoid a
failure or delay of justice, it may make an order
-allowing the depositions to be taken, and thereupon
the depositions may be taken and used in the same
manner and under the same conditions as are pre-
seribed in these rules for depositions taken in
actions pending in the district court.

(¢) PrrprETUATION BY AcTiON, This rule does
not limit the power of a court to entertain an action
~ to perpetuate testimony.
| NOTE

The revision is intended

(1) to require service on the expected adverse parties
of notice of the application for leave to perpetuate;

(2) to require a finding by the court that the perpetu-
ation may prevent a delay or failure of justice;
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"~ (3) to cover the case where an appeal is pending, and
it may be desirable to preserve testimony for use in the
event of further proceedings in the District Court; and
(4) to make it clear that the right to maintain an
independent action to perpetuate testimony is not dis-
turbed.
Rule 28. Persons Before Whom Depositions May Be
Taken. o .
Subdivision (b), page 75, lines 10-25. Amend to read as
follows:

(b) In Foreien CountrIies. In a foreign state
or country depositions shall be taken (1) on notice
before a secretary of embassy or legation, consul
general, consul, vice consul, or consular agent of
the United States, or (2) before such person or
officer as may be appointed by commission or under
letters rogatory. A commission or letters rogatory
shall be 1ssued only when necessary or convenient,
on application and notice, and on such terms and
with such directions as are just and appropriate.
Officers may be designated in notices or commis-
sions either by name or descriptive title and letters
rogatory may be addressed ‘‘To the Appropriate
Judicial Authority in [here name the countryl’’.

Rule 30. Depositions Upon Oral Examination.

Subdivision (b), page 77, line 23. After “taken,” insert
“or that it may be taken only at some designated place other
than that stated in the notice or that it may be taken only
on written interrogatories,”.

Subdivision (c), page 77, line 45. . After “stenographi-
cally” insert “and transcribed”.

Subdivision (d), page 78, line 60. In the subtitle after
“TerMmiNaTE” insert “Or Limrr.” :

~Subdivision (d), page 78, lines 64-66. Strike “for the
purpose of annoying, embarrassing, or oppressing” and sub-
stitute “in such manner as unreasonably to annoy, embarrass,
or oppress”, -

Subdivision (d), page 78, line 71. After “deposition”
strike the period and insert “, or limiting the scope and
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manner of the taking of the deposition as provided in sub-
division (b).”.

Subdivision (d), page 78, lines 71-72. Strike “If the or-
der is made, the examination” and substitute “If the order
made terminates the examination, it”,

Subdivision (d), page 78, line 75. After “party” before
the comma insert “or deponent”.

Subdivision (d), page 78, line 77. After “order.” insert
“In granting or refusing such order the court may impose
upon either party or upon the witness the requirement to
pay such costs or expenses as the court may deem reason-
able.”.

As thus amended Subdivision (d) will read:

(d) MotroN To TERMINATE oR LaMIT ExAMINA-
TION. At any time during the taking of the deposi-
tion, on motion of any party or of the deponent and
upon a showing that the examination is being con-
ducted in bad faith or in such manner as unreason-
ably to annoy, embarrass, or oppress the deponent
or party, the court in which the action is pending
or the court in the district where the deposition is
being taken may make an order directing the officer
conducting the examination to cease forthwith
from taking the deposition, or limiting the scope
and manner of the taking of the deposition as pro-
vided in subdivision (b). If the order made termi-
nates the examination, it shall be resumed there-
after only upon the order of the court in which the
action is pending. Upon demand of the objecting
party or deponent, the taking of the deposition
shall be suspended for the time necessary to make
possible a motion for an order. In granting or
refusing such order the court may impose upon
either party or upon the witness the requirement
to pay such costs or expenses as the court may
deem reasonable.
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Subdivision (e), page 78, line 82. Strike “over”,
Subdivision (g) (2), page 80, lines 137-138. Strike “by
oral examination”.

Rule 31. Depositions of Witnesses Upon Written Inter-
rogatories.

Subdivision (a), page 81, line 12. Strike “cross-interrog-
atories” and substitute “cross interrogatories”.

Subdivision (a), page 81, line 14. Strike “re-direct” and
substitute “redirect”.

Subdivision (a), page 82, line 16. Strike “cross-interroga-
tories” and substitute “cross interrogatories”.

Subdivision (a), page 82, line 17. Strike “re-direct-inter-
rogatories” and substitute “redirect interrogatories”.

Subdivision (a), page 82, line 18. Strike “re-cross-inter-
rogatories” and substitute “recross interrogatories”.

Subd1v1s1on (d), page 82, lines 34-40. Amend to read as
follows: :

(d) ORDERS FOR THE PROTECTION OF PARTIES AND
DrroNENTS. After the service of interrogatories
and prior to the taking of the testimony of the de-
ponent, the court in which the action is pending
may, on motion promptly made by a party or a

deponent, upon notice and good cause shown, make

any order specified in Rule 30 which is appropriate
and just or an order that the deposition shall not
be taken before the officer designated in the notice
or that it-shall not be taken except upon oral exami-
nation.

Rule 32, Eﬁect of Errors and Irregularities in Deposi-
tions.

Subdivision (d), page 84, line 42. In the subtltle before
“CompPLETION” insert “As To0”.

Rule 33. Interrogatories to Parties.

Page 84, line 2. A fter “any” strike “other” and substitute
“adverse”.

Rule 34. Production of Documents and Things for In-
spection, Copying, or Photographing.

Page 85, line 1. In the title before “Production” insert
“PDiscovery and”.
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Page 86, lme 17.  After “inspecting” insert measurlng,
surveying,
Page 86 line 19. A fter “ob]ect” insert “or operation”.

Rule 35. Physical and Mental Examination of Persons.

Subdivision (a), page 86, line 5. Strike “involved” and
substitute “in controversy”.

Subdivision (b) (1), page 87, lines 15-19. Strike the
sentence becmnmg “A party”, hne 15, and endmg “con-
clusions.”, line 19, and substitute the following:

“If requested by the person examined, the party causing
the examination to be made shall deliver to him a copy of a
detailed written report of the examining physician setting
out his-findings and conclusions.”

Subdivision (b) (1), page 87, line 20. Strike “After such
delivery” and substitute “After such request and delivery”.

Subdivision (b) (1), page 87, lines 24-25.  After “made,”
strike “in respect to” and substitute “of”.

Subdivision (b) (1), page 87, line 27. Strike “any”.

As thus amended Subdivision (b) (1) will read:

(1) If requested by the person examined, the
party causing the examination to be made shall de-
liver to him a copy of a detailed written report of
the examining physician setting out his findings
and conclusions. After such request and delivery
the party causing the examination to be made shall
be entitled upon request to receive from the party
examined a like report of any examination, previ-
ously or thereafter made, of the same mental or
physical condition. If the party examined refuses
to deliver such report the court on motion and no-
tice may make an order requiring delivery on such
terms as are just, and if a physician fails or refuses
to make such a report the court may exclude his
testimony if offered at the trial.
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Rule 36. Admission of Facts and of Genuineness of
Documents.

Subdivision (a), page 89, lines 20-21. After “admission”
strike “a specific denial under oath of the matters of which
an admission is requested” and substitute “a sworn state-
ment either denying specifically the matters of which
an admission is requested or setting forth in detail the
reasons Why he cannot ¢ruthfully either admit or deny those’
matters”.

Subdivision (b) page 89 lines 23-24. Strike “shall be”
and substitute “i

Rule 37. Refusal to Make Discovery: Consequences.

Subdivision (a), page 89, line 4. Strike “witness” and
substitute “deponent”.

Subdivision (a), page 90, line 18. Strike “witness” and
substitute “deponent”.

Subdivision (a), page 90, line 21. Strike “witness” and
substitute “deponent”.

‘Subdivision (b) (1), page 90, line 40. Strike “shall” and
substitute “may”. :

Subdivision (b) (2), page 91, line 47. After “order”
insert “made”.

Subdivision (b) (2) (ii), line 73. After “testimony”
strike the semicolon and insert “, or from introducing evi-
dence of physical or mental condition.”.

Subdivision (c¢), page 92, line 91. After “truth” strike
“or” and substitute “of”.

NOTE

Note to Rule 37 (b) (2) (ii) and (iii) : Objection has
been made to this rule on the ground that denying to a
defendant the right to make a defense is a denial of due
process, under authority of Hovey v. Elliott, 167 U. S.
409. The Committee call attention to the later case of
Hammond Packing Co. v. State of Arkansas, 212 U, 8.
322, which distinguishes the earlier case. We suggest
that the provisions of the rule find support in the later
opinion.

" Rule 38. Summary Judgment.

Subdivision (a), page 93, line 7. Before “affidavits”
insert “supporting”.

Subdivision (b), page 93, line 13. Before “affidavits”
insert “supporting”.
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Subdivision (c), pages 93-94, lines 17-29. Strike the
sentence beginning “Unless the adverse party”, lines 17-18,
and ending “as a matter of law.”, line 29, and substitute the

following :

The adverse party prior to the day of hearing may

serve opposing affidavits. The judgment sought

shall be rendered forthwith if.the pleadings, de-
positions, and admissions on file, together with the
affidavits, if any, show that, except as to the amount
of damages, there is no genuine issue as to any
material fact and that the moving party is entitled
to a judgment as a matter of law.

"Subdivision (d), page 94, line 31. After “rule” strike the

comma,
Subdivision (g), page 95, lines 72-73. Strike “referred
to in” and substitute “presented pursuant to”.
Subdivision (g), page 95, line 73. Strike “were” and sub-

stitute “are”.
Subdivision (g), page 95, line 74. After “faith” strike

the comma.

Rule 39. Jury Trial of Right. ,

Subdivision (b), page 97, line 10. Strike “claim” and
substitute “demand”.

Subdivision (b), page 97, lines 10-11. A fter “time” strike
“within 5”7 and substitute “after the commencement of the
action and not later than 10”.

Subdivision (b), page 97, line 12. After “issue.” insert
“Such demand may be endorsed upon a pleading of the
party.”.

As thus amended Subdivision (b) will read:

(b) DEMAND. Any party may demand a trial by
Jury of any issue triable by a jury of right by serv-
ing upon the other parties a demand therefor in
writing at any time after the commencement of the
action and not later than 10 days after the service
of the last pleading directed to such issue. Such
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demand may be endorsed upon a pleading of the |

party.
Subdivision (c¢), page 97, line 14. Strike “claim” and

-substitute “demand”.

Subdivision (c¢), page 97, line 16. Strike “claimed” and
substitute “demanded”..
Subdivision (c), page 97, line 17 Strike “claimed” and

substitute “demanded”.

Subdivision (c), page 97, line 18. Strike “some only and

substitute “only some”

Subdivision - (c), page 97, line 19. Strike “claim” and

:Substltute “demand”.

Subdivision (c), page 97, lme 21. Stmke “claim” a.nd

substitute “demand”.

‘As thus amended, Subdivision (c¢) will read:

(¢) SAME: SPECIFICATION OF Issues. In h1s de—
mand a party may specify the issues which he
wishes so tried; otherwise he shall be deemed. to

“have demanded tmal by jury for all the issues so
triable. If he has demanded trial by jury for only

some of the issues, any other party within 10 days

after service of the demand or such lesser time as
the court may order, may serve a demand for trial

by jury of any other or all of the issues of fact in

the action.

Subdivision (d); page 97, line 24. Strike “claim” and sub-
stitute “demand”.
Subdivision (d), page 97, line 26. Strike “claim” and

substitute “demand”.

Rule 40. Trial by Jury or by the Court.
Subdivision (a), page 99, line 3. Strike “claimed” and

substitute “demanded”.

Subdivision (a), page 99, line 6 Strike “claimed” and
substitute “demanded”.
Subdivision (b), page 99, line 16. Strike “claimed” and

substitute “demanded”.

27246—37——3
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Subdivision (b), page 99, line 19. Strike “claim” and
substitute “demand”.
Subdivision (b), page 99, line 20. Strike “claim” and

substitute “demand”.

Subdivision (b), page 99, line 22. Strike “of that party”.

‘Subdivision (b), page 99, lines 22-23. Strike “any issue
tried by a Jury ” and substltute “a trial by a jury of any or
all issues.’

As thus amended Subdivision (b) will read:

(b) By THE Courr. Issues not demanded for
‘trial by jury as provided in Rule 39 shall be tried
by the court; but, notwithstanding the failure of a
party to demand a jury in an action in which such
a demand might have been made of right, the court
in its discretion upon motion may order a trial by
a jury of any or all issues.

Subdivision (c), page 100 line 27. After “jury” strike

the semicolon.
Subdivision (c), page 100, line 30. Strike “may” and

substitute “the court”.-
Subdivision (c), page 100, line 31. After “parties,” insert

“may”'

Subdivision (c¢), page 100, line 32. Strike “shall have”
and substitute “has”.

As thus amended Subdivision (c¢) will read:

(¢) ADViSORY JURY AND TRIAL BY CoNSENT. In
all actions not triable by a jury of right the court
upon motion or of its own initiative may try any
issue with an advisory jury or, except in actions
against the United States when a statute of the
United States provides for trial without a jury, the
court, with the consent of both parties, may order
a trial with a jury whose verdict has the same effect
as if trial by jury had been a matter of right.

Rule 42. Dismissal of Actions. .

Subdivision (a) (1), page 102, line 7. Strike “1,” and
substitute “(1)”.
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Subdivision " (a) (1), page 102 line- 9. Strlke “2,” and

substitute “(i1)”.
Subdivision (a) (1) page 102 line 10. After “who”

insert “have”.

Subdivision (a) (1), page 102, line 13. After “dismissal”
strike “shall be” and substitute “is”.

Subdivision (a) (1), page 102, line 15-_. Before “filed”
insert “operates as an adjudication upon the merits when”.

‘Subdivision (a) (1), page 102, line 18. After “claim”
strike the comma and insert a perlod

Subdivision (a) (1), page 102, lines 18- 19. Strlke “shall
operate as an adjudication upon the merits.”.
~ As thus amended Subdivision (a) (1) will read:

(1) By Plawntiff; By Stipulation. Subject to
the provisions of Rule 23. (¢) and of any statute
of the United States, an action may be dismissed
by the plaintiff without order of court (i) by filing
a notice of dlsmlssal at any tlme before service of
the answer or (11) by ﬁlmg a stipulation of dis-
missal signed by all the partles who have appeared
generally in the action: Unless otherwise stated in
the notice of dismissal’ or stipulation, the dismis-
sal is without prejudice, except that a notice of
dismissal operates as an adjudication upon the mer-
its when filed by a plaintiff who has once dismissed
in any court of the United States or of any state
an action based on or including the same claim.

Subdivision (a) (2), page 102, line 25. Before “court”
omit one “the”. |

Subdivision (a) (2); page 102, line 35. Strike “shall be”
and substitute “is”.

Subdivision (b), page 103 line 48. Strike “shall other-
wise specify” and substitute “otherw1se specifies”. '

Subdivision (b), page 103, line 52. Strike “shall have
the effect of” and substltute “operates as”.

Subdivision (c¢), page 103, line 61. After “served” strike
the comma.

Subdivision (d), page 103, line 66. Strike “shall com-
mence” and substitute “commences
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Rule 43. Consolidation; Severance and Separate Trials.

Page 104, lines 1-2. Strike “Severance and”.

"Subdivision (a), page 104, lines 34. After “actions”
strike “of a like nature or”

‘Subdivision (b), page 104 line 11. In the subtitle strike
“SERVERANCE AND”.

Subdivision (b), page 104, line 12. After “court” strike
the comma. :

‘Subdivision (b), page 104, line 13. After “prejudice”
strike the comma.

Subdivision (b), page 104, lines 13-18. After “order”
strike “claims which are” and the remainder of the sub-
division - and substitute “a separate trial of any claim,
crossclaim, counterclaim, or third-party claim, or of any
separate issue or of any number of claims, eross-claims,
counter-claims, third-party ‘claims, or -issues.”.

“As thus amended Subdivision (b) will read:

(b) SEPARATE TrIALS, The court in furtherance

of convenience or to avoid prejudice may order a
separate trial of any claim, cross-claim, counter-
elaim, or third-party claim, or of any separate
issue or of any number of claims, cross-claims,
counterclaims, third-party claims, or issues.

Rule 44. Evidence.

Subdivision (a), page 105, lines 14-15, After “evidence”
strike “shall govern” and substitute “governs”.

Subdivision (b), page 105, lines 23-24. Strike “oppos-
ing” and substitute “adverse”.

Subdivision (b), pages 105-106, lines 27-45. Strike “he
may call an adverse party” and the remainder of the sub-
division and substitute the following: .

A party may interrogate any unwilling or hostile
witness by leading questions. A party may call
an adverse party or an officer, director, or manag-
ing agent of a public or private corporation or of
a partnership or association which is an adverse
party, and interrogate him by leading questions
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and contradict and impeach him in all respects as
1f he had been called by the adverse party, and the
witness thus called may be contradicted and im-
peached by or on behalf of the adverse party also,
and may be cross-examined by the adverse party
only upon the subject matter of his examination in
chief. Except as stated in the last preceding
sentence, any witness called by a party and exam-
ined as to any matter material to any issue may
be cross-examined by the adverse party upon all
matters material to every issue of the action.

Page 107. After line 67, insert a new subdivision as
follows:

(e) EvibENCE oN Motions. When a motion is
based on facts not appearing of record the court
may hear the matter on affidavits presented by the
respective parties, but the court may direct that
the matter be heard wholly or partly on oral testi-
mony or depositions.

Rule 45. Proof of Official Record.

Subdivision (c¢), page 109, line 41. After “statute” strike

the period and insert “or by the rules of evidence at common
law.”. ‘

Rule 46. Subpoena.

Subdivision (a), page 114, lines 8-11. Strike the sentence
beginning “The clerk”, line 8, and ending “above pro-
vided.”, line 11, and substitute the following:

The clerk shall issue a subpoena, or a subpoena for
the production of documentary evidence, signed
and sealed but otherwise in blank, to a party re-
questing it, who shall fill it in before service.

Subdivision (c), page 114, lines 29-30. Strike “by exhib-
iting the original and”. _

Subdivision (d) (1), page 115, lines 46-49. Strike the
sentence beginning “The clerk shall”, line 46, and ending
“of the court.”, line 49, and substitute the following:
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A subpoena commanding the production of docu-
mentary evidence on the taking of a deposition
shall not be used without an order of the court.

Subdivision (f), page 116, line 85. Strike “shall” and
substitute “may”. ‘

Rule 47. Exceptions Abolished.

Page 119, line 1. In the title strike “Abolished” and sub-
stitute “Unnecessary”. _ ,

Page 119, lines 1-3. Strike “No formal exception to a
ruling or an order of the court is necessary;” and substitute
“Formal exceptions to rulings or orders of the court are

unnecessary ;”.
Page 119, line 5. Strike “an objecting” and substitute

»
Page 119, line 9. After “court” before the semicolon in-
sert “and his grounds therefor”.

Page 119, line 10. After “and” insert a comma.
Page 119, line 11. After “order” insert “at the time it is

made,”.

Page 119, line 12. Strike “shall” and substitute “does”.

As thus amended Rule 47 will read: ,

Rule 47. Exceptions Unnecessary. Formal ex-
ceptions to rulings or orders of the court are un-
‘necessary; but for all purposes for which an ex-
ception has heretofore been necessary it is suf-
ficient that a party, at the time the ruling or order
of the court is made or sought, makes known to the
court the action which he desires the court to take
or his objection to the action of the court and his
grounds therefor; and, if a party has no oppor-
tunity to object to a ruling or order at the time it
is made, the absence of an objection does not there-
after prejudice him.

Rule 48. Jurors.

- Subdivision (b), page 120, lines 17-19. Strike “for any
reason become unable to perform their duties prior to the
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~ final submission to the jury.” and substitute “, prior to the

time the jury retires to consider its verdict, become unable
or disqualified to perform their duties.”.

Subdivision (b), page 120, line 27. Strike “upon the
final submission to the jury.” and substitute “after the jury

retires to consider its verdict.”.
As thus amended Subdivision (b) will read:

(b) ALTERNATE JURORS. The court may direct
that one or two jurors in addition to the regular
panel be called and impanelled to sit as alternate
jurors. Alternate jurors in the order in which
they are called shall replace jurors who, prior to
the time the jury retires to consider its verdict,
become unable or disqualified to perform their
duties. Alternate jurors shall be drawn in the
same manner, shall have the same qualifications,
shall be subject to the same examination and
challenges, shall take the same oath, and shall
have the same functions, powers, facilities, and
privileges as the principal jurors. An alternate
juror who does not replace a principal juror
shall be discharged after the jury retires to con-
sider its verdict. If one or two alternate jurors
are called each party is entitled to one peremptory
challenge in addition to those otherwise allowed
by law. The additional peremptory challenge may
be used only against an alternate juror, and the
other peremptory challenges allowed by law sha]l
not be used against the alternates.

Rule 50. Special Verdicts and Interrogatories.

Subdivision (a), page 122, line 3. Begin the word
“Court” with a small letter. '

Subdivision (a), page 123, line 24. Strike “omitted
1ssue” and substitute “issue omitted without such demand”.
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Rule 51. Motion for a Directed Verdict.

Subdivision (a), page 124 lines 2-3. Strike “may move’
and substitute “who moves”

Subdivision (a), page 124, lines 4-5. Strike “without
thereby waiving his right to” and substitute “may”.

Subdivision (a), page 124, line 6. Strike the period after-.

“granted” and insert “, without having reserved the right so:
to do and to the same extent as if the motion had not been
made.”

As thus amended Subdivision (a) Wlll read:

(a) WHEN MapE: ErFecT. A party who moves
for a directed verdict at the close of the evidence
offered by an opponent may offer evidence in the
~ event that the motion is not granted, without hav-
ing reserved the right so to do and to the same

extent as if the motion had not been made. A mo-
tion for a directed verdict which is not granted is

not a waiver of trial by jury even though all parties
to the action have moved for directed verdiects.
A motion for a directed verdict shall state the
specific grounds therefor.

Subdivision (b), page 125, line 33. After “stand” strike
the comma. After “or” insert “may”.

Page 126. In paragraph three of the “NOTE,” change:
the name of the first case cited to read “N orthern Ry Co.v.

Page,”.
Page 127. In the last paragraph of the “Note to the Su-
preme Court” strike “forward” and substitute “Foreword”.

Rule 52. Instructions to Jury: Objection.
Page 127, line 3. After “time” insert “during the trial”.
Rule 53. Masters. -

Subdivision (a), page 128, line 2. In the subtitle after
“AproINTMENT” before the period insert “anp CompEN-
SATION”.

Subdivision (a), page 128, line 11. A fter “upon” strike-

“and borne by”.
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~ Subdivision (a), page 128, line 15. Strike “shall” and
substitute “may”.

Subdivision (a), page 128, line 21. After “party” change
the comma to a period.

Subdivision (a), page 128, lines 21-23. Strike “or the
<court in its discretion may hold the delinquent in contempt.”. -

Subdivision (c), page 129, line 37. Strike “date” and
substitute “time and place”.

Subdivision (c), page 129, lines 51-52. Strike “shall
have” and substitute “has”.

Subdivision (c), page 129, line 57. After “manner” in-
sert “and subject to the same limitations”. ;

- Subdivision (c), page 129, line 58. After “provided”
insert “in Rule 44 (c)”. After “court” insert “sitting with-
out a jury.” and strike “in Rule 44 (c¢).”.

As thus amended the last sentence of Subdivision (c), lines
55-58, will read:
When a party so requests, the master shall make a
record of the evidence offered and excluded in the
same manner and subject to the same limitations as
provided in Rule 44 (¢) for a court sitting without
a jury.

Subdivision (d) (1), page 130, line 63. After “thereof”
insert “unless the order of reference otherwise provides,”.

Subdivision (d) (1), page 130, lines 67-68. Strike “unless
the order of reference otherwise provides,”.

Subdivision (d) (1), page 130, line 70. Strike “In every
reference it shall be” and substitute “It is”.

Subdivision (d) (1), page 130, line 79. Strike “examina-
tion and”.

Subdivision (d) (1), page 130, line 81. Strike “or his
attorney of such” and substitute “of the”.

As thus amended Subdivision (d) (1) will read:

(1) Meetings. When a reference is made, the
clerk shall forthwith furnish the master with a
copy of the order of reference. Upon receipt
thereof unless the order of reference otherwise
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provides, the master shall forthwith set a time and
place for the first meeting of the parties or their
attorneys to be held within 20 days after the date
of the order of reference and shall notify the par-
- ties or their attorneys. It is the duty of the master
to proceed with all reasonable diligence. Either
party, on notice to the parties and master, may
apply to the court for an order requiring the mas-
ter to speed the proceedings and to make his report.
If a party fails to appear at the time and place
appointed, the master may proceed ex parte or, in
his discretion, adjourn the proceedings to a future
day, giving notice to the absent party of the
adjournment. -

Subdivision (d) (2), page 130, lines 86-92. Strike the

sentence beginning “The failure of” lines 86-87, and ending
“Rules 87 and 46.”, lines 91-92, and substitute the following :

If without adequate excuse any witness fails to
appear or give evidence, he may be punished as for
a contempt and be subject to the consequences,
penalties, and remedies provided in Rules 37 and
46.

Subdivision (e) (2), page 1382, line 131. After “parties.”
insert “Application to the court for action upon the report
and upon objections thereto shall be by motion and upon
notice as prescribed in Rule 6 (d).”.

Subdivision (e) (2), page 132, line 134. Strike the period
and insert “or may recommit it with instructions.”.

As thus amended Subdivision (e) (2) will read:

(2) In Non-Jury Actions. In an action to be
tried without a jury the court shall acecept the mas-
ter’s findings of fact unless clearly erroneous.
Within 10 days after being served with notice of
the filing of the report any party may serve writ-
ten objections thereto upon the other parties. Ap-
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plication to the court for action upon the report
and upon objections thereto shall be by motion and
upon notice as prescribed in Rule 6 (d). The court
after hearing may adopt the report or may modify
it or may reject it in whole or in part or may re-
ceive further evidence or may recommit it with
instruetions. |

Subdivision (e) (3), page 132, line 139. Strike “shall be”
and substitute “are”. e

Subdivision (e) (4), page 132, line 145. Strike “shall be”
and substitute “is”.

Rule 54. Judgments: Costs. . __

Subdivision (a), page 184, line 2. Enclose the word
“Judgment” in quotation marks.

Subdivision (a), page 134 line 5. Be'fore “pleadings”
strike “any”.

Subdivision (a), page 134 line 6. Before “master” strike
“any” and substitute “a”. Before “prior” strike “any”.

As thus amended Subdivision (a) will read:

(a) DrriniTION; FoRM. ‘‘Judgment’ as used
in these rules includes a decree and any order from
which an appeal lies. A judgment shall not con-
tain a recital of pleadings, the report of a master,
or the record of prior proceedings.

Subdivision (¢), page 134, lines 26-27. Strike “shall not
in amount exceed or in kind be different from” and substi-
tute “shall not be different in kind from or exceed in
amount”. k

Subdivision (d), page 135, line 39. After “officers” in-
sert a comma,

Subdivision (d), page 135, line 41. After “law.” 1nsert

the following:

Costs may be taxed by the clerk on one day’s notice.
On motion served within 5 days thereafter, the
action of the clerk may be reviewed by the court.
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Rule 55. Default.

Subdivision (a), page 138, lines 2-83. Strike “the court
has obtained jurisdiction of”.

Subdivision (a), page 138, line 4. Strike “and he”.

Subdivision (a), page 138, line 6. After “rules” insert
“and that fact is made to appear by affidavit or otherwise”.

Note. This change is made necessary by the change
in Rule 5 (b), now 5 (d). FILInG.

" As thus amended Subdivision (a) will read:

(a) EnTrY. When a party against whom a
judgment for affirmative relief is sought has failed
to plead or otherwise defend as provided by these
rules and that fact is made to appear by affidavit
or otherwise, the clerk shall enter his default.

Subdivision (b) (2), page 138, line 27. Strike “fiduciary”
and substitute “representative”.

Subdivision (d), page 139, line 53. Strike “shall”.

Rule 56. New Trials.

Subdivision (a), page 141, line 13. Strike “which had
been”. / ’

Subdivision (a), page 141, line 14. Strike “has power to”
and substitute “may”.

Subdivision (a), page 141, line 15." Strike “to”.

Subdivision (a), page 141, line 16. Strike “to”.

Subdivision (a), page 141, line 17. After “law” strike
the comma. After “or” strike “to”.

Subdivision (a), page 141, line 18. Strike “to”.

Subdivision (b), page 141, line 21. Strike “within” and

substitute “not later than”.

Subdivision (c¢), page 141, line 32. Strike “shall have”
and substitute “has”.

Subdivision (c), page 142, line 34. Strike “time” and
substitute “period”. After “extended” insert “for an addi-
tional period not exceeding 20 days either”.

Subdivision (c), page 142, line 35. Strike both commas.

Subdivision (c¢), page 142, lines 35-86, strike “written
stipulation of the parties,” and substitute “the parties by
written stipulation.”.

Subdivision (c), page 142, lines 36-37. Strike “for an
additional period not exceeding 20 days.”.
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As thus amended Subdivision (¢) will read:

(¢) TiME FOR SERVING AFFIDAVITS. When a mo-
tion for new trial is based upon affidavits they shall
be served with the motion. The opposing party has
10 days after such service within which to serve
opposing affidavits, which period may be extended

 for an additional period not exceeding 20 days

either by the court for good cause shown or by the
parties by written stipulation. The court may
permit reply affidavits.

Subdivision (d), page 142, lines 39-40. Strike “At any
time within” and substitute “Not later than”.

Rule 57. Relief From Judgment or Order.

Subdivision (b), page 143, lines 9-21. Amend to read as
follows:

(b) MiSTAKE; INADVERTENCE; SURPRISE; EXCUS-
ABLE NEGLECT. On motion the court, upon such
terms as are just, may relieve a party or his legal
representative from a judgment, order, or proceed-
ing taken against him through his mistake, inad-
vertence, surprise, or excusable neglect. The mo-
tion shall be made within a reasonable time, but in
no case exceeding six months after such judgment,
order, or proceeding was taken. A motion under
this subdivision does not affect the finality of a
judgment or suspend its operation. This rule does
not limit the power of a court (1) to entertain an
action to relieve a party from a judgment, order,
or proceeding, or (2) to set aside within one year,
as provided in Section 57 of the Judicial Code,
U. 8. C, Title 28, § 118, a judgment obtained
against a defendant not actually personally
notified.
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NOTE

"~ This revision is

(1) to conform more closely to the wording of state
statutes, such as, California Code Civil Procedure,
§ 473; New York Civil Practice Act, § 108; and § 9283
General Statutes of Minnesota, which have received ju-
dicial construction over a long period of years; and

(2) to preserve the provisions of the Federal statute
referred to.

Rule 58. Declaratory Judgments. Page 144, line 6.
Strike ‘“claimed” and substitute “demanded”.

Rule 59. Findings by the Court.

Subdivision (a), page 146, lines 10-11. Strike “No re-
quest for findings is necessary.” and substitute “Requests
for findings are not necessary for purposes of review.’

Subdivision (b), page 146, line 19. Strike “Wlthln” and
‘substitute “not later than”.

Subdivision (b), page 146, lines 22-24. Strike “The
pendency of the motion does not affect the finality of the
judgment or suspend its operation; and”.

Subdivision (b), page 146, line 24. Begin the word “the”

with a capital letter.
Subdivision (b), page 146, hne 33. After “them” strike

the comma.
_Rule 60. Entry of Judgment.

Page 151, lines 18-19. Strike “shall constltute” and sub-

stitute “constltutes
Page 151, line 20. . Strike “shall not be” and substitute

“is' not”-

Rule 61. Harmless Error.
- Page 152, line! 5. Strike “shall be” and substltute g7,
Page 152, line 10. After “justice.” insert the followmg

The court at every stage of the proceeding must
disregard any error -or defect in the proceeding
whieh does not affect the subsfantlal rights of the
parties.

Rule 62. Appeal From a District Court to the Supreme
Court of the United States.

Page 152, line 2. In the title insert a period after “Su-
preme Court” and strike “of the United States.”
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Page 152, line 7. Strike “petition” and substitute “ap-
peal”. .

‘Rule 63. Appeal to a Circuit Court of Appeals.
Subdivision (b), page 155, line 33. After “notification.”
insert the following:

The clerk shall note in the civil docket the names
of the parties to whom he mails the copies, with
date of mailing.

Subdivision (c), page 155, line 50. Strike “to 1ts form or
sufficiency” and substitute “to the form of the bond or to
the sufficiency of the surety”.

Subdivision (d), page 156, line 60. Strike “his” and sub-
stitute “the”, )

Subdivision (d), page 156, line 63. Strike “damage” and
substitute “damages”. : -

Subdivision (d) page 156, line 64. Strike “shall” and
substitute “may”.

Subdivision (d), page 156, line 80. Before “bond” insert

“supersedeas”.

Subdivision (f), page 157, line 97. Strike “(b) and (c)”
and substitute “(c) and (d)”

Subdivision (f), page 157, line 106. After “court” strike
the period and insert “who shall forthwith mail coples to
the surety if his address is known.”

As thus amended Subdivision (f) will read:

(f) JUDGMENT AGAINST SURETY. By entering
into an appeal or supersedeas bond given pursuant
to subdivisions (¢) and (d) of this rule, the surety
submits himself to the jurisdietion of the court.and
appoints the clerk of the court as his irrevocable
agent upon who any papers affecting his liability
on the bond may be served. His liability may be
enforced on motion without the necessity of an
independent action. The motion and such notice
of the motion as the court prescribes may be served
on the clerk of the court who shall forthwith mail
copies to the surety if his address is known. |
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Subdivision (g), page 157, line 112. After “that” insert
a comma, '

Subdivision (g), page 158, line 124. After “order” change‘

the period to a semicolon and insert “but the district court
shall not extend the time to a day more than 90 days from
the date of the first notice of appeal.”.

As thus amended the last sentence of Subdivision (g),

lines 117-124, will read :
In all cases the distriet court in its diseretion and

with or without motion or notice may extend the

time for filing the record on appeal and docketing
the action, if its order for extension is made before
the expiration of the period for filing and docket-
ing as originally prescribéd or as extended by a
previous order; but the distriet court shall not ex-
tend the time to a day more than 90 days from the
date of the first notice of appeal.

Rule 64. Joint or Several Appeals; Summons and
Severance Abolished.

Page 161, line 1. 1In the title after “Appeals” and before

the semicolon insert “To the Supreme Court or to a Circuit
Court of Appeals” so that the title will read: Joint or

Several Appeals to the Supreme Court or to a Circuit;
Court of Appeals; Summons and Severance Abolished.

Page 161, line 5. After “one” insert “or more”.

Rule 65. Record on Appeal to a Circuit Court of
Appeals.

Subdivision (b), page 162, line 20. After “designation”
strike “; and,” and substitute a period. Begin the word
“1f” with a capital letter.

Subdivision (b), page 162, line 25. After “added”
change the period to a comma and insert “and if the ap-
pellant fails to do so the court on motion may require him
to furnish the additional parts needed.”.

As thus amended Subdivision (b) will read:

(b) Transcripr. If there is designated for in-
clusion any evidence or proceedings at a trial or
hearing which was stenographically reported, the
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appellant shall file with his designation two copies.
of the reporter’s transeript of the evidence or pro-
ceedings included in his designation. 1f the desig-
nation includes only part of the reporter’s trans--
seript, the appellant shall file two copies of such
additional parts thereof as the appellee may need
to enable him to designate and file the parts he
desires to have added, and if the appellant fails.
to do so the court on motion may require him to
furnish the additional parts needed. Ome of the
copies so filed by the appellant shall be available-
for the use of the other parties and for use in the
appellate court in printing the record.

Subdivision (g), page 164, line 77. After “thereon;”
insert “in an action tried without a jury, the master’s.
report, if any;”.

Subdivision (1), page 166, line 142. Begin the word
“rules” with a capital letter.

Subdivision (1), page 166, line 144. Begin the word
“Court” with a small letter.

Rule 67. Stay of Proceedings to Enforce a Judgment..

Subdivision (a), page 171, line 17. Strike “shall”,

Subdivision (c), page 172, lines 43-50. Strike the sen-
tence beginning “No such order”, line 43, and ending
“United States.”, line 50, and substitute the following:

1f the judgment appealed from is rendered by a
district court of three judges specially constituted
pursuant to a statute of the United States, no such
order shall be made except (1) by such court sitting
in open court or (2) by the assent of all the judges
of such court evidenced by their signatures to the-
order.

Subdivision (f), page 173, line 72. Strike “shall be” and:

substitute “is”,
27246-—37——4
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Rule 68. Disability of a Judge. y
Page 175, line 4. Strike “by him”.
Page 175, line 5. A fter “performed” insert “by the court”.

Rule 69. Seizure of Person or Property.

Page 176, line 2. Strike “or” and substitute “and”.

Page 176, line 6. Strike “shall be” and substitute “are”.

Page 176, lines 8-9. Strike “then existing law of the state
in which the district court is held,” and substitute “law of
the state in which the district court is held, existing at the
time the remedy is sought,”.

As thus amended the first sentence of Rule 69 will read:

At the commencement of and during the course of
an action, all remedies providing for seizure of
person or property for the purpose of securing sat-
isfaction of the judgment ultimately to be entered
in the action are available under the circumstances
and in the manner provided by the law of the state
in which the district court is held, existing at the
time the remedy is sought, subject to the following
qualifications: (1) any existing statute of the
United States governs to the extent to which it is
applicable; (2) the action in which any of the fore-
going remedies is used shall be commenced and
prosecuted or, if removed from a state court, shall
be prosecuted after removal, pursuant to these
rules.

Pages 176-177. Amend the first paragraph of the
“NOTE?” to read as follows:

This rule adopts the existing federal law, except that it

specifies the applicable state law to be that of the time when
the remedy 1s sought. Under U. S. C., Title 28, § 726 (At-

tachments as provided by state laws) the plaintiff was en-

titled to remedies by attachment or other process which
were on June 1, 1872, provided by the applicable state law,
and the district courts might, from time to time, by general
rules, adopt such state laws as might be in force. This
statute is superseded as are district court rules which are
readered unnecessary by the rule.
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Rule 70. Injunctions.

Subdivision (b), page 179, line 31. Strike “shall take”
and substitute “takes”.

Subdivision (b), page 179, lines 38-39. Strike ‘or on
such shorter notice as the court may prescribe, given”.

Subdivision (b), page 179, line 41. Strike the comma
after “notice” and insert “or on such shorter notice to that
party as the court may prescribe,”.

As thus amended the last sentence of Subdivision (b),
lines 38-45, will read:

On 2 days’ notice to the party who obtained the
temporary restraining order without notice or on
such shorter notice to that party as the court may
prescribe, the adverse party may appear and move
its dissolution or modification and in that event
the court shall proceed to hear and determine such
motion as expeditiously as the ends of justice re-
quire.

Subdivision (d), page 180, line 56. In the subtitle after
“Form” insert “anp Scopr” so that the subtitle will read:
(d) Form anp Scopk oF INJUNCTION OR RESTRAINING ORDER.

“Subdivision (d), page 180, line 63. Strike “shall be” and
substitute “is”. |

Subdivision (e), page 180, line 70. In the subtitle after
“InTERPLEADER” strike the period and substitute “; Consrr-
TUTIONAL CAsEs.”

Subdivision (e), page 181, line 80. After “interpleader”
strike the period and insert “; or the Act of August 24,
1937, relating to actions to enjoin the enforcement of acts
of Congress.”.

As thus amended Subdivision (e) will read:

(e) EMPLOYER AND HEMPLOYEE; INTERPLEADER;
CoNSTITUTIONAL Casgs. These rules do not modify
the Act of October 15, 1914, c. 323, §§ 1 and 20 (38
Stat. 730), U. S. C., Title 29, {§ 52 and 53, or the
Act of Marech 23, 1932, ¢. 90 (47 Stat. 70), U. S. C,,
Title 29, c. 6, relating to temporary restraining
orders and preliminary injunctions in actions
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affecting employer and employee ; or the provisions
of Section 24 (26) of the Judicial Code as amended,
U. 8. C,, Title 28, § 41 (26), relating to preliminary
injunctions in actions of interpleader or in the
nature of interpleader; or the Act of August 24,
1937, relating to actions to enjoin the enforcement
of acts of Congress.

Rule 71. Receivers. Page 182, lines 1-2. Strike “appli-
cable to” and substitute “in”.

Rule 72. Deposit in Court.

Page 182, line 6. After “party,” strike “may,” and sub--

stitute “and”.
Page 182, line 7. After “court,” insert “may”.

Rule 73. Offer of Judgment.

Page 183, line 10. After “accepted,” strike “the defend-

ing party” and substitute “either party”.

Page 183, line 15. Strike “shall not be” and substitute
“is not”. ‘

Page 183, line 18. After “costs” insert “in the district
court”,

Rule 74. Condemnation of Property for Public Use.
Pages 184-192. Strike all of Rule 74 and the note thereto.

NOTE

The Advisory Committee has concluded to eliminate
this rule, and to provide in Rule 83 that, except as to
appeals, the rules should not apply to proceedings to
condemn property under the power of eminent domain.
This is a matter principally affecting the United States,
as very few condemnations by other agencies reach the
United States District Court. At an early stage the
Committee decided not to fix the procedure in such
cases. Their reasons were that at present, condemna-
tion proceedings by the United States are governed by
statutes of the United States, prescribing different pro-
cedure for various agencies and departments of the
Government, or, in the absence of such statutes, by
local state praectice under the Conformity Act. The
conditions vary so much in the states and for the Gov-
ernment departments that we concluded it would be
difficult to write a uniform rule of procedure which
would fit them all. The Committee continued in that
belief until shortly before the preparation of the April
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1937 draft of the rules, when the officials of the Depart-
ment of Justice having to do with condemnation cases
urgently requested the Committee to propose rules on
this subject. The Committee then reluctantly undertook
it, but, as the subject is complicated and requires a-full
knowledge of all the federal statutes and local state
laws, yielded to the request of the Government with the
understanding that the rules would be drafted largely
by the lawyers in the Government service and super-
vised by a sub-committee of the Advisory Committee.
Rule 74 was ‘the result. Since it was published last
April many objections have been urged against it by
counsel for various governinental agencies, whose pro-
cedure in condemnation cases has heen prescribed by
federal statutes. Some of these agencies want to be
excepted in whole or in part from the operation of the
uniform rule proposed in April. Furthermore, the De-
partment of Justice has recently preferred to have gov-
ernment condemnations conducted by local attorneys
familiar with the state practice, which is applied under
the Conformity Act, where the acts of Congress do not
prescribe the practice. Under that system the Depart-
ment of Justice now prefers to work under the Con-
‘formity Act, without a uniform rule of procedure. For
:all these reasons the Department has recenfly suggested
that we eliminate this rule, and the Advisory Committee
has cheerfully acquiesced in the suggestion, as it con-
forms to our original impression that the new rules
should not apply to condemnation cases. If a uniform
rule were to be adopted, proposed Rule 74, in our
opinion, offers a sound system., It would need some re-
vision, but on the whole is good. Except for certain
modifications made by our sub-committee, it embodies
suggestions of attorneys in the Department of Justice
who are especially competent and experienced in this
field.

Rule 75. Execution.

Subdivision (a), page 192, line 4. Strike “shall direct”
and substitute “directs”. '

Subdivision (a), page 192, lines 5-6. Strike “practice
and procedure relative to” and substitute “procedure on”.

Subdivision (a), page 192, line 6. Before “proceedings”
strike “to” and substitute “in”.

Subdivision (a), page 192, line 7. Before “proceedings”
strike “to” and substitute “in”.

Subdivision (a), page 192, line 9. Strike “then existing”.
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Subdivision (a), page 193, line 11. Before “except” in-
sert “existing at the time the remedy is sought,”.

Subdivision (a), page 193, line 12. Strike “shall govern”
“and substitute “governs”.

Subdivision (a), page 193, line 13. After “applicable.”
insert “In aid of the judgment or execution,” and begin
“The” with a small letter.

Subdivision (a), page 193, lines 15-16. After “may”
strike %, in aid of the judgment or writ of execution,”.

As thus amended Subdivision (a) will read:

(a) In GENERAL. Process to enforce a judg;
ment for the payment of money shall be a writ of

execution, unless the court directs otherwise. The

procedure on execution, in proceedings supple-
mentary to and in aid of a judgment, and in pro-
ceedings on and in aid of execution shall be in
accordance with the practice and procedure of the
state in which the district court is held, existing
at the time the remedy is sought, except that any
statute of the United States governs to the extent
that it is applicable. In'aid of the judgment or
execution, the judgment creditor or his successor
in interest when that interest appears of record,
may eéxamine any person, including the judgment
debtor, in the manner provided in these rules for
taking depositions or in the manner provided by
the practice of the state in which the district court
1s held.

Rule 76. Judgment for Specific Acts; Vesting Title.

Page 196, line 3. After “land” strike the comma.

Page 196, line 4. After “documents” strike the comma.

Page 196, line 5. After “act” strike the comma.
. Page 196, lines 9-10. Strike “shall have” and substitute
“ha-S”.

Page 197, line 21. Strike “shall have the force and” and
substitute “has the”.
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Rule 77. Registration of Judgments in Other District
Courts.

Page 197, line 3. After “court” insert “and which has
become final through expiration of the time for appeal or
by mandate on appeal”.

As thus amended the first sentence of Rule 77, lines 2-5,
will read:

A judgment entered in any district court and
which has become final through expiration of the
time for appeal or by.mandate on appeal may be
registered in any other district court by filing
therein an authenticated copy of the judgment.

NOTE

The Committee believed that a judgment should not .
be registered in another district while there is any
chance of modification on appeal. In the April draft,
a note calls attention to the question whether the subject
matter of this rule relates merely to practice and pro-
- cedure or affects substantive rights. A memorandum on
this subject, prepared by the Committee’s staff, is avail-
able for the use of the Court.
Page 197, lines 6-7. Strike “shall have” and substitute
“hasn.

Page 197, line 12. After “entered” strike the comma.
Page 197, line 13. Before “an” strike “if”.

Rule 79. District Courts and Clerks.

Subdivision (d), page 201, lines 33-34. Strike “noting
in the civil docket of the”.

Subdivision (d), page 201, lines 34-37. Strike “made in
the absence of a party who has appeared, if the order or
judgment disposes of any issue raised by him,”.

Subdivision (d), page 201, line 39. After “5” strike
“(a)” and insert “upon every party affected thereby who is
not 1n default for failure to appear”.

Subdivision (d), page 201, lines 40-43. Strike “Thereafter
a party asserting lack of notice of the entry of the order
or judgment has the burden of establishing lack of notice.”.
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Subdivision (d), page 201, line 45. After “order” strike
“or judgment must be given;” and substitute “is required by
these rules;”.

Subdivision (d), page 201,line 48. After “5” strike “(a)”.

Subdivision (d), page 201, lines 48-52. Strike “The entry
.0f an order or judgment, other than a judgment entered
forthwith on a verdict, shall not of itself be deemed notice
to the parties or their attorneys.”.

As thus amended subdivision (d) will read:

(d) Notice or ORDERS OR J UDGMENTS. Immedi-
ately upon the entry of an’order or judgment the
clerk shall serve a notice of the entry by mail in
the manner provided for in Rule 5 upon every
party affected thereby who is not in default for
failure to appear, and shall make a note in the
docket of the mailing. Such mailing is sufficient
notice for all purposes for which notice of the entry
of an order is required by these rules; but any
party may in addition serve a notice of such entry
in the manner provided in Rule 5 for the service
.of papers.

NOTE

As drafted in April 1937, the rule seems to have caused
some confusion among members of the bar, as to the need
for notice of the entry of an order or judgment. The
revision makes it clear that the provisions for notice
only relate to situations where notice may be required
by the rules. The Acts of Congress provide that .the
time for taking appeals to the Circuit Court of Appeals
or to the Supreme Court, runs from the date of entry
of the judgment, without regard to notice of the entry.
Hence, the notice provided for in this rule has nothing
to do with the running of the time for appeal.

Rule 80. Motion Day.
Page 202, lines 9-10. Strike “and direct all interlocutory
orders, rulings, and proceedings” and substitute “orders”.
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As thus amended the first paragraph of Rule 80, lines.
1-12, will read:

Unless local conditions make it impracticable,
each district court shall establish regular times and.
places, at intervals sufficiently frequent for the
prompt dispateh of business, at which motions re--
quiring notice and hearing may be heard and dis-
posed of ; but the judge at any time or place and
on such notice, if any, as he considers reasonable
may make orders for the advancement, conduct,
and hearing of actions.

Rule 81. Books Kept by the Clerk and Entries Therein..

Subdivision (a), page 203, line 18. Strike “this book”
and substitute “the civil docket”.

Subdivision (a), page 203, line 24. After “process.” in-
sert “The notation of an order or judgment shall show the-
date the notation is made.”.

Subdivision (a), page 203, lines 25-28. Amend the sen-
tence in these lines to read “When in an action trial by
jury has been properly demanded or ordered the clerk shall
enter the word ‘jury’ on the folio assigned to that action.”

As thus amended Subdivision (a) will read:

(a) Crvi Docker. The clerk shall keep a book
known as ‘‘civil docket’’ of such form and style as
may be prescribed by the Attorney General under
the authority of the Act of June 30, 1906, c. 3914,
§ 1 (34 Stat. 754), as amended, U. 8. C., Title 28,
§ 568, or other statutory authority, and shall enter
therein each civil action to which these rules are
made applicable. Actions shall be assigned con-
secutive file numbers. The file number of each
action shall be noted on the folio of the docket
whereon the first entry of the action is made. All
papers filed with the clerk, all process issued and
returns made thereon, all appearances, orders, ver-
dicts, and judgments shall be noted chronologically
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in the civil docket on the folio assigned to the
action and shall be marked with its file number.
These notations shall be brief but shall show the
nature of each paper filed or writ issued and the
substance of each order or judgment of the court
and of the returns showing execution of process.
The notation of an order or judgment shall show
the date the notation is made. When in an action
trial by jury has been properly demanded or or-
dered the clerk shall enter the word ‘‘jury’’ on the
folio assigned to that action.

Rule S2. Stenographer; Stenographic Report or Tran-
script as Evidence.

Subdivision (a), page 204, line 7. Before “taxed” insert
“may be” and after “costs” change the period to a comma
and insert “in the discretion of the court.”.

As thus amended the second sentence of Subdivision (a),
lines 6-7, will read:

His fees shall be fixed by the court and may be
taxed ultimately as costs, in the discretion of the
court,.

Page 204, between lines 9-10, insert a new Subdivison (b)
as follows:

(b) OFFICIAL STENOGRAPHERS. Kach district
court may designate one or more official court
stenographers for the district and fix by rule of
court the compensation which such stenographers
shall be entitled to charge for their services, with
provision that amounts properly paid by parties
for the service of such stenographers be taxable
as costs in the case in the discretion of the trial
judge. The work of the stenographers shall be so
arranged as to avoid delay in furnishing tran-
scripts ordered for the purposes of motions for
new trial, for amended findings, or for appeals.
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Subdivision (b), page 204, line 10. Change “(b)” to
“(c) ”.

NOTE

Subdivision (b) is new. See proceedings of the re-
cent Conference of Senior Circuit Judges.

Rule 83. Applicability in General.

Subdivision (a) (1), page 206, line 3. Strike “shall
not” and substitute “do not”.

Subdivision (a) (1), page 206, line 11. Strike “shall not”
and substitute “do not”. After “probate” insert “, adop-
tion,”.

Subdivision (a) (2), page 206, line 16. Strike “shall be”
and substitute “are”. After “rules” change the semicolon to
a comma.

Subdivision (a) (2), page 206, line 17. Strike “shall not
be” and substitute “are not”.

Subdivision (a) (2), page 206, line 18. After “appeal”
strike the comma.

Subdivision (a) (3), page 206, line 28. After “Title 9,”
insert “relating to arbitration,”.

Subdivision (a) (3), page 207, line 30. After “§ 159,” in-
sert “relating to boards of arbitration of railway labor dis-
putes,”.

Subdivision (a) (3), page 207, line 31. Strike “shall”.

Subdivision (a) (4), page 207, line 49. After “(c),” in-
sert “as extended,”,

Subdivision (a) (4), page 207, line 53. After “conform”
strike “with” and substitute “to”.

Subdivision (a) (6), page 208, lines 66-71. Strike all of
the paragraph.

Subdivision (a) (7), page 208, line 72. Change “(7)” to
“(6)".

Subdivision (a) (7), page 208, line 75. After “282,”
strike “nor” and insert “relating to deportation of Chinese,
or”.

Subdivision (a) (7), page 208, line 77. After “the” in-
sert, “Longshoremen’s and Harbor Workers’ Compensation
Act,”.

Subdivision (a) (7), page 208, lines 79-84. Amend the
sentence in these lines to read: “The provisions for service
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by publication and allowing the defendant 60 days within
which to answer in proceedings to cancel certificates of citi-
zenship under the Act of June 29, 1906, c. 3592, §15 (34
Stat. 601), as amended, U. S. C., Title 8, § 405, remain in
effect.”.

As thus amended present Subdivision (a) (7) will read:
(6) These rules do not apply to proceedings
under the Act of September 13, 1888, c. 1015, § 13
(25 Stat. 479), as amended, U. S. C., Title 8, § 282,
relating to deportation of Chinese, or to proceed-

ings for review of compensation orders under the
Longshoremen’s and Harbor Workers’ Compensa-

tion Act, Act of March 4, 1927, c. 509, § 21 (44 Stat.

1436), U. S. C., Title 33, § 921. The provisions

for service by publication and allowing the defend-

ant 60 days within which to answer in proceedings.

to cancel certificates of citizenship under the Act

of June 29, 1906, c. 3592, § 15 (34 Stat. 601), as.

amended, U. 8. C., Title 8, § 405, remain in effect.

Between lines 84-85 insert a new paragraph of Subdivi-

sion (a) as follows:

(7) In proceedings for condemnation of prop-
erty under the power of eminent domain appeals.
are governed by these rules, but they are not ap-

plicable otherwise than on appeal.

Subdivision (b), page 208, lines 85-86. Amend to read
as follows:

(b) Scire Facias aAND MaNDaMUs., The writs of

scire facias and mandamus are abolished. Relief
heretofore available by mandamus or scire facias.
may be obtained by appropriate action or by ap-
propriate motion under the practice prescribed in:

these rules.

Subdivision (c¢), page 208, line 87. Strike “shall”.
Subdivision (c), page 208, line 90. Strike “shall”.
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Subdivision (c), page 208, line 91. Strike “shall not be”
and substitute “is not”.

Subdivision (c¢), page 209, line 104. Strike “claim” and
substitute “demand”.

Subdivision (d), page 209, line 108. Amend the sub-
title to read: (d) Districr or Corumera; CoURTs AND
JUDGES.

Subdivision (d) (1), page 209, line 109. Strike “(1)
Courts AND JUDGES.”

Subdivision (d) (2), page 209, line 120. Make this para-
graph a separate subdivision by striking “(2)” and substi-
tuting “(e)” with the subtitle “Liasw APPLICABLE.”.

Subdivision (d) (2), page 209, lines 127-128. Strike “it
shall, if appropriate, include” and substitute “it includes, if
appropriate,”. '

Subdivision (d) (2), page 210, line 134. Strike “or law”.

Subdivision (d) (2), page 210, line 137. Strike “shall
include” and substitute “includes”, '

Rule 85. Rules by District Courts.

Page 214, lines 8-7. Strike “make for its district rules
and regulations governing pleading, practice, and pro-
cedure, not inconsistent with these rules, and may from
time to time alter and amend them.” and substitute “from
time to time make and amend rules governing its practice
not inconsistent with these rules.”.

Page 214, line 7. After “amendments” strike the comma.

Page 214, line 8. Strike “if any,”.

Page 214, lines 14-17. Strike all of Alternative Rule 85.

In the “NOTE,” page 215, strike all of the second para-
graph, beginning “[Note to Alternative Rule 85.]7.

In the “Note to the Supreme Court,” page 215, strike
the last sentence, beginning “After considerable discus-
sion . . . ",

Rule 86. Forms.

Amend Rule 86, page 215, to read as follows:

Rule 86. Forms. The forms contained in the
Appendix of Forms are intended to indicate, sub-
ject to the provisions of these rules, the simplicity
and brevity of statement which the rules contem-
plate.
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NOTE

This change is to make it clear that the rules confrol
the forms, and that the forms do not supersede the
rules. :

Rule 88. Effective Date.

- Page 216, line 1. Strike “shall” and substitute “will”.
Page 216, line 6. Strike “shall” and substitute “will”.
Page 216, line 7. Strike “shall”.

Page 216, line 11. After “application” strike ‘“to pending
actions” and substitute “in a particular action pending when
the rules take effect”.

Page 216, lines 13-14. Strike “shall apply” and substitute
“applies”. |

As thus amended, the last sentence of Rule 88, lines
7-14, will read:

They govern all proceedings in actions brought
after they take effect and also all further proceed-
ings in actions then pending, except to the extent
that in the opinion of the court their application
in a particular action pending when the rules take
effect would not be feasible or would work injustice,
in which event the former procedure applies.

NOTE

The draft of April 1937 indicates that the court’s .
action in not applying the rules to cases pending when
the rules take effect should be uniform in all pending
cases. The revision is to show that the discretion of
the court should be guided by the circumstances ofdp‘ar‘
ticular cases. ‘ )
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CHANGES RECOMMENDED IN THE‘ARRANGE-
MENT OF THE RULES ~

Transpose Rule 38 (Summary Judgment) so that it will
immediately precede what is now Rule 58 (Declaratory
Judgments). On page 66, in what is now the title to
Chapter V (DEPOSITIONS, DISCOVERY, AND SUM-
MARY JUDGMENTS), after “DEPOSITIONS” strike
the comma and substitute “and”. After “DISCOVERY?”
strike “AND SUMMARY JUDGMENTS”,

Transpose Rules 56 (New Trials) and 57 (Relief from
Judgment or Order) so that they will immediately follow
what is now Rule 60 (Entry of Judgment).

Transpose Rule 59 (Findings by the Court) so that it
will immediately follow what is now Rule 52 (Instructions
to Jury: Objection).

Transpose Rules 62 (Appeals from a District Court to
the Supreme Court), 63 (Appeals to a Circuit Court of
Appeals), 64 (Joint or Several Appeals to the Supreme
Court or to a Circuit Court of Appeals; Summons and
Severance Abolished), 65 (Record on Appeal to a Circuit
Court of Appeals), and 66 (Record on Appeal to a Circuit
Court of Appeals; Agreed Statement) so that they will
immediately precede what is now Chapter IX (DISTRICT
COURTS AND CLERKS) covering Rules 79 through 82.
Make the rules thus transposed a separate new chapter,
titled “IX APPEALS”. Renumber what is now Chapter
IX (DISTRICT COURTS AND CLERKS) as Chapter
X, and renumber what is now Chapter X (GENERAL
PROVISIONS) as Chapter XI. In what is now the title
to Chapter VII (JUDGMENT AND APPEALS), strike
the words “AND APPEALS”.

NOTE

After these transpositions are made, the arrangement
of the rules in Chapter VII will be 54, 55, 38, 58, 60, 56,
57, 61, 67, 68. All of the rules after Rule 38 will require

57
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renumbering. The renumbering necessitates clerical cor-
rections in the Rules, in the Table of Contents, in the
Notes to the Rules, in the Appendices (pp. 217-224 of
the April 1937 Report), in the Index (pp. 225-250 of the
April 1937 Report), and in the Appendix of Forms (pp.
59-79 infra). None of these corrections is reflected in
this report.




'~ FORMS RECOMMENDED BY THE ADVISORY
COMMITTEE

APPENDIX OF FORMS
(See Rule 86)

Introductory Statement

1. The following forms are intended for illustration only.
They are limited in number. No attempt is made to fur-
nish a manual of forms. Each form assumes the action
to be brought in the Southern District of New York. If
the district in which an action is brought has divisions, the
division should be indicated in the caption.

2. Except where otherwise indicated each pleading, mo-
tion, and other paper should have a caption similar to that
of the summons, with the designation of the particular
paper sybstituted for the word “Summons”. In the caption.
of the summons and in the caption of the complaint all
parties must be named but in other pleadings and papers,
it is sufficient to state the name of the first party on either
side, with an appropriate indication of other parties. See:
Rules 4 (b), 7 (b) (2),and 10 (a).

3. In Form 3 and the forms following, the words, “Alle--
gation of jurisdiction”, are used to indicate the appropri-
ate allegation in Form 2.

4. Each pleading, motion, and other paper is to be signed
in his individual name by at least one attorney of record:
(Rule 11). The attorney’s name is to be followed by his
address as indicated in Form 3. In forms following Form 3
the signature and address are not indicated.

5. If a party is not represented by an-attorney, the sig-
nature and address of the party are required in place of
those of the attorney.

27246—3T——5 : 59
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Form 1.—SuMMoNs

DISTRICT COURT OF THE UNITED STATES FOR THE SOUTHERN
DISTRICT OF NEW YORK

Civil Action, File Number __________

A. B., Plaintiff
V. Summons
«C. D., Defendant

To the above-named Defendant:

You are hereby summoned and required to serve upon
S , plaintiff’s attorney, whose address is __________
___________ , an answer to the complaint which is herewith
served upon you, within 20 days after service of this sum-
mons upon you, exclusive of the day of service. If you fail
to do so, judgment by default will be taken against you for
the relief demanded in the complaint,

e e e e - > ———

TSeal of the U. S. District Court]
Dated .

«(This summons is issued pursuant to Rule 4 of the Federal Rules
of Civil Procedure.)

Form 2.—ALLEGATION OF JURISDICTION

(a) Jurisdiction founded on diversity of citizenship and

-amount.

Plaintiff is a citizen of the State of Connecticut and de-
fendant is a corporation incorporated under the laws of the
‘Statg of New York. The matter in controversy exceeds,

-exclusive of interest and costs, the sum of three thousand
-dollars.

(b) Jurisdiction founded on the existence of a Federal

-question and amount in controversy.

The action arises under the Constitution of the United

‘States, Article ____, Section ____; [the ____ Amendment to

the Constitution of the United States, Section __.__7; [the

Actof ______ y ———— Stat. ____ ; U.S.C,Title ____, § ____];

'If the United States or an officer or agency thereof is a defend-
-ant, the time to be inserted as to it is 60 days.
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[the Treaty of the United States with (here describe. the
treaty) ]2, as hereinafter more fully appears. The matter
in controversy exceeds, exclusive of interest and costs, the
sum of three thousand dollars.

(¢) Jurisdiction founded on the existence of a question
arising under particular statutes.

The action arises under the Act of ____, ____ Stat, .___;
U. 8. C, Title _..._, § ____, as hereinafter more fully ap-
pears.

Notes

1. Diversity of Citizenship. If the plaintiff is an assignee, he should
allege such other facts of citizenship as will show that he is entitled
to prosecute his action under U. S. C., Title 28, § 41 (1).

2. Jurisdiction Founded on Some Fact Other Than Diversity of
Citizenship. The allegation as to the matter in controversy may be
omitted in any case where by law no jurisdictional amount is re-
quired. See for example, U. S. C.,, Title 28, § 41 (2)-(28).

3. Pleading Venue. Since impropei‘ venue is an affirmative dilatory
defense, it is not necessary for plaintiff to include allegations show-
ing the venue to be proper. .

4. It is sufficient to allege that a corporation is incorporated in a
particular state, there being, for jurisdictional purposes, a conclusive
presumption that all of its members or stockholders are citizens of
that State, Marshall v. Baltimore and Ohio R. R. Co., 16 How. 314
(U. S. 1853) ; Henderson, Position of Foreign Corporations in Ameri-
can Constitutional Laow (1918) 54-64. See Form No. 124 and note
thereto, and Form No. 125, 1 Sylvester’s Bender’s Federal Forms.

Form 3.—CoMPLAINT ON A ProMISSOrRY NOTE

1. Allegation of jurisdiction. :

2. Defendant on or about June 1, 1935, executed and
delivered to plaintiff a promissory note [in the following
words and figures: (here set out the note verbatim)l;
[a copy of which is hereto annexed as Exhibit A];
[whereby defendant promised to pay to plaintiff or order
on June 1, 1936 the sum of ten thousand dollars with inter-
est thereon at the rate of six percent. per annum].

3. Defendant owes to plaintiff the amount of said note
and interest.

*Use the appropriate phrase or phrases. The general allegation
of the existence of a Federal question is ineffective unless the mat-
ters constituting the claim for relief as set ‘forth in the complaint
Taise a Federal question.
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Wherefore plaintiff demands judgment against defend-
ant for the sum of ten thousand dollars, interest, and costs..

Notes

1. The pleader may use the material in one of the three sets of
brackets. His choice will depend upon whether he desires to plead
the document verbatim, or by exhibit, or according to its legal effect.

2. Under the rules free joinder of claims is permitted. See Rules.
8 (e) and 18. Cobnsequently the claims set forth in each and all of
the following forms may be joined with this complaint or with each
other. Ordinarily each claim should be stated in a separate divi-
sion of the complaint, and the divisions: should be designated as
Counts successively numbered. In particular the rules permit.
alternative and inconsistent pleading. See Form 10.

Form 4.—CoMPLAINT ON AN ACCOUNT

1.. Allegation of jurisdiction.

2. Defendant owes plaintiff. ten thousand dollars accord-
ing to the account hereto annexed as Exhibit A.

Wherefore (etc. as in Form 3).

Form 5.—CoMprLAINT FOR (Goops Sor.p AND DELIVERED

1. Allegation of jurisdiction.

2. Defendant owes plaintiff ten thousand dollars for
goods sold and delivered by defendant to plaintiff between
June 1, 1936 and December 1, 1936.

Wherefore (etc. as in Form 3).

Note.

This form may be used where the action is for an agreed price
or for the reasonable value of the goods.

Form 6.—CoMprLaiNT For MonEY LENT

1. Allegation of jurisdiction.

2. Defendant owes plaintiff ten thousand dollars for
money lent by plaintiff to defendant on June 1, 1936.

Wherefore (etc. as in Form 3).
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Form 7.

ATD BY MISTAKE

1 Allegatlon of ]urlsdlctlon

2. Defendant owes plaintiff ten thousand dollars for
money paid. by plaintiff to defendant by mistake on June
1, 1936,.under the following circumstances: [here state the
icircumstances with particularity—see Rule 9 (b)].

Wherefore (etc. as in Form 3). |

Form 8.—CoMPLAINT FOR Moxney Hap anp Rrcrrven

1. Allegation of Jumsdlctlon

2. Defendant owes plaintiff ten thousand dollars for
money had and received from one G. H. on June 1, 1936,
to be paid by defendant to plaintiff.

Wherefore (etc. as in Form 3).

Form 9.—CoMPLAINT FOR NEGLIGENCE

1. Allegation of jurisdiction.

2. On June 1, 1936, in a public highway called Boyls-
ton Street in Boston, Massachusetts, defendant negligently
drove a motor vehicle against plaintiff who was then cross-
ing sald highway. '

3. As a result plaintiff was thrown down and had his
leg broken and was otherwise injured, was prevented from
transacting his business, suffered great pain of body and
mind, and incurred expenses for medical attention and hos-
- pitahization in' the sum' of* One “Thousand Dollars.

Wherefore plaintiff demands judgment against defend-
ant 1n the sum of ten thousand dollars and costs.

Note.

Since contributory negligence is an affirmative defense, the com-
plaint need contain no allegation of due care of plaintiff.

I
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Form 10.—CoMPLAINT. FOR NEGLIGENCE WHERE PLAINTIFF
Is UxaBre To DETERMINE DEFINITELY WHETHER THE
Prrson ResponsiBLe Is C. D. or E. F. or WaETHER BoTH
ARrE REsPONSIBLE AND WHERE His EvipeENnce MAY JUsTIFY
A FinpINg oF WILFULNESS OR OF RECKLESSNESS OR OF

NEGLIGENCE

A. B., Plaintiff
v.
C. D. and E. F., Defendants

1. Allegation of jurisdiction.

2. On June 1, 1936, in a public highway called Boyleston
Street in Boston, Massachusetts, defendant C. D. or de-
fendant E. F., or both defendants C. D. and E. F. wilfully
or recklessly or negligently drove or caused to be driven
a motor vehicle against plaintiff who was then cressing said
highway.

3. As a result plaintiff was thrown down and had his leg
broken and was otherwise injured, was prevented from
transacting his business, suffered great pain of body and
mind, and incurred expenses for medical attention and hos-
pitalization in the sum of One Thousand Dollars.

Wherefore plaintiff demands judgment against C. D.
or against E. F. or against both in the sum of ten thousand
dollars and eosts.

Form 11.

1. Allegation of jurisdiction. ‘

2. On or about December 1, 1936, defendant converted to
his own use ten bonds of the —————— Company (here in-
- sert brief identification as by number and issue) of the
value of ten thousand dollars, the property of plaintiff.

Wherefore plaintiff demands judgment against defend-
ant in the sum of ten thousand dollars, interest, and costs.

CoMPLAINT FOR CONVERSION

Form 12.—CoMPLAINT FOR SPECIFIC PERFORMANCE OF CoN-
TRACT TO CoNVvEY LLAND

1. Allegation of jurisdiction.

2. On or about December 1, 1936, plaintiff and defend-
ant entered Into an agreement in writing a copy of which
is hereto annexed as Exhibit A.
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3. In accord with the provisions of said agreement plain--
tiff tendered to defendant the purchase price and requested.
a conveyance of the land, but defendant refused to accept.
the tender and refused to make the conveyance.

4. Plaintiff now offers to pay the purchase price.

Wherefore plaintiff demands (1) that defendant be re--
quired specifically to perform said agreement, (2) damages
in the sum of one thousand dollars, and (3) that if specific
performance is not granted plaintiff have judgment against
defendant in the sum of ten thousand dollars.

»

Note.

Here, as in Form 3, plaintiff may set forth the contraet verbatim
in the complaint or plead it, as indicated, by exhibit, or plead it
according to its legal effect. Furthermore, plaintiff may seek legal.
or eguitable relief or both even though this:was impossible under
the system in operation before these rules.

Form 13.—CompraiNnT oN Craim ror Desr AND To SET
Asme FraupuLENT CoNVEYANCE UNpDER RULe 18 (b)

A. B, Plaintiff
V.

C. D. and E. F,, Defendants

1. Allegation of jurisdiction,

2. Defendant C. D. on or about .___ executed and de-
livered to plaintiff a promissory note. [in the following
words and figures: (here set out the note verbatim)]; [a
copy of which is hereto annexed as Exhibit A]; [whereby
defendant C. D. promised to pay to plaintiff or order omn
——__ the sum of Five Thousand Dollars with 1nterest there-
on at the rate of ____ percent. per annum].

3. Defendant C. D. owes to plaintiff the amount of said
note and interest.

4. Defendant- C. D. on or about ____ conveyed all his
property, real and personal [or specify and describe] to
defendant E. F. for the purpose of defrauding plaintiff and
hindering and delaying the collection of the 1ndebtedness
evidenced by the note above referred to.

Wherefor plaintiff demands:

(1) That plaintiff have judgment against defendant
C. D. for ten thousand dollars and interest; (2) that the
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.aforesald conveyance to defendant E. F. be declared void
and the judgment herein be declared a lien on said prop-
erty; (3) that plaintiff have judgment against the defend-
ants for costs. :

Form 14.—ComrraiNT ForR NEGLIGENCE UNDEr FEDERAL
Emrrover’s Liasiuity Acr

1. Allegation of jurisdiction.
~2.-During all the times herein mentioned defendant
owned and operated in interstate commerce a railroad which
passed through a tunnel located at ____ and known as
Tunnel No. ____.

3. On or abount June 1, 1936, defendant was repairing
and enlarging the tunnel in order to protect interstate trains
and passengers and freight from injury and in order to
make the tunnel more conveniently usable for interstate
commerce.

4. In the course of thus repairing and enlarging the tun-
nel on said day defendant employed plaintiff as one of its
workmen, and negligently put plaintiff to work in a portion
of the tunnel which defendant had left unprotected and
unsupported.

5. By reason of defendant’s neghcrence in thus putting
plaintiff to work in that portion of the tunnel, plaintiff
was, while so working pursuant to defendant’s orders, struck
and crushed by a rock, which fell from the unsupported
portion of the tunnel, and was (here deseribe plaintiff’s
injuries).

6. Prior to these injuries, plaintiff was a strong, able-
bodied man, capable of earning and actually earning ____
dollars per day. By these injuries he has been made in-
capable of any gainful activity, has suffered great physical
and mental pain, and has incurred expense in the amount
of ____ dollars for medicine, medical attendance, and hos-
pitalization.

Wherefore plaintiff demands judgment agalnst defendant.
in the sum of ____ dollars and costs.

~&
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JForm 15.—CoMPLAINT FOR DAMAGES UxpEr MERrRCHANT

MariNe Act

1. Allegatio.n of jurisdiction.

2. During all the times herein mentioned defendant was
the owner of the steamship ____ and used it in the trans-
portation of freight for hire by water in interstate and
foreign commerce.

3. During the first part of (month and year) at ____
plaintiff entered the employ of defendant as an able sea-
man on said steamship under seaman’s articles of customary
form for a voyage from ..__ ports to the Orient and return
at a wage of ____ dollars per month and found, which is
equal to a wage of ____ dollars per month as a shore worker.

4. On June 1, 1936, said steamship was about ____ days

out; of the port of ____ and was being navigated by.the
master and crew on the return voyage to ____ ports. (Here
describe weather conditions and the condition of the ship
and state as in an ordinary complaint for personal injuries
the negligent conduct of defendant.)
5. By reason of defendant’s negligence in thus (brief
statement of defendant’s negligent conduct) and the unsea-
‘worthiness of said steamship, plaintiff was (here describe
plaintiff’s injuries). :

6. Prior to these injuries, plaintiff was a strong, able-
bodied man, capable of earning and actually earning ___.
dollars per day. By these injuries he has been made incapa-
ble of any gainful activity; has suffered great physical and

mental pain, and has incurred expense in the amount of ____

dollars for medicine, medical attendance, and hospitalization.
" 7. Plaintiff elects to maintain this action under the pro-
visions of section 33 of chapter 250 of the Act of June 5,

‘1920

" Wherefore plaintiff demands judgment against defend-
ant in the sum of ____ dollars and costs.

Form 16.—CoMPLAINT FOR INFRINGEMENT OF PATENT

1. Allegation of jurisdiction.
2. On May 16, 1934, United States Letters Patent No.
———_ were duly and legally issued to plaintiff for an inven-
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tion in an electric motor; and since that date plaintiff has
been and still is the owner of those Letters Patent.

3. Defendant has for a long time past been and still is.

infringing those Letters Patent by making, selling, and
using electric motors embodying the patented invention, and
will continue to do so unless enjoined by this court.

4. Plaintiff has placed the required statutory notice on
all electric motors manufactured and sold by him under said
Letters Patent, and has given written notice to defendant
of his said infringement, ,

Wherefore plaintiff demands a preliminary and final
injunction against further infringement by defendant and
those controlled by defendant, an accounting for profits and
damages, and an assessment of costs against defendant.

Form 17.—CoMPLAINT FOR INFRINGEMENT OF COPYRIGHT AND
Uxramr COMPETITION

1. Allegation of jurisdiction.

2. Prior to March 2, 1936, plaintiff, who then was and
ever since has been a citizen of the United. States, created
and wrote an original book, entitled ____.

3. This book contains a large amount of material wholly
original with plaintiff and is copyrightable subject-matter
under the laws of the United States.

4. Between March 2, 1936, and March 10, 1936, plaintiff
complied in all respects with the Act of (give citation)
and all other laws governing copyright, and secured the
exclusive rights and privileges in and to the copyright of
sald book, and received from the Register of Copyrights a
certificate of registration, dated and identified as follows:
“March 10, 1936, Class -___, No. ____".

5. Since March 10, 1936, said book has been published by
plaintiff and all copies of it made by plaintiff or under his
authority or license have been printed, bound, and published
in strict conformity with the provisions of the Act of ____
and all other laws governing copyright.

6. Since March 10, 1936, plaintiff has been and still is
the sole proprietor of all rights, title, and interest in and
to the copyright in said book.

7. After March 10, 1936, defendant infringed said copy-
right by publishing and placing upon the market a book
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entitled . .. ___._________ , Which - was - copied - largely-
from plaintiff’s copyrlghted book, entitled

8. A copy of plaintiff’s copyrighted book is hereto at--
tached as “Exhibit 1”; and a copy of defendant’s infring--
ing book is hereto attached as “Exhibit 2”.

9. Plaintiff has notified defendant that defendant has
infringed the copyright of plaintiff, and defendant has con--
tinued to infringe the copyright.

Wherefore plaintiff demands:

(1) That defendant, his agents, and servants be enjoined.
during the pendency of this action and permanently from.
infringing said copyright of said plaintiff in any manner..

(2) That defendant be required to pay to plaintiff such
damages as plaintiff has sustained in consequence of de-
fendant’s infringement of said eopyrlght and to account and.
pay over to plaintiff all the gains, profits, and advantages:
derived by defendant from his infringement of plaintiff’s
copyright or such damages as to the court shall appear
proper within the provisions of the copyright statutes, but
not less than two hundred and fifty dollars,

(3) That defendant be required to deliver up to be im-
pounded during the pendency of this action all copies in his:
possession or under his control infringing said copyright
and to deliver up for destruction all infringing copies and
all plates, molds, and other matter for making such in-
fringing copies.

(4) That defendant pay to plaintiff the costs of this ac--
tion and reasonable attorney’s fees to be allowed to the
plaintiff by the court.

(5) That plaintiffi have such other and further relief
as 1s just.

Form 18.—CoOMPLAINT FOR INTERPLEADER AND DECLARATORY
RELIEF

1. Allegation of jurisdiction. -

2. On or about June 1, 1935, plaintiff issued to G. H. a
policy of life insurance whereby plaintiff promised to pay
to K. L. as beneficiary the sum of ten thousand. dollars:
upon the death of G. H. The policy required the pay-
ment by . H. of a stipulated premium on June 1, 1936
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and annually thereafter as a condition precedent to its
continuance in force. o

3. No part of the premium due June 1, 1936, was ever
paid and the policy ceased to have any force or effect on
July 1, 1936.

4. Thereafter, on September 1,1936, G. H. and K. L. died
as the result of a collision between a locomotive and the
:automobile in which G. H. and K. L. were riding.

5. Defendant C. D. is the duly appointed and acting exec-
utor of the will of G. H.; defendant E. F. is the duly ap-
pointed and acting executor of the will of K. L.; defendant
X. Y. claims to have been duly designated as beneficiary
-of said policy in place of K. L. |

6. Each of defendants, C. D., E. F., and X. Y. is claim-
ing that the above-mentioned policy was in full force and
effect at the time of the death of G. H.; each of them is
-claiming to be the only person entitled to receive payment
of the amount of the policy.and has made demand for
‘payment thereof.

7. By reason of these conflicting claims of the defend-
ants, plaintiff is in great doubt as to which defendant is
entitled to be paid the amount of the policy, if it was in
“force at the death of G. H.

Wherefore plaintiff demands that the court adjudge:

(1) That none of the defendants is entitled to recover
from plaintiff the amount of said policy or any part
‘thereof.
~ (2) That each of the defendants be restrained from in-
stituting any action against plaintiff for the recovery of the
amount of said policy or any part thereof.

(3) That, if the court shall determine that said policy
was in force at the death of G. H., the defendants be re-
«quired to interplead and settle between themselves their
rights to the money due under said policy, and that plain-
tiff be discharged from all liability in the premises except
to the person whom the court shall adjudge entitled to the
amount of said policy.

(4) That plaintiff recover its costs.
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Form 19.

picTION UNDER RULE 12 (b)

The defendant moves the court as follows:

1. To dismiss the action because the complaint fails to-
state a claim against defendant upon which relief can be
granted. '

2. To dismiss the action or in lieu thereof to quash the
return of service of summons on the grounds (a) that the.
defendant is a corporation organized under the laws of
Delaware and was not and is not subject to service.of pro-
cess within the Southern District of New York, and (b)
that the defendant has not been properly served with process.
in this action, all of which more clearly appears in the
affidavits of M. N. and X. Y. hereto annexed as Kxhibit A
and Exhibit B respectively.

3. To dismiss the action on the ground that it is in

the wrong district becanse (a) the jurisdiction of this.

court 1s invoked solely on the ground that the action arises

under the Constitution and laws of the United States and

(b) the defendant is a corporation incorporated under the
Iaws of the State of Delaware and is an inhabitant thereof.

4. To dismiss the action on the ground that the court lacks.
jurisdiction because the amount actually in controversy is
less than three thousand dollars exclusive of interest and
costs.

Signed: _______________ e
Attorney for Defendant.
Address:

Notice of Motion

Please take notice, that the undersigned will bring the
above motion on for hearing before this Court at Room ____,
United States Courts and Post Office Building, Borough

Morton 10 Dismiss, PreseNTING DEFENSES OF
Famwure to STaTE A CLaim, oF LACK oF SErVICE oF
Process, or ImProPER VENUE, AND OF LaACK or JURls-
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-of -Manhattan, City of' New York, on the .___. day of
____________ , 193__, at 10 o’clock in the forenoon of that
-day or as soon thereafter as counsel can be heard. '

Signed: ._____________________________
Attorney for Defendant.

Address: e
Note

The above ‘motion and notice of - motion may be combined and
-denominated Notice of Motion. See Rule 7 (b).

Form 20.—Answer PresenTiNg Derenses Unxper RuLm
12 (b)
First Defense

The complaint fails to state a claim against defendant
‘upon which relief can be granted.

Second Defense

. If defendant is indebted to plaintiffs for the goods men-
‘tioned in the complaint, he is indebted to them jointly with
G. H. G. H. is alive; is a citizen of the State of New York
and a resident of this district, is subject to the jurisdiction
-of this court, as to both service of process and venue; can
be made a party without depriving this court of jurisdiction

-of the present parties, and has not been made a party.

Third Defense

Defendant admits the allegation contained in paragraphs
1 and 4 of the complaint; alleges that he is without knowl-
edge or information sufficient to form a belief as to the
truth of the allegations contained in paragraph 2 of the
complaint; and denies each and every other allegation con-
tained in the complaint.

Fourth Defense

The right of action set forth in the complaint did not
-acerue within six years next before the commencement of
‘this action.
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Counterclaim

{(Here set forth any claim as a counterclaim in the man-
ner in which a claim is pleaded in a complaint. No state-
ment of the grounds on which the court’s jurisdiction
depends need be made unless the counterclaim requires
independent grounds of jurisdiction.)

Cross-Claim Against Defendant M. N.

(Here set forth the claim constituting a cross-claim
against defendant M. N. in the manner in which a claim is
pleaded in a complaint. The statement of grounds upon
which the court’s jurisdiction depends need not be made
unless the cross-claim requires independent grounds of
jurisdiction.)

' Note

The above form contains the various defenses provided for in
Rule 12 (b). The first defense raises the legal sufficiency of the
complaint. Its effect is equivalent to a general demurrer or a
motion to dismiss.

The second defense is equivalent to a plea in abatement.

The third defense is equivalent to an answer on the merits.
~ The fourth defense is one of the affirmative defenses provided for
in Rule 8 (¢).

The answer also includes a counterclaim and a cross-claim.

Form 21.—Ax~swer 10 CompPrAINT SET ForTH 1N FoRM 8,
Wirta COUNTERCLAIM FOR INTERPLEADER

Defense

Defendant admits the allegations stated in paragraph 1
of the complaint; and denies the allegations stated in para-
graph 2 to the extent set forth in the counterclaim herein.

Counterclaim for Interpleader

1. Defendant received the sum of ten thousand dollars as

" a deposit from E. F.

2. Plaintiff has demanded the payment of such deposit to
him by virtue of an assignment of it which he claims to

have received from E. F.
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3. E. F. has notified the defendant that he claims such
deposit, that the purported assignment is not valid, and
that he holds the defendant responsible for the deposit.’

Wherefore defendant demands:

(1) That the court order E. F. to be.made a party de-
fendant to respond to the complaint and to this counter-
claim.?

(2) That the court order the plaintiff and E. F. to inter-
plead their respective claims.

(8) That the court adjudge whether the plaintiff or E. F.
is entitled to the sum of money.

(4) That the court discharge defendant from all lia-
bility in the premises except to the person it shall adjudge
entitled to the sum of money.

(5) That the court award to the defendant its costs and
attorney’s fees. A

Form 22.—MorioNn 10 BrIiNG IN THIRD-PARTY DEFENDANT

Defendant moves for leave to make E. F. a party to this
action and that there be served upon him summons and
third-party complaint as set forth in Exhibit A hereto
attached. )

Notice of motion

(Contents the same as in Form 19. No notice is necessary
if the motion is made before the moving defendant has
served his answer)

Exhibit A

District Court of the United States for the Southern Dis--

trict of New York

8 Rule 18 (h) provides for the court ordering parties to a counter--

cla1m but who are not parties to the original action, to be brought in:
as defendants.
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Civi. Action Fite NUMBER ____

A. B., PLAINTIFF )
v,
C. D., perENDANT AND THIRD-PARTY {
PLAINTIFF
v,
E. F., THIRD-PARTY DEFENDANT

Summons

F

To the above-named Third-Party Defendant:

You are hereby summoned and required to serve upon
____________________ , plaintiff’s attorney whose address
1S e e e e , and upon __________
__________ » who is attorney for C. D., defendant and third-
party plaintiff, and whose address is — . _____
__________ , an answer to the third-party complaint which
is herewith served upon you and an answer to the com-
plaint of the plaintiff, a copy of which is herewith served
upon you, within 20 days after the service of this summons
upon you exclusive of the day of service. If you fail to
do so, judgment by default will be taken against you for
the relief demanded in the third-party complaint.

________________________________ )
Clerk of Court.
[Seal of District Court]
Dated _ L

United States District Court for the Southern District of
New York '

Civi ActioNn Firg NUMBER ___

A. B., PLAINTIFF ]
V. |
C. D., pErENDANT AND THIRD-PARTY
PLAINTIFF
.
E. F., THIRD-PARTY DEFENDANT |

Third-Party complaint,

1. Plaintiff A. B. has filed against defendant C.-D. a
complaint, a copy of which is hereto attached as “Ex-
hibit C”. ‘ |

27246—37——6
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2. (Here state the grounds upon which C. D. is entitled
to recover from E. F., all or part of what A. B. may recover
from C. D., or upon which A. B. is entitled to recover from
E. F. and not from C. D. The statement should be framed
as in an original complaint.)

Wherefore C. D. demands judgment against third-party
defendant E. F. for all sums that may be adjudged against
defendant C. D. in favor of plaintiff A. B.

Signed:
Attorney for 0 D., Third-party Plammﬁ'
Address: _____ L ____

Form 23.—MoTioN To INTERVENE AS A DEFENDANT UNDER
RULE 24

(Based upon the complaint, Form 16)

Dlstrlct Court of the United States for the Southern Dis-
" triet of New York

Civi AcrioNn FiLe NUMBER __._

A. B., PLAINTIFF

V. ' Motion to intervene as
C. D., DEFENDANT @ defendant
E. F., APPLICANT FOR INTERVENTION

E. F. moves for leave to intervene as a defendant in this
action, in order to assert the defenses set forth in his pro-
posed answer, of which a copy is hereto attached, on the
ground that he is the manufacturer and vendor to the
defendant, as well as to others, of the articles alleged in
the complaint to be an infringement of plaintiff’s patent,
and as such has a defense to plaintiff’s claim presenting
both questions of law and of fact which are common to the
main action.*

Signed : o ____.
Attorney for E. F., Applicant for Interfventw'n
Address ________________________________

¢ For other grounds of intervention, either of right or in the dis-
cretion of the court, see Rule 24 (a) and (b).
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~ Notice of Motion
-(Centents the same as in Ferm 19)

District Court of the United States for the Southern Dis-
trlct of New York

CrviL ACTION Fie NUMBER —__._

A. B., PLAINTIFF

v,
C. D, DEFENDANT | .
E. F., INTERVENER

Intervener’s answer

~ First Defense
Intervener admits the allegations stated in paragraphs 1
and 4 of the complaint ; denies the allegations in paragraph
3, and denies the allegations in paragraph 2 in so far as

they assert the legality of the issuance of the Letters Pat-
ent to .plaintiff.

Second Defense

. Plaintiff is not the ﬁrst 1nventor of the articles covered
by the Letters Patent specified in his complaint, since
articles substantially identical in character were previously
patented in Letters Patent granted to intervener on Janu-
ary 5, 1920. o _ _

Signed:

Address: _____ .

Form 24.—Motion ror Propuction oF DocUMENTS ETC.
UNDER RULE 34

Plaintiff A. B. moves the court for an order requiring
defendant C. D.

(1) To produce and to permit plaintiff to inspect and
to copy each of the following documents:

(Here list the documents and describe each of them.)

(2) To produce and permit plaintiff to inspect and to
photograph each of the following objects:

(Here list the objects and describe each of them.)
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(83) To permit plaintiff to enter (here describe property
to be entered) and to inspect and to photograph (here de-
scribe the portion of the real property and the objects to
be inspected and photographed).

‘Defendant C. D. has the possession, custody, or control of
each of the foregoing documents and objects and of the
above mentioned real estate. KEach of them constitutes or
contains evidence relevant and material to a matter involved
in this action, as is more fully shown in Exhibit A hereto
attached.

Address: s

Notice of motion
(Contents the same as in Form 19)

Exhibit A

STATE OF o __ )
County of - .

A. B., being first duly sworn says:

- (1) (Here set forth all that plaintiff knows which shows
that defendant has the papers or objects in his possession
or control.)

"~ (2) (Here set forth all that plaintiff knows which shows
that each of the above mentioned items is relevant to some
issue in the action.)

Signed: A. B.
[Jurat]

Form 25.—REQUEST FOor ApMissioN UNDER RULE 36

Plaintiff A. B. requests defendant C. D. to make the fol-
lowing admissions for the purpose of this action only and
subject to all pertinent objections to admissibility which
may be interposed at the trial:

1. That each of the following documents, exhibited with
this request, is genuine.

(Here list the documents and describe each document.)
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2. That each of the following statements is true.
(Here list the statements.)

Signed : -
Attorney for Plamtz]f

Form 26.

When it is necessary, under Rule 19 (¢), for the pleader
to set forth in his pleading the names of persons who ought
to be made parties, but who are not so made, there should
be an allegation such as the one set out below :

John Doe named in this complaint is not made a party
to this action [because he is not subject to the jurisdiction
of this court]; [because he cannot be made a party to this
action without depriving this court of jurisdiction].

Form 27.—Nortice oF APPEAL To CircurT CouRT oF APPEALS
Uxnper Ruie 63 (b)

Notice is hereby given that C. D. and E. F., defendants

above named, hereby appeal to the Circuit Court of Ap-
peals for the Second Circuit [from the order (describing
it)] [from the final judgment] entered in this actlon on

____________________ ,19__.
Signed : o ____
Attorney for Appellants C. D. and E F,
Address: oo ..
Note

Use either the material in the first set of brackets or that in the
second, as the case requires. If the appeal is from a part only of
an order or judgment that part must be specified.

Rule 63 (b) does not require the appellee to be named. It does

.require the clerk to notify all other parties than appellant.
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