
EXHIBIT B

June 10, 1965

To the Chairman and Members of the Standing Committee on

Practice and Procedure of the Judicial Conference of the

United States:

__~~~~~~~~~~~~~~~~~~~~~~ X
STATEMENT ON BEHALF OF THE T

ADVISO'RY COMMITTEE ON CIVIL RULES

I. The Advisory Committee Recommends Adoption of the Wt

Amendments Appearing as Part II of "Preliminary
Draft of Proposed Amendments to Rules of Civil
Procedure of the United States District Courts" (March
1964), as Revised.

The Standing Committee on Rules of Practice and Procedure in

March 1964 published and circulated to the bench and bar a Preliminary

Draft of various Civil Rules amendments, inviting comments and criti-

cisms which were to be submitted by April 1, 1965. Part II of the

Preliminary Draft set forth amendments originated by the Advisory

Committee on Civil Rules. At its meeting on May 14, 15, and 17, 1965,

the Advisory Committee considered the communications received from

the bench and bar and also reexamined various points at the suggestion

of members of the Committef . After full discussion, the Advisory

Committee voted a number of changes of text and notes.

The Advisory Committee now recommends to the Standing Com-

mittee the adoption of Part II of the March 1964 Preliminary Draft,

as revised. This material appears as Exhibit "A" annexed hereto.

For the further information of the Standing Committee, circular

letters from the reporters to the Advisory Committee, dated April 21
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and April 28, 19LI- (with enclosures), commenting on communications

receivedl are also presented. These are annexed hereto as Exhibits

"B" and "C. ,l Also annexed, marked Exhibit "D, " is a statement by

Mr. John P. Frank, a member of the Committee, dissenting from the

proposal on Rule 19, and from part of the proposal on Rule 23,

Summary Statement of the Civil Rules

Amendments Recommended for Adoption 2

(A) Amendments Regarding Joinder of Parties and Claims

Conscious of the increased frequency and importance of multi-

party, multiclaim litigation, the Advisory Committee shortly after its

organization in 1960 commenced a review of the relevant Rules. The

proposals set forth below are the result of extended consideration by

the Committee.

1. Joinder of Persons Needed for Just Adjudication [Rule 19; also

Rule 4(f), 12(f), 13(h), 41]. Present Rule 19 (necessa, y joinder) is

improved to meet two major criticisms, namely, that the Rule has a

number of textual deficiencies or traps, and that it is cast in an abstract

style not expressive of the functional problems encountered. The

revision eliminates the textual difficulties. and approaches the problems

more realistically.

New subdivision (a) describes by reference to stated criteria the

persons who ought to be brought into the action if they are subject to

service of process and their joinder, will not destroy subject-matter

jurisdiction. If a person whose joinder would otherwise be required

IAdditional communications were received after April 28, 1965.

2 The summary omits various particulars and matters of detail.
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under (a) cannot be made a party because he is not amenable to service

or his joinder would deprive the court of subject-matter jurisdiction

or would make the venue improper (assuming objection on that ground),

then the court is to consider the factors set forth in new subdivision (b)

as a basis for determining whether the action can fairly be retained,

or should rather be dismissed. The criteria of (a) and the factors

mentioned in (b) are drawn from the better-reasoned decisions.

The revision has taken advantage of an important scholarly

literature running back for almost a decade. The substance of the

revision has already been adopted in New York and Michigan. It has

been accepted as the correct approach in the recent work of the ALI

study of the division of jurisdiction between State and Federal courts.

The draft circulated to the public caused some misunderstanding

because of the introduction of a new term, "contingently necessary. "

That term has been eliminated in the interest of greater clarity. The

term "indispensable" now appears in the revision in a conclusory sense:

a person is regarded as indispensable when he cannot be made a party

and, upon consideration of the factors listed in (b), it is determined

that in his absence the action should~be dismissed.

Comment: The dissenting view objects to the revised Rule on the

ground that there is no abundance of cases which have been wrongly

decided under the present Rule. Al the present Rule does not pose the

cogent questions, it is hard by reference to the Rule to judge of the

correctness of the decisions under it. When the proper questions are



addressed to the cases, a number appear presumptively erroneous or

questionable, as the analytical writing shows at length -- we say

"presumptively" because the opinions often do not come forward with

the crucial facts. There is every reason to believe that litigants as

well as courts will do a more efficient job when the Rule puts the proper

questions and establishes standards for their decision.

As above noted, "indispensability" is not discarded in the revised

Rule but is expressly recognized. Under the better-reasoned decisions,

the holding that a person is "indispensable" is a conclusion reached

upon an assessment of the factors which are referred to in subdivision(b)

of the revised Rule.

The problem of joinder could be made less troublesome by increas-

ing the territorial range of service, and by relaxation of requirements

of subject-matter jurisdiction and venue, for then more persons would

become amenable to joinder in an action. But it is not known when,

if ever, such changes (which must in part be made legislatively) will

come; and even under a relaxed system, such as that advocated by the

ALI, a Rule on the lines proposed remains essential -- as indeed the

ALI proposal itself indicates.

2. Class Actions; Derivative Actions; Actions Relating to

Unincorporated Associations. -- (a) Class actions [Rule 23]. The

present provision on class actions relies on such terms as "joint" right,

'common, " etc. to define its component categories. These terms have

been found increasingly unsatisfactory. The revision uses a more
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practical set of definitions. It also pays more attention to problems of

management and procedural fairness, including questions of notice to

the class.

Subdivision (a) states the requisites of any class action, including

the requirement that the representative parties will fairly and adequately

protect the interests of the class.

Subdivision (b) goes on to describe three categories of class actions.

Illustrative of the first category [(b) (1) (A) and (B)] is an action

against a municipality to declare a bond issue invalid or to condition or

limit it (where separate actions by individuals would create a risk of

inconsistent adjudications establishing incompatible standards for the

defendant); or an action by policy holders against a fraternal benefit

association attacking a financial reorganization of the society (where in

case of individual litigation it would be impractical, and perhaps impossible,

to confine the effects of an adjudication to the particular plaintiff).

Illustrative of the second category [(b)(2)] is the typical civil-

rights litigation (where the party opposing the class has acted or refused

to act on grounds generally applicable to the class, making appropriate

final injunctive, or corresponding declaratory relief with respect to

the class).

The third category [(b)(3)] is a relatively flexible one. It envisages

numerous persons who have been affected in a more or less similar way

by the acts of another; typically these persons have less cohesiveness as



a group than the persons constituting the classes in the prior categories.

Under the revised Rule, it depends on the particular facts whether a

class action promises such advantages, on balance, that it ought to be

maintained -- advantages of achieving economies of money, time, and

effort, of promoting uniformity of decision, and, in some instances, of

enabling small people with small claims to vindicate their rights when

they could not otherwise do so.

The stated requirements of the (b) (3) category are that the court

shall find that the questions common to the members of the class pre-

dominate over questions affecting only individual members, and that a

class action is superior to other available devices for the adjudication

of the controversy. Matters pertinent to the findings are then listed

including the interest of members of the class in controlling their own

litigations, and the desirability or undesirability of concentrating the

litigation of the claims in the particular forum.

Illustrative of the (b) (3) class action would be some (but not all)

cases of fraud perpetrated on a group; some (but not all) cases of

anti-trust violations injuring a group. As the Note states, "mass"

personal injury situations would ordinarily not be appropriate for handling

by class action.

If the court determines that a (b)(3) class action is to be maintained,

it is still required under subdivision (c)(2) to direct to members of the

class the best practicable notice, including individual notice to all
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members who can be identified through reasonable effort, advising them

of their right to be excluded from the scope of the action upon request,

and, if they should not request exclusion, of their right to enter an

appearance through counsel and of the fact that the judgment will embrace

them.

The judgment in a class action in any of the categories, whether or

not favorable to the class, embraces the membership as defined

pursuant to subdivision (c)(3). In a (b)(3) action the judgment includes

those to whom the notice was directed, excepting those who requested

exclusion or who are ultimately found not to be members of the class.

The present "spurious" category is eliminated and with it the anomaly

of a so-called "class" action in which the judgment theoretically includes

only the specific parties and intervenors.

Although the new Rule regulates the content of the judgment to be

entered in the action, it does not attempt to predetermine the res judicata

effect of the judgment, which, according to established principle, can

be tested only in a subsequent action.

Subdivision (d) provides for various orders in the conduct and

management of a class action including discretionary orders for notice

to the class during the proceedings. Subdivision (e) covers mandatory

notice and court approval upon dismissal or compromise of a class

action.

The more significant changes of the published draft voted by the

Advisory Committee at its May meeting improve and tighten the (b)(3)
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provision, and clarify the notice procedure in initiating a class action of

that type. Members of such a class are now given an unqualified right

to "opt out" of the action, in contrast to the qualified right given them in

the published draft.

Comment: The proposed (b)(3) class action is located at a growing

point in the law. It is intended as one possible means of dealing effectively

with litigation involving large numbers of persons. Apart from the

standard cases covered by (b)(l) and (b)(2), is this kind of litigation always

to be carried out in separate units, or can it in some instances and under

appropriate safeguards be carried out under the umbrella of a single

action? If separate litigations are always required, then access to the

courts may be put out of reach for those whose individual stakes are low

or who by reason of poverty or ignorance will not go it alone.

At this moment, the response to this whole problem is the "spurious"

class action which is objectionable because it does riot distinguish cases

suitable for class treatment from those unsuitable, and because it has

the anomalous feature of the confinement of the judgment mentioned above.

The Committee has tried to use the experience with the "spurious" action

to develop something better.

The dissenting view would accept (b)(l) and (b)(2) and leave it at

that, eliminating (b)(3). This would destroy altogether the growing point

in the law. It would be a step backward from the existing position. It

would be a retreat, in the face of an insistent demand and need for going

forward to develop improved methods of handling disputes affecting groups.
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This retrogressive view goes on the mistaken assumption that (b)(3)

is merely the "spurious" action by another name with the judgment

extending more broadly. Thus it is assumed that mass accident and other

personal injury cases would automatically qualify under (b)(3). 3 But

(b)(3) is far more restrictive than the present "spurious" provision; as

already indicated, the accident and like cases in all likelihood would not

qualify -- among other reasons, the individuals' interests in controlling

their own litigations and in pressing their claims in forums of their own

choice would be found dominant. A case of "fraud by prospectus" might

be quite another thing, as would a case of small individual interests where

there could be little concern for separate control of lawsuits. Subdivision

(b)(3) directs attention to the question, Is the class action device superior

to other procedural possibilities for this particular state of facts?, and

only when the court makes findings in the affirmative does a class action

lie.

The dissenting view acknowledges that the revision' "greatly improves

the devices to protect the class f£rem abuse, " but suggests that somehow

this will not apply to (b)(3) cases. But major protective devices in the

Rule (see subdivision (d)) apply to all categories, and there are further

protective devices applicable to the (b)(3) class (see subdivision (c)(2)).

The alleged "corruption potential" and possibilities for improper

solicitation under (b)(3) are not materially different from the abuses that

3 Reference is also made to "wage hour'' cases but these are covered by

special legislation having a special history. See 52 Stat. 1060, 1069 (1938);

61 Stat. 84, 87-88 (1947); 29 U. S. C. §216(b); Sen. Rep. No. 48, 80th Cong.

1st Sess. (1947), pp. 49-51.
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can arise in standard class actions, shareholders' derivative actions, and

today's "spurious" actions; the Committee believes that such abuses could

be checked if they should occur, and that fear of them should not stand in

the way of the reform.

Finally it is claimed that the liberties of class members are being

invaded. Consider the case which is supposed of a class member who

receives the initial notice that action has been brought on behalf of the

class. If he requests exclusion for the purpose of bringing his own action

or otherwise, he will be excluded. He may, if he chooses, appear in

the class suit by counsel. If he does nothing, having been advised by the

notice of the consequences, he will still fare better than he does today

when he does not act -- he will get fair representation in the action.

Throughout he has a better range of choices than class members in the

standard, well-accepted class actions. As to the possibility that notice,

will not be received, (c)(2) requires the best practicable notice, and in

the end constitutional standards of due process must be complied with or

the member will not be bound by the judgment. Again we are dealing

with a member who has not acted on his own, and who today might be left

entirely in the cold without any representation.

(b) Derivative actions [Rule 23. 1]. The published draft carried

forward the present provisions of Rule 23(b) with certain additional

material. The correspondence shqwed the need for corrections in this

material. Instead of stating as the published draft did, that the derivative

plaintiff must adequately represent the corporation (inapposite because

the corporation is represented separately in the action), the improved



draft says that the plaintiff must adequately represent the interests of

shareholders similarly situated. The reference back to new Rule 23(d)

(class actions: orders in conduct of action) has been eliminated because

much of 23(d) is not relevant and the rest is subject to misconstruction

as applied to a derivative action. Instead the Note calls attention to the

court's inherent power to provide for the conduct of the proceedings

and to require any appropriate notice to shareholders.

(c) Actions relating to unincorporated associations are covered

by Rule 23. Z.

3. Intervention of Right [Rule 24]. The main purpose of this

amendment is to correct a paradoxical situation created by reading "is

or may be bound" appearing in present Rule 24(a)(2) as referring to res

judicata in the strict sense. On this reading, if a member of the class

demanded intervention in a class action on the ground of inadequacy of

representation, he might be met with the argument that if the representa-

tion weas in fact inadequate, he would not be technically "bound" by the

class judgment, whereas, if the representation was adequate, there was

no basis at all for intervention. But if the class member could establish

inadequacy of representation with sufficient probability, he should not be

put to the risk of a judgment which included him by its terms, and be

obliged to test the judgment by collateral attack. The effect of the amend-

ment is to provide that if a person who would be affected in a practical

sense by the disposition of an action is not joined as a party, he has a

right to intervene unless he is adequately represented by an existing party.
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4. Joinder of Claims in Multiparty Cases [Rule 18(a); also Rule 20(a)].

Present Rule 18(a) governing joinder of claims contains a confusing internal

reference to other Rules dealing with joinder of parties. The amendment

restores the principle of pleading that -- whether or not there are multiple

Farties in the action -- a party asserting a claim may join with it any

claim, legal, equitable, or maritime, that he may have against the opposed

party. (The amendment treats only of pleading: claims properly joined

as a matter of pleading may still be separated for purposes of trial. Also,

the amendment is without prejudice to the problems of subject-matter

jurisdiction or venue which may arise as to particular claims.)

4
(B) "Foreign' Amendments

1. Proof of Official Record [Rule 44]. The chief purpose of this

revision is to set up a procedure for qualifying foreign official records

for admission in evidence which will accommodate to the practical and

legal situations found in the foreign countries from which the records

emanate. For example, the present rule assumes that the foreign

official having custody of the record is empowered to attest it: in some

foreign countries that is not so. The present rule assumes that U. S.

consular officials have data available from which they can easily certify

the authority of the foreign attesting official: sometimes that is not the

4 Developed collaboratively by the Advisory Committee on Civil Rules,

the Commission and Advisory Committee on International Rules of Judicial

Procedure, and the Columbia Law School Project on International Procedure.
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case. The revised rule takes better account of the actual conditions. It

parallels Article V of the Un1iform Interstate and International Procedure

Act adopted by the Commissioners on Uniform State Laws.

2. Determination of Foreign-Country Law [Rule 44. 1]. This new

rule, which is similar to Article IV of the Uniform Act, clarifies and

codifies in brief compass the pleading, proof, and determination of

foreign-country law.

(C) Miscellaneous Amendments

1. Trial Court's Power to Grant New Trial Motion on Ground Not

Stated in Motion [Rule 59(d)]. There is authority construing Rule 59(b)

and (d) narrowly and holding that the trial court may not grant a new trial

motion, timely served, on a ground not stated in the motion but believed

to be sound by the court, if the court's order is made more than ten days

after entry of judgment. These authorities are overruled by the amend-

ment, and the court's power is confirmed. The amendment supplements

present subdivision (d) which empowers the court to grant a new trial

on its own initiative within the ten days.

As published, the proposal would also have permitted the moving

party to apply to the court for permission to amend a pending new-trial

motion after the teith day to include new or different grounds. The need

for this change ir the Rule is minimized by the change described in the

preceding paragr.aph. (See also the proposal of the Advisory Committee

on Appellate Rules. te amend Rule 73 (a), second sentence, to codify recent
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Supreme Court cases and prevent "entrapment" of a party who relies on

the trial court's assurance that he has made a timely post-verdict motion

which would terminate the running of the time for taking an appeal. )

2. Waiver of Dilatory Defenses Omitted from Pre-Answer Motion,

etc. [Rule 12 (g), (h)]. This amendment resolves a doubt in the interpreta-

tion of the Rule. Where a defendant prior to answer makes a Rule 12 motion

(e. g. , to dismiss for failure to state a claim) and fails to join any "dilatory"

defense (improper venue, lack of personal ir-rsdiction, insufficiency of

process or of service thereof) wV"<i is then available to him, it is now

made clear that the on itted dilatory defense is waived and out of the case;

it cannot be raised anew in the answer. Consonant with this is th-

further provision that if a dilatory defense is not waived in the manner

just indicated, it is r, vertheless waived if not made by motion, or in the

answer, or in an anit 'c drnent of -he answer allowed as a matter ot course

under Rule 15(a). The amendrnunt thus aims at consolidated, early

assertion and consideration of defenses not going to the merits.

3. Practice on Preliminary Injunctions and Temporary Restraining

Orders [Rule 65(a), (b)]. In line v..;h sound equity practice, it is pro-

vided that the court may order the trial on the merits to be advanced

and consolidated with the hearing of an application for a preliminary

injunction; even apart from consolidation, evidence received -n the

preliminary injunction becomes part of the trial record and need not be



repeated at the trial. With regard to temporary restraining orders, it

is indicated that informal notice is preferable to none; and that such an

order is not to be granted without some notice unless it appears that

irreparable injury will result before a hearing can be held and counsel for

theapplicant certifies the efforts he has made to give notice and the

reasons why notice should not be required.

4. Relation Back of Amendment Changing Party Defendant [Rule

15(c)]. Injustice has arisen in cases where a plaintiff names the wrong

party defendant and the mistake is not discovered until the limitations

period has run, for it has been held that an amendment introducing the

proper defendant does not relate back. Under carefully guarded conditions

of fairness to the party introduced by amendment, relation-back is now

provided for. There is a special paragraph dealing with situations in

which mistakes are made in naming Government agencies as defendants.

5. Interpreters [Rule 43(f)]. The amendment authorizes the court

to appoint interpreters (including interpreters for the deaf), to fix the

compensation, and to direct its payment and ultimate taxation as costs.

6. Alternate Jurors [Rule 47(b)]. In harmony with a proposed

change in the Criminal Rules, this amendment would authorize as many

as six alternate jurors in civil cases.

It is understood that the Advisory Committee on Criminal Rules is

suggesting that the Government and defendant shall be permitted to agree

on a jury of less than twelve. Thiq possibility already exists in civil

cases under Civil Rule 48.
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Further, the Advisory Committee on Criminal Rules suggests that,

by agreement; alternate jurors be permitted to replace jurors who are

disabled or disqualified after the jury retires. The feeling in the Civil

Committee is that such a provision will be availed of so infrequently in

civil cases as not to warrant inclusion in the Civil Rules.

7. Application of Rules in U. S. District Court for District of

Columbia [Rule 81(a)(1)]. Extension of the application of the Rules to

probate proceedings in the U. S. D. C. D. C. is proposed by the Advisory

Committee in response to a request by the judges of that court. Other

changes reflect the fact that adoption proceedings are no longer within

the court's jurisdiction, and "lunacy" proceedings are now called "mental

health."

8. Rescission of Special Copyright Rules [Rule 65(f), 81(a)(1);

Proposed Order of Court]. Under the Copyright Law of 1909, the Supreme

Court was given a special rulemaking power regarding actions for

copyright infringement. This statutory provision was repealed in 1948,

in the light of the general rulemaking power conferred on the Court by

the Rules Enabling Act of 1934.

The Special Copyright Rules as promulgated by the Court in 1909

(with an amendment of 1939) still exist, although in all other respects

the practice in copyright cases is governed by the Civil Rules. The

Special Rules contain, first, a peculiar pleading requirement about

annexing the works in suit to the pleadings. This, it is agreed, is un-

necessary; the Civil Rules cover the matter of exhibits adequately.
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Second, the Special Rules set forth a procedure implementing the provision

of the Copyright Law which permits impounding of allegedly infringing

works and other things as an interlocutory remedy. The procedure laid

down is objectionable: it is rigid and virtually eliminates discretion in

the court; it does not require the plaintiff to make any showing of irreparable

injury as a condition of securing the interlocutory relief; nor does it

require the plaintiff to give notice to the defendant of an application for

impounding even when an opportunity for hearing could feasibly be provided.

Accordingly it is proposed to rescind the Special Copyright Rules,

and to treat impounding under the Copyright Law as a form of provisional

injunctive relief under Rule 65 with the discretion and safeguards there

provided. The copyright bar is insistent that the procedure for impounding

be uniform throughout the country and that a way be open to deal with

fly-by-night defendants who may disappear if given advance notice.

Rule 65 is a uniform national regulation and in appropriate cases permits

temporary relief without advance notice to the defendant.

Note. A bill for the general revision of the Copyright Law has

been introduced in the present session of Congress and hearings on it

have begun.

II. The Advisory Committee is Continuing Work on
Revision of the Discovery Rules

The most important piece of business now engaging the attention of

the Advisory Committee is revision of the Rules on discovery including

the Rule governing the pretrial conference. One meeting of the Committee
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was wholly devoted to this subject, and part of the last meeting was also

given over to it. It will be recalled that in aid of the Committee's work

an extensive empirical study has been carried out by the Columbia Law

School's Project for Effective Justice.

B. K.

A. M. S.



EXHIBIT C

PROPOSED AMENDMENTS TO RULES OF CIVIL PROCEDURE
FOR THE UNITED STATES DISTRICT COURTS*

Rule 1. Scope of Rules

These rules govern the procedure in the United
States district courts in all suits of a civil nature
whether cognizable as cases at law or in equity or in
admiralty, with the exceptions stated in Rule 81
They shall be construed to secure the just, speedy,
and inexpensive determination of every action,

Advisory Committee's Note

This is the fundamental change necessary to effect l
unification of the civil and admiralty procedure. Just
as the 1938 rules abolished the distinction between
actions at law and suits in equity, this change would
abolish the distinction between civil actions and suits H

in admiralty. See also Rule 81. O

Rule 4. Process

(f) TERRITORIAL LIMITS OF EFFECTIVE SERVICE,
All process other than a subpoena may be served
anywhere within the territorial limits of the state
in which the district court is held, and, when
authorized by a statute of the United States or by
these rules, beyond the territorial limits of that
state, In addition, persons who are brought in as
parties pursuant to %ile 444h4 oe Rule 14, or as
additional parties to a pending action or a counter-
claim or cross-claim therein pursuant to Rule 19,
may be served in the manner stated in paragraphs (1)-
(6) of subdivision (d) of this rule at all places
outside the state but within the United States that
are not more than 100 miles from the place in which
the action is commenced, or to which it is assigned

rNew m-atter is shown in italics; matter to be
omitted is lined through.
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or transferred for trial; and persons required to
respond to an order of commitment for civil contempt
may be served at the same places 0 A subpoena may be
served within the territorial limits provided in Rule 45.

Advisory Committee's Note

The Wording of Rule 4(f) is changed to accord with
the amendment of Rule 13(h) referring to Rule 19 as
amended.

Rule 8. General Rules of Pleading

(e) PLEADING TO BE CONCISE AND DIRECT; CONSISTENCY

(2) A party may set forth two or more statements
of a claim or defense alternately or hypothetically,
either in one count or defense or in separate counts or
defenses. When two or more statements are made in the
alternative and one of them if made independently would
be sufficient, the pleading is not made insufficient by
the insufficiency of one or more of the alternative
statements. A party may also state as many separate

claims or defenses as he has regardless of consistency
and whether based on legal, or on evutftaRe grounds or
eo-beth equitable, or maritime grounds. All statements

shall be made subject to the obligations set forth in

Rule 11.

Advisory Committee's Note

The change here is consistent with the broad
purposes of unification.

Rule 9. Pleading Special Matters

(h) ADMIRALTY AND MARITIME CLAIMS. A pleading or

count setting forth a claim for relief within the admiralt

and maritime jurisdiction that is also within the juris-

diction of the district court on some other ground may

contain a statement identifying the claim as an admiralty

or maritime claim for the purposes ot Rules 14(c), 26(a),

38(e), 73(h), 82, and tle aupplemental Rules for Certain

Admiralty and Maritime Cla~ms. If the claim is cognizable

only in admiralty it is an"'admiralty or maritime claim

for those purposes whetherFso identified or not. The

amendment of a pleading to add or withdraw an identifying
statement is governed by the principles of Ru-le 15.



Advisory Committee's Note

Certain distinctive features of the admiralty
practice must be preserved for what are now suits
in admiralty. This raises the question: After
unification, when a single form of action is
established, how will the counterpart of the
present suit in admiralty be identifiable? In
part the question is easily answered, Some claims
for relief can only be suits in admiralty, either
because the admiralty jurisdiction is exclusive or
because no nonmaritime ground of federal juris-
diction exists. Many claims, however, are cognizable
by the district courts whether asserted in admiralty
or in a civil action, assuming the existence of a

nonmaritime ground of jurisdiction. Thus at present

the pleader has power to determine procedural consequences
by the way in which he exercises the classic privilege

given by the saving-to-suitors clause (28 U.S.C.
§ 1333) or by equivalent statutory provisions. For

example, a longshoreman's claim for personal injuries

suffered by reason of the unseaworthiness of a vessel
may be asserted in a suit in admiralty or, if
diversity of citizenship exists, in a civil action.
One of the important procedural consequences is that

in the civil action either party may demand a jury
trial, while in the suit in admiralty there is no

right to jury trial except as provided by statute.

It is no part of the purpose of unification to

inject a right to jury trial into those admiralty
cases in which that right is not provided by statute,
Similarly, as will be more specifically noted below,

there is no disposition to change the present law as

to interlocutory appeals in admiralty, or as to the

venue of suits in admiralty; and, of course, there is
no disposil;ion to inject into the civil practice as
it now is the distinctively maritime remedies
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(maritime attachment and garnishment, actions in rem,

possessory, petitory, and partition actions and limita-

tion of liability). The unified rules must therefore

provide some device for preserving the present power

of the pleader to determine whether these historically

maritime procedures shall be applicable to his claim

or not; the pleader must be afforded some means of

designating his claim as the counterpart of the

present suit in admiralty, where its character as

such is not clear.

The problem is different from the similar one
concerning the identification of claims that were
formerly suits in equity. While that problem is not
free from complexities, it is broadly true that the
modern counterpart of the suit in equity is
distinguishable from the former action at law by the
character of the relief soughte This mode of
identification is possible in only a limited
category of admiralty cases. In large numbers of

cases the relief sought in admiralty is simple money

damages, indistinguishable from the remedy afforded

by the common law. This is true, for example, in the

case of the longshoreman's action for personal injuries

stated above. After unification has abolished the
distinction between civil actions and suits in

admiralty, the complaint in such an action would be
almost completely ambiguous as to the pleader's
intentions regarding the procedure invoked. The
allegation of diversity of citizenship might be

regarded as a clue indicating an intention to proceed

as at present under the saving-to-suitors clause; but

this, too, would be ambiguous if there were also

reference to the admiralty jurisdiction, and the
pleader ought not to be required to forgo mention

of all available jurisdictional grounds.

Other methods of solving the problem have been
carefully explored, but the Advisory Committee has
concluded that the preferable solution is to allow

the pleader who now has power to determine procedural
consequences by filing a suit in admiralty to exercise
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that power under unification, for the limited instances
in which procedural differences will remain, by a
simple statement in his pleading to the effect that
the claim is an admiralty or maritime claim.

The choice made by the pleader in identifying or
in failing to identify his claim as an admiralty or
maritime claim is not an irrevocable election. The
rule provides that the amendment of a pleading to add
or withdraw an identifying statement is subject to
the principles of Rule 15.

Rule 12. Defenses and Objections--When and How
Presented--By Pleading or Motion--Motion for

Judgment on the Pleadings

(b) HOW PRESENTED, Every defense, in law or
fact, to a claim for relief in any pleading, whether
a claim, counterclaim, cross-claim, or third-party
claim, shall be asserted in the responsive pleading
thereto if one is required, except that the following
defenses may at the option of the pleader be made by
motion: (1) lack of jurisdiction over the subject
matter, (2) lack of jurisdiction over the person,
(3) improper venue, (4) insufficiency of process,
(5) insufficiency of service of process, (6) failure
to state a claim upon which relief can be granted,
(7) failure to join an tndispensable a party under
Rule 19. A motion making any of these defenses shall
be made before pleading if a further pleading is
permitted. No defense or objection is waived by
being joined with one or more other defenses or
objections in a responsive pleading or motion. If a
pleading sets forth a claim for relief to which the
adverse party is not required to serve a responsive
pleading, he may assert at the trial any defense in
law or fact to that claim for relief. If, on a
motion asserting the defense numbered (6) to dismiss
for failure of the pleadin to state a claim upon
which relief can be granted, matters outside the
pleading are presented to 4nd not excluded by the
court, the motion shall be treated as one for
summary judgment and disposed of as provided in
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Rule 56, and all parties shall be given reasonable
opportunity to present all material made pertinent
to such a motion by Rule 56.

(g) CONSOLIDATION OF DEFENSES IN MOTION. A
party who makesa motion under this rule may join with
it any other motions herein provided for and then
available to him. If a party makes a motion under
this rule but does noe inelde therein ail defenses
and ob~eetions omits therefrom any defense or
objection then available to him which this rule
permits to be raised by motion, he shall not there-
after make a motion based on any of the defenses or
obJeetions the defense or objection so omitted,
except a motion as provided in subdivision ('n)JI1 of
this rule hereof on any of the grounds there stated.

(h) WAIVER OR PRESERVATION OF CERTAIN DEFENSES.
A party waPves a - defensee d eaeseis whieh he
does not present either by motion as hereinbefore
provided or, if he has made no metion; in his answer
or replyT except (it that the defense of failnre to
state a elaim upon which relief ean be granted; the
defense of failure to join an indispensable party;
and the objeetion of failure to state a legal defense
to a elaim may also be made by a later pleading; if
one is permitted, or by motion for Judgment on the
pleadings or at the trial on the merits, and exeept
(2} that. whenever it appears by suggestien of the
parties or otherwise that the eourt laeks jurisdietion
of the subjeet matter, the eourt shall dismiss the
aetion7 The objeetkr or defense7 if made at the
trial; shall be deepened of as provided in Rnle i5eb>
in the light of any evidenee that may have been
reeeived. A1d A defense of lack of -jurisdiction
over the person, improper venue, insufficiency of
process, or insufficiency of service of process is
waived (A) if omitted from a motion in the circum-
stances described in subdivis ion (A) , or (B) if it is
neither made by motion under this rule nor included
in a responsive pleading or an amendment thereof
permitted by Rule 15(a) to be made as a matter of
course.
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12) A defense of failure to state a claim up~on

which relief can-be granted, a defense of failure to
join a partv indispensable under Rule 19. and an

objiecto offilr o state a legal defense to a

claim may be made in any p~leadinR Rermitted or ordered

underRule 7a) or by motion for Judgment-on the

pleadin s, or at the trial on the merits.

(3) Whenever it appears by suggestion of the

parties or otherwise that the court lacks jurisdiction

of the subject matter. the court shall dismiss__the

action.L

Advisory Committee's Note

Subdivision b)7.The terminology of this

subdivision is changed to accord with the amendment

of Rule 19. See the Advisory Committee's Note to

Rule 19, as amended, especially the third paragraph

therein before the caption "lSubdivision (c)."

Subdivision (g. Present subdivision (g) forbids

a defendant who makes a preanswer motion under this

rule from making a further motion presenting any

defense or objection which was available to him at

the time he made the first motion and which he could

have included, but did not in fact include therein.

Thus if the defendant moves before answer to dismiss

the complaint for failure to state a claim, he is

barred from making a further motion presenting the

defense of improper venue, if that defense was

available to him when he made his original motion.

Amended subdivision (g) is to the same effect. This

rect'ired consolidation of defenses and objections

iri q. Rule 12 motion is salutary in that it works

aLinst piecemeal consideration of a case. For

exceptions to the requirement of consolidation, see

the last clause of subdivision (g), referring to new

subdivision (h) (2).

Subdivision__(h). The question has arisen whether

an omitted defense which cannot be made the basis
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of a second motion may nevertheless be pleaded in the

answer. Present subdivision (h) calls for waiver of

". . , defenses and objections which he [defendant] does

not present . . . by motion . . . or, if he has made no

motion, in his answer . . . ." If the clause "if he has

made no motion," is read literally, it seems that the

omitted defense is waived and cannot be pleaded in the

answer, On the other hand, the clause may be read as adding

nothing of substance to the preceding words; in that event it

appears that a defense is not waived by reason of being

omitted from the motion and may be set up in the answer.

The decisions are divided. Favoring waiver, see Keefe v.

Derounian, 6 F.R.D. 11 (N.D. Ill. 1946); Elbinger v.

Precision Metal Workers Corp., 18 F.R.D. 467 (E.D. Wis.

1956); see also Rensinz v. Turner Aviation Cora., 166 F.

Supp. 790 (N.D. Ill. 1958); P. Beiersdorf & Co. v Duke

Laboratories. Inc., 10 F.R.D. 282 (S.D.N.Y. 1950); Nesetvv

Christensen, 92 F.Supp. 78 (E.D.N.Y. 1950). Opposing waiver,

see Phi Dv Baker, 121 F.2d 752 (9th Cir. 1941); Crumv.

Graham, 32 F.R.D. 173 (D.Mont. 1963) (regretfully following

the Pi L-_jk case); see also Birnbaum v. Birrell, 9 F.R.D. 72

(S.D.N.Y 1.948); Johnson v. Joseph Schlitz Brewing Co., 33

F.Supp. 1`6 (E.D. Tenn. 1940); cf. Carter v. American Bus

LiUnes._ nl , 22 F.R.D. 323 (D. Neb. 1958).

Amended subdivision (h)(1)(A) eliminates the ambiguity

and states that certain specified defenses which were

avaiJable to a party when he made a preanswer motion, but

which nzf2 omitted from the motion, are waived. The specified

defenses are lack of jurisdiction over the person, improper

venue, insufficiency of process, and insufficiency of service

of process (see Rule 12(b)(2)-(5)). A party who by motion

invites the court to pass upon a threshold defense should

bring forward all the specified defenses he then has and

thus allow the court to do a reasonably complete job. The

waiver reinforces the policy of subdivision (g) forbidding
successive motions.

By amended subdivision (h)(l)(B), the specified defenses,

even if not waived by the operation of (A), are waived by

the failure to raise them by a motion under Rule 12 or in

the responsive pleading or any amendment thereof to which

the party is entitled as a matter of course. The specified

defenses are of such a character that they should not be

delayed and brought up for the first time by means of an
application to the court to amend the responsive pleading.
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Since the language of the subdivisions is made
clear, the party is put on fair notice of the effect
of his actions and omissions and can guard himself
against unintended waiver. It is to be noted that
while the defenses specified in subdivision (i)(1)
are subject to waiver as there provided, the more
substantial defenses of failure to state a claim
upon which relief can be granted, failure to join a
party indispensable under Rule 19, and failure to state
a legal defense to a claim (see Rule 12(b), (6), (7),
(f)), as well as the defense of lack of jurisdiction
over the subject matter (see Rule 12(b)(1)), are
expressly preserved against waiver by amended subdivi-
sion (h) (2) and (3).

Rule 13. Counterclaim and Cross-Claim

(h) APPITIONAI -ARI;gI-MAY-BE-BROSGHT-;N JOINDER
OF ADDITIONAL PARTIES. When the presenee of par8ees

ether then these to the eriginai action is required
for the grenting of eempete relief in the determina-
toen of a e'rainterekaim or eres9-ekaim; the eeurt shaei
order theyi B be brought irk as defendants as provieded
dl theser rues, if ±uriadketike of them ean be ebetained
aned their 4oinder will nee deprive the eeuce of
±urisdictien of the aetienr Persons other than those
made parties to the original action may be made
parties to a counterclaim or cross-claim in accordance
with the provisions of Rules 19 and 20.

Advisory Committee's Note

Present Rule 13(h), dealing with the joinder of
additional parties to a counterclaim or cross-claim,
partakes of some of the textual difficulties of
present Rule 19 on necessary joinder of parties. See
Advisory Committee's Note to Rule 19, as amended; cf.
3 Moore's Federal Practice, para. 13.39 (2d ed. 19TWY,
and Supp. thereto; 1A Ba~ron & Ioiltzoff, Federal Practice
and Procedure § 399 (Wright ed. 1960). Rule 13(h) is
also inadequate in failing to call attention to the
fact that a party pleading a counterclaim or cross-
claim may join additional persons when the conditions
for permissive joinder of parties under Rule 20 are
satisfied.
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The amendment of Rule 13(h) supplies the latter
omission by expressly referring to Rule 20, as amended,
and also incorporates by direct reference the revised
criteria and procedures of Rule 19, as amended.
Hereafter, for the purpose of determining who must or
may be joined as additional parties to a counterclaim
or cross-claim, the party pleading the claim is to be
regarded as a-plaintiff and the additional parties
as plaintiffs or defendants as the case may be, and
amended Rules 19 and 20 are to be applied in the
usual fashion. See also Rules 13(a) (compulsory
counterclaims) and 22 (interpleader).

The amendment of Rule 13(h), like the amendment
of Rule 19, does not attempt to regulate Federal
jurisdiction or venue. See Rule 82. It should be
noted, however, that in some situations the decisional
law has recognized "ancillary" Federal jurisdiction
over counterclaims and cross-claims and "ancillary"
venue as to parties to these claims.

Rule 14. Third-Partv Practice

(a) WHEN DEFENDANT MAY BRING IN THIRD PARTY.
At any time after commencement of the action a
deifendmt defending 2arty, as a third-party plaintiff,
may cause a summons and complaint to be served upon
a person not a party to the action who is or may be
liable to him for all or part of the plaintiff's
claim against him. The third-party plaintiff need
not obtain leave to make the service if he files
the third-party complaint not later than 10 days
after he serves his original answer. Otherwise he
must obtain leave on motion upon notice to all parties
to the action. The person served with the summons
and third-party complaint, hereinafter called the
third-party defendant, shall make his defenses to
the third-party plaintiff's claim as provided in
Rule 12 and his counterclaims against the third-
party plaintiff and cross claims against other third-
party defendants as provided in Rule 13. The third-



party defendant may assert against the plaintiff any

defenses which the third-party plaintiff has to the

plaintliff's claim. The third-party defendant may

also assert any claim against the plaintiff arising

out of the transaction or occurrence that is the

subject matter of the plaintiff's claim against

the tird-party plaintiff. The plaintiff may assert

any claim against the third-party defendant arising

out of the transaction or occurrence that is the

subject matter of the plaintiff's claim against the

third-party plaintiff, and the third-party defendant

thereupon shall assert his defenses as provided in

Rule 12 and his counterclaims and cross-claims as

provided in Rule 13. Any party may move to strike

the third-party claim, or for its severance or

separate trial. A thlrd-party defendant may proceed

under this rule against any person not a party to the

action who is or may be liable to him for all or part

of the claim made in the action against the third-

party defendant. The third-party complaint if

within the admiralty and maritime jurisdiction, may

be in rem against a vessel, cargo or other property

subject to admiralty or maritime process in rem, in

which case references in this rule to the summons

include the warrant of arrest, and references taothe

third-party plaintiff or defendant include, where

appropriate, the claimant of the property arrested.

(c) ADMIRALTY AND MARITIME CLAIMS. When a plaintiff
asserts an admiralty or maritime claim within the

meaning of Rule 9(h), the defendant or claimant, as

a third-party plaintiff, may bring in a third-party

defendant who may be wholly or partly liable, either
to the plaintiff or to the third-party plaintiff, by

way of remedy over, contribution or otherwise on

account of the same transaction, occurrence or series
of transactions or occurrences. In such a case the

third-party plaintiff may also demand judgment against

the third-party defendant in favor of the plaintiff

in which event the third-party defendant shall make

his defenses to the claim of the plaintiff as well
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as to that of the third-party plaintiff in the

manner provided in Rule 12 and the action shall

proceed as if the plaintiff had commenced it

against the third-party defendant as well as the

third-party plaintiff.

Advisory Committee's Note

Rule 14 was modeled on Admiralty Rile 56, An

important feature of Admiralty Rule 56 is that it

allows impleader not only of a person who might be

liable to the defendant by way of remedy over, but

also of any person who might be liable to the

plaintiff. The importance of this provision is that

the defendant is entitled to insist that the plaintiff

proceed to judgment against the third-party defendant.

In certain cases this is a valuable implementation

of a substantive right. For example, in a case of

ship collision where a finding of mutual fault is

possible, one shipowner, if sued alone, faces the

prospect of an absolute judgment for the full amount

of the damage suffered by an innocent third party;

but if he can implead the owner of the other vessel,

and if mutual fault is found, the judgment against

the original defendant will be in the first instance

only for a moiety of the damages; liability for the

remainder will be conditioned on the plaintiff's

inability to collect from the third-party defendant,

This feature was originally incorporated in

Rule 14, but was eliminated by the amendment of 1946,

so that under the present rule a third party may not

be impleaded on the basis that he may be liable to

the plaintiff. One of the reasons for the amendment

was that the Civil Rule, unlike the Admiralty Rule,

did not require the plaintiff to go to judgment

against the third-party defendant. Another reason

was that where jurisdiction depended on diversity of

citizenship the impleader of an adversary having the

same citizenship as the plaintiff was not considered

possible.
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Retention of the admiralty practice in those
cases 'that will be counterparts of the present suit
in admiralty is clearly desirable.

Rule 15. Amended and Supplemental Pleadings

(c) RELATION BACK OF AMENDMENTS. Whenever the
claim or defense asserted in the amended pleading
arose out of the conduct, transaction, or occurrence
set forth or attempted to be set forth in the original
pleading, the amendment relates back to the date of
the original pleading. An amendment changing the
party against whom a claim is asserted relates back
if the foregoing provision is satisfied and, within
the period provided by law for commencing the
action against him, the party to be brought in by
amendment (1) has received such notice of the
institution of the action that he will not be
prejudiced in maintaining his defense on the merits,
and (2) knew or should have known that, but for a
mistake concerning the identity of the proper party,
the action would have been brought against him.

The delivery or mailing of process to the
United States Attorney, or his designee, or the
Attorney General of the United States, or an agency
or officer who would have been a proper defendant if
named_, satisfies the requirement of clauses (1)_and
(2) hereof with respect to the United States or pan
agency or officer thereof to be brought into the
action as a defendant.

Advisory Committee's Note

Rule 15(c) is amplified to state more clearly
when an amendment of a pleading changing the party
against whom a claim is asserted (including an amend-
ment to correct a misnomer or misdescription of a
defendant) shall "relate back" to the date of the
original pleading.
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The problem has arisen most acutely in certain
actions by private parties against officers or agencies
of the United States. Thus an individual denied
social security benefits by the Secretary of Health,
Education, and Welfare may secure review of the
decision by bringing a civil action against that
officer within sixty days, 42 U.S.C. § 405(g)
(Supp, III,, 1962), In several recent cases the
claimants instituted timely action but mistakenly
named as defendant the United States, the Department
of HEW, the "Federal Security Administration" (a non-
existent agency), and a Secretary who had retired from
the office nineteen days before. Discovering their
mistakes, the claimants moved to amend their complaints
to name the proper defendant; by this time the statu-
tory sixty-day period had expired. The motions were
denied on the ground that the amendment "would amount
to the commencement of a new proceeding and would not
relate back in time so as to avoid the statutory
provision i . . that suit be brought within sixty
days. , . ," Cohn . Federal Security Adm,, 199
F.Supp, 884, 885 (W,D.N.Y. 1961); see also Cunninham
v. United States, 199 F. Supp. 541 (W.D. Mo. 1958);
Mall M. Department of HEW, 199 F. Supp. 833 (S.D.
Tex. 1960); Sandride v. Folsom. Secretary of HW 200
F. Supp. 25 (M.D. Tenn. 1959). [The Secretary of
Health, Education and Welfare has approved certain
ameliorative regulations under 42 U.S.C. §405(g),
See 29 Fed. Reg. 8209 (June 30, 1964); Jacoby, The
Effect of Recent Changes in the Law of "Nonstatutory"
Judicial Review, 53 Geo. L.J. 19, 42-43 (1964); see
also Simmons v. United States Degt. HEW. 328 F. 2d
86 (3d Cir. 1964).]

Analysis in terms of "new proceeding" is traceable
to Davis v. L. L. Cohen & Co., 268 U.S. 638 (1925),
and Mellon v. Arkansas Land & Lumber Co', 275 U.S. 460
(1928), but those cases antedate the adoption of the
Rules which import different criteria for determining
when an amendment is to "relate back". As lower courts
have continued to rely on the Davis and Mellon cases
despite the contrary intent of the Rules, clarification
of Rule 15(c) is considered advisable.
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Relation back is intimately connected with the

policy of the statute of limitations. The policy of

the statute limiting the time for suit against the

Secretary of HEW would not have been offended by
allowing relation back in the situations described

above. For the government was put on notice of the

claim within the stated period--in the particular
instances, by means of the initial delivery of process
to a responsible government official (see Rule 4(d)

(4) and (5)). In these circumstances, characterization

of the amendment as a new proceeding is not responsive
to the reality, but is merely question-begging; and
to deny relation back is to defeat unjustly the
claimant's opportunity to prove his case. See the

full discussion by Byse, Suing the "Wrong," Defendant
in Judicial Review of Federal Administrative Action:
Proposals for Reform, 77 Harv. L.Rev. 40 (1963); see
alrs~o Il-.Civ . P. Act § 46(4) .

Much the same question arises in other types of

actions against the government (see Byse, supra, at

45 n. 15). In actions between private parties, the

problem of relation back of amendments changing
defendants has generally been better handled by the
courts, but incorrect criteria have sometimes been
applied, leading sporadically to doubtful results.
See 1A Barron & Holtzoff, Federal Practice & Procedure
§ 451 (Wright ed. 1960); 1 id. § 186 (1960); 2 id.
§ 543 (1961); 3 Moore's Federal Practice, para. 15.15 (Cum.

Supp. 1962); Annot., Chan in Party Aftern ttute
of Limitations Has Run, 8 A.L.R. 2d 6 (1949). Rule
15(c) has been amplified to provide a general solution.
An amendment changing the party against whom a claim

is asserted relates back if the amendment satisfies
the usual condition of Rule 15(c) of "arising out of
the conduct . . . set forth . . . in the original

pleading," and if, within the applicable limitations
period, the party brought in by amendment, first,
received such notice of the institution of the action--
the notice need not be formal--that he would not
be prejudiced in defending the action, and, second.
knew or should have known that the action would have
been brought against him initially had there not
been a mistake concerning the identity of the proper
party. Revised Rule 15(c)-goes on to provide
specifically in the government cases that the first
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and second requirements are satisfied when the

government has been notified in the manner there

described (see Rule 4(d) (4) and (5)). As applied

to the government cases, revised Rule 15(c) further
advances the objectives of the 1961 amendment of
Rule 25(d) (substitution of public officers).

The relation back of amendments changing plaintiffs

is not expressly treated in revised Rule 15(c) since
the problem is generally easier. Again the chief

consideration of policy is that of the statute of

limitations, and the attitude taken in revised

Rule 15(c) toward change of defendants extends by

analogy to amendments changing plaintiffs. Also

relevant is the amendment of Rule 17(a) (real party

in interest) proposed by the Advisory Committee on

Admiralty Rules. To avoid forfeitures of just claims,

revised Rule 17(a) would provide that no action shall

be dismissed on the ground that it is not prosecuted

in the name of the real party in interest until a

reasonable time has been allowed for correction of

the defect in the manner there stated.

Rule 17. Parties Plaintiff and Defendant;
Capacity

(a) REAL PARTY IN INTEREST. Every action shall

be prosecuted in the name of the real party in

interest,. bee aAn executor, administrator, guardian,
bailee, trustee of an express trust, a party with

whom or in whose name a contract has been made for

the benefit of another, or a party authorized by
statute ma) sue in his own name without joining With

him the party for whose benefit the action is
brought; and when a statute of the United States so

provides, an action for the use or benefit of another

shall be brought in the name of the United States.

No action shall be dismissed on the ground that it is
not prosecuted in the name of the real party in
interest until a reasonable time has been allowed

after objection for ratification of commencement of
the action by, or joinder or substitution of, the
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real partv in interest: and such ratificat~ion..
joi~nder or substitution shall have the same effect
as if the action had been commenced in the name of
the real pat n interest.

Advisory Committee's Note

The minor change in the existing text of the
rule is designed to make it clear that the specific
instances enumerated are not exceptions to, but
illustrations of, the rule. These illustrations, of
course, carry no negative implication to the effect
that there are not other instances of recognition as
the real party in interest of one whose standing as
such may be in doubt. The enumeration is simply of
cases in which there might be substantial doubt as
to the issue but for the specific enumeration.
There are other potentially arguable cases that are
not excluded Lb the enumeration. For example, the
enumeration states that the promisee in a contract
for the benefit of a third party may sue as real party
in interest; it does not say, because it is obvious,
that the third-party beneficiary may sue (when the
applicable law gives him that right.)

The proposed rule adds to the illustrative list
of real parties in interest a bailee--meaning, of
course, a bailee suing on behalf of the bailor with
respect to the property bailed. (When the possessor
of property other than the owner sues for an invasion
of the possessory interest he is the real party in
interest.) The word "bailee" is added primarily to
preserve the admiralty practice whereby the owner
of a vessel as bailee of the cargo, or the master of
the vessel as bailee of both vessel anc6 cargo, sues

-for damage to either property interest or both. But
there is no reason to limit such a provision to
maritime situations. The owner of a warehouse in
which household furniture is stored is equally
entitled to sue on behalf of the numerous owners
of the furniture stored. C Gulf Oil Corp. v.
Gilbert, 330 U.S. 501 (1947).
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The provision that no action shall be dismissed

on the ground that it is not prosecuted in the name

of the real party in interest until a reasonable time

has been allowed, after the objection has been raised,

for ratification, substitution, etc., is added simply

in the interests of justice. In its origin the rule

concerning the real party in interest was permissive

in purpose: it was designed to allow an assignee to

sue in his own name. That having been accomplished,

the modern function of the rule in its negative aspect

is simply to protect the defendant against a subsequent

action by the party actually entitled to recover, and

to insure generally that the judgment will have its

proper effect as res judicata.

This provision keeps pace with the law as it is

actually developing. Modern decisions are inclined

to be lenient when an honest mistake has been made in

choosing the party in whose name the action is to be

filed--in both maritime and nonmaritime cases. See

Levinson v. Deupree, 345 U.S. 648 (1953); Link Aviation,

Inc. v. Downs, 325 F. 2d 613 (D.C. Cir. 1963). The

provision should not be misunderstood or distorted. It

is intended to prevent forfeiture when determination

of the proper party to sue is difficult or when an

understandable mistake has been made. It does not

mean, for example, that, following an airplane crash

in which all aboard were killed, an action may be

filed in the name of John Doe (a fictitious person),

as personal representative of Richard Roe (another

fictitious person), in the hope that at a later time

the attorney filing the action may substitute the

real name of the real personal representative of a

real victim, and have the benefit of suspension of

the limitation period. It does not even mean, when

an action is filed by the personal representative of

John Smith, of Buffalo, in the good faith belief that

he was aboard the flight, that upon discovery that

Smith is alive and well, having missed the fatal

flight, the representative of James Brown, of San

Francisco, an actual victim, can be substituted to

take advantage of the suspension of the limitation
period. It is, in cases of this sort, intended to

insure against forfeiture and injustice--in short,
to codify in broad terms the salutary principle of
Levinson v, Deupree, 345 US. 648 (1953), and Link
Avi-afion,0 _T66v7lTowns, 125 F.2d 613 (D.C. Cifr-1963)e
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Rule 18. Joinder of Claims and Remedies

(a) JOINDER OF C. MnIMS. The plaintiff in his

eomplaint or tin a rep3ly setting forth a eemtere3aim
may foin either as idependent or as alteriate elaim

as many elaims either legal or equitable or both as

he may have against an opposing parety There may be

a kike joinder of elatms when there are malekple

parties if the requtirements of Rules 19;, 2i9 and Q2

are satisfied7 There may be a iike Joinder of eross-

eatm8 or third-party esatia if the requiremenis of

Rules 13 and i4 respectiveiy are 9afst fied7 Aparty

asserting a claim to relief as an original claim.q
counterclaim, cross-claim, or third-party claim, may

ioin, either as independent or as alternate claims.

as many claims, legal, equitable, or maritime as he
has against an opposing party.

Advisory Cownittee's Note

The Rules "proceed upon the theory that no

inconvenience can result from the joinder of any

two or more matters in the pleadings, but only from

trying two or more matters together which have little

or nothing in common," Sunderland, The New Federal

Rules, 45 W. Va. L. Q. 5, 13 (1938); see Clark,, rove
Pleading 58 (2d ed, 1947). Accordingly, Rule ra
has permitted a party to plead multiple claims ti ail

types against an opposing party, subject to the court's
power to direct an appropriate procedure for trying
the claims. See Rules 42(b), 20(b), 21.

The liberal policy regarding joinder of claims

in the pleadings extends to cases with multiple

parties. However, the language used in the second
sentence of Rule 18(a)--"if the requirements of

Rules 19 [necessary joinder of parties], 20 [permissive
joinder of parties], and 22 [interpleader] are
satisfied"--has led some courts to infer that the

rules regulating joinder of parties are intended
to carry back to Rule 18(4) and to impose some
special limits on joinder of claims in multiparty
cases. In particular, Rule 20(a) has been read as

restricting the operation of Rule 18(a) in certain
situations in which a number of parties have been
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permissively joined in an action. In Federal Housing,
Admr, v. Christianson, 26 F. Supp. 419 (D. Conn. 1939),
the indorsee of two notes sued the three co-makers of
one note, and sought to join in the action a count on
a second note which had been made by two of the three
defendants, There was no doubt about the propriety
of the joinder of the three parties defendant, for a
right to relief was being asserted against all three
defendants which arose out of a single "transaction"
(the first note) and a question of fact or law
"common" to all three defendants would arise in the
action. See the text of Rule 20(a). The court,
however, refused to allow the joinder of the count
on the second note, on the ground that this right to
relief, assumed to arise from a distinct transaction,
did not involve a question common to all the
defendants but only two of them. For analysis of
the Christianson case and other authorities, see 2
Barron & Holtzoff, Federal Practice & Procedure,
§ 533.1 (Wright ed. 1961); 3 Moore's Federal
Practice, para, 18,04 [3p (2d ed. 1963).

If the couzt's view is followed, it becomes
necessary to eiiter fit the pleading stage into
speculations about the exact relation between the
claim sought to be joined against fewer than all
the defendants properly joined ilk the action,
and the claims asserted against all the defendants.
Cf. Wright, Joinder of Claims and Parties Under
Modern Pleading Rules, 36 Minn.L. Rev. 580, 605-06
(1952). Thus if it could be found in the Christianson
situation that the claim on the second cote arose out
of the same transaction as the claim Jn the first
or out of a transaction forming-part of a
"series," and that any question of fact or law with
respect to the second note also arose with regard to
the first, it would be held that the claim on the
second note could be joined in the complaint. See
2 Barron & Holtzoff, suBra, at 199; see also id. at
198 n. 60.4; cf. 3 Moore's Federal Practice, suEra,
at 1811. Such pleading niceties provide a basis for
delaying and wasteful manegver. It is more compatible
with the design of the Rules to allow the claim to be
joined in the pleading, leaving the question of
possible separate trial of that claim to be later
decided. See 2 Barron & Holtzoff, supra, § 533.1;
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Wright, sura, 36 4MinL. Rev. at 604-11; Developments
in the Law--Multiparty ,Litigation in the Federal
orts, 71 Harv. 874, 970-71 (1958); Commentary,
Relatio Between Joinder of Parties and Joinder of
Claims, 5 F.R. Serv. 822 (1942) . It is instructive
to note that the court in the Christianson case,
while holding that the claim on the second note
could not be joined as a matter of pleading, held
open the possibility that both claims would later
be consolidated for trial under Rule 42(a). See 26
F. Supp. 419.

Rule 18(a) is now amended not only to overcome
the Christianson decision and similar authority, but
also to state clearly, as a comprehensive proposition,
that a party asserting a claim (an original claim,
counterclaim, cross-claim, or third-party claim) may
join as many claims as he has against an opposing
party. See Noland Co Inc aver k & .
Co 301 F. 2d 43, 49-51 (4th Cir. 1962); but {j,.f
C. W. Hmi~hreyCo. v, Security Alum. Co., 31 F.R.D.
41 (E.D. Mich. 1962). This permitted joinder of
claims is not affected by the fact that there are
multiple parties in the ac-tion. The joinder of
parties is governed by other rules operating
independently.

It is emphasized that amernded Rule 18(a) deals
only with pleading. As already indicated, a claim
properly joined as a matter of pleading need not be
proceeded with together with the other claims if
fairness or convenience justifies separate treatment.

Amended Rule 18(a), like the rule prior to
amendment, does not purport to deal with questions
of jurisdiction or venue which may arise with respect
to claims properly joined as a matter of pleading.
See Rule 82.

See also the amendment of Rule 20(a) and the
Advisory Committee's Note thereto.

Free joinder of clairps and remedies is one of
the basic purposes of unification of the admiralty
and civil procedure. The Advisory Committee on
Admiralty Rules accordingly recommends the inclusion



- 22

in the rule of maritime claims as well as those which
are legal and equitable in character.

Rule i9v Neeessary Joinder of Parties

fat NMESSARY 33eIBER7 Subjeet to the previsions
of Rule 23 and of subdivision (b) of this ruie
persons having a joint interest shall be made parties
and be Soined om the same side as piaintieffs or
defendants; When a person who should oein as a
plaintiff refuses to do so; he may be made a
defendant or, in proper eases; an invoiunrtary
piaintiffE

(b EFPPFEH OF FAlbRM Te J3ON7 When persons
who are not indispensab3e; but who ought to be
parties if complete relief is to be aceorded between
those already parties; have not been made parties and
are subjeet to the 4urisdiction of the court as to
both service of process and venue and can be made
parties without depriving the court of 4urisdietion
of the parties before it; the eoure shall order them
summoned to appear in the aetion7 The court in its
diseretion may proceed in the aetion without making
such persons parties; if its jurisdietion over them
as to either service of process or venue earn be
aequired only by their consent or volnrtary appearanee
0e if; though they are subjeet to its jurisdietion;
their joinder would deprive the euert of 4urisdietien
of the parties before itT but the judgmert rendered
therein does not affeet the rights or liabilities
of absent persons.

*e4- SAMe+ NAMmE OF OM;TER PERSONS AND-REASQNS
F.R NON JQ;NDER TO BE PLEADEDT in any pleading in
which relief is asked; the pleader shall set forth
the names; if known to him; of persons who ought to
be parties if complete relief is to be accorded
between those already parties; but who are not
joined; and shall state why they are oreitted7
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Rule 19. Joinder of Persons Needed for
Just Adjudication

(a) PERSONS TO BE JOINED IF FEASIBLE. A persn
who is subject to service ot process and wnose Joinder

will no, deprive the court of jurisdiction over the

subject matter of the action shall be joined as a

2arty in the action if (1) in his absence complete

relief cannot be accorded among those already parties,
or (2) he claims an interest relating to the subject
of Lhe action and is so situated that the disposition
of the action in his absence may (i) as a practical

matter impair or impede his ability to protect that

interest or (ii) leave any of the persons already

parties subject to a substantial risk of incurring

double, multiple, or otherwise inconsistent obliga-

tions by reason of his claimed interest. If he has

not been so joined, the court shall order that he

be made a party. If he should join as a plaintiff

but refuses to do so, he may be made a defendant.

or, in a proper case, an involuntary plaintiff. If

the joined party objects to venue and his joinder

would render the venue of the action itproper, he

shall be dismissed from the action.

(b) DETERMINATION BY COURT WHENEVER JOINDER
NOT FEASIBLE. If a person as described in subdivision

(a)(1)-(2) hereof cannot be made a party, the court

shall determine whether in equity and good conscience
the action should proceed among the parties before

it. or should be dismissed, the absent person being

thus regarded as indispensable. The factors to be

considered by the court include: first, to what

extent a judgment rendered in the PeasbseYnce
might be prejudicial to him or those already parties:

second, the extent to which. by protective provisions

in the judgment, by the shaping of relief, or other
measures, the preiudce can be lessened or avoided:

thiLd, whether a judgment rendered in the person's
absence will be adequate; fourth, whether the

plaintiff will have an adequate remedy if the action

is dismissed for nonjoinder.
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(c) PLEADING REASONS FOR NONJOINDER. A pleading

asserting a claim for relief shall sta-tethe names,

if known to the pleader, of any persons as described

in subdivision (a)(l)-(2) hereof who are not joined,

and the reasons why they are not joined.

(d) EXCEPTION OF CLASS ACTIONS. This rule is

subject to the provisions of Rule 23.

Advisory Committee's Note

General Considerations

Whenever feasible, the persons materially

interested in the subject of an action--see the more

detailed description of these persons in the discussion

of new subdivision (a) below--should be joined as

parties so that they may be heard and a complete

disposition made. When this comprehensive joinder

cannot be accomplished--a situation which may be

encountered in Federal courts because of limitations

on service of process, subject matter jurisdiction,
and venue--the case should be examined pragmatically

and a choice made between the alternatives of

proceeding with the action in the absence of

particular interested persons, and dismissing the

action.

Even if the court is mistaken in its decision to

,proceed in the absence of an interested person, it

does not by that token deprive itself of the power to

adjudicate as between the parties already befoe it

through proper service of process. Buc the court can

make a legally binding adjudication only between the

parties actually joined in the action. It is true that

an adjudication between the parties before the court

may on occasion adversely affect the absent person as

a practical matter, or leave a party exposed to a

later inconsistent recovery by the absent person.

These are factors which shquld be considered in
deciding whether the action should proceed, or should

rather be dismissed; but they do not themselves negate

the court's power to adjudicate as between the parties

who have been joined.
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Defects in the Present Rule

The foregoing propositions were well understood

in the older equity practice, see Hazard, Indispenable
Part e Historical Origin of a Procedural Phantom,

61 Colum.L. Rev. 1254 (1961), and Rule 19 in its

present form can be and often has been applied in

consonance with them. But experience has shown that

the rule is defective in its phrasing aid does not

point clearly to the proper basis of decision.

Textual defects. (1) The expression "persons

who ought to be parties if complete relief is

tc be accorded between those already parties," appearing

in present subdivision (b), was apparently intended

as a description of the persons whom it would be

desirable to join in -he action, all questions of

feasibility of joinder being put to one side; but

it is not adequately descriptive of those persons.

(2) The word "indispensable," appearing in

present subdivision (b), was apparently intended as

an inclusive reference to the interested persons in

whose absence it would be advisable, all factors

having been considered, to dismiss the action. Yet

the sentence implies that there may be interested

persons, not "indispensable," in whose absence the

action ought also to be dismissed. Further, it seems

at least superfically plausible to equate the word

"indispensable" with the expression "having a joint

interest," appearing in present subdivision (a).

See United States v. Washington Inst. of Tech., Inc.,

138 F.2d 25, 26 (3d Cir. 1943); cf. Chidester v. City

of Newark, 162 F.2d 598 (3d Cir. 1947). But persons

holding an interest technically "joint" are not always

so related to an action that it would be unwise to

proceed without joining all of them, whereas persons

holding an interest not technically "joint" may have

this relation to an action. See Reed, CoEmpulsory

Joinder of Parties in Civil Aztions, 55 Mich. L. Rev.

327, 356 ff., 483 (1957).
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(3) The use of "indispensable" and "joint
interest" in the context of present Rule 19 directs
attention to the technical or abstract character of
the rights or obligations of the persons whose joinder
is in question, end correspondingly distracts attention
from the pragmatic considerations which should be
controlling.

(4) The rule, in dealing with the feasiibility
of joining a person as a party to the action, besides
referring to whether the person is "subject to the
jurisdiction of the court as to both service of
process and venue," speaks of whether the person can
be made a party "without depriving the court of juris-
diction of the parties before it." The second quoted
expression uses "jurisdiction" in the sense of the
competence of the court over the subject matter of
the action, and in this sense the expression is apt.
However, by a familiar confusion, the expression
seems to have suggested to some that the absence from
the lawsuit of a person who is "indispensable" or
"who coughc. to be (a) part[y]" itself deprives the

court of the power to adjudicate as between the parties
alread3y joined. See Samuel Goldwyn, Inc. v. United
Artists CorX., 113 F.2d 703, 707 (3d Cir. 1940);
McArthur v. Rosenbaum Co. of Pittsburgh, 180 F.2d 617,
621 (3d Cir. 1949); cf. Calcote v. Texas Pac. Coal
& Oil Co., 157 F.2d 216 (5th Cir. 1946), cert. denied,
329 U.S. 782 (1946), noted in 56 Yale L. J. 1088
(1947); Reed, supra, 55 Mich. L. Rev. at 332-34.

Failure to point to correct basis of decision.
The present rule does not state affirmatively what
factors are relevant in deciding whether the action
should proceed or be dismissed when joinder of
interested persons is infeasible. In some instances
courts have not undertaken the relevant inquiry or
have been misled by the "jurisdiction" fallacy. In
other instances there has been undue preoccupation
with abstract classifications of rights or obligations,
as against consideration qf the particular consequences
of proceeding with the action and the ways by which
these consequences might be ameliorated by the shaping
of final relief or other precautions.
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Although these difficulties cannot be said to
have beer. general, analysis of the cases shows that
there is good reason for attempting to strengthen
the rule. The literature also indicates how the
rule should be reformed. See Reed, supra (discussion
of the important case of Shields v. Barrow, 17 How.

(58 U.S.) 130 (1854), appears at 55 Mich.L. Rev.,
p. 340 ff.); Hazard, supra; N.Y. Temporary Comm. on
Courts, First Preliminary Report, Legis. Doc. 1957,
No. 6(b), pp. 28, 233; N.Y. Judicial Council, Twelfth
AnnR22, Legis. Doc. 1946, No. 17, p. 163; Joint
Comm. on Michigan Procedural Revision, Final Report,
Pt. III, p. 69 (1960); Note, Indispensable Parties
in the Federal Courts, 65 Harv. L. Rev. 1050 (1952);
Developments in the Law--Multip~arty Litigation in the
Federal Courts, 71 Harv. L. Rev. 874, 879 (1958);
Mich. Gen. Court Rules, R. 205 (effective Jan. 1,
1963); N.Y. Civ. Prac. Law & Rules, §1001 (effective
Sept. 1, 1963).

The Amended Rule

New subdivision (a) defines the persons
whose joinder in the action is desirable. Clause (1)
stresses the desirability of joining those persons
in whose absence the court would be obliged to
grant partial or "hollow" rather than complete relief
to the parties before the court. The interests that
are being furthered here are not only those of the
parties, but also that of the public in avoiding
repeated lawsuits on the same essential subject
matter. Clause (2)(i) recognizes the importance of
protecting the person whose joinder is in question
against the practical prejudice to him which may
arise through a disposition of the action in his
absence. Clause (2)(ii) recognizes the need for
considering whether a party may be left, after the
adjudication, in a position where a person not joined
can subject him to a double or otherwise inconsistent
liability. See Reed, supra, 55 Mich. L. Rev. at 330,
338; Note, supra, 65 Harv. L. Rev. at 1052-57;
Developments in the Law, AECES, 71 Harv. L. Rev. at
881-85.
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The subdivision (a) definition of persons to be
joined is not couched in terms of the abstract nature

of their interests-- "joint," "united," "separable,"
or the like. See N.Y. Temporary Comm. on Courts,

First Preliminary Report, sura; Developments in the
Law, supra, at 880. It should be noted particularly,
however, that the description is not at variance with

the settled authorities holding that a tortfeasor
with the usual "joint-and-several" liability is merely
a permissive party to an action against another with

like liability. See 3 Moore's Federal Practice 2153
(2d ed. 1963); 2 Barron & Holtzoff, Federal Practice &

Procedure §513.8 (Wright ed. 1961). Joinder of these
tortfeasors continues to be regulated by Rule 20;
compare Rule 14 on third-party practice.

If a person as described in subdivision (a)(l)-
(2) is amenable to service of process and his joinder
would not deprive the court of jurisdiction in the
sense of competence over the action, he should *be
joined as a party; and if he has not been joined, the
court should order him to be brought into the
action. If a party joined has a valid objection to

the venue and chooses to assert it, he will be
dismissed from the action.

Subdivision (b). When a person as described in
subdivision (a)(l)-(2) cannot be made a party, the
court is to determine whether in equity and good
conscience the action should proceed among the parties
already before it, or should be dismissed. That this
decision is to be made in the light of pragmatic
considerations has often been acknowledged by the
courts. See Roos v. Texas Co., 23 F.2d 171 (2d Cir.
1927), cert. denied, 277 U.S. 587 (1928); Niles-
Bement-Pond Co. v. Iron Moulders' Union, 254 U.S.
77,80 (1920). The subdivision sets out four relevant
considerations drawn from the experience revealed in
the decided cases. The factors are to a certain
extent overlapping, and they are not intended to
exclude other considerations which may be applicable
in particular situations.
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The first factor brings in a consideration of
what a judgment in the action would mean to the
absentee. Would the absentee be adversely affected
in a practical sense, and if so, would the prejudice
be immediate and serious, or remote and minor? The
possible collateral consequences of the judgment
upon the parties already joined are also to be
appraised. Would any party be exposed to a fresh
action by the absentee, and if so, how serious is
the threat? See the elaborate discussion in Reed,
I; cf. A. L. Smith Iron Co. v. Dickson, 141 F.2d

3 (2d Cir. 1944); Caldwell Mfg. Co. v. Un e
Balance Co., 18 F.R.D. 258 (S.D.N.Y. 1955).

The second factor calls attention to the measures
by which prejudice may be averted or lessened. The
"shaping of relief" is a familiar expedient to this end.
See, e.g., the award of money damages in lieu of
specific relief where the latter might affect an
absentee adversely. Ward v. Deavers, 203 F.2d 72
(D.C. Cir. 1953); Miller & Lux. Inc. v. Nickel, 141
F. Supp. 41 (N.D. Calif. 1956). On the use of
"protective provisions," see Roos v. Texas Co., s3ra;
Atwood v. Rhode Island HosR. Trust Co., 275 Fed. 513,
519 (1st Cir. 1921), cert. denied, 257 U.S. 661 (1922);
cf. Stumpf v. Fidelity Gas Co., 294 F.2d 886 (9th
Cir. 1961); and the general statement in National
Licorice Co. v. Labor Board, 309 U.S. 350,363 (1940).

Sometimes the party is himself able to take
measures to avoid prejudice. Thus a defendant faced
with a prospect of a second suit by an absentee may
be in a position to bring the latter into the action
by defensive interpleader. See Hudson v. Newell,
172 F.2d 848, 852, mod., 176 F.2d 546 (5th Cir. 1949);
Gauss v. Kirk, 198 F.2d 83,86 (D.C. Cir. 1952); Abel
v. Brayton Flying Service, Inc., 248 F.2d 713, 716
(5th Cir. 1957) (suggestion of possibility of counter-
claim under Rule 13(h)); cf. Parker Rust-Proof Co. v.
Western Union Tel. Co., 105 F.2d 976 (2d Cir. 1939),
cert. denied, 308 U.S. 597 (1939). So also the
absentee may sometimes be able to avert prejudice to
himself by voluntarily appearing in the action or
intervening on an ancillary basis. See Developments
in the Law, supra, 71 Harv. L. Rev, at 882; Annot.,
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Intervention or Subsequent Joinder of Parties as
Affecting Jurisdiction of Federal Court Based on
Diversity of Citizenship, 134 A.L.R. 335
Johnson v. Middleton, 175 F.2d 535 (7th Cir. 1949);
Kentucky Nat. Gas Corp. v. Duggins, 165 F.2d 1011
(6th Cir. 1948); McComb v. McCormack, 159 F.2d 219
(5th Cir. 1947). The court should consider whether
this, in turn, would impose undue hardship on the
absentee. (For the possibility of the court's
informing an absentee of the pendency of the action,
see comment under subdivision (c) below.)

The third factor--whether an "adequate" judgment
can be rendered in the absence of a given person--
calls attention to the extent of the relief that can
be accorded among the parties joined. It meshes with
the other factors, especially the "shaping of relief"
mentioned under the second factor. Cf. Kroese v.
General Steel Castings Cor2., 179 F.2d 760 (3d Cir.
1949), cert. denied, 339 U.S. 983 (1950).

The fourth factor, looking to the practical
effects of a dismissal, indicates that the court
should consider whether there is any assurance that
the plaintiff, if dismissed, could sue effectively
in another forum where better joinder would be
possible. See Fitzgerald v. Haynes, 241 F.2d 417, 420
(3d Cir. 1957); Fouke v. Schenewerk, 197 F.2d 234,
236 (5th Cir. 1952); cf. Warfield v. Marks, 190 F.2d
178 (5th Cir. 1951).

The subdivision uses the word "indispensable"
only in a conclusory sense, that is, a person is
"regarded as indispensable" when he cannot be made a
party and, upon consideration of the factors above-
mentioned, it is determined that in his absence it
would be preferable to dismiss the action, rather
than to retain it.

A person may be added as a party at any stage
of the action on motion or on the court's initiative
(see Rule 21); and a motion to dismiss, on the
ground that a person has not been joined and justice
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requires that the action should not proceed in his
absence, may be made as late as the trial on the

merits (see Rule 12(h)(2), as amended; cf. Rule 12(b)
(7), as amended). However, when the moving party is

seeking dismissal in order to protect himself against
a later suit by the absent person (subdivision
(a)(2)(ii)), and is not seeking vicariously to protect
the absent person against a prejudicial judgment
subdivision (a)(2)(i)), his undue delay in making

the motion can properly be counted against him as a
reason for denying the motion. A joinder question
should be decided with reasonable promptness, but
decision may properly be deferred if adequate informa-
tion is not available at the time. Thus the relation-
ship of an absent person to the action, and the
practical effects of an adjudication upon him and
others, may not be sufficiently revealed at the
pleading stage; in such a case it would be appro-
priate to defer decision until the action was further
advanced. Cf. Rule 12(d).

The amended rule makes no special provision for
the problem arising in suits against subordinate Fed-
eral officials where it has often been set up as a
defense that some superior officer must be joined.
Frequently this defense has been accompanied by or
intermingled with defenses of sovereign immunity or
lack of consent of the United States to suit. So far
as the issue of joinder can be isolated from the rest,
the new subdivision seems better adapted to handle it
than the predecessor provision. See the discussion
in Johnson v. Kirkland, 290 F.2d 440, 446-47 (5th Cir.
1961) (stressing the practical orientation of the -
decisions); Shaughnessy v. Pedreiro, 349 U.S. 48, 54
(1955). Recent legislation, P.L. 87-748, 76 Stat.
744, approved October 5, 1962, adding §§ 136,
1391(e) to Title 28, U.S.C., vests original jurisdic-
tion in the District Courts over actions in the

nature of mandamus to compel officials of the United
States to perform their legal duties, and extends the
range of service of process and liberalizes venue in
these actions. If, then, it is found that a particular
official should be joined in the action, the legisla-
tion will make it easy to bring him in.
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Subdivision (LL parallels the predecessor

subdivision (c) of Rule 19. In some situations it

may be desirable to advise a nerson who has not been

joined of the fact that the action is pending, and

in particular oases the court in its discretion may

itself convey this Information by directing a letter

or other informal notice to the absentee.

Subdiv i§on (d repeats the exception contained

in the first clause of the predecessor subdivision (a).

Rule 20. Permissive Joinder of Parties

(a) PERMISSIVE JOINDER. All persons may join

in one action as plaintiffs if they assert any right

to relief jointly, severally, or in the alternative

in respect of or arising out of the same transaction,

occurrence, or series of transactions or occurrences

and if any question of law or fact common to all of

them these persons will arise in the action. All

persons (and any vessel, cargo or other property

subject to admiralty process in rem) may be joined

in one action as defendants if there is asserted

against them jointly, severally, or in the alternative,

any right to relief in respect of or arising out of

the same transaction, occurrence, or series of

transactions or occurrences and if any question of

lew or fact common to all of them defendants will

arise in the action. A plaintiff or defendant need

not be interested in obtaining or defending against

all the relief demanded. Judgment may be given for

one or more of the plaintiffs according to their

respective rights to relief, and against one or more

defendants according to their respective liabilities.

Advisory Committee's Note

See the amendment of Rule 18(a) and the Advisory

Committee's Note thereto. It has been thought that

a lack of clarity in the antecedent of the word "them,"

as it appears in two places in Rule 20(a), has

contributed to the view, taken by some courts, that

this rule limits the joinder of claims in certain
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situations of permissive party-joinder. Although
the amendment of Rule 18(a) should make clear that
this view is untenable, it has been considered
advisable to amend Rule 20(a) to eliminate any
ambiguity. See 2 Barron & Holtzoff, Federal Practice
& Procedure 202 (Wright ed. 1961).

A basic purpose of unification of admiralty and
civil procedure is to reduce barriers to Joinder;
hence the reference to "any vessel," etc.

Rule 23v ekass Aetiens

fat REPRESBN1AfleN7, if persons eaeistitnting a
ckas& are so nsmereus as to make it tmpraetieable to
bring them all before the eonrt, such of them, one
or mwre; as will fairly insure the adequate representa-
tion of all may; on behalf of a&i; sue or be seed;
when the eharaeter of the right sought to be enforeed
for or against the eass *s

(1e ±otnt or ermine or seeondary in the sense
that the owner of a primary right refeeee "I enfevee
that right and a member of the eass thereby beecmes
enteitled to enforce it,

(2) severai, and the ebjeet of the action is the
ad'udieation of claims which de or may affeet specifie
property involved in the aetion, or

(3) severale and there is a eemmen question of
law or faet affecting the several rights and a eammen
relief is geught7

fb* SEHONDARY AME'IN BY SHAREHebBERS7 In an
aetion brought to entoree a seeondary right on the
part of one or more shareholders in an assoeiatien7
ineorporated or unineerporated; beeause the asseetatien
refuses to enforce rights whieh may preperty be
asserted by it; the complaint shall be verified by
oath and shadl aver fkP that the plaintiff was a
shareholder at the time of the transaction of which
he eomplains or that his share thereafter devolved
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an him by operation of law and f that the aetion is
not a eollusive one to eonfer on a eourt of the United
States :uriedietion of any action of which it wenid
not otherwise have ±urdsdietion7 The eomplairt shall
also set forth with paretielarity the efforts of the
plaintiff to secure from the managing directors or
trustees and, if neeessary; from the sharehoeders
sueh aetion as he desires; and the reasons for his
failure to obtain such action or the reasons for not
maling 8ch effortr

fed BiSMiSsAh eR eeMPRejM1SE7 A lasiR aetion
sheal not be dismiased or compromised without the
approval of the court. If the right sought to be
eniforeed is one defined in paragraph tk> of subdivi-
sion (at of this rule notice of the proposed dismissal
or eompromise shell be given to all members of the
erass in such manner as the court direetes If the
right is one defined in paragraphs f2) or (3> of
sebdivisien (at notice shall be given only if the
eeurt requires itr

Rule 23. Class Actions

(a) PREREQUISITES TO A CLASS ACTION. One or
more members ot a class may sue or be sued as
representative parties on behalf of all-only if (1)
the class is so numerous that joinder of all members
is impracticable,. (2) there are questions of law or
fact common to the class. (3) the claims or defenses
0o. the representative parties are typical of the
claims or defenses of the class, and (4) the
representative Darties will fairly and adequately
protect the interests of the class.

(b) CLASS ACTIONS MAINTAINABLE. An actionmay
be maintained as a class action it the prerequisites
of subdivision (a) are satisfied, and in addition:

(1) the prosecution of separate actions by or
against individual members of the class would create
a risk of
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(A) inconsistent or ijyad ications
with respect to individual members of the

class which would bli2incorpatible
standards of condiuct or he
the class or

til~tidlcations with respect t
individual members of the class which would

as a practical matter be dispositive of

the interests of the other members not
parties _to the adjudications or substantial
impair or impede their ability to protect
their interests; or

(2) the party opposing the class has acted or
refused to act on grounds generall aplicable to the

class, thereby making appropriate final injunctive

relief or corresponding declaratoy.rlief with
respect to the class as a wholei._2 o

(3) the court finds that t qionsoflaor
fact common to the members of the class predominate

over any questions affecting only individual members,

and that a class action is superior to other available

methods for the fair and efficient adjudication of

the controversy. The matters pertinent to the findings

include: (A) the interest of members of the class in

individually controlling the prosecution or defense

of separate actions; (B) the extent and nature oL any

litigation concerning the controversy already
commenced by or against members of the class: (C) the

desirability or undesirability' of concentrating the

litigation of the claims in theparticular forum;-
(D) the difficulties likely to be encountered in the

management of a class action.

(c) DETERMINATION BY ORDER WHETHER CLASS ACTION

TO BE MAINTAINED; NOTICE; JUDGIENT,; ACTIONS CONDUCTED

PARTIALLY AS CLASS ACTIONS,

Ll) As soon as Dracticable after the commence-
ment of an action brought as a class action the court

shall determine by order whether it is to be so
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maintained. ArA order under this-subdivision may be

conditional, and may be altered or amended before the
decision on the merits.

(2) In any class action maintained under
subdivision (b)(3). the court shall direct to the
members of the class the best notice practicable
under the circumstances, including individual notice
to all members who can be identified through reason-
able effort. The notice shall advise each member
that (A) the court will exclude him from the class if
he so requests by a specified date; (B) the judgment,
whether favorable or not, will-include all members
who do not request exclusion; and (C) any member who
does not request exclusion may. if he desires, enter
an appearance through his counsel.

(3) The judgment in an action maintained as a
class action under subdivision (b)(l) or (b)(2)
whether or not favorable to the class, shall include
and describe those whom the court finds to be members
of the class. The judgment in-an action maintained
as a class action under-subdivision (b)(3), whether
or not favorable to the class, shall include and
specify or describe those to whom the notice provided
in subdivision (c)(2) was directed, and who have not
requested exclusion, and whom the court finds to be
members of the class.

(4) When appropriate (A) an action may be
brought or maintained as a class action with respect
to particular issues, or (B) a class may be divided
into subclasses and each subclass treated as a class,
and the provisions of this rule shall then be
construed and applied accordingly.

(d) ORDERS IN CONDUCT OF ACTIONS. In the con-
duct of actions to which this rule applies, the court
may make appropriate orders: (1) determining the
course of proceedings or pgescribing measures to
prevent undue repetition or comElication in the
presentation of evidence oM argument; (2) requiring,
for the protection of the -embers of the class or
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otherwise for the fair conduct of the action, that
notice be given in such manner as the court may direct
to some or all of the members of any step in the
action, or of the pRKoosed extent of the judgment, or
of the opportunity of members to signify whether they
consider the representation fair and adequate, to
intervene and present claims or defenses, or other-
wise to come into the action; (3) imposing conditions

requiring that the Pleadings be amended to eliminate
therefrom allegatl TIs as to representation of absent
2ersons, and that the action proceed accordingly; (5)
dealing with similar procedural matters. The orders
may be combined with an order under Rule 16, andma
be altered or amended as may be desirable from time
to time.

(e) DISMISSAL OR COMPROMISE. A class action
shall not be dismissed or comp~romised without the
approval of the court, and notice of the-proposed
dismissal or comp~romise shall be given to all members
of the class in such manner as the court directs.

Advisory Committee's Note

Difficulties with present rule. The present
categories of class actions are defined in terms of
the abstract nature of the rights involved: the so-
called "true" category is defined as involving "joint,
common,, or secondary rights"; the "hybrid" category)
as involving ''several'' rights related to "'specific
property"; the "spurious"1 category, as involving
several" rights affected by a common question and
related to commn relief. It was thought that the
definitions accurately described the situations
amenable to the class-suit device, and also would
indicate the proper extent of the judgment in each
category, which would in turn help to determine the
res judicata effect of the judgment if questioned in
a later action. Thus the judgments in "true" and
"hybrid" class actions woul~d extend to the class
(although in somewhpt different ways); the judgment
in a "spurious" cl_., ; actiqn would extend only to
the parties including intervenors. See Moore, Federal
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Rules of Civil Procedure: Some 7roblems Raised by

the Preliminary Draft, 25 Geo. L. J. 551, 570-76
(1937).

In practice the terms "joint," "common," etc.,
which are used as the basis of the Rule 23 classifica-
tion have proved obscure and uncertain. See Chafee,
Some Problems of Equity 245-46, 256-57 (1950);
Kalven & Rosenfield, The Contemporary Function of the
Class Suit, 8 U. of Chi. L. Rev. 684, 707 & n. 73
(1941); Keeffe, Levy & Donovan, Lee Defeats Ben
Hur, 33 Corn. L. Q. 327, 329-36 (1948); Developments
in the Law: Multiparty Litigation in the Federal
Courts, 71 Harv. L. Rev. 874, 931 (1958); Advisory
Committee's Note to Rule 19, as amended. The courts
have had considerable difficulty with these terms.
See, , Gullo V. Veterans' Coop. H. Assn., 13
F.R.D. 11 (D.D.C. 1952); Shipley v. Pittsburgh &
L.E.R. , 70 F. Supp. 870 (W.D. Pa. 1947); Deckert
v. Independence Shares Corp., 27 F. Supp. 763 (E.D.
Pa. 1939), rev'd, 108 F.2d 51 (3d Cir. 1939), Mev'd,
311 U.S. 282 (1940), on remand, 39 F. Supp. 592 (E.D.
Pa. 1941), rev'd sub nom. Pennsylvania Co. for Ins.
on Lives v. Deckert, 123 F.2d 979 (3d Cir. 1941) (see
Chafee, suIra, at 264-65).

Nor has the rule provided an adequate guide to
the proper extent of the judgments in class actions.
First, we find instances of the courts classifying
actions as "true" or intimating that the judgments
will be decisive for the class where these results seem
appropriate but are reached by dint of depriving the
word "several" of coherent meaning. See, eAg.,
System Federation No. 91 v. Reed, 180 F.2d 991 (6th
Cir. 1950); Wilson v. CityAof Paducah, 100 F. Supp.
116 (W.D. Ky. 1951); Citizens Banking Co. v.
Monticello State Bank, 143 F.2d 261 (8th Cir. 1944);
Redmond v. Commerce Trust Co., 144 F.2d 140 (8th
Cir. 1944), cert. denim~j, 323 U.S. 776 (1944); United
States v. American Optical Co., 97 F. Supp. 66 (N.D.
Ill. 1951); National Hairdressers' & C. Assn. v.
Philad Co., 34 F. Supp. 264 (D. Del. 1940); 41 F.
Supp. 701 (D. Del. 1940), aff'd mem., 129 F.2d 1020
(3d Cir. 1942). Second, we find cases classified by
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the courts as "spurious" in which, on a realistic
view, it would seem fitting for the judgments to
extend to the class. See, e.g., Knaz p v. Bankers
Sec. Corp., 17 F.R.D. 245 (E.D. Pa. 1954), aff'd, 230
F. 2d 717 (3d Cir. 1956); Giesecke v. Denver Tramway
CUEEN, 81 F. Supp. 957 (D. Del. 1949); York v.
Guaranty Trust Co., 143 F. 2d 503 (2d Cir. 1944),
rev'd on grounds not here relevant, 326 U.S. 99 (1945)
(see Chafee, supra, at 208); cf. Webster Eisenlohr,

Inc. v, Kalodner, 145 F. 2d 316, 320 (3d Cir. 1944),
cert. denied, 325 U.S. 867 (1945). But cf. the early
decisions, Duke of Bedford v. Ellis [1901] A.C. 1;
Sheffield Waterworks v. Yeomans, L.R. 2 Ch. App. 8
(1866); Brown v. Vermuden, 1 Ch. Cas. 272, 22 Eng.
Rep. 796 (1676).

The "spurious" action envisaged by present Rule
23 is in any event an anomaly because, although
denominated a "class' action and pleaded as such, it
is supposed not to adjudicate the rights or liabilities
of any person not a party. It was believed to be an
advantage of the "spurious" category that it would

invite decisions that a member of the "class" could,
like a member of the class in a "true" or "hybrid"
action, intervene on an ancillary basis without being
required to show an independent basis of Federal

jurisdiction, and have the benefit of the date of the
commencement of the action for purposes of the statute
of limitations. See 3 Moore's Federal Practice
paras. 23.10[1), 23.12 (2d ed. 1963). These results

have been attained in some instances but not in others.
On the statute of limitations, see Union Carbide &

C'rbon Corp. v. Nisley, 300 F. 2d 561 (10th Cir. 1961),
pet. cert. dism., 371 U.S. 801 (1963); but cf. P.W.
Husserl. Inc. v. Newman, 25 F.R.D. 264 (S .D.N.Y.

1960); Athas v. Day, 161 F. Supp. 916 (D, Colo. 1958).
On ancillary intervention, see Amen v. Black, 234 F. 2d
12 (luth Cir. 1956), cert. granted, 352 U.S. 888 (1956),
dism. on slpig., 355 U.S. 690 (1958); but cf. Wagner v.
KeMper, 13 F.R.D. 128 (W.D. 1Ho. 1952). The results,
however, can hardly depend upon the mere appearance of a
spurious" category in the rule; they should turn on

more basic considerations. See discussion of subdivision
(c)(1) below.
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Finally, the present rule does not squarely
address itself to the question of the measures that
may be taken during the course of the action to assure
procedural fairness, particularly giving notice to
members of the class, which may in turn be related in

some instances to the extension of the judgment to
the class. See Chafee, supraa, at 230-31; Keeffe, Levy
& Donovan, su a Developments in the Law, suzra, 71

Harv. L. Rev. at 937-38; Note, Binding Effect of Class
Actions, 67 Harv. L. Rev. 1059, 1062-65 (1954); Note,

Federal Class Actions: A Suggested Revision of Rule
23, 46 Colum. L. Rev. 818, 833-36 (1946); Mich. Gen.
Court R. 208.4 (effective Jan. 1, 1963); Idaho R.
Civ. P. 23(d); Minn. R. Civ. P. 23.04; N. Dak. R.
Civ. P. 23(d).

The amended rule describes in more practical
terms the occasions for maintaining class actions;
provides that all class actions maintained to the
end as such will result in judgments including those
whom the court finds to be members of the class,
whether or not the judgment is favorable to the
class; and refers to the measures which can be taken
to assure the fair conduct of these actions.

Subdivision (a) states the prerequisites for
maintaining any class action in terms of the numerous-
ness of the class making joinder of the members
impracticable, the existence of questions common to
the class, and the desired qualifications of the
representative parties. See Weinstein, Revision of
Procedure: Some Problems in Class Actions, 9 Buffalo
L. Rev. 433, 458-59 (1960); 2 Barron & Holtzoff,
Federal Practice & Procedure §562, at 265, § 572,
at 351-52 (Wright ed. 1961). These are necessary
but not sufficient conditions for a class action.
See, GivRadio Cor. of Am., 183 F. 2d
558, 560 (3d Cir. 1950); Zachman v. Erwin, 186 F.
Supp. 681 (S.D.Tex. 1959); Baim & Blank. Inc. v.
Warren-Connelly Co., Inc., 19 F.R.D. 108 (SoD.N.Y.
1956). Subdivision (b) describes the additional
elements which in varying situations justify the
use of a class action.
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Subdivision (b)(l). The difficulties which

would be likely to arise if resort were had to
separate actions by or against the individual
members of the class here furnish the reasons for,
and the principal key to, the propriety and value of
utilizing the class-action device. The considerations
stated under clauses (A) and (B) are comparable to
certain of the elements which define the persons
whose joinder in an action is desirable as stated in
Rule 19(a), as amended. See amended Rule 19(a)(2)
(i) and (ii), and the Advisory Committee's Note
thereto; Hazard, indispensable Party: The ol
Origin of a Procedural Phantom, 61 Colum. L. Rev.
1254, 1259-60 (1961); cf. 3 Moore, gupra, para. 23.08,
at 3435.

Clause (AlL One person may have rights against,
or be under duties toward, numerous persons consti-
tuting a class, and be so positioned that conflicting
or varying adjudications in lawsuits with individual
members of the class might establish incompatible
standards to govern his conduct. The class action
device can be used effectively to obviate the actual
or virtual dilemma which would thus confront the
party opposing the class. The matter has been stated
thus: "The felt necessity for a class action is
greatest when the courts are called upon to order or
sanction the alteration of the status quo in circum-
stances such that a large number of persons are in a
position to call on a single person to alter the
status quo, or to complain if it is altered, and the
possibility exists that [the] actor might be called
upon to act in inconsistent ways." Louisell &
Hazard, Pleading and Procedure: State and Federal
719 (1962); see Sureme Tribe of Ben-Hur v. Cauble,
255 U.S. 356, 366-67 (1921). To illustrate: Separate
actions by individuals against a municipality to
declare a bond issue invalid or condition or limit
it, to prevent or limit the making of a particular
appropriation or to compel or invalidate an assess-
ment, might create a risk of inconsistent or varying
determinations. In the same way, individual litiga-
tions of the rights and duties of riparian owners,
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or of landowners' rights and duties respecting a
claimed nuisance, could create a possibility of
incompatible adjudications. Actions by or against
a class provide a ready and fair means of achieving
unitary adjudication. See Maricopa County Mun,
Water Con. Dist. v. Looney, 219 F.2d 529 (9th Cir.
1955); Rank v. Klug, 142 F. Supp. 1, 154-59 (S.D.
Calif. 1956), on app., State of California v. Rank,
293 F.2d 340, 348 9th Cir. 1961); Gart v. Cole,
263 F.2d 244 (2d Cir. 1959), cert. denied, 359 U.S.
978 (1959); cf. Martinez v. Maverick Ct_. Water
Con. & Imp. Dist., 219 F.2d 666 (5th Cir. 1955); 3
Moore, supra, para. 23.11[21, at 3458-59.

Clause (B): This clause takes in situations
where the judgment in a nonclass action by or
against an individual member of the class, while not
technically concluding the other members, might do
so as a practical matter. The vice of an individual
action would lie in the fact that the other members
of the class, thus practically concluded, would
have had no representation in the lawsuit. In an
action by policy holders against a fraternal benefit
association attacking a financial reorganization of
the society, it would hardly have been practical, if
indeed it would have been possible, to confine the
effects of a validation of the reorganization to the
individual plaintiffs. Consequently a class action
was called for with adequate representation of all
members of the class. See Supreme Tribe of Ben-Hur
v. Cauble, 255 U.S. 356 (1921); Waybright v. Columbian
Mut. Life Ins. Co., 30 F. Supp. 885 (W.D.Tenn. 1939);
cf. Smith v. Swormstedt, 16 How. (57 U.S.) 288 (1853)
For much the same reason actions by shareholders to
compel the declaration of a dividend, the proper
recognition and handling of redemption or pre-emption
rights, or the like (or actions by the corporation
for corresponding declarations of rights), should
ordinarily be conducted as class actions, although
the matter has been much obscured by the insistence
that each shareholder has an individual claim. See
Knapp v. Bankers Securities Corp., 17 F.R.D. 245
(E.D.Pa. 1954), aff'd, 230 F.2d 717 (3d Cir. 1956);
Giesecke v. Denver Tramway Corp., 81 F. Supp. 957
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(D. Del. 1949); ahn v. Transamerica Corp., 162 F. 2d

36 (3d Cir. 1947); Speed v. Transamerica Corp., 100

F. Supp. 461 (D. Del. 1951); Sobel v. Whittier Corp.,

95 F. Supp. 643 (E.D. Mich. 1951), aP2. dism., 195 F.

2d 361 (6th Cir. 1952); Goldberg v. Whittier Corp.,

Ill F. Supp. 382 (E.D. Mich. 1953); Dann v. Studebaker-
akard CQgx., 288 F. 2d 201 (6th Cir. 1961); Ederton

M. A mour & Co., 94 F. Supp. 549 (S.D. Calif. 1950);
aby y M., 190 F. 2d 344 (2d Cir. 1951).

(These shareholders' actions are to be distinguished

from derivative actions by shareholders dealt with in

new Rule 23.1). The same reasoning applies to an
action which charges a breach of trust by an inden-

ture trustee or other fiduciary similarly affecting

the members of a large class of security holders or
other beneficiaries, and which requires an accounting
or like measures to restore the subject of the trust.
See Boesenberg v. Chicago T. &-T. Cos, 128 F. 2d 245

(7th Cir. 1942); Citizens Banki4g Co. v. Monticello State

SAG&> 143 F. 2d 261 (8th Cir. 1944); Redmond v.
Commerce Trust Co., 144 F. 2d 140 (8th Cir. 1944),
et. denied, 323 U.S. 776 (1944); cf. York v. Guaranty

Trust Co., 143 F. 2d 503 (2d Cir. 1944), rev'd on grounds

not here relevant, 326 U.S. 99 (1945).

In various situations an adjudication as to one
or more members of the class will necessarily or
probably have an adverse practical effect on the
interests of other members who should therefore be
represented in the lawsuit. This is plainly the
case when claims are made by numerous persons
against a fund insufficient to satisfy all claims.
A class action by or against representative members
to settle the validity of the claims as a whole, or

in groups, followed by separate proof of the amount
of each valid claim and proportionate distribution of

the fund, meets the problem. Cf. Dickinson v. Burnham,
197 F. 2d 973 (2d Cir. 1952), cert. denied, 344 U.S.
875 (1952); 3 Moore, fa~ra, at para. 23.09. The same
reasoning applies to an action by a creditor to set
aside a fraudulent conveyance by the debtor and to

appropriate the property to his claim, when the
debtor's assets are insufficient to pay all creditors'
claims. See Heffernan v. Bennett & Armour, 110 Cal.
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App. 2d 564, 243 P. 2d 846 (1952); cqf. City & County
of San Francisco v. Market Street Ry., 95 Cal. App.
2d 648, 213 P. 2d 780 (1950). Similar problems,
however, can arise in the absence of a fund either
present or potential. A negative or mandatory
injunction secured by one of a numerous class may
disable the opposing party from performing claimed
duties toward the other members of the class or
materially affect his ability to do so. An adjudica-
tion as to movie "clearances and runs" nominally
affecting only one exhibitor would often have practical
effects on all the exhibitors in the same territorial
area. Cf. United States v. Paramount Pictures, Inc.,
66 F. Supp. 323, 341-46 (S.D.N.Y. 1946); 334 U.S. 131,
144-48 (1948). Assuming a sufficiently numerous
class of exhibitors, a class action would be advisable.
(Here representation of subclasses of exhibitors could
become necessary; see subdivision (c)(3)(B).)

Subdivision (b)(2). This subdivision is intended
to reach situations where a party has taken action
or refused to take action with respect to a class,
and final relief of an injunctive nature or of a
corresponding declaratory nature, settling the legality
of the behavior with respect to the class as a whole,
is appropriate. Declaratory relief "corresponds" to
injunctive relief when as a practical matter it affords
injunctive relief or serves as a basis for later
injunctive relief. The subdivision does nct extend
to cases in which the appropriate final relief relates
exclusively or predominantly to money damages. Action
or inaction is directed to a class within the meaning
of this subdivision even if it has taken effect or is
threatened only as to one or a few members of the
class, provided it is based on grounds which have
general application to the class.

Illustrative are various actions in the civil-
rights field where a party is charged with discrimi-
nating unlawfully against a class, usually one whose
members are incapable of specific enumeration. See
Potts v. Flax, 313 F.2d 284 (5th Cir. 1963); Bailey
v. Patterson, 323 F.2d 201 (5th Cir. 1963), cert.
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denied, 377 U.S. 972 (1964); Brunson v. Board of Trustees
of School District No. 1, Clarendon Cty., S.C., 311

F.2d 107 (4th Cir. 1962), cert. denied, 373 U.S. 933
(1963); Green v. School Bd. of Roanoke, Va., 304 F.2d

118 (4th Cir. 1962); Orleans Parish School Bd. v.

Bush, 242 F.2d 156 (5th Cir. 1957), cert. denied, 354

U.S. 921 (1957); Mannings v. Board of Public Inst. of

Hillsborough County. Fla., 277 F.2d 370 (5th Cir.
1960); Northcross v. Board of Ed. of City of Memphis,
302 F.2d 818 (6th Cir. 1962), cert. denied, 370 U.S.

944 (1962); Frasier v. Board of Trustees of Univ. of
N.C., 134 F. Supp. 589 (M.D.N.C. 1955, 3-judge court),
aff'd, 350 U.S. 979 (1956). Subdivision (b)(2) is
not limited to civil-rights cases. Thus an action
looking to specific or declaratory relief could be
brought by a numerous class of purchasers, say
retailers of a given description, against a seller
alleged to have undertaken to sell to that class at
prices higher than those set for other purchasers,
say retailers of another description, when the
applicable law forbids such a pricing differential.
So also a patentee of a machine, charged with selling
or licensing she machine on condition that purchasers
or licensees also purchase or obtain licenses to use
an ancillary unpatented machine, could be sued on a
class basis by a numerous group of purchasers or
licensees, or by a numerous group of competing sellers
or licensors of the unpatented machine, to test the
legality of the "tying" condition.

Subdivision (b)( 3. In the situations to which
this subdivision relates, class-action treatment is
not as clearly called for as in those described above,
but it may nevertheless be convenient and desirable
depending upon the particular facts. Subdivision (b)

(3) encompasses those cases in which a class action
would achieve economies of time, effort, and expense,
and promote uniformity of decision as to persons
similarly situated, without sacrificing procedural
fairness or bringing about other undesirable results.

Cf. Chafee, supra, at 201.
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The court is required to find, as a condition of
holding that a class action may be maintained under
this subdivision, that the questions common to the
class predominate over the questions affecting
individual members. It is only where this predominance
exists that economies can be achieved by means of the
class-action device. In this view, a fraud perpetrated
on numerous persons by the use of similar misrepresenta-
tions may be an appealing situation for a class action,
and it may remain so despite the need, if liability
is found, for separate determination of the damages
suffered by individuals within the class. On the
other hand, although having some common core, a
fraud case may be unsuited for treatment as a class
action if there was material variation in the repre-
sentations made or in the kinds or degrees of reliance
by the persons to whom they were addressed. See
Oppenheimer v. F. J. Young & Co.. Inc., 144 F.2d
387 (2d Cir. 1944); Miller v. National City Bank of
N.Y., 166 F.2d 723 (2d Cir. 1948); and for like
problems in other contexts, see Hughes v. Encyclopaedia
Britannica, 199 F.2d 295 (7th Cir. 195?); Sturgeon v.
Great Lakes Steel Corp., 143 F.2d 819 (6th Cir. 1944).
A "mass accident" resulting in injuries to numerous
persons is ordinarily not appropriate for a class
action because of the likelihood that significant
questions, not only of damages but of liability and
defenses to liability, would be present, affecting
the individuals in different ways. In these circum-
stances an action conducted nominally as a class
action would degenerate in practice into multiple
lawsuits separately tried. See Pennsylvania R.R. v.
United States, 111 F. Supp. 80 (D.N.J. 1953); cf.
Weinstein, supra, 9 Buffalo L. Rev. at 469. Private
damage claims by numerous individuals arising out of

concerted antitrust violations may or may not involve
predominating common questions. See Union Carbide &
Carbon Corp. v. Nisley, 300 F.2d 561 (lOth Cir. 1961),
pet. cert. dism., 371 U.S. 801 (1963); cf. Weeks v.
Bareco Oil Co., 125 F.2d 84 (7th Cir. 1941); Kainz v.
Anheuser-Busch, Inc ., 194 F .2d 737 (7th Cir. 1952);

Hess v. Anderson, Clayton & Co., 20 F.R.D. 466 (S.D.
Calif. 1957).
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That common questions predominate is not itself
sufficient to justify a class action under subdivision
(b)(3), for another method of handling the litigious

situation may be available which has greater practical
advantages. Thus one or more actions agreed to by the

parties as test or model actions may be preferable to

a class action; or it may prove feasible and preferable

to consolidate actions. Cf. Weinstein, sapra, 9
Buffalo L. Rev. at 438-54. Even when a number of
separate actions are proceeding simultaneously,
experience shows that the burdens on the parties and
the courts can sometimes be reduced by arrangements
for avoiding repetitious discovery or the like.
Currently the Coordinating Committee on Multiple
Litigation in the United States District Courts (a
subcommittee rf the Committee on Trial Practice and Technique
of the Judici:-I Conference of the United States) is
charged with Developing methods for expediting such
massive litigation. To reinforce the point that the
court with the aid of the parties ought to assess
the relative advantages of alternative procedures
for handling the total controversy, subdivision (b)
(3) requires, as a further condition of maintaining
the ciass action, that the court shall find that that
procedure is "superior" to the others in the particular
circumstances.

Factors (A)-(D) are listed, non-exhaustively, as
pertinent to the findings. The court is to consider
the interests of individual members of the class in
controlling their own litigations and carrying them
on as they see fit. See Weeks v. Bareco Oil Co.,
125 F.2d 84,88-90, 93-94 (7th Cir. 1941) (anti-trust

action); see also Pentland v. Dray2oCorp., 152 F.2d
851 (3d Cir. 1945), and Chafee, sLura, at 273-75,
regarding policy of Fair Labor Standards Act of 1938,

§ 16(b), 29 U.S.C. § 216(b), prior to amendment by
Portal-to-Portal Act of 1947, § 5(a). [ The present
provisions of 29 U.S.C. § 216(b) are not intended to
be affected by Rule 23, as amended.] In this connection
the court should inform itself of any litigation
actually pending by or against the individuals. The
interests of individuals ip conducting separate law-
suits may be so strong as to call for denial of a
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class action. On the other hand, these interests may
be theoretic rather than practical: the class may
have a high degree of cohesion and prosecution of
the actioni through representatives would be quite
unobjectionable, or the amounts at stake for
individuals may be so small that separate suits
would be impracticable. The burden that separate
suits would impose on the party opposing the class,
or upon the court calendars, may also fairly be
considered. (See the discussion, under subdivision
(c)(2) below, of the right of members to be excluded
from the class upon their request.)

Also pertinent is the question of the desirability
of concentrating the trial of the claims in the
particular forum by means of a class action, in con-
trast to allowing the claims to be litigated separately
in forums to which they would ordinarily be brought.
Finally, the court should consider the problems of
management which are likely to arise in the conduct
of a class action.

Subdivision (c)(l1). In order to give clear
definition to the action, this provision requires
the court to determine, as early in the proceedings
as may be practicable, whether an action brought as
a class action is to be so maintained. The determina-
tion depends in each case on satisfaction of the terms
of subdivision (a) and the relevant provisions of
subdivision (b).

An order embodying a determination can be
conditional; the court may rule, for example, that a
class action may be maintained only if the representa-
tion is improved through intervention of additional
parties of a stated type. A determination once made
can be altered or amended before the decision on the
merits if, upon fuller development of the facts, the
original determination appears unsound. A negative
determination means that the action should be stripped
of its character as a class action. See subdivision
(d)(4). Although an action thus becomes a nonclass
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action, the court may still be receptive to interven-

tions before the decision on the merits so that the
litigation may cover as many interests as can be

conveniently handled; the questions whether the
intervenors in the nonclass action shall be permitted

to claim "ancillary" jurisdiction or the benefit of

the date of the commencement of the action for pur-

poses of the statute of limitations are to be decided
by reference to the laws governing jurisdiction and
limitations as they apply in particular contexts.

Whether the court should require notice to be

given to members of the class of its intention to make
a determination, or of the order embodying it, is
left to the court's discretion under subdivision (d)
(2).

Subdivision (c)(2) makes special provision for
class actions maintained under subdivision (b)(3).
As noted in the discussion of the latter subdivision,
the interests of the individuals in pursuing their
own litigations may be so strong here as to warrant
denial of a class action altogether. Even when a
class action is maintained under subdivision (b)(3),

this individual interest is respected. Thus the
court is required to direct notice to the members of
the class of the right of each member to be excluded
from the class upon his request. A member who does
not request exclusion may, if he wishes, enter an
appearance in the action through his counsel; whether

or not he does so, the judgment in the action will
embrace him.

The notice, setting forth the alternatives open
to the members of the class, is to be the best prac-
ticable under the circumstances, and shall include
individual notice to the members who can be identified
through reasonable effort. (For further discussion
of this notice, see the statement under subdivision
(d)(2) below.)
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Subdivision Lc)(3). The judgment in a class
action maintained as such to the end will embrace
the class, that is, in a class action under subdivi-
sion (b)(l) or (b)(2), those found by the court to
be class members; in a class action under subdivision
(b)(3), those to whom the notice prescribed by
subdivision (c)(2) was directed, excepting those who
requested exclusion or who are ultimately found by
the court not to be members of the class. The
judgment has this scope whether it is favorable or
unfavorable to the class. In a (b)(1) or (b)(2)
action the judgment "describes" the members of the
class, but need not specify the individual members;
in a (b)(3) action the judgment "specifies" the
individual members who have been identified and
describes the others.

Compare subdivision (c)(4) as to actions
conducted as class actions only with respect to
particular issues. Where the class-action character
of the lawsuit is based solely on the existence of a
"limite. fund," the judgment, while extending to all
claims of class members against the fund, has ordinarily
left unaffected the personal claims of nonappearing
members against the debtor. See 3 Moore, supra,
para. 23.11(4].

Hitherto, in a few actions conducted as "spurious"
class actions and thus nominally designed to extend
only to parties and others intervening before the
determination of liability, courts have held or
Aintimated that class members might be permitted to
intervene after a decision on the merits favorable -

to their interests, in order to secure the benefits
of the decision for themselves, although they would
presumably be unaffected by an unfavorable decision.
See, as to the propriety of this so-called "one-way"
intervention in "spurious" actions, the conflicting
views expressed in Union Carbide & Carbon Corp. v.
Nisley, 300 F.2d 561 (10th Cir. 1961), pet. cert.
dism., 371 U.S. 801 (1963)1 York v. Guaranty Trust
Co., 143 F.2d 503, 529 (2d Cir. 1944), rev'd on
grounds not here relevant, 326 U.S. 99 (1945);
Pentland v. Dravo Corp., 152 F.2d 851, 856 (3d Cir.
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1945); Speed v. Transamerica Corp., 100 F. Supp. 461,
463 (D. Del. 1951); State Wholesale Grocers V. Great
Atl, & Pac, Tea o., 24 F.R.D. 510 (N.D.Ill. 1959);
Alabama Ind. Serv. Stat. Assn. v. Shell Pet. Corp.,
28 F. Supp. 386, 390 (N.D.Ala. 1939); Tolliver v.
Cudahy Packin Cgo., 39 F. Supp. 337, 339 (E.D. Tenn.
1941); Kalven & Rosenfield, supra, 8 U. of Chi. L.
Rev. 684 (1941); Comment, 53 Nw. U.L. Rev. 627, 632-
33 (1958); Developmnts in the Law, supra, 71 Harv.
L. Rev. at 935; 2 Barron & Holtzoff, uplra, § 568
but cf. Lockwood v. Hercules Powder Co., 7 F.R.D.
24, 28-29 (W.D.Mo. 1947); Abram v. San Joaguin Cotton
Oil Co., 46 F. Supp. 969, 976-77 (S.D. Calif. 1942);
Chafee, supra, at 280, 285; 3 Moore, supra, para. 23.12,
at 3476. Under proposed subdivision (c)(3), one-way
intervention is excluded; the action will have been
early determined to be a class or nonclass action,
and in the former case the judgment, whether or not
favorable, will include the class, as above stated.

Although thus declaring that the judgment in a
class action includes the class, as defined, subdivi-
sion (c)(3) does not disturb the recognized principle
that the court conducting the action cannot predetermine
the res iudicata effect of the judgment; this can be
tested only in a subsequent action. See Restatement,
Judgments §86, comment (h), § 116 (1942). The court,
however, in framing the judgment in any suit brought
as a class action, must decide what its extent or
coverage shall be, and if the matter is carefully
considered, questions of res judicata are less likely
to be raised at a later time and if raised will be
more satisfactorily answered. See Chafee, suira,
at 294; Weinstein, sgpra, 9 Buffalo L. Rev. at 460.

Subdivision__(c)(4. This provision recognizes
that an action may be maintained as a class action
as to particular issues only. For example, in a
fraud or similar case the action may retain its
"class" character only through the adjudication of
liability to the class; the members of the class may
thereafter be required to come in individually and
prove the amounts of their respective claims.
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Two or more classes may be represented in a
single action. Where a class is found to include
subclasses divergent in interest, the class may be
divided correspondingly, and each subclass treated
as a class.

Subdivision (d is concerned with the fair and
efficient conduct of the action and lists some types
of orders which may be appropriate.

The court should consider how the proceedings
are to be arranged in sequence, and what measures
should be taken to simplify the proof and argument.
See subdivision (d)(l). The orders resulting from
this consideration, like the others referred to in
subdivision (d), may be combined with a pretrial order
under Rule 16, and are subject to modification as the
case proceeds,,

Subdivision (d)(2) sets out a non-exhaustive list
of possible occasions for orders requiring notice to
the class. Such notice is not a novel conception.
For example, in "limited fund" cases, members of the
class have been notified to present individual claims
after the basic class decision. Notice has gone to
members of a class so that they might express any
opposition to the representation, see United States
v. American Optical Co., 97 F. Supp. 66 (N.D. Ill.
1951), and 1950-51 CCH Trade Cases 64573-74
(para. 62869); cf. Weeks v. Bareco Oil Co... 125 F. 2d
84, 94 (7th CirE71941), and notice may encourage
interventions to improve the representation of the
class. Cf. Openheimer v. F. J. Young & Co., 144
F.2d 387 (2d Cir, 1944). Notice has been used to
poll members on a proposed modification of a consent
decree. See record in Sam Fox PublishingCov.
United States, 366 U.S. 683 (1961).

Subdivision (d)(2) does not require notice at
any stage, but rather callp attention to its
availability and invokes the court's discretion. In
the degree that there is cohesiveness or unity in the
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class and the representation is effective, the need
for notice to the class will tend toward a minimum.
These indicators suggest that notice under subdivision
(d)(2) may be particularly useful and advisable in
certain class actions maintained under subdivision
(b)(3), for example, to permit members of the class
to object to the representation. Indeed, under
subdivision (c)(2), notice must be ordered, and is
not merely discretionary, to give the members in a
subdivision (b)(3) class action an opportunity to
secure exclusion from the class. This mandatory
notice pursuant to subdivision (c)(2), together with
any discretionary notice which the court may find it
advisable to give under subdivision (d)(2), is
designed to fulfill requirements of due process to
which the class action procedure is of course subject.
See HansberrE v.gLee, 311 U.S. 32 (1940); Mullane v.
Central Hanover Bank & Trust Co., 339 U.S. 306 (1950);
cf. Dickinson v. Burnham, 197 F.2d 973, 979 (2d Cir.
1952), and studies cited at 979 n. 4; see also All
American Airways. Inc. v. Elderd, 209 F.2d 247, 249
(2d Cir. 1954); Gart v. Cole, 263 F.2d 244, 248-49
(2d Cir. 1959), cert. denied, 359 U.S. 978 (1959).

Notice to members of the class, whenever employed
under amended Rule 23, should be accommodated to
the particular purpose but need not comply with the
formalities for service of process. See Chafee, Iupra,
at 230-31; Brendle v. Smith, 7 F.R.D. 119 (S.D.N.Y.
1946). The fact that notice is given at one stage
of the action does not mean that it must be given at
subsequent stages. Notice is available fundamentally
"for the protection of the members of the class or
otherwise for the fair conduct of the action" and
should not be used merely as a device for the
undesirable solicitation of claims. See the discussion
in Cherner v. Transitron Electronich, 201 F.
Supp. 934 (D. Mass. 1962); Hormel v. United States,
17 F.R.D. 303 (S.D.N.Y. 1955).

In appropriate cases the court should notify
interested government agencies of the pendency of
the action or of particular steps therein.
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Subdivision (d)(3) reflects the possibility of
conditioning the maintenance of a class action, elg.,

on the strengthening of the representation, see
subdivision (c)(l) above; and recognizes that the
imposition of conditions on intervenors may be
required for the proper and efficient conduct of the
action.

As to orders under subdivision (d)(4), see
subdivision (c)(l) above.

Subdivision (e) requires approval of the court,
after notice, for the dismissal or compromise of any
class action.

Rule 23.1 rNewl. Derivative Actions by
Shareholders

In a derivative action brought by one or more
shareholders or members to enforce a right of a
corporation or of an unincor*oratedassociation.
the corporation or association having failed to
enforce a right which may Properly be asserted by it.
the complaint shall be verified and shall allege (1)
that the plaintiff was a shareholder or member at
the time of the transaction of which he complains or
that his share or membership thereafter devolved on
him by operation of law, and (2) that the action is
not a collusive one to confer jurisdiction on a court
of the United States which it would not otherwise
have. The complaint shall also allege with particu-
larity the efforts, if any, made by the plaintiff to
obtain the action he desires from the directors or
c~oEMarable authority and, if necessary, from the
shareholders or members, and the reasons for his
failure to obtain the action or for not making the
effort. The derivative action may not be maintained
if it appears that the plaintiff does not fairly and
adequately represent the interests of the shareholders
or members shiilarly-sityAted in enforcing the right
of the corporation or association. The action shall
not be dismissed or compromised without the approval
of the court, and notice cgf the proposed dismissal
or compromise shall be given to shareholders or
members in such manner as the court directs.
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Advisory Committee's Note

A derivative action by a shareholder of a
corporation or by a member of an unincorporated
association has distinctive aspects which require
the special provisions set forth in the proposed
rule. The next-to-the-last sentence recognizes that
the question of adequacy of representation may arise
when the plaintiff is one of a group of shareholders
or members. Cf. 3 Moore's Federal Practice ,ara. 23.08
(2d ed. 1963).

The court has inherent power to provide for
the conduct of the proceedings in a derivative
action, including the power to determine the course
of the proceedings and require that any appropriate
notice be given to shareholders or members.

Rule 23.2 [Newl. Actions Relating to
Unincorporated Associations

An action brought by or against the members of
an unincorporated association as a-class by naming
certain members as representative parties may be
maintained only if it appears that the representative
parties will fairly and adequately protect the
interests of the association and its members. In
the conduct of the action the court may make appro-
priate orders corresponding with those described in
Rule 23(d), and the procedure for dismissal or
compromise of the action shall correspond with that
provided in Rule 23(e).

Advisory Committee's Note

Although an action by or against representatives
of the membership of an unincorporated association
has often been viewed as a class action, the real or
main purpose of this characterization has been to give
"entity treatment" to the association when for formal
reasons it cannot sue or be sued as a jural person
under Rule 17(b). See Louisell & Hazard, Pleading
and Procedure: State and Federal 718 (1962); 3
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Moore's Federal Practice, para. 23.08 (2d ed. 1963);

Story, J. in West v. Randall, 29 Fed. Cas. 718, 722-
23, No. 17,424 (C.C.D.R.I. 1820); and, for examples,

Gibbs v. Buck, 307 U.S. 66 (1939); Tunstall. v.
Brotherhood of Locomotive F. & E., 148 F.2d 403 (4th

Cir. 1945); Oskoian v. Canuel, 269 F.2d 311 (1st Cir.
1959). Rule 23.2 deals separately with these actions,
referring where appropriate -to Rule 23.

Rule 24. Intervention

(a) INTERVENTION OF RIGHT. Upon timely applica-
tion anyone shall be permitted to intervene in an
action: (1) when a statute of the United States
confers an unconditional right to intervene; or (2)
when the representation of the applicantle interest
by existing parties is or may be inadequate and the
appleiant is or may be bound by a judgment in the
actton-, or t3> when the apptecant ie so sittated as
to be adversely affeeted by a distribution or other
disposttton of property whieh is in the eustody or
asbjeet to the eontrol or disposition of the eort
or an officer thereof- applicant claims an interest
relating to the property or transaction which is the
subject of the action and he is so situated that the
disposition of the action may as a practical matter
impair or impede his ability to protect that
interest, unless the applicant s interest is
adequately represented by existing parties.

Advisory Committee's Note

In attempting to overcome certain difficulties
which have arisen in the application of present
Rule 24(a)(2) and (3), this amendment draws upon
the proposals for revision of the related Rules 19
(joinder of persons needed for just adjudication) and
23 (class actions), and the reasoning underlying
those proposals.

Present Rule 24(a)(3) provides for intervention
of right where the applicant establishes that he will
be adversely affected by the distribution or disposi-
tion of property involved jn an action to which he
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has not been made a party. Significantly, some

decided cases have virtually disreg:rded the language

of this provision. Thus Professor Moore states: "The

concept of a fund has been applied so loosely that it

is possible for a court to find a fund in almost any

in personamaction'" 4 Moore's Federal Practice

para. 24.09[31, at 55 (2d ed. 1962), and see, e.g.,

Formulabs. Inc. v. Hartley Pen Co., 275 F.2d 5779th

Cir. 1960). This development is quite natural, for

Rule 24(a)(3) is unduly restricted. If an absentee

would be substantially affected in a practical sense

by the determination made in an action, he should,

as a general rule, be entitled to intervene, and his

right to do so should not depend on whether there

is a fund to be distributed or otherwise disposed of.

Intervention of right is here seen to be a kind of

counterpart to Rule 19(a)(2)(i) on joinder of persons

needed for a just adjudication: where, upon motion

of a party in an action, an absentee should be

joined so that he may protect his interest which as

a practical matter may be substantially impaired by

the disposition of the action, he ought to have a

right to intervene in the action on his own motion.

See Louisell & Hazard, Pleading and Procedure: State

and Federal 749-50 (1962).

The general purpose of present Rule 24(a)(2) is

to entitle an absentee, purportedly represented by a

party, to intervene in the action if he can establish

with fair probability that the representation is

inadequate. Thus, where an action is being prosecuted

or defended by a trustee, a beneficiary of the trust

should have a right to intervene if he can show that

the trustee's representation of his interest probably

is inadequate; similarly a member of a class should

have the right to intervene in a class action if he

can show the inadequacy of the representation of his

interest by the representative parties before the

court.

Present Rule 24(a)(2), however, makes it a condi-

tion of intervention that "the applicant is or may be

bound by a judgment in the action," and this has

recently created difficulties with intervention in
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class actions. If the "bound" language is read

literally in the sense of res -judicata, it can

defeat intervention in some meritorious cases. 
A

member of a class to whom a judgment in a class

action extends by its terms (see Rule 23(c)(3), as

amended) may be entitled to show in a later 
action,

when the judgment in the class action is claimed 
to

operate as res judicata against him, that the

"representative" in the class action had not 
in fact

adequately represented him. If he can make this

showing, the class-action judgment may be held not

to bind him. See Hansberry v. Lee, 311 U.S. 32

(1940), Now if a class member seeks to intervene

in the class action proper, while it is still pending,

on grounds of inadequacy of representation, 
he can be

met with the argument: if the representation is in fact

inadequate, he will not be "bound" by the judgment

when it is subsequently asserted against him 
as res

iudicata, hence he is not entitled to intervene; if

the representation is in fact adequate, there is no

occasion or ground for intervention. See Sam Fox

Publishing Co. v. United States, 366 U.S. 683 (1961);

cf. Sutphen Estates, Inc. v. United States, 
342 U.S.

19 (1951). This reasoning may be linguistically

justified by present Rule 24(a)(2); but it can 
lead

to poor results. Compare the discussion in Interna-

tional M. & I. Corp. v. Von Clemm, 301 F. 2d 857 (2d

Cir. 1962); iAtlantic Refining Co. v. S tan dard Oil

Co., 304 F. 2d 387 (D.C. Cir. 1962). A class member

who claims that his "representative' does not

adequately represent him, and is able to establish

that proposition with sufficient probability, 
should

not be put to the risk of having a judgment entered

in the action which by its terms extends to him, and

be obliged to test the validity of the judgment as

applied to his interest by a later collateral attack.

Rather he should, as a general rule, be entitled to

intervene in the action.

The amendment provides that an applicant is

entitled to intervene in an action when his position

is comparable to that of a person under Rule 19(a)(2)

(i), as amended, unless his interest is already

adequately represented in the action by existing

parties. The Rule 19(a)(2)(i) criterion imports

practical considerations, and the deletion of the
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"bound" language similarly frees the rule from undue
preoccupation with strict considerations of res
judicata.

The representation whose adequacy comes into
question under the amended rule is not confined to
formal representation like that provided by a trustee
for his beneficiary or a representative party in a
class action for a member of the class. A party to
an action may provide practical representation to the
absentee seeking intervention although no such formal
relationship exists between them, and the adequacy
of this practical representation will then have to
be weighed. See International M. & I. Corp. v. Von
Clemm, and Atlantic Refining Co. v. Standard Oil Co.,
both supra; Wolpe v. Poretsky, 144 F.2d 505 (D.C.
Cir. 1944), cert. denied, 323 U.S. 777 (1944); cf.
Ford Motor Co. v. Bisanz Bros., 249 F. 2d. 22
(8th Cir. 1957); and generally, Annot., 84 A.L.R. 2d
1412 (1962).

An intervention of right under the amended rule
may be subject to appropriate conditions or restric-
tions responsive among other things to the requirements
of efficient conduct of the proceedings.

Rule 26. Depositions Pending Action

(a) WHEN DEPOSITIONS MAY BE TAKEN. Any party
may take the testimony of any person, including a
party, by deposition upon oral examination or written
interrogatories for the purpose of discovery or for
use as evidence in the action or for both purposes.
After commencement of the action the deposition may
be taken without leave of court, except that leave,
granted with or without notice, must be obtained
if notice of the taking is served by the plaintiff
within 20 days after commencement of the action.
The attendance of witnesses may be compelled by the
use of subpoena as provided in Rule 45. Depositions
shall be taken only in accordance with these rulesT
except that in admiralty and maritime claims within
the meaning of Rule 9(h) depositions may also be
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taken under and used in accordance with sections 863.
864, and 865 of the Revised Statutes (see note preceding
28 U.S.C. § 1781). The deposition of a person con-
fined in prison may be taken only by leave of court
on such terms as the court prescribes.

Advisory Committee's Note

The requirement that the plaintiff obtain leave
of court in order to serve notice of taking of a
deposition within 20 days after commencment of the
action gives rise to difficulties when the prospective
-deponent is about to become unavailable for examina-
tion. The problem is not confined to admiralty, but
has been of special concern in that context because
of the mobility of vessels and their personnel. When
Rule 26 was adopted as Admiralty Rule 30A in 1961,
the problem was alleviated by permitting depositions
de bene esse, for which leave of court is not required.
See Advisory Committee's Note to Admiralty Rule 30A
(1961).

Efforts have been made to devise a modification
of the 20-day rule acceptable to both the Civil and
Admiralty Committees, to the end that Rule 26(a)
might sta+-e a uniform rule applicable alike to what
are now Livil actions and suits in admiralty. These
efforts have so far been unsuccessful; and the
Admiralty Committee has concluded that the exigencies
of maritime litigation require preservation, for the
time being at least, of the traditional de bene esse
procedure for the post-unification counterpart of
the present suit in admiralty. Accordingly, the
draft provides for continued availability of that
procedure in admiralty and maritime claims within
the meaning of Rule 9(h). The p Lssibility of a
uniform rule will be further explored when current
studies of the actual operation of the discovery
rules have been completed.
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Rule 38. Jury Trial of Right

(e) ADMIRALTY AND MARITIME CLAIMS. These rules
shall X to trial
by Jury of the issues in an admiralty or maritime
claim within the meaning of Rule 9(h .

Advisory Committee's Note

See Note to Rule 9(h), supra.

Rule 41. Dismissal of Actions

(b) INVOLUNTARY DISMISSAL: EFFECT THEREOF.
For failure of the plaintiff to prosecute or to
comply with these rules or any order of court, a
defendant may move for dismissal of an action or of
any claim against him. After the plaintiff, in an
action tried by the court without a jury, has com-
pleted the presentation of his evidence, the defen-
dant, without waiving his right to offer evidence
in the event the motion is not granted, may move
for a dismissal on the ground that upon the facts
and the law the plaintiff has shown no right to
relief. The court as trier of the facts may then
determine them and render judgment against the
plaintiff or may decline to render any judgment
until the close of all evidence. If the court
renders judgment on the merits against the plaintiff,
thecourt shall make findings as provided in Rule
52(a). Unless the court in its order for dismissal
otherwise specifies, a dismissal under this subdivi-
sion and any dismissal not provided for in this rule,
other than a dismissal for lack of jurisdiction, or
for improper venue, or for lack of an kndispensable
party failure to join a party under Rule 19, operates
as an adjudication upon the merits.

Advisory Committee's Note

The terminology is changed to accord with the
amendment of Rule 19. See that amended rule and the
Advisory Committee's Note thereto.
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Rule 42. Consolidation; Separate Trials.

(b' SEPARATE TRIALS. The court, in furtherance

of convenience or to avoid prejudice, 
or when

separate trials will be conducive to expedition

and economy may order a separate trial 
of any

claim, cros-claim, counterclaim, or third-party

claim, or of any separate issue or of any number

of claims, cross-claims, counterclaims, third-

party claims, or issues,, always preserving in-

violate the right of trial by Jury as declared by

the Seventh Amendment to the Constitution or as

given by a statute of the United States

Advisory Committee's Note

In certain suits in admiralty separation 
for

trial of the issues of liability and damages 
(or

of the extent of liability other than 
damages,

such as salvage and general average) has been

conducive to expedition and economy, especially

because of the statutory right to interlocutory

appeal in admiralty cases (which is of course

preserved by these Rules). While separation of

issues for trial is not to be routinely ordered,

it is important that it be encouraged where

experience has demonstrated its worth. 
Cf.

Weinstein, Routine Bifurcation of Negligence

Trials, 14 Vand. L. Rev. 831 (1961).

In cases (including some caves within the

admiralty and maritime jurisdic ion) in which

the parties have a Constitutional or statutory

right of trial by jury, separation of issues 
may

give rise to problems. See, e., United Air

Lines. Inc. v. Wiener. 286 F. 2d 302 (9th Cir,

1961). Accordingly, the proposed change in Rule

42 reiterates the mandate of Rule 38 respecting

preservation of the right to jury trial,
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Rule 43. Evidence

f INTERPRETERS. The court may appoint an
interpreter of its own selection and may fix his
reasonable compensation. The compensation shall be
paid out of funds provided by law or byoneor
more of the parties as the court may direct, and
may be taxed ultimately as costs, in the discretion
of the court.

Advisory Committee's Note

This new subdivision authorizes the court to
appoint interpreters (including interpreters for the
deaf), to provide for their compensation, and to
tax the compensation as costs. Compare proposed
subdivision (b) of Rule 28 of the Federal Rules of
Criminal Procedure.

Rule 44. Proof of Official Record*

(a) AUTHENTICATION OF e6PY.

(1) DOMESTIC, An official record kept within
the United States, or any state, district, common-
wealth, territory, or insular possession thereof, or
within the Panama Canal Zone, the Trust Territory of
the Pacific Islands, or the Ryukyu-Islands, or an
entry therein, when admissible for any purpose, may
be evidenced by an official publication thereof or
by a copy attested by the officer having the legal
custody of the record, or by his deputy, and
accompanied by a certificate that such officer has
the custody. If the offiee in whieh the record is

* These amendments were developed collaboratively
by the Advisory Committee on Civil Rules, the
Commission and Advisory Committee on International
Rules of Judicial Procedure (see Act of September 2,
1958, 72 Stat. 1743), and the Columbfa Law School
Project on International Procedure.
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kept is within the Bnited States or within a territory
or inaular possession smbjeet to the dominion of the

United StatesT the The certificate may be made by a

judge of a court of record of the district or political

subdivision in which the record is kept, authenticated

by the oeal. of the court, or may be made by any

public off--er having a seal of office and having

offic4-'. duties in the district or political subdivi-

sion an which the record is kept, authenticated by

the seal of his office, if the offiec in whieh the

record is kept is in a foreign state or eoutinry; the
certifieate may be made by a seeretary of embassy or

legation; eonsul general; eonsriT viee eonsislT or
eonstlar agent or by any offieer in the foreign
serviee of the United States stationed in the foreign
state or eotntry in whieh the reeord is kept, and

amthentieated by the seal of his offiee7

(2) FOREIGN. A foreign official record, or an

entry therein, when admissible for any purpose, may

be evidenced by an official publication thereof; or

a copy thereof, attested by a person authorized to
make the attestation, and accompanied by a final
certification as to the genuineness of the signature
and official position (i) of the attesting person,
or (ii) of any foreign official whose certificate of
genuineness of signature and official position
relates to the attestation or is in a chain of

certificates of genuineness of signature and official
position relating to the attestation. A final
certification may be made by a secretary of embassy
or legation, consul general, consul ,vice consul,
or consular agent of the United States, or a
diplomatic or consular official of the foreign
country assigned or accredited to the United States.

If reasonable opportunity has been given to all
parties to investigate the authenticity and

accuracy of the docutients, the court may, for good
cause shown, (i)Q_aurit an attested coy ithout
final certification or (ii) permit the forei n

official record to be evidenced by an attested
summary with or without a final certification.
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(b) PROEF eF LACK OF RECORDO A written state-
ment signed by an otficer havtng the eestody of an
offiieal record or by his deputy that after diligent
search no record or entry of a specified tenor is
found to exist in the records of his etlee7y designated
bX the statement -ecempalied by a eertifieate as above
provided, authenticated as rovided in subdivision
(1) of this rule in the case of a domestic record,_or
complying with the requirements of subdivision (a)(2)
of this rule for a summary in the case of a foreign
record is admissible as evidence that the records of
his office contain no such record or entry.

(c) OTHER PROOF. This rule does not prevent
the proof of official records or of entry or lack of
entry therein by any other method authorized by law.
any applieab)e statnte or by the rules of evidence
at eommon kRw7

Advisory Committee's Note

Subdivision (a)(l). These provisions on proof
of official records kept within the United States
are similar in substance to those heretofore
appearing in Rule 44. There is a more exact descrip-
tion of the geographical areas covered. An xfficial
record kept in one of the areas enumerated qualifies
for proof under subdivision (a)(l) even though it is
not a United States official record. For example, an
official record kept in one of these areas by a
government in exile falls within subdivision (a)(l).
It also falls within subdivision (a)(2) which may be
availed of alternatively. Cf. Banco de Espana v.
Federal Reserve Bank, 114 F.2d 438 (2d Cir. 1940).

Subdivision (a?(2). Foreign official records
may be proved, as heretofore, by means of official
publications thereof. See United States v. Aluminum
Co. of America, 1 F.R.D, 71 (S.D.N.Y. 1939). Under
this rule, a document that, on its face, appears to
be an official publication, is admissible, unless a
party opposing its admission into evidence shows that
it lacks that character.
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The rest of subdivision (a)(2) aims to provide

greater clarity, efficiency, and flexibility in the

procedure for authenticating copies of foreign official

records.

The reference to attestation by "the officer

having the legal custody of the record," hitherto

appearing in Rule 44, has been found inappropriate

for official records kept in foreign countries where

the assumed relation between custody and the authority

to attest does not obtain. See 2B Barron & Holtzoff,

Federal ractice & Procedure §992 (Wright ed. 1961).

Accordingly it is provided that in attested copy may

be obtained from any person authorized by the law 
of

the foreign country to make the attestation without

regard tn -frhether he is charged with responsibility

for maintaiaing the record or keeping it in his

custody.

Under Rule 44 a United States foreign service

officer has been called on to certify to the authority

of the foreign official attesting the copy as well

as the genuineness of his signature and his official

position. See Schlesinger, Comparative Law 57 (2d

ed. 1959); Smit, International Aspects of Federal

Civil Procedure, 61 Colum. L. Rev. 1031, 1063 (1961);

22 C.F.R. § 92.41 (a), (e) (1958). This has created

practical difficulties. For example, the question

of the authority of the foreign officer might raise

issues of foreign law which were beyond the knowledge

of the United States officer. The difficulties are

met under the amended rule by eliminating the element

of the authority of the attesting foreign official

from the scope of the certifying process, and by

specifically permitting use of the chain-certificate

method. Under this method, it is sufficient if the

original attestation purports to have been issued by

an authorized person and is accompanied by a certificate

of another foreign official whose certificate may in

turn be followed by that of a foreign official of

higher rank. The process continues until a forei.gn

official is reached as to whom the United Statet foreign

service official (or a diplomatic or consular oi`'cer

of the foreign country assigned or accredited to the

United States) has adequate information upon which
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to base a "final certification." See New York Life
Ins. Co. v. Aronson, 38 F. Supp. 687 (W.D. Pa. 1941);
22 C.F.R. § 92.37 (1958).

The final certification (a term used in contra-
distinction to the certificates prepared by the foreign
officials in a chain) relates to the incumbency and
genuineness of signature of the foreign official who
attested the copy of the record or, where the chain-
certificate method is used, of a foreign official
whose certificate appears in the chain, whether that
certificate is the last in the chain or not. A final
certification may be prepared on the basis of material
on file in the consulate or any other satisfactory
information.

Although the amended rule will generally
facilitate proof of foreign official records, it is
recognized that in some situations it may be difficult
or even impossible to satisfy the basic requirements
of the rule. There may be no United States consul
in a particular foreign country; the foreign officials
may not cooperate; peculiarities may exist or arise
hereafter in the law or practice of a foreign country.
See United States v. Grabina. 119 F. 2d 863 (2d Cir.
1941); and, generally, Jones, international Judicial
Assistance: Procedural Chaos and a Propram for Reform
62 Yale L. J. 515, 548-49 (1953). Therefore the
final sentence of subdivision (a)(2) provides the
court with discretion to admit an attested copy of a
record without a final certification, or an attested
summary of a record with or without a final certification.
See Rep. of Comm. on Comparative Civ. Proc. & Prac.,
Proc. A.B.A., cec. Int'l & Comp. L. 123, 130-31 (1952);

Model Code of Evidence §§517, 519 (1942). This re-
laxation should be permitted only when it is shown
that the party has been unable to satisfy the basic
requirements of the amended rule despite his reason-
able efforts. Moreover it is specially provided that
the parties must be given a reasonable opportunity in
these cases to examine into the authenticity and
accuracy of the copy or summary.
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Subdivision . This provision relating to
proof of lack of record is accommodated to the
changes made in subdivision (a).

Subdivision (c). The amendment insures that
international agreements of the United States are
unaffected by the rule. Several consular conventions
contain provisions for reception of copies or
summaries of foreign official records. See, e.g.,
Consular Conv. with Italy, May 8, 1878, art. X, 20
Stat.725, T.S. No. 178 (Dept. State 1878). See also
28 U.S.C. §§ 1740-42, 1745; Fakouri v. Cadais, 149
F.2d 321 (5th Cir. 1945), cert. denied, 326 U.S. 742
(1945); 5 Moore's Federal Practice para. 44.05 (2d ed.
1951).

Rule 44.1 [New]. Determination of Foreign Law*

A party who intends to raise an issue concerning
the law of a foreign country shall give notice in
his pleadings or other reasonable written notice.
The court, in determining foreign law, may consider
any relevant material or source, including testimony,
whether or not submitted by a party or admissible
under Rule 43. The court's determination shall be
treated as a ruling on a question of law.

Advisory Committee's Note

Rule 44.1 is added by amendment to furnish
Federal courts with a uniform and effective procedure
for raising and determining an issue concerning the
law of a foreign country.

* This rule was developed collaboratively by the
Advisory Committee on Civil Rules, the Commission and
Advisory Committee on International Rules of Judicial
Procedure (see Act of Sept. 2, 1958, 72 Stat. 1743),
and the Columbia Law School Project on International
Procedure.
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To avoid unfair surprise, the first sentence of
the proposed rule requires that a party who intends

to raise an issue of foreign law shall give notice

thereof. The existing uncertainty under Rule 8(a)
about whether foreign law must be pleaded--compare
Siegelman v. Cunard White Star, Ltd., 221 F.2d 189

(2d Cir 1955), and Pedersen v. United States, 191 F.

Supp. 95 (D. Guam 1961), with Harrison v. United

Fruit Co., 143 F. Supp. 598 (S.D.N.Y. 1956)--is
eliminated by the provision that the notice shall be

"written" and "reasonable." It may, but need not

be, incorporated in the pleadings. In some situations
the pertinence of foreign law is apparent from the
outset; accordingly the necessary investigation of

that law will have been accomplished by the party
at the pleading stage, and the notice can be given
conveniently in the pleadings. In other situations
the pertinence of foreign law may remain doubtful
until the case is further developed. A requirement

that notice of foreign law be given only through
the medium of the pleadings would tend in the latter
instances to force the party to engage in a peculiarly
burdensome type of investigation which might turn
out to be unnecessary; and correspondingly the
adversary would be forced into a possibly wasteful
investigation. The liberal provisions for amendment
of the pleadings afford help if the pleadings are
used as the medium of giving notice of the foreign
law; but it seems best to permit a written notice to
be given outside of and later than the pleadings,
provided the notice is reasonable.

The rule does not attempt to set any definite
limit on the party's time for giving the notice of
an issue of foreign law; in some cases the issue may

not become apparent until the trial, and notice then

given may still be reasonable. The stage which the

case has reached at the time of the notice, the
reason proffered by the party for his failure to give

earlier notice, and the importance to the case as a

whole of the issue of foreign law sought to be raised,
are among the factors which the court should consider
in deciding a question of the reasonableness of a
notice. If notice is given by one party it need not
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be repeated by any other and serves as a basis for

presentation of material on the foreign law by all

parties.

The second sentence of the proposed rule describes

the materials to which the court may resort in

determining an issue of foreign law. At present the

district courts, applying Rule 43(a), are looking in

certain cases to State law to find the rules of

evidence by which the content of foreign-country

law is to be established. The State laws vary; some

embody procedures which are inefficient, time consuming,

and expensive. See, generally, Nussbaum, Proving the

Law of Foreign Countries, 3 Am. J. Comp_ L. 60 (1954).

In all events the ordinary rules of evidence are often

inapposite to the problem of determining foreign law

and have in the past prevented examination of material

which could have provided a proper basis for the

determination. The proposed rule permits considera-

tion by the court of any relevant material, including

testimony, without regard to its admissibility under

Rule 43. Cf. N.Y. Civ. Prac. Law & Rules, R. 4511

(effective Sept. 1, 1963); 2 Va. Code Ann. tit. 8,

§ 8-273; 2 W. Va. Code Ann. § 5711.

In further recognition of the peculiar nature

of the issue of foreign law, the proposed rule

provides that in determining this law the court is

not limited by material presented by the parties; it

may engage in its own research and consider any

relevant material thus found. The court may have at

its disposal better foreign law materials than counsel

have presented, or may wish to reexamine and amplify

material that has been presented by counsel in

partisan fashion or in insufficient detail. On the

other hand, the court is free to insist on a complete

presentation by counsel.

There is no requirement that the court give

formal notice to the parties of its intention to

engage in its own research on an issue of foreign

law which has been raised by them, or of its intention

to raise and determine independently an issue not
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raised by them. Ordinarily the court should inform

the parties of material it has found diverging
substantially from the material which they have

presented; and in general the court should give
the parties an opportunity to analyze and counter
new points upon which it proposes to rely. See

Schlesinger, Comparative Law 142 (2d ed. 1959);
Wyzanski, A Trial Judge's Freedom and Responsibility,
65 Harv. L. Rev. 1281, 1296 (1952); cf, Siegelman v.

Cunard White Star. Ltd., supra, 221 F.2d at 197. To

require, however, that the court give formal notice

from time to time as it proceeds with its study of

the foreign law would add an element of undesirable
rigidity to the procedure for determining issues of

foreign law.

The proposed rule refrains from imposing an
obligation on the court to take "judicial notice" of

foreign law because this would put an extreme burden
on the court in many cases; and it avoids use of the

concept of "judicial notice"' in any form because of

the uncertain meaning of that concept as applied to
foreign law. See, e.g., Stern, Foreign Law in the
Courts: Judicial Notice and Proof, 45 Calif. L. Rev.
23, 43 (1957). Rather the rule provides flexible
procedures for presenting and utilizing material on
issues of foreign law by which a sound result can be
achieved with fairness to the parties.

Under the third sentence, the court's determina-
tion of an issue of foreign law is to be treated as
a ruling on a question of "law," not "fact," so that
appellate review will not be narrowly confined by the
"clearly erroneous" standard of Rule 52(a). Cf.
Uniform Judicial Notice of Foreign Law Act § 3; Note,
72 Harv. L. Rev. 318 (1958).

The proposed rule parallels Article IV of the
Uniform Interstate and International Procedure Act,
approved by the Commissioqers on Uniform State Laws

in 1962, except that section 4.03 of Article IV states
that "[t]he court, not thq jury" shall determine
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foreign law. The proposed rule does not address-
itself to this problem, since the Rules refrain from
allocating functions as between the court and the
jury. See Rule 38(a). It has long been thought,
however, that the jury is not the appropriate body
to determine issues of foreign law. See, e.g.,
Story, Conflict of Laws § 638 (1st ed. 1834, 8th ed.
1883); 1 Greenleaf, Evidence § 486 (Ist ed. 1842, 16th
ed. 1899); 4 Wigmore, Evidence § 2558 (1st ed. 1905); 9 id.
§ 2558 (3d ed. 1940). The majority of the States
have committed such issues to determination by the
court. See Article 5 of the Uniform Judicial Notice
of Foreign Law Act, adopted by twenty-six states, 9A
U.L.A. 318 (1957) (Supp. 1961, at 134); N.Y. Civ.
Prac. Law & Rules, R. 4511 (effective Sept. 1, 1963);
Wigmore, loc. cit. And Federal courts that have
considered the problem in recent years have reached
the same conclusion without reliance on statute,
See Jansson v. Swedish American Line, 185 F.2d 212,
216 (1st Cir. 1950); Bank of Nova Scotia v. San
Miguel, 196 F.2d 950, 957 n. 6 (1st Cir. 1952);
Liechti v. Roche, 198 F.2d 174 (5th Cir. 1952);
Daniel Lumber Co. v. Empresas Hondurenas. S.A., 215
F.2d 465 (5th Cir. 1954).

Rule 47. Jurors

(b) ALTERNATE JURORS. The court may direct
that one or twe not more than six Jurors in addition
to the regular Dee jury be called and impanelled
to sit as alternate jurors. Alternate jurors in the
order in which they are called shall replace jurors
who, prior to the time the jury retires to consider
its verdict, become or are found to be unable or
disqualified to perform their duties. Alternate
jurors shall be drawn in the same manner, shall have
the same qualifications, shall be subject to the
same examination and challenges, shall take the
same oath, and shall have the same functions,
powers, facilities, and privileges as the prtneipal
regular jurors. An alternate juror who does not
replace a prineipal regular juror shall be discharged



- 73 -

after the jury retires to consider its verdict.

if one or two alternate jurors are cailed eaeh

party is entitled t one peremptory challenge in

addition to those otherwise allowed by lawi

Each side is entitled to 1 peremptory challenge in

addition to those otherwise allowed by law if 1 or

2 alternate jurors are to be impanelled, 2 peremptory

challenges if 3 or 4 alternate Jurors are to be

impanelled, and 3 ReJ:M1QL' chA11eQ 5 orL.6
alternate jurors are to be impanelled. The

additional peremptory challenges may be used only

against an alternate juror only, and the other

peremptory challenges allowed by law shall not be

used against the alternates an alternate juror.

Advisory Committee's Note

The revision of this subdivision brings it into

line with a revision of Rule 24(c) of the Federal

Rules of Criminal Procedure proposed by the Advisory

Committee on Criminal Rules. Rule 24(c) now allows

four alternate jurors, as contrasted with the two

allowed in civil cases, and it is p posed to

increase the number to a maximum of six in all cases.

The Note of the Advisory Committee on Criminal Rules

points to experience demonstrating that four alternates

may not be enough in some lengthy criminal trials;

and the sane may be said of civil trials. The Note

adds:

"The words 'or are found to be' are added to the

second sentence to make clear that an alternate juror

may be called in the situation where it is first

discovered during the trial that a juror was unable

or disqualified to perform his duties at the time he

was sworn."

Rule 53. Masters

(a) APPOINTMENT AND qOMPENSATION. Each district

court with the concurrence of a majority of all the

judges thereof may appoint one or more standing
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masters for its district, and the court in which any
action is pending may appoint a special master therein.
As used in these rules the word "master" includes a
referee, an auditor, and an examiner7d a commisaj,.oner,
and an assessor. The compensation to be allowed to
a master shall be fixed by the court, and shall be

charged upon such of the parties or paid out of any
fund or subject matter of the action, which is in the

custody and control of the court as the court may
direct. The master shall not retain his report as
security for his compensation; but when the party
ordered to pay the compensation allowed by the court
does not pay it after notice and within the time
prescribed by the court, the master is entitled to
a writ of execution against the delinquent party,

(b) REFERENCE. A reference to a master shall
be the exception and not the rule. In actions to be

tried by a jury, a reference shall be made only when

the issues are complicated; in actions to be tried
without a jury, save in matters of account, and of
difficult computation of damages, a reference shall
be made only upon a showing that some exceptional
condition requires it.

Advisory Committee's Note

These changes are designed to preserve the
admiralty practice whereby difficult computations
are referred to a commissioner or assessor,
especially after an interlocutory judgment deter-
mining liability. As to separation of issues for
trial see Rule 42(b).

Rule 59. New Trials; Amendment of Judgments

(d) ON INITIATIVE OF COURT. Not later than 10
days after entry of judgment the court of its own

initiative may order a new trial for any reason for
which it might have granted a new trial on notion of
a party; and in the order sFA1} speediy the grounds
therefor. After Riving the parties notice and an
opportunity to be heard on_ the matter, the court
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ant a motion for a new trial.,timely served, for
a reason not stated in the motion. In either case.
The court shall specify in the order the ounds
therefore

Advisory Committee's Note

By narrow interpretation of Rule 59(b) and (d),
it has been held that the trial court is without
power to grant a motion for a new trial, timely
served, by an order made more than 10 days after the
entry of judgment, based upon a ground not stated in
the moti-n bait perceived and relied on by the trial
court sua sponte. Freid v. McGrath, 133 F.2d 350
(D.C. Cir. 1942); National Farmers Union Auto & Cas.
Co. v. Wood, 207 F.2d 659 (10th Cir. 1953); Bailey
v. Slentz, 189 F.2d 406 (10th Cir. 1951); Marshall's
U.S. Auto SuPPlY. Inc. v. Cashman, 111 F.2d 140
(10th Cir. 1940), cert. denied, 311 U.S. 667 (1940);
but see Steinberg v. Indemnity Ins. Co., 36 F.R.D.
253 (E.D.La. 1964).

The result is undesirable. Just as the court
has power under the present text of Rule 59(d) to
grant a new trial of its can initiative within the
10 days, so it should have power, when an effective
new trial motion hEs been made and is pending, to
decide it cn grounds thought meritorious by the
court although not advanced in the motion. The
second sentence added by amendment to Rule 59(d)
confirms the court's power in the latter situation,
with provision that the parties be afforded a hearing
before the power is exercised. See 6 Moore's
Federal Practice, para. 59.09[21 (2d ed. 1953).

In considering whether a given ground has or
has not been advanced in the motion made by the
party, it should ba borne in mind that the particu-
larity called for in stating the grounds for a new-
trial motion is the same 4s that required for all
motions by Rule 7(b)(1). The latter rule does not
require ritualistic detail but rather a fair indica-
tion to court and counsel of the substance of the
grounds relied on. See Lebeck v. William A. Jarvis
Co., 250 F.2d 285 (3d Cir. 1957); Tsai v. Rosenthal,
297 F.2d 614. (8th Cir. 1961); General Motors Cor,. v.
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Perry, 303 F.2d 544 (7th Cir. 1962); cf. Grimm v.
California Spray-ChemicalCorp., 264 F.2d 145 (9th
Cir. 1959); Cooper v. Midwest Feed Products Co.,
271 F.2d 177 (8th Cir. 1959).

Rule 65. Injurctions

(a) PRELIMINARY, NOTIGE INJUNCT7ON.

(1) NOTICE. No preliminary injunction shall be
issued without notice to the adverse party.

(2) CONSOLIDATION OF HEARING WITH TRIAL ON MERITS.
Before or after the commencement of the hearing of an
application for a Preliminary injunction, the court
may order the trial of the action on the merits to be
advanced and consolidated with the hearing of the
application. Even when this consolidation is not
ordered, any evidence received upon an application
for a preliminary injunction which would be admissible
upon the trial on the merits becomes part of the
record on the trial and need not be repeated upon
the trial. This subdivision (a)(2) shall be so
construed and applied as to save to the parties any
rights they may have to trial by jury.

(b) TEMPORARY RESTRAINING ORDER; NOTICE;
HEARING; DURATION.. No A temporary restraining order
shaRE May be granted without written or oral notice
to the adverse party or his attorney unless only if
X it clearly appears from specific facts shown by
affidavit or by the verified complaint that immediate
and irreparable injury, loss or damage will result to
the applicant before netiee ear be served and a
hearing had thereensthe adverse party or his attorney
can be heard in opoosition. and (2) the applicant's
attorney certifies to the court in writing the
efforts, if any, which have been made to give the
notice and the reasons supporting his claim that
notice should not be required. Every temporary
restraining order granted without notice shall be
indorsed with the date and-hour of issuance; shall
be filed forthwith in the clerk's office and entered
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of record; shall define the injury and state why it
is irreparable and wh, ;ne order was granted without
notice; and shall expire by its terms within such
time after entry, not to exceed 10 days, as the court
fixes, unless within the time so fixed the order, for
good c3use shown, is extended for a like period or
unless the party against whom the order is directed
consents that it may be extended for a longer period.
The reasons for the extension shall be entered of
record. In case a temporary restraining order is
granted without notice, the motion for a preliminary
injunction shall be set down for hearing at the
earliest possible time and takes precedence of all
matters except older matters of the same character;
and when the motion comes on for hearing the party
who obtained the temporary restraining order shall
proceed with the application for a preliminary
injunction and, if he does not do so, the court
shall dissolve the temporary restraining order. On
2 days' notice to the party who obtained the temporary
restraining order without notice or on such shorter
notice to that party as the court may prescribe, the
adverse party may appear and move its dissolution or
modification and in that event the court shall
proceed to hear and determine such motion as
expeditiously as the ends of justice require.

(c) SECURITY. No restraining order or
preliminary injunction shall issue except upon the
giving of security by the applicant, in such sum as
the court deems proper, for the payment of such costs
and damages as may be incurred or suffered by any
party who is found to have been wrongfully enjoined
or restrained. No such security shall be required of
the United States or of an officer or agency thereof.

A surety upon a bon d or -undertakineg under this
rnle submits himself to the 4urisdietion of the eourt
and irrevoeably appoints the elerk of the eeurt as
hie agent upon whom any papers affeeting his liability
on the bond or undertaking may be served. His
liability may be enforeed on motion without the
neeessity of an independent aetion7 The motion and
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Bueh notic('e of the motion as the eolrt preseribes

may be setved an the elerk of the eourt who she1a
forthwith mat} copies to the persons giving the

Oeee-dxt7 of their Addresses are known7 The provisions
__c.~.AK' ~1apply to-a surety u d or under.

Y ~~e:: this rule.

Advl-sory Committee's Note

~.L r; 4 K~&i2¢IAŽ&iL This new subdivision pro-

vides express authority for consolidating the hearing

of an application for a preliminary injunction with

the trial on the merits. The authority can be
exercised with particular profit when it appears that

a substantial part of the evidence offered on the

application will be relevant to the merits and will

be presented in such form as to qualify for admission

on the trial proper. Repetition of evidence is

thereby avoided. The fact that the proceedings have

been consolidated should cause no delay in the dis-

position of the application for the preliminary
injunction, for the evidence will be directed in

the first instance to that relief, and the preliminary

injunction, if J.utified by the proof, may be issued

in the course of the consolidated proceedings.
Furthermore, to consolidate the proceedings will tend

to expedite the final disposition of the action. It

is believed that consolidation can be usefully
availed of in many cases.

The subdivision further provides that even when
consolidation is not ordered, evidence received in
connection with an applications for a preliminary
injunction which would be admissible on the trial on
the merits forms part of the trial record. This
evidence need not be repeated on the trial. On the
other hand, repetition is not altogether prohibited.
That would be impractical and unwise. For example, a
witnes.s testifying comprehensively on the trial who has
previously testified upon the application for a pre-
liminary injuncjvon might sometimes be hamstrung in
telling his story if he could not go over some part of his
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prior testimony to connect it with his present
testimony. So also, some repetition of testimony
may be called for where the trial is conducted by
a judge who did not hear the application for the
preliminary injunction. In general, however,
repetition can be avoided with an increase of
efficiency in the conduct of the case and without
any distortion of the presentation of evidence by
the parties.

Since an application for a preliminary
injunction may be made in an action in which, with
respect to all or part of the merits, there is a
right to trial by jury, it is appropriate to add
the caution appearing '. the last sentence of the
subdivision. In such a case the jury will have to
hear all the evidence bearing on its verdict, even
if some part of the evidence has already been heard
by the judge alone on the application for the
preliminary ir unction.

T. a subdivision is believed to reflect the
substance of the best current practice and introduces
no novel conception.

Subdivision (b). In view of the possibly
drastic consequences of a temporary restraining order,
the opposition should be-heard, if feasible, before
the order is granted. Many judges have properly
insisted that, when time does not permit of formal
notice of the applicatLc\i to the adverse party, some
expedient, such as telephonic notice to the attorney.
for the adverse party, be resorted to if this can
reasonably be done. On occasion, however, temporary
restraining orders have been issued without any
notice when it was feasible for some fair, although
informal, notice to be given. See the emphatic
criticisms in Pennsylvania Rd. Co. v. Transport
Workers Union, 278 F.2d 693, 694 (3d Cir. 1960);
Arvida CorR. v. Sugarman, 259 F.2d 428, 429 (2d Cir.
1958); Lummus Co. v. Commonwealth Oil Ref. Co., Inc.,
297 F.2d 80, 83 (2d ou. 1961), cert. denied, 368
U.S. 986 (1962).
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Heretofore the first sentence of subdivision
(b), in referring to a notice "served" on the "adverse
party" on which a "hearing" could be held, perhaps
invited the interpretation that the order might be
granted without notice if the circumstances did not
permit of a formal hearing on the basis of a formal
notice. The subdivision is amended to make it plain
that informal notice, which may be communicated to
the attorney rather than the adverse party, is to be
preferred to no notice at all.

Before notice can be dispensed with, the
applicant's counsel must give his certiciate as to
any efforts made to give notice and the reasons why
notice should not be required. This certificate is
in addition to the requirement of an affidavit or
verified complaint setting forth the facts as to the
irreparable injury which would result before the
opposition could be heard.

The amended subdivision continues to recognize
that a temporary restraining order may be issued
without any notice when the circumstances warrant.

Subdivision (c). Rules 65 and 73 contain sub-
stantially identical provisio-nsfor summary proceedings
against sureties on bonds required or permitted by
the rules. There is fragmentary coverage of the same
subject in the Admiralty Rules. Clearly, a single
comprehensive rule is required, and is proposed as
Rule 65.1.

Rule 65.1. [New] Security; Proceedings
-g-aInst sureties

Whenever these rules, including the Supplemental
Rules for Certain Admiralty and Maritime Claims,.
require or permit the giving of security by a party._
and security is given in the form of a bond or
stipulation or other undertaking with one or more
sureties, each surety subts himself to the
jurisdiction of the court and irrevocably appoints
the clerk of the court as his an pon whom any
p~apers affecting his liability on the bond or
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undertaking may be served. His liability may be

enforced on motion without the necessity of an
independent action. The motion and such notice of
the motion as the court prescribes may be served on

the clerk of the court, who-shall forthwith mail
copies to the sureties if their addresses are known.

Advisory Committee's Note

See Note to Rule 65(c).

Rule 68. offer of Judgment

At any time more than 10 days before the trial
begins, a party defending against a claim may serve
upon the adverse party an offer to allow judgment to

be taken against him foi the money or property or to

the effect specified in his offer, with costs then
accrued. If within 10 days after the service of the
offer the adverse party serves written notice that the

offer is accepted, either party may then file the
offer and notice of acceptance together with proof of
service thereof and thereupon the clerk shall enter
judgment. An offer not accepted shall be deemed

withdrawn and evidence thereof is not admissible
except in a proceeding to determine costs. If the

judgment finally obtained by the of feree is not
more favorable then the offer, the offeree must pay

the costs incurred after the making of the offer.
The fact that an offer is made but not accepted does
not preclude a subsequent offer. When the liability
of one party to another has been determined by
verdict or order or judgment, but the amount or
extent of the liability remains to be determined by
further proceedings, the party adjudged liable mayL

-make an offer of judgment, which shall have the
same effect as an offer made before trial if it is
served within a reasonable time not less than 10 days
prior to the commencement Rf hearings to determine
the amount or extent of liability.

*t-S
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Advisory Committee's Note

This logical extension of the concept of offer
of judgment is suggested by the common admiralty
practice of determining liability before the amount
of liability is determined.

Rule 73. Appeal to a Court of Appeals.

(a) WHEN AND HOW AND WHEN TAKEN. When aAn
appeal is permitted by law from a district court to
a court of appeals the time within whieh an appeal
may be taken shall be taken by filing a notice of
appeal with the district court within 30 days from
the entry of the judgment appealed from unless a
shorter time is previded by law, except that: ().
in any action in which the United States or an
officer or agency thereof is a party, the time as to
all parties shall be notice of appeal may be filed
by any 2arty within 60 days from such entry;l (2)
and exeept that upon a showing of excusable neglect
based on a failure of a party to learn of the entry
of the Judgment the district court in any action may
extend the time for filing the notice of appeal not
exceeding 30 days from the expiration of the original
time herein prescribed,. (3) if a timely notice of
appeal is filed by a party, any other party may file
a notice of appeal within 14 days of the date on
which the first notice of appeal was filed, or within
the time otherwise herein prescribed, whichever
period last expires; (4) an appeal by permission of
a court of appeals obtained under 28 U.S.C. § 1292(b)
shall be taken in accordance with the rules of the
court o- avveals. The running of t14 time for
appeal is terminated as to all parties by a timely
motion made by any party pursuant to any of the rules
hereinafter enumerated, and the full time for appeal
fixed in this subdivision commences to run and is to
be computed from the entry of any of the following
orders made upon a timely motion under such rules:
granting or denying a motion for judgment under
Rule 50(b); or granting or denying a motion under
Rule 52(b) to amend or make additional findings of
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fact, whether or not an alteration of the judgment
would be required if the motion is granted; or
granting or denying a motion under Rule 59 to alter
or ascend the judgment; or denying a motion for a new
trial under Rule 59.

A party may appeal from a judgment by fiElng with
ehe distriet eourt a eetiee of appeal. Failure of the
an appellant to take any of the further steps to
secure the review of the judgment appealed from other
than the timely filing of a notice of appeal does not
affect the validity of the appeal, but is ground only
for such remedies as are specified in this rule or,
when no remedy is specified; for sueh action as the
ap."14&se court of appeals deems appropriate, which
may include dismissal of the appeal. If an appeal has
not been docketed, the parties, with the approval of
the district court, may dismiss the appeal by stipula-
tion, filed in that court, or that court may dismiss
the appeal upon motion and notice by the appellant.

(b) NOTICE OF APPEAL. The notice of appeal
shall specify the parties taking the appeal; shall
designate the judgment or part thereof appealed
from; and shall name the court to which the appeal
is taken. Notifieation of The clerk shall serve
notice of the filing of the notice of appeal shall
be given by the clerk by mailing copies thereof to
all the parties to the judgment other than the
party or parties taking the appeal; but hes failure
so to do does not affect the validity of the appeal.
The notification to a party shall be given by mailing
a copy of the netiee of appeal thereof to his the
attorney of record of each party other than the
appellant, or, if the a party is not represented
by an attorney, then to the party at his last known
address, but his failure to do so does not affect
the validity of the appeal, and such notification
is sufficient notwithstanding the death of the party
or of his attorney prior tQ the giving of the notifi-
cation. The clerk shall note on each copy thus
served the date on which the notice of appeal was
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filed, and shall note in the civil docket the names
of the parties to whom he mails the copies, with
date of mailing.

(c) BOND ON APPEAL. Unless an party appellant
is exempted by law, or has filed a supersedeas bond
or other undertaking which includes security for the
payment of costs on appeal, he shall file a bond for
such costs en appeal shail be 14zed or deposit
equivalent security therefor with the notice of
appeals, but security shall not be required of an
appellant who is not subject to costs. The bond or
equivalent security shall be in the sum of two
hundred and fifty dollars, unless the court fixes a
different amount. eo wn4ese a supereedeas bend -E
-4edT 4iR whItek eavent oe sepai*lae bead ee appea4 4s
vequivedv The bond on appeal shall have sufficient
surety and shall be conditioned to secure the payment
of costs if the appeal is dismissed or the judgment
affirmed, or of such costs as the appe44ate court of
appeals may award if the judgment is modified. If
a bond on appeal or equivalent security in the sum
of two hundred and fifty dollars is given, no approval
thereof is necessary. After a bond on appeal is
filed an appellee may raise objections ti the form
of the bond or to the sufficiency of the surety for
determination by the clerk.

(d) SUPERSEDEAS BOND. Whenever an appellant
entitled thereto desi es a stay on appeal, he may
present to the court for its approval a super-
sedeas bond which shall have such surety or
sureties as the court require. The bond shall
be conditioned for the satisfaction of the judgment
in full together with costs, interest, and damages
for delay, if for any reason the appeal is dismissed
or if the judgment is affirmed, and to satisfy in
full such modification of the judgment and such
costs, interest, and damages as the appellate
court may adjudge and award. When the judgment
is for the, recovery of money not otherwise secured,
the amount of the bond shall be fixed at such sum
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as will cover the whole amount of the judgment

remaining unsatisfied, costs on the appeal, interest,

and damages for delay, unless the court after notice

and hearing and for good cause shown fixes a different

amount or orders security other than the bond. When

the judgment determines the disposition of the property

in controversy as in real actions, replevin, and

actions to foreclose mortgages or when such property

is in the custody of the marshal or when the proceeds

of such property or a bond for its value is in the

custody or control of the court, the amount of the

supersedeas bond shall be fixed at such sum only as

will secure the amount recovered for the use and

detention of the property, the costs of the action,
costs on appeal, interest, and damages for delay.
A separate supersedeas bond need not be given, unless
otherwise ordered, when the appellant had already
filed in the district court security including the

event of appeal, except for the difference in amount,
if any.

(f) JUDGMENTS AGAINST SURETY. By entering into

RH appeal ev supepsedeas bend given pkivalaant te

sibe~v*isens 4e4 and 4d4 eO this FIBeT the su-ety

Bubm-I4t hzises toe the 4urisdtetlen ef the eeret and
seveeahy appeints the ele.k e tihe eesat as h4s

agent kpen whei any papers atfeet4Rg his l4abi44ty en

the bend may be seevedv H4is *ab4ilty may be enfeiFeed
en met$en w4theut the eeeessity e" an independent
aet4enT The meiten and skieh netiee ef the met4en as
the eeolt pfeserbes may be seewed en the elemk ef the
eerpt whe eha44 4e6thwlth Mail eeples te the s81ety An

his address 4s knewa7 The provisions of Rule 65.1 apply

to a surety upon an appeal or supersedeas bond given
pursuant to subdivisions (c) and (d) of this rule.

(g) DOCKETING AND THE APPEAL; FILING OF THE RECORD

ON APPEAL. The appellant shall cause Tthe record on

appeal as provided for in Rules 75 and 76 shall to be

filed with the apellate court of appeals and the

appeal thew; to be docketed there within 40 days from

the date of filing the notice of appealsi The
record will be filed and the appeal dockeTed upor-

receipt bythe cle th e c the ccurt of appeals, within
the 40 days herein nrovidpd or within such shorter or

longer period as the court may prescribe, of the record

on appeal and, unless the appellant is authorized to

proceed without prepayment of fees, of the docket fee

fixed by the Judicial Conference of the United States0
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exeept that wWhen more than one appeal is taken from
the same judgment to the same appetate court of
appeals, the district court may prescribe the tine
for filing and docketing, which in no event shall be
less than 40 days from the date of filing the first
notice of appeal. In all cases the district court in
its diseretion and with or without motion or nottee
may extend the time for filing the record on appear'
and docketing the appeal if it& order for extension
is made before the expiration of the upon motion of
an appellant made within the period for filing and
docketing as originally prescribed or as extended
by a previous ordere. or upon its own motion by order
entered within such period; but the district court
shall not extend the time to a day more than 90
days from the date of filing the first notice of
appeal. The motion of an appellant for an extension
shall show that his inability to effect timely
filigL and docketingis due to causes beyond his
control or to circumstances which may be deemed
excusable neglect. The district court or the court
of appeals may require the record to be filed and
the appeal to be docketed at any time within the
time otherwise provided or fixed.

(h) INTERLOCUTORY APPEALS IN ADMIRALTY AND
MARITIME CASES. These rules do not affect the
appealability of interlocutory iudgmernts in admiralty
cases pursuant to Title 28, U.S.C., § 1292(a)(3).
The reference in that statute to admiralty cases
shall be construed to mean admiralty and maritime
claims within the meaning of Rule 2{hL

Advisory Committee's Note

Subdivision (a). The exceptions numbered (2)
and (3) in the first sentence effect significant
changes in the present rule on the time for appeal.

The rule presently authorizes the district
court to extend the time f9r appeal for a period
not to exceed 30 days from the expiration of the time
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otherwise prescribed "upon a showing of excusable
neglect based upon a failure of a party to learn of

the entry of the judgment. . . . The exception
numbered (2) eliminates the phrase "based upon a
failure of a party to learn of the entry of the
judgment" and thus empowers the district court to
extend the time upon a showing of excusable neglect
of any kind. In view of the ease with which an
appeal may be perfected, no reason other than failure
to learn of the entry of judgment should ordinarily
excuse a party from the requirement that the notice
be timely filed. But the district court should have

authority to permit the notice to be filed out of
time in extraordinary cases where injustice would
otherwise result.

The exception numbered (3) in the first sentence
affords additional time for appeal to all parties other
than an initial appellant whenever the first appeal
taken from a judgment is taken within the 14 days
preceding expiration of the time for appeal. Additional
time for appeals by other parties following an initial
appeal taken shortly before expiration of the time
for appeal is common in state practice. Rules of Civil
Procedure for the Superior Courts of Arizona, Rule
73(b); Illinois Supreme Court Rule 35 (S.H.A. Chapter
110, § 101.35); New Jersey Revised Rules 1:3--2; New York
Civil Practice Law and Rules, Sec. 5513(b). The added
time which may be made available by the operation of
the provision is not restricted to cross appeals in the
technical senS'e, i.e., to appeals by parties made
appellees by the nature of the initial appeal. The
exception permits any party to the action who is en-
titled to appeal within the time ordinarily prescribed
to appeal within such added time as the sentence affords.
Bertman v. J. A. Kirch Co., 377 U.S. 995 (1964),
Schildhaus v. Moe, 335 F_.2d 529 (2d Cir. 1964) and
Whitehead v., American Security and Trust Co., 285 F.2d
282 (D.C.Cir., 1960) are illustrative of the desirability
of a change in the present rule.

The exception numbered (4) in the first sentence
results from the Interlocutory Appeals Act of 1958,
28 U.S.,C. § 1292(b). An appeal under the Act is "(a)n
appeal permitted by law", although it may be taken
only by permission of the eourt of appeals. The Act
requires that an application for Permission to appeal
must be made to the court of appeals within 10 days
after entry of the order in the district court.
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Exception (4) in no way affects that requirement. It
provides only that, following the grant of permission
by the court of appeals, subsequent procedure, including
the time for filing the notice of appeal, if a notice
of appeal is required, is governed by the rules of
the court of appeals to which the appeal is to be taken.

The clause "unless a shorter time is provided by
law" is deleted from the first sentence for the reasons
assigned in the Note accompanying the proposed amend-
ment to Rule 81(a)(3).

The addition of the phrases "as to all parties" and
"by any part" to the second sentence of the first
paragraph incorporates the result reached in Polara v.
Trans World Airlines, Inc., 284 F.2d 34 (2d C1r -I7TD7,
T1iTnney v. houston Oil Field Material Company, Inc.,
252 F. 2d 360 (5th Cir. 1958,iand Atlantic Coast Line RR
Co. v. Shields, 220 F, 2d 242 (5th Cir. 1955) '^t. Con-
tinental Casualty Company v. United States for useofoT-
Schaefer, 167 F. 2d 107 (9th Cir. 1948).

Other changes made in subdivision (a) are in the
interest of added directness and clarity.

Subdivision (b). The requirement that the clerk
note the date of filing on copies of the notice of appeal
to be served on the parties is for the convenience of
counsel. Other changes are merely clarifying.

Subdivision (c), The additions to the first
sentence permit the deposit of security other tnan a
bond and eliminate the requirement of security in
cases in which the appellant has already given security
covering the total cost of litigation at an earlier stage
in the proceeding (a common occurrence in admiralty
cases) and in cases in which an appellant, though not
exempted by law, is nevertheless not subject to costs
under the rules of the courts of appeals.

Subdivision (d). The added sentence reflects a
practice common in distinctively maritime proceedings,

Subdivision (f). See Note to Rule 65, supra,
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Subdivision (g). The amendments clarify the
appellant's duties in connection with filing the
record and docketing the appeal: he must insure that
the record is transmitted within whatever time is
allowed for its filing, and he must pay the docket
fee, unless he is exempt from its payment. The
change in the present final sentence and the addi-
tion of a new sentence oblige the appellant to show
cause for the grant of an extension of the time for
filing and docketing, permit the district court to
grant such an extension as long as the application
therefor is made before the expiration of the time
originally prescribed or an extension thereof, and
authorize both the district court and the court of
appeals to shorten the time otherwise allowed or
fixed for filing and docketing0

Subdivision (h). See Note to Rule 9(h), supra.

Rule 74. Joint eO Seveial Appeals to the Supreme
Court or to a Court of Appealst Susmeefs Red

Severanee Abellshed

Parties interested j8intlYT eve"aflyT eo ether-
wise in a Ptdgiest may jeoi in an appeal therPefom,
ePT witheot summeas aid sevepaneeT anyHeH eO Mere es
them may appeal separately eP any twe er- more eo khen
may de&n In an appealr If two or more persons are
entitled to appeal from a judgment or order and their
irterests are such as to make joinder practicable,
they may file a joint notice of appeal, or may join
in appeal after filing separate notices of appeal
and they may thereafter proceed on appeal as a §]±gle
appellant.

Advisory Committee's Note

The changes are clarifying. The former practice
of summons and severance is now sufficiently obsolete
as not to require pointed abolition.
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Rule 75. Record on Appeal to a Court of Appeals*

(a) COMPOSITION OF THE RECORD ON APPEAL. The
original papers and exhibits filed in the district
court, the transcript of proceedins, if anyand a
certified copy of the docket entries prepared by
the clerk of the district court shall constitute the
record on appeal in all cases0 T he parties may agree
by written stipulation filed in the district court
that designated parts of the record need not be
transmitted to the court of appeals, in which event
the parts shall be retained in the district court
unless thereafter the court of appeals shall order
or any party shall request- heir transmission,"butu
the parts thus designated shall nevertheless be a
part of the record on appeal for all purposes.

(b) THE TRANSCRIPT OF PROCEEDINGS; DUTY OF
APPELLANT TO ORDER; NOTICE TO APPELLEE IF PARTIAL
TRANSCRIPT IS ORDE0 D. Within 10 days after filin
the notice of appeal the appellant shall order from
the reporter a transcript of such parts of the pro-
ceedings not already on file as he deems necessary
for inclusion in the record. Unless the entire
transcript is to be included, the appellant shall,
within the time above provided, file and serve on the
appellee a description of the parts of the transcript
which he intends to include in the record and a
statement of the issues he intends to present on the
appeal; If an a'pellant intends to urge on appeal
that a finding or conclusion is unsupported by the
evidence or contrary to the evidence, he shall include
in the record a transcript of all evidence relevant
to such finding or conclusion. If the appellee
deems a transcript of other parts of the proceedings
to be necessary he shall, within 10 days after the
service of the statement of the issues by the
appellant, order such parts from the reporter or
procure an order from the district court requiring
the appellant to do so. At the time of ordering a
party must make satisfactory arrangements with tie
reporter for payment of the cost of the transcript.

* The text which follows completely supersedes the
present Rule 750
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(c) STATEMENT OF THE EVIDENCE OR PROCEEDINGS
WHEN NO REPORT WAS MADE OR WHEN THE TRANSCRIPT IS
UNAVAILABLE. If no report of the evidence or pro-
ceedings at a hearing or trial was made, or if a
transcript is unavailable t h e appellant may prepare
a statement of the evidence or proceedings from the
best available means. i n c l u d i n g his recollection,
The statement shall be served on the appellee, who
may serve objections or propose amendments thereto
within 10 days after service. T h e r e u p o n the state-
ment and any objections or proposed amendments shall
be submitted to the district court for settlement
and approval and as settled and aparoved shall be
included by the clerk of the district court in the
record on appeal,

(d) CORRECTION OR MODIFICATION OF THE RECORD,
If any difference arises as to whether' the record
truly discloses what occurred in the district court.
the difference shall be submitted to and settled by
that court and the record made to conform to the
truth. I f anything material to either party is
omitted from the record by error or accident or is
misstated therein, the parties by stipulation, o r

t h e district court, either before or after the
record is transmitted to the court of appeals, or
the court of appeals, on proper suggestion or of its
own initiative, may direct that the omission or
misstatement be corrected, and if necessary that a
supplemental record be certified and transmitted,
All other questions as to the form and content of
the record shall be presented to the court of
appeals ,

(e) TRANSMISSION OF THE RECORDo Within the
time provided or fixed under the provisions of
Rule 73(g) for filing the record and docketing the
appeal, the clerk of the district court shall
transmit the record to the clerk of the court of
appeals. T h e appellant shall comply with the
provisions of subdivision (b) of this rule and
shall take any other action necessary to enable the
clerk to assemble and transmit the record0 If
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more than one appeal is taken, each appellant shall
comply with the provisions of s
this subdivision, and a single record shall be trans-
mitted. Documents of unusual bulk or weight and
physical exhibits other than documents shall not be
transmitted by the clerk unless he is directed to do
so by a party or by the clerk of the court of appeals.
A party must make advance arrangements with the
clerks of each court for the transportation and
receipt of bulky or weighty exhibits.

Upon stipulation of the parties, or by order of
the district court at the request of any party, the_
clerk shall retain the record for use by the parties
in preparing appellate papers. In that event, the
appellant shall cause the record to be filed and the
appeal to be docketed in the court of appeals within
the time prc'ided or fixed under the provisions of
Rule 73Lg) ty r t to the clerk of the court of
apngels a partial record in the form of a copy of the
do:ketentries. accompanied by a certificate of counsel
for the anpellant, or of the appellant if he is without
counsel, reciting that the record, including the
transcript or Parts thereof designated for inclusion
and all necessary exhibits, is complete for purposes
of the appeal. Upon receipt of the brief of the
appellee, or at such earlier time as the parties may
Mglpp, or- as the court may order, the appellant shall
reo-test the clerk of the district: court to transmit
the record.

(f) RETENTION OF THE RECORD IN THE DISTRICT
COUJT BY ORDER OF COURT. The court of appeals may

rovide by rule or order that a certified copy of
the docket entries shall be transmitted in lieu of
the revcord, subject to the right of any party to
reqUCeL at any time during-the pendency of the appeal
hat 'designated parts of the record be transmitted.

If the record is required in the district court for
use there pending theappeal, the district court maE
make an order to that effect, and the clerk shall
retain the record and shall transmitha copy of the
order and of the docket entries together with such
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parts of the record as the district court shall
allow and copies of such parts as the parties may
designate. _ f the record is retained in the
district court by order of either court, the clerk
shall retain it subject to the order of the court
of app2eals,--and transmission of the copy of the
docket entries shall constitute transmission of the
record.

(g) RECORD FOR PRELIMINARY HEARING IN THE
COURT OF APPEALS. If prior to the time the record
is transmitted a party desires to make in the court
of appeals a motion for dismissal, for admission to
bail, for a stay pendingz appeal, for additional
security on the bond on appeal or on a supersedeas
bond, or for any intermediate order, the clerk at
the request of any party shall transmit to the court
of appeals such parts of the original record as the
parties shall designate.

(h) RETURN OF THE RECORD TO THE DISTRICT
COURT. Atter anapal has beendisposed of, the
original papers cogmprising the record on appeal shall
be returned to the custody of the district court.

Advisory Committee's Note

General Note. Since 1962 all courts of appeals
have provided for the use of the original trial court
record as the official record on appeal in the place
of a certified record consisting of copies of the
parts of the original record designated by the parties.
The provisions of present rules 75(a)-(g), (i), (k)
and (in), which regulate the former designation-copy
method of preparing the record on appeal, are now
obsolete. Rule 75(l) no longer describes the practice
in a majority of the courts of appeals. These sub-
divisions have been eliminated. The new rule builds
upon the provisions of Rule 75(o), which regulates
the procedure in those coi4rts of appeals--now all
eleven--which provide for the use of the original
trial record as the record on appeal.

A
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Subdivision (b). The appellant is required to
serve a statement of the issues which he intends to
present on appeal if only a part of the proceedings
is transcribed solely to allow the appellee to
determine whether the partial transcript will be
adequate for the determination of those issues.
Such a statement is not the equivalent of an assign-
ment of errors, which was specifically declared to
be unnecessary by the terms of former rule 75(d)
(the former provision dispensing with the assignment
of errors is omitted from the proposed rule only
because the requirement of an assignment is deemed
sufficiently obsolete as not to require pointed
abolition), and the statement should not result in
limiting the issues on appeal. The precise statement
of the issues presented by the appeal is to be made
in the brief. An appellee who can show that he was
misled by the statement required by this subdivision
and in consequence failed to designated for trans-
cription material parts of the reported proceedings
may seek relief under subdivision (d) of this rule.
Similar relief should be available to an appellant
with respect to parts of the transcript made material
by matter presented in the appellee's brief.

Subdivision (c). This is present rule 75(n),
with the addition of "or if a transcript is
unavailable" to permit use of a court approved
statement in cases where a report was made but
cannot be transcribed.

Subdivision (d). This is present rule 75(h) with
minor changes. The practice of having the district
court approve the record is now sufficiently obsolete
as not to require pointed abolition.

SubdivisionCe). The second paragraph permits
retention of the record in the district court for the
convenience of counsel in preparation of appellate
papers. While the record itself is not ordinarily
needed in the court of appeals in advance of the
hearing of the case, it is nonetheless necessary that
the record be completed within 40 days of the filing
of the notice of appeal or within such extension of
that period as the appellant may for cause shown
secure, in order to avoid delay in the preparation
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of the briefs. It is for that reason that the rule
requires that the record, in the form of a copy of
the docket entries and of a certificate of complete-
ness, be filed and the appeal be docketed notwith-
standing retention of the record in the district court0

Rule 81. Applicability in General

(a) TO WHAT PROCEEDINGS APPLICABLE0

(1) These rules do not apply to e proceedings
in admiralty governed by Title 10, U.S C..3 7651-81.
They do not apply to proceedings in bankruptcy or pro-
ceedings in copyright under Title 17, U.S.C., except
in so far as they may be made applicable thereto by
rules promulgated by the Supreme Court of the United
States. They do not apply to probate, adopetonT or
linaey mental health proceedings in the United States
District Court for the District of Columbia except to
appeals therein.

(2) In the following proceedings appeals are
governed by these rules, but they are not applicable
otherwise than on appeal except to the extent that
the practice in such proceedings is not set forth in
statutes of the United States and has heretofore
conformed to the practice in actions at law or suits
in equity: admission to citizenship, habeas corpus,
and quo warrantor and forfetrtre of property for
vioation of a statute of the United Statee. The
requirements of Title 28, U.S.C., § 2253, relating to
certification of probable cause in certain appeals
in habeas corpus cases remain in force,

(3) In proceedings under Title 9, U.S.C.
relating to arbitration, or under the Act of May 20,
1926, ch. 347, § 9 (44 Stat. 585), U.S.C., Title 45,
§ 159, relating to boards of arbitration of railway
labor disputes, these rules apply te appea0s but
etherwise only to the extent that matters of procedure
are not provided for in thqse statutes. These rules
apply (1) to proceedings to compel the giving of
testimony or production of documents in accordance with
a subpoena issued by an officer or agency of the United
States under any statute of the United States except
as otherwise provided by statute or by rules of the
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district court or by order of the court in the proceedings,
and (2) to appeals in such proceedings.

Advisory Committee's Note

See Note to Rule 1, supra.

Statutory proceedings to forfeit property for

violation of the laws of the United States, now

governed by the admiralty rules, should be governed
by the unified and supplemental rules. See
Supplemental Rule A.

Upon the recommendation of the judges of the

United States District Court for the District of

Columbia, it is proposed that the Federal Rules of
Civil Procedure be made applicable to probate pro-
ceedings in that court. The exception with regard
to adoption proceedings is removed because the court
no longer has jurisdiction of those matters; and the

words "mental health" are substituted for "lunacy" to
conform to the current characterization in the
District.

The purpose of the amendment to paragraph (3)
is to permit the deletion from Rule 73(a) of the
clause "unless a shorter time is provided by law.'
The 10 day period fixed for an appeal under 45
U.S.C. § 159 is the only instance of a shorter time
provided for appeals in civil cases. Apart from the
unsettling effect of the clause, it ought to be
eliminated in unified civil-admiralty rules because
its retention would preserve the 15 day period now
allowed by 28 U.S.C. § 2107 for appeals from
interl cutory decrees in admiralty, which is contrary

to the recommendation of the Advisory Committee on
Admiralty Rules that the time for appeals in civil
and admiralty cases be made uniform under unified
rules.

The amendment makes no change in present law.
The unique statutory provisions respecting appeals
in 45 U.S.C. §159 cases (an appeal is to be taken
within 10 days after the decision and before the
entry of judgment) are now in effect by virtue of

the aforementioned unless clause of Rule 73(a),
unless the time for appeal fixed by 45 U.S.C. §159
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was repealed by the enactment of 28 U.S.C. §2107 in
1948. See 7 Moore's Federal Practice, para, 73.09[2]
(2d ed. F), 1955 Neither present Rule-77(a) nor this
amendment takes a side in that argument, The amend-
ment has no effect on proceedings under Title 9, US.C.,
because the provisions of that title do not regulate
matters of appellate procedure.

Rule 82. Jurisdiction and Venue Unaffected

These rules shall not be construed to extend
or limit the jurisdiction of the United States
district courts or the venue of actions therein.
An admiralty or maritime claim within themeaning
of Rule 9(h) shall not be treated as a civil action
for the purposes of Title 28, U.S.C., §§ 1391-93.

Advisory Committee's Note

Title 28, U.S.C., § 1391(b) provides: "A civil
action wherein jurisdiction is not founded solely
on diversity of citizenship may be brought only in
the judicial district where all defendants reside,
except as otherwise provided by law." This provision
cannot appropriately be applied to what are now
suits in admiralty. The rationale of decisions
holding it inapplicable rests largely on the use of
the term "civil action": i.e., a suit in admiralty
is not a "civil action" within the statute. It is
proposed, however, that Rule 2 will convert suits in
admiralty into civil actions. The added sentence
is necessary to avoid an undesirable change in
existing law.

Form 2. Allegation of Jurisdiction

(a) Jurisdiction founded on diversity of
citizenship and amount.

Plaintiff is a [citizen of the State of
Connecticut] 1 [corporation incorporated under the
laws of the State of Connecticut having its
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principal place of business in the State of Connecticut]
and defendant is a corporation incorporated under the
laws of the State of New York having its principal
place of business in a State other than the State of
Connecticut. The matter in controversy exceeds,
exclusive of interest and costs, the sum of ten
thousand dollars.

(b) Jurisdiction founded on the existence of a
Federal question and amount in controversy.

The action arises under [the Constitution of the
United States, Article __, Section J ; [the
Amendment to the Constitution of the United States,
Section _ ]; [the Act of _ - Stat. __; U.S.C.,
Title _s § _ ]; [the Treaqy of the United States
(here describe the treaty)], as hereinafter more
fully appears. The matter in controversy exceeds,
exclusive of interest and costs,the sum of ten
thousand dollars.

(c) Jurisdiction founded on the existence of a
question arising under particular statutes.

The action arises under the Act of -, -

Stat. ; U.S.C., Title -, § , as hereinafter
more fully appears.

'(d) Jurisdiction founded on the admiralty or
maritime character of the claim.

This is a case of admiralty and maritime juris-
diction, as hereinafter more fully appears. If the
pleader wishes to invoke the distinctively maritime
procedures referred to in Rule 9(h), add the following
or its substantial equivalent: This is an admiralty
or maritime claim within the meaning of Rule 9(h).1

1 Form for natural person.
2. Use the appropriate phrase or phrases. The general
allegation of the existence of a Federal question is
ineffective unless the matters constituting the claim
for relief as set forth in the complaint raise a
Federal question.
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Advisory CommitteEls Note

Since the Civil Rules have not heretofore been
applicable to proceedings in Admiralty (Rule 81(a)(l)),
Form 2 naturally has not contained a provision for
invoking the admiraltv jurisdiction. The form has
never purported to be comprehensive, as making pro-
vision for all possible grounds of jurisdiction; but
a provision for invoking the admiralty jurisdiction
is particularly appropriate as an incident of unifica-
tion,

Certain distinctive features of the admiralty
practice must be preserved in unification, just as
certain distinctive characteristics of equity were
preserved in the merger of law and equity in 1938.
Rule 9(h) provides the device whereby, after unifica-
t-Lon, with its abolition of the distinction between
civil actions and suits in admiralty, the pleader
may indicate his choice of the distinctively maritime
procedures, and designates those features that are
preserved., This form illustrates an appropriate way
in which the pleader may invoke those procedures.
Use of this device is not necessary if the claim is
cognizable only by virtue of the admiralty and
maritime jurisdiction, nor if the claim is within
the exclusive admiralty jurisdiction of the district
court.

Omission of a statement such as this from the
pleading indicates the pleader's choice that the
action proceed as a conventional civil action, if
that is jurisdictionally possible, without the
distinctive maritime remedies and orocedu es. It
should be remembered, however, that Rule 9(h)
?roviC-s that a pleading may be amended to add or
withdraw such an identifying statement subject to
the principles stated in Rule 15.

Form 15. ComDlaint for Dcrmaaes Under Merchant
Marine Act

1. Allegation of jurisdiction. [If the pleader
wishes to invoke the distinctively maritime procedures
referred to in Rule 9h) add the following-or it
substantial equivalent: This is an admiralty or
maritime claim within the meaning of Rule 9(h).-]



-100-

2. During all the times herein mentioned
defendant was the owner of the steamship
and used it in the transportation of freight for
hire by water in interstate and foreign commerce.

3. During the first part of nth and year)
at plaintiff entered the employ of
defendant as an able seaman on said steamship under
seamen's articles of customary form for a voyage
fromn ports to the Orient and return at
a wage of dollars per month and found, which
is equal to a wage of dollars per month as a shoreworker.

4. On June 1, 1936, said steamship was about _
days out of the port of _ and was being
navigated by the master and crew on the return voyage
to ports. (Here describe weather con-
ditions and the condition of the ship and state as in
an ordinary complaint for personal injuries the
negligent conduct of defendant.)

5. By reason of defendant's negligence in thus
(brief statement of defendant's negligent conduct)
and the unseaworthiness of said steamship, plaintiff
was (here describe plaintiff's injuries).

6. Prior to these injuries, plaintiff was a
strong, able-bodied man, capable of earning and
actually earning _ dollars per day. By these
injuries he has been made incapable of any gainful
activity; has suffered great physical and mental pain,
and has incurred expense in the amount of dollars
for medicine, medical attendarce, and hospitalization.

i. Plaintiff eleeet to Maintain this aetten
under t'he provisions of seetien .33 of the aet eo
June 5, 1920; eh7 259; 41 StatT i9977

Wherefore plaintiff demands judgment againsL
defendant in the sun of dollars and costs.

Advisory Committee's Note.

See Advisory Committee's Note to Form 2.
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PROPOSED SUPPLEMENTAL RULES FOR CERTAIN ADMIRALTY
AND MARITIME CLAIMS

Rule A.fScope of Rules

Teerhese Supplemental Rules apply totthe procedure
in admiralty and maritime claims within the meaninn
of Rule 9(h) with respect to the following remedies:

(1) Maritime attachment and garnishment:
(2) Actions in rem;
(3) Possessory. petitory. and partition actions;l
(4) Actions for exoneration from or limitation

of liability._

These rules also applY to the procedure in
statutory condemnation proceedings analogous to
maritime actions in rem, whether within the admiralty
and maritime jurisdiction or not. Except as otherwise
provided, references in these Supplemental Rules to
actions in rem include such analogous statutory
condemnation proceedings.

The general Rules of Civil Procedure for the
United States District Courts are also applicable to
the foregig poeedings except to the extent that
they are inconsistent with these Supplemental Rules.

Advisory Committee's Note

Certain distinctively maritime remedies must be
preserved in unified rules. The commencement of an
action by attachment or garnishment has heretofore
been practically unknown in federal jurisprudence
except in admiralty, although the amendment of Rule
4(e) effective July 1, 1963, makes available that
procedure in accordaasce with state law. The maritime
proceeding in rem is unique, except as it has been
emulated by statute, and is closely related to the
substantive maritime law relating to liens. Arrest
of the vessel or other marl~time property is an
historic remedy in controvqrsies over title or right
to possession, and in dispiqtes among co-owners over
the vessel's employment. The statutory :.ight to
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limit liability is limited to owners of vessels, and
has its own complexitied. While the unified federal
rules are generally applicable to these distinctive
proceedings, certain special rules dealing with them
are needed.

Arrest of the person and imprisonment for debt
are noc included because these remedies are not
peculiarly maritime, The practice is not uniform
but conforms to state law. See 2 Benedict § 286; 28
US.C., § 2007; FRCP 64, 69. The relevant provisions
of Admiralty Rules 2, 3 and 4 are unnecessary or
ou8solete.

No attempt is here made to compile a complete
and self-contained code governing these distinctively
maritime remedies. The more limited objective is to
carry forward the relevant provisions of the Rules of
Practice for Admiralty and Maritime Cases, modernized
and revised to some extent but still in the context
of history and precedent. Accordingly, these Rules
are not to be construed as limiting or impairing the
traditional power of a district court, exercising
the admiralty and maritime jurisdiction,to adapt its
procedures and its remedies in the individual case,
consistently with these rules, to secure the just,
speedy, and inexpensive determination of every
action. (See Swift & Co. Packers v. Compania
Columbiana Del Caribe. SZA, 339 U.S. 684 (1950);
Rule 1). In addition, of course, the district courts
retain the power to make local rules not inconsistent
with these rules. See Rule 83; cf. Admiralty Rule 44.

Rule B. Attachment and Garnishment:
Special Provisions

(1) MHN AVAILABLE; COMPLAIN!T. AFFIDAVIT,. AMD PROCESS,
With respect to any admiralty or maritime claim in
personam a verified complaint may contain a p rayer for
Process to attach the defendant's goods and chattels_,,
or credits and effects in the hands of garnishees
named in the-comp~laint to the a.mount sued for, if the
defendant shall not be foutid wi.Lthin the ditit
Such a complaint shall be accompanied by an affidavit



103 -

signed by the plaintiff or his attorney that. to-the
affiant's knowledge, or to the best of his information
and belief, the defendant cannot be found within the
district, When a verified coMplaint is supported by
such an affidavit the clerk shall forthwith issue a
summons and process of attachment and garnishment.
In addition, or in the alternative, the plaintiff
may. pursuant to Rule 4(e). invoke the remedies pro-
vided by state law for attachment and garnishment or
similar seizure of the defendant's property. Except
for Rule E(8 these Supplemental Rules do not apply
to state remedies so invoked.

Advisory Committee 's Note

This preserves the traditional maritime remedy
of attachment and garnishment, and carries forward
the relevant substance of Admiralty Rule 2. In
addition, or in the alternative, provision is made
for the use of similar state remedies made available
by the amendment of Rule 4(e) effective July 1, 1963.
Qn thz e~fect 2f 9tz& 6Z efen-d ag~ainst attach-
ment see Rule E(8).

The draft follows closely the language of Admiralty
Rule 2. No change is made with respect to the prop-
erty subject to attachment. No chang(, is made in
the condition that makes the remedy available. The
rules have never defined the clause, "if the defendant
shall not be found within the district," and no defini-
tion is attempted here. The subject seems one best
left for the time being to development on a case-
by-case basis. The proposal does shift from the
marshal (on whom it now rests in theory) to the
plaintiff the burden of establishing that the
defend,. t cannot be found in the district,

A change in the context of the practice is
brought about by Rule 4(f), which will enable suzmnons
to be served throughout the state instead of, as
heretofore, only within the district. The Advisory
Committee has considered whether the rule on attach-
ment and garnishment shouli be correspondingly
changed to permit those remedies only when the
defendant cannot be found within the state. It has
concluded that the remedy should not be so limited.



- 104-

The effect is to enlarge the class of cases in
which the plaintiff may proceed by attachment or
garnishment although jurisdiction of the person of
the defendant may be independently obtained. This
is possible at the present time where, for example,
a corporate defendant has appointed an agent within
the district to accept service of process but is not
carrying on activities there sufficient to subject it
to jurisdiction (Seawind Compania, S.A. v. Crescent
Line, Inc., 320 F. 2d 580 (2d Cir. 1963)), or where,
though the foreign corporation's activities in the
district are sufficient to subject it personally to
the jurisdiction, there is in the district no officer
on whom process can be served (United States v. Cia.
Naviera Continental, S.A., 178 F. Supp. 561 (S.D.N.Y.
T b) ),

Process of attachment or garnishment will be
limited to the district. See Rule E(3)(a).

(2) NOTICE TO DEFENDANT. No judgment by
default shall be entered except upon proof, which
may be by affidavit, (a) that the plaintiff or the
garnishee has given notice of the action to the
defendant by mailing to him a copy of the complaint,
summons, and process of attachment or garnishment,
using any form of mail requiring a return receipt,
or (b) that the complaint, summons, and process of
attachment or garnishment have been served on the
defendant in a manner authorized by Rule 4(d) orF
(il,-or (c) that the plaintiff or the garnishee has
made diligent efforts to give notice of the action
to the defendant and has been unable to do so.

Advisory Committee's Note

The Admiralty Rules H!o not provide for notice
to the defendant in atta-'ment and garnishment pro-
ceedings. None is required by the principles of due
process, since it is assumed that the garnishee or
custodian of the property attached will either notifv
the defendant or be deprived of the right to plead
the judgment as a defense in an actioi against him by
the defendant. Harris %,. BIk, 198 U.S. 215 (1905):
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Pennoyer v. Neff, 95 U.S. 714 (1878), Modern
conceptions of fairness, however, dictate that
actual notice be given to persons known to claim
an interest in the property that is the subject of
the action where that is reasonably practicable.
In attachment and garnishment proceedings the persons
whose interests will be affected by the judgment are
identified by the complaint. No substantial burden
is imposed on the plaintiff by a simple requirement
that he notify the defendant of the action by mail.

In the usual case the defendant is notified of
the pendency of the proceedings by the garnishee or
otherwise, and appears to claim the property and to
make his answer. Hence notice by mail is not
routinely required in all cases, but only in those
in which the defendant has not appeared prior to
the time when a default judgment is demanded. The
draft therefore provides only that no default
judgment shall be entered except upon proof of notice,
or of inability to give notice despite diligent
efforts to do so. Thus the burden of giving notice
is further minimized.

In some cases the plaintiff may prefer to give
notice by serving process in the usual way instead
of simply by mail. (Rule 4(d).) in particular, if
the defendant is in & foreign country the plaintiff
may wish to utilize the modes of rLeice recently
provided to facilitate cgmpliance wii& foreign laws
and procedures (Rule 4(i)). The draft provides for
these alternatives.

The draft does not provide for notice by
publication because there is no problem concerning
unknown claimants, and publication has little
utility in proportion to its expense where the
identity of the defendant is known.

(3) ANSWER.

(a) By Garnishee, The garnishee shall serve
his answer, together with answers to any interrogatories
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served with the coMplaint, within 20 days after
service of process upon him. Interrogatories to
the garnishee may be served with the complaint
without leave of court. If the garnishee refuses
or neglects to answer on oath as to the debts,
credits, or effects of the defendant in his hands,
or any interrogatories concerning such debts
credits and effects that may be propounded by the
plaintiff, the court may award coMpulsory process
agai~n st him If he admits any debt cedits, or
effects, thysal ehl in his hands or paid
into the registry of the court, and shall be held
in either case subject to the further order of the
court.

(b) By Defendant. The defendant shall se~rve
his answer within 30 days after process has been
executed, whether by attachment of property or
servic n te grnishee.

Advisory Committee's Note

Subdivison (a) incorporates the substance of

Admiralty Rule 36.

The Admiralty Rules are silent as to when the
garnishee and the defendant-are to answer. See also
2 Benedict ch. XXIV.

The draft proceeds on the assumption that uniform
and definite periods of time for responsive pleadings
should be substituted for return days (see the dis--
cussion under Rule C(6), below). Twenty days seems
sufficient time for the garnishee to answer (cf.
FRCP 12(a)), and an additional 10 days should suffice
for the defendant. When allowance is made for the
time required for notice to reach the defendant this
gives the defendant in attachment and garnishment
approximately the same time that defendants have to
answer when personally server.h
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Ruble C, Actions in Rem: Special
Provisions

(1) WHEN AVAILABLE An action in rem
may be brougt

(a) 10 enforce any maritime lien;

(b) Whenever a statute of the United
States p~rovides for a maritime action in rem
or a proceeding analogous thereto.

Except as otherwise provided by law a party who
may proceed in rem may also, or in the alternative,
proceed in personam against any person who may
be liable.

Statutory provisions exempting vessels or other
property owned or possessed by or operated by or
for the United States from arrest or seizure are
not affected by this rule. When a statute so
Rrovides, an action against the United States or
an instrumentality thereof may proceed on in rem
principles.

Advisory Committee's Note

This rule is designed not only to preserve the pro-
ceeding in rem as it now exists in admiralty cases, but
to preserve the substance of Admiralty Rules 13-18.
The general reference to enforcement of any maritime
lien is believed to state the existing law, and is an
improvement over the enumeration in the admiralty
rules, which is repetitious and incomplete (e.g., there is
no reference to general average). The reference to any
maritime lien is intended to include liens created by
state law which are enforceable in admiralty,

The main concern of Admiralty Rules 13-18 is
with the question whether certain actions may be
brought in rem or also, or in the alternative, in
personam. Essentially, therefore, these rules deal
with questions of substantive law, for in general an
action in rem may be brought to enforce any maritime



-108 -

lien, and no action in personam may be brought when
the substantive law imposes no personal liability.

These rules may be summarized as follows:

1. Cases in which the plaintiff may proceed in rem
and/or in personam:

a. Suits for seamen's wages;

b. Suits by materialmen for supplies, repairs,

etc.;

c. Suits for pilotage;

d. Suits for collision damages;

e. Suits founded on mere maritime hypotheca-

tion;

f. Suits for salvage.

2. Cases in which the plaintiff may proceed Dnly in
personam:

a. Suits for assault and beating.

3. Cases in which the plaintiff may proceed only in
rem:

a. Suits on bottomry bonds.

The coverage is incomplete, since the rules omiit
mention of many cases in which the plaintiff may
proceed -in rem or in personam. The draft proceeds
on the principle that it is preferable to make a general
statement as to the availability of the remedies,
leaving out conclusions on matters of substantive
law. Clearly it is not necessary to enumerate the
cases listed under Item 1, above, nor to try to complete
the list.

The draft eliminates the provision of Admiralty
Rule 15 that actions for assault and beating may be
brought only in personam. A preliminary study fails
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to disclose any reason for the rule. It is subject to so
many exceptions that it is calculated to deceive rather
than to inform. A seaman may sue in rem when he
has been beaten by a fellow member of the crew so
vicious as to render the vessel unseaworthy, The Roloh,
293 Fed. 269, aff'd 299 Fed. 52 (9th Cir. 1923), or where
the theory of the action is that a beating by the
master is a breach of the obligation under the shipping
articles to treat the seaman with proper kindness,
The David Evans, 187 Fed. 775 (D. Hawaii 1911); and
a passenger may sue in rem on the theory that the
assault is a breach of the contract of passage, The
Western States, 159 Fed. 354 (2d Cir. 1908). To say
that an action for money damages may be brought only
in personam seems equivalent to saying that a
maritime lien shall not exist; and that, in turn, seems
equivalent to announcing a rule of substantive law
rather than a rule of procedure. Dropping the rule
will leave it to the courts to determine whether a lien
exists as a matter of substantive law.

The specific reference to bottomry bonds is omitted
because, as a matter of hornbook substantive law, there
is no personal liability on such bonds.

(2) COMPLAINT. In actions in rem the com-
plaint shall be verified on oath or solemn affirma-
tion. It shall describe with reasonable particu-
larity the property that is the subject of the action
and state that it is within the district or will be
during the pendency of the action. In actions for
the enforcement of forfeitures for violation of any
statute of the United States the complaint shall
state the |lace of seizure and whether it was on
land or on navigable waters, and shall contain
such allgtosa a be required by the statute
pursuant to which the action is brought.

Advisory Cormittee's Note

This incorporates the substance of Admiralty Rules
21 and 22.
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PROCESS. Upon the filing of the com-
Žlaint the clerk shall forthwith issue a warrant
for the arrest of the vessel or other property that
is the subject of the action and deliver it to the
marshal for service. If the property that is the
sub ect of the action consists in whole or in part
of freight, or thie proceeds of prop~erty sold. or
other intangible property, the clerk shall issue
a summuons directing any person having control of the
fun-ds to show cause why they should not be paid into
court to abide tile Judgement.

,Advisory lomte's Note

Derived fromT iclmiralty Rules 10 and 37. The
orovisiori that thre warrant is to be issued by the
clerk is new, but is assumed to state existing

Ther iLs remtarkl-ably little authority bearing
on R'ule 37, atog the subject would seem to be
adO important one. The rule aDTpears on its face to
Porovic'o for a sort of ancillary process, and this
IMay well be the case when tangible property, such
as a vessel, is arrested, and intangible property
such as freight is incidentally involved. It can
easily 11Jap-pen, however, that the only property
ag-ainst wxhic~h the action may be brought is intangible,
as wh4-ere th-e o-wner of a vessel under charter
.Las a lien. o- sub-frIeights. See 2 Benedict § 299

Cases CiLted. L7, such cases it would seem that
th-c order to !-1ao oerson hold01in- the fund is equivalent to
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arrest. That being so, it would also seem that (1)
there should be some provis LOn for notice, comparable
lo that given when tangible property is arrested, and
(2) it should not be necessary, as Rule 37 now provides,
to petition the court for lisuance of the process, but
that it should issue as of course. Accordingly the
substance of Rule 37 is included in the rule covering
ordinary ptocess, and notice will be required by Rule
C(4) Presumably the rules omit any requirement of
notice in these cases because the holder of the funds
(et.., the cargo owner) wou]d. be required on general
principles (cf. Harris v. Balk. 198 U.S. 215 (1905)) to
notify his obligee (eeg., the charterer); but in actions
in rem such notice seems plain ly inaatdequate because
there ma)y be adverse claims tK the fund (e.,., there
may be liens against the sub-reiights for seamen's
wages, etc.). Compare Admiralty Rule 9.

(a). iNiOTICE. No notice other than the execu-
tion of the process is requjred when the 12roper
that is the subject of the action has been released
in accordance with Rule E(5), If the property is
not released within 10 days after execution of process
the plaintiff shall PromptlL orwithin such time as
mLay be allowed hythe court cause oublic notice of the
action and arrest to ien in ane wEaper of general
circulation in the district,_ a by order of the
court. Such notice shall seciS fthe time within which
the answer is rewired to be filed as provided by
subdivisi)_9of this Rule, This rule does not affect
the requiirements of notice in actions to foreclose a
preferred _ psant_ to the Act of June 5

I92'J. ch, 250. 0~ as amende6.e
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Advisory Committee's Note

This carries forward the notice provision of Ad-
miralty Rule 10, with one modification. Notice by
publication is too expensive and ineffective a formality
to be routinely required. When, as usually happens,
the vessel or other property is released on bond or
otherwise there is no point in publishing notice; the
vessel is freed from the claim of the plaintiff and no
other interest in the vessel can be affected by the pro-
ceedings. If, however, the vessel is not released, gen-
eral notice is required in order that all personsinclud-
ing unknown claimants, may appear and be heard, and
in order that the judgment in rem shall be binding on
all the world.

(5) ANCILLARY PROCESS. In any action in
rem in which process has been served as provided
by this rule if any part of the property that is the
subject of the action has not been brought within
the control of the court because it has been removed
or sold, or because it is intangible property in the
hands of a person who has not been served with
process, the court may, on motion, order any per-
son having possession or control of s rj
or its proceeds to show cause why it should not be
delivered into the custody of the marshal or paid
into court to abide the judgment; and, after hear-
pU,_the court may enter such judgment as law
and justice may require.

Advisory Committee's Note

This incorporates the substance of Pdnmiralty Rule 9.

There are remarkably few cases dealing directly
with the rule. In The Georae Prescott, 10 Fed. Cas.
222 (No. 5,339) (E.D.N.Y. 1865), the master and
crew of a vessel libeled her for wages, and other lienors
also filed libels. One of the lienors suggested to the
court that prior to the arrest of the vessel the master
had removed the sails, and asked that he be ordered
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to produce them. He admitted removing the sails
and selling them, justifying on the ground that he
held a mortgage on the vessel. He was ordered to
pay the proceeds into court. Cf. United States v.
The Zarko, 187 F. Supp. 371 (S.D.Cal. 1960), where
an armature belonging to a vessel subject to a preferred
ship mortgage was in possession of a repairman claim-
ing a lien.

It is evident that, though the rule has had a limited
career in the reported cases, it is a potentially impor-
tant one. It is also evident that the rule is framed in
terms narrower than the principle that supports it.
There is no apparent reason for limiting it to ships
and their appurtenances (2 Benedict § 299). Also, the
reference to "third parties" in the existing rule seems
unfortunate. In The George Prescott, the person who
removed and sold the sails was a plaintiff in the action,
and relief against him was just as necessary as if he
had been a stranger.

Another situation in which process of this kind
would seem to be useful is that in which the principal
property that is the subject of the action is a vessel,
but her pending freight is incidentally involved. The
warrant of arrest, and notice of its service, should be
all that is required by way of original process and no-
tice; ancillary process without notice should suffice
as to the incidental intangibles.

The distinction between Admiralty Rules 9 and 37
is not at once apparent, but seems to be this: Where
the action is against property that cannot be seized
by the marshal because it is intangible, the original
process must be similar to that issued against a gar-
nishee, and general notice is required (though not pro-
vided for by the present rule; cf. Advisory Com-
mittee's Note to Rule G(3)). Under Admiralty Rule
9 property has been arrested and general notice has
been given, but some of the property has been re-
moved or for some other reason cannot be arrested.
Here no further notice is necessary.



114 -

The draft also makes provision for this kind of
situation: The proceeding is against a vessel's pending
freight only; Summorts has been served on the person
supposedly holding the funds,and general notice has
been given; it develops that another person holds all
or part of the funds. Ancillary process should be
available here without further notice.

(6) CLAIM AND ANSWER; INTERROGATORIES. The
claimant of property that is the subject of an action-i-em shall fi his claim within 1das after
process Has been executed, or wwithin such additional
time as may be allowed by the court, and shall serve
i's answer within 20 days after the filing of the

claim. The claim shall be verified on oath or solemn
affirmation and shall state the interest in 'thepRroperty y v rtue of whchth claimant-ade~ma-nds its
restitution and the to efaend the action. If
The claim is made on behalf of the person entftTIeU
to possession by an agent, bailee, or attorney, it
siall state that he is duly authorized to make the
cLaim. At the time of answering the claimanlt siall
a.lso serve answers to any interrogatories served
w:Lth the complaint. In actions in rem interrogatories
may be so served without leave of court.

Advisory Committee's Note

Adherence to the practice of return days seems
unsatisfactory. The practice varies significantly from
district to district. A uniform rule should be provided
so that any claimant or defendant can readily deter-
mine when he is required to file or serve a claim or
answer.

A virtue of the return-day practice is that it requires
claimants to come forward and identify themselves at
an early stage of the proceedings--before they could
fairly be required to answer. The draft is designed to
preserve this feature of the present practice by requir-
ing early filing of The claim. The time schedule con-
templated in the draft is closely comparable to the
present practice in the Southern District of New
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York, where the claimant has a minimum of 8 days to
claim and three weeks thereafter to answer.

This rule also incorporates the substance of Ad-
miralty Rule 25. The present rule's emphasis on
'the true and bona fide owner" is omitted, since any-
one having the right to possession can claim (2 Bene-
dict §324).

Rule D. Possessory, Petitory, and

Partition Actions

In all actions for possession. partition, and to
try title maintainable according to the course of
the admiralty practice with respect to a vessel, in
all actions so maintainable with respect to the
possession of cargo or other maritime property,
and in all actions by one or more part owners
against the others to obtain security for the return
of the vessel from any voyage undertaken without
their consent, or by one or more part owners
against the others to obtain possession of the
vessel for any voyage on giving security for its
safe return, the process shall be by a warrant of
arrest of the vessel, cargo, or other property, and
by notice in-the manner provided by Rule B(2)
to the adverse party or parties.

Advisory Commili o s Note

This carries forward the substance of Admiralty
Rule 19.

Rule 19 provides the remedy of arrest in contro-
versies involving title and possession in general. See
The Tilton, 23 Fed. Cas. 1277 (No. 14,054) (C.C.D.
Mass. 1830). In addition it provides that remedy
in controversies between co-owners respecting the
employment of a vessel, It does not deal compre-
hensively with controversies between co-owners, omit-



_116 _

ting the remedy of partition. Presumably the omission
is traceable to the fact that, when the rules were
originally promulgated, concepts of substantive law
(sometimes stated as concepts of jurisdiction) denied
the remedy of partition except where the parties in
disagreement were the owners of equal shares. See
The Steamboat Orleans, 36 U.S. (11 Pet.) 175 (1837).
The Supreme Court has now removed any doubt as to
the jurisdicrion of the district courts to partition
a vessel, and has held in addition that no fixed prin-
ciple of federal admiralty law limits the remedy to
the case of equal shares. !Aadrupa v. Superior Court,
346 U.S. 556 (1954). It is therefore appropriate to
include a reference to partition in the rule.

Rule E. Actions in Rem and Quasi in
Rem: General Provisions

(1) APPLICABILITY. Except as otherwise pro-
vided, this Rule applies to actions in personam with
process of maritime attachment and garnishment,
actions in rem, and petitory, possessory, and
partition actions, supplementing Rules B, C, and D.

(2) COMPLAINT; SECURITY.

(a) COMPLAINT. In actions to which this Rule is
applicable the complaint shall state the circumstances
from which the claim arises with such particularity that
the defendant or claimant will be able, without moving
for a more definite statement, to commence an investiga-
tion of the facts and to frame a responsive pleading.

(b) SECURITY FUR COSTS. Subject to the provisions
of kule 54(d) and of relevant statutes, the court may,
on the filing of the complaint or on the appearance of
any defendant, claimant, or any other narty, or at any
later time, require the plaintiff, -defendant, claimant,
or other party to give security, or additional security'
in such sum as the court shall direct to pay all costs
and expenses that shall b awarded against him by any
interlocutory order or by the final judgment, or on appeal
by a.l appellate court.
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Advisory oii t tee ' Note

Adapted from Admniralcy Rule 24. The draft is
based on the assumption that there is no more need
for security for costs in maritime personal actions
than in civil cases generally, but that there is reason
to retain the reauiremr~ent for actions in which property
is seized. As to proceedings for limitation of liability
see Rule F(1).

(3) PROCESS,

(a) Territorial li.m4ts of Effective Service.
Process in rem and of Maritime attachment andIgarnish-
ment shall be served only within the district.

(b) Issuance and DeLveLy. Issuance and de-
livery of process in rem, or of maritime attachment and
grnishrnentg shall be held in abeyance if thenpairtiff
so requests.

Advisory CD omIM i Ltee ' S N ote

iTe Advisory Comumittee has concluded for practical
reasons that process r.--;uirtng seizure of property
shoulcd continue to be so-wed only Within .he geo -

raAhi~cal limits of the di-strict:. Cor aare Riule B(I)
continuing the condition that Drocess of attachment
amla garnishment may be served on'y if the defendant
is not found within the diistrict.

The or7v*sions of Admi-iralty Rule . conicerning, the
persons by wlot iDC.' s iS t be serveC x4i.1I be

U L EXE;CU TION ON P R{ .CESS MARS HAL'S ILTUR S
\U1TODY OT' PROPER TY.

(a) In General,. U'Lon iss5jiaic liver
Lne -. rocess, or -in tthe case of summons scith process
o) f attachmnent -and rrarnisIlrnente wh fioen. it ers that
Lhe defendlan}- cannot be fouvnd with-i n the d-istrict
toe r.'-arsil_ Shall ford ihexecute the DroesOs in

2rIAance wJith this SLk1 diVisirnj1j#jkir.- d6e and
pD rc .m1) re tu rnl.



Lb n~be rpry If, tangible property
is to be attached or arrested, the marshal shall
take it into his possession for safe custody. If the
character or situation of the property is such that
the taking of actual Possession is impracticable, the
marshal shall execute the process by affixing a copy
thereof to the property in a conspicuous place and
b'< leaving a copy of the complaint and process with
the person having possession or his agent. In
furtherance of his custody of any vessel the marshal
is authorized to make a written request to the collector
of customs not to grant clearance to such vessel until
notified by the marshal or his deputy or by the clerk
that the vessel has been released in accordance with
these rules.

(c) Intangible Property. If intangible prop-
erty is to be attached or arrested the marshal shall
execute the process by leaving with the garnishee
or other obligor a copy of the complaint and process
requiring him to answer as provided in Rules B(3)(a)
and C(6); or he may accept for payment into the
registry of the court the amount owed to the extent
of the amount claimed by the-plaintiff with interest
and costs, in which event the garnishee or other
obligor shall not be required to answer unless alias
process shall be served,

(d) Directions with Respect to Property in
Custody. The marshal may at any time apply to the
court for directions with respect to property that
has been attached or arrested, and shall g-ive notice
of such application to any or all of the parties as
the court may direct.

CeL Eza~segq of Seizina and Keeping gpLeiy2
Deposit. These rules do not alter thL provisions of
Title 28, U.S.C., 1921 as amended, relative to
the expenses of seizing and1 keeping prKoperty
attached or arrested and to the requirement of
deposits to cover such expenses
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Advisory Committee's Note

This rule is intended to preserve existing
Drovisions of Admiralty Rules 10 and 36 relating
to exKecution of process, custody of property seized
by the marshal, and the marshal's return. It is also
designed to supplement the existing rules by making
express provision for matters not now covered.

The provision relating to clearance in subdivision
(b) is suggested by Admiralty Rule 44 of the District
of Maryland,

Subdivision (d) is suggested by English Rule 12,
Order 75.

28 U.S.C.,§ 1921 as amended in 1962 contains
detailed provisions relating to the expenses of seizing
and preserving property attached or arrested.

(5) RELEASE F PROERTY.

(a) Sp~ecial Bond. Except in cases of seizures
for forfeiture under any law of the United States,
lwhenever process of maritime attachment and garnishment
or process in rem is issued the execution of such
Drocess shall be stayed, or the Dro~perty released,
on the giving of security, to beapproved by the
court or clerk, or b~y stipulation of the parties,
conditioned to answer the judgment of the court or
of any appellate court, The parties may stipulate
thre amogunt and nature of such security. In the event
of th nblt r refusal of the parties so to
Stipltete or shall fix the principal sum of
the bond or stmiplation at an amount sufficient to
cover the amount of the plaintiff's camfirly stated

W-~aC--ith accrued interest and costs; but the -principal
aj~n shell in no event excee-d (i) twice the amount
of the -'laintlif's claimo (i the value of the
property on whichever is smaller.

The bnd orsti~ati be conditioned for
oh itenai of the principal sum and interest thereon
at 61 -e c n p ernnum.
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(b) GeneaLoand The owner of any vessel
ayfile a general bond or stipulation with
sufficient surety, to be approved by the court,
conditioned to answer the Judgment of such court
in all or any actions that may be brought thereafter
in such court in which the vessel is attached or
arrested, Thereupon the execution of all such
process against such vessel shall be stayed so long
as the amount secured bysuch bond or stipulation
is at least double the aggregate amount claied b
plaintiffs in all actions begun and pending in
which such vessel has been attached or arrested.
Judgments and remedies may be had on such
bond or stipulation as if a special bond or stipu-
lation had been filed in each of such actions.
The district court may _mke necessary orders to
carry this rule into effect, particularly as to the
giving of proper notice of any action against
or attachment of a vessel for wnich a general bond
has been filed. Such bond or stipulation shall
be indorsed by the clerk with a minute of the
actions wherein process is so stayed. Further
security may be required by the court at any time.

If a special bond or stipulation is given in a
particular case, the liability on the general bond
or stipulation shall cease as to that case.

(c) Release bv Consent or Stipulation; Order
of CouFFrC-Co-rst, yvessel, cargo, o o
propertv in the custody of the marshal may be released
forthwith iroon his acceptance and approval of a
stipulation. bond,or other security, signed by the
party on whose behalf the property is detained or his
attorney and eressea
if all costs and charges of the court and its officers
shall have first been paid. Otherwise no property in
the custody o-f the marshal or other officer of the
court shall be released without an order of the court;
but such order may be entered as of course by the clerk,
upono thte g g of approved security as provided by
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law and these rules. or upon the dismissal or
discontinuance of the action; but the marshal shall
not deliver any property so released until the costs
and charges of the officers of the court shall first
have beenpja~id.

(d) Possessory, Petitory and Partition Actions.
The foregoing provisions of this subdivision (5) do

no apl to petitory. possessory, and partition actions.
In such cases the ro erty arrested shall be released
ony byorder of the court, on such terms and conditions
and on the giving of-such security as the court may

r!~~ ~uj_ _ _e

Advisory Committee's Note

In addition to Admiralty Rule 11 (see Rule E(9)),
the release of property seized on process of attachment
or in rem is dealt with by Admiralty Rules 5, 6, 12,
and 57, and 28 U.S.C.,§2464 (formerly Rev. Stat.
§941). An attempt is made in the draft to consolidate
these provisions and to make them uniformly appli-
cable to attachment and garnishment and actions in
rem.

The draft restates the substance of Admiralty Rule
5. Admiralty Rule 12 deals only with ships arrested
on in rem process. Since the same ground appears to
be covered more generally by 28 U.S.C. §2464, Rule
12 is omitted, The substance of Admiralty Rule 57
is retained. 28 U.S.C., §2464 is incorporated with
changes of terminology, and with a substantial change
as to the amount of the bond. See 2 Benedict 395 n.
1a) The Lotoslarnd, 2 F. Supp. 42 (S.D.N.Y. 1933).
The provision for general bond is enlarged to include
the contingency of attachment as well. as arrest of the
vessel.
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tL~~EDLI~TION QR IMPAIRMENT OF SECURITY.
Whenever security is taken the court my on
motion and hearingfor ood cause shown,
reduce the arou-nt of security given; and if the
surety shall be or become insufficient new or
additional sureties -maybe required on motion
and hear-a ,

Advisory Corauitreel Note

Ad.apted from Adlmiralty Rule 8.

(7) SECURITY ON COUNTERCLAIMO Whenever
there is asserrec a countercLaim arising out of the
same transaction or occurrence with respect to
which the action was originally filed, and the
defendant or claimant in the original action has
given security to respond in damages, any plaintiff
for whose benefit such security has been given
siOn the usua' amount and form
to respond in dHaimapes to the claims set forth in
such counterclaid unless the court, for cause
shown,shall otherwise direct; and proceedings on
the original claim shall be stayed until such se-
curity is given, unless the court otherwise directs.
When the United States or a corporate instru-
mentalitathereof as defendant is relievedby law
of the r4Lremrrent of giving security to respond in
damages it shall nevertheless be treated for the
purposes of this subdivision E) as if it had
g oLen such security if private person so situated-
would have been reauired to Rive it.

Ad v isoryv Co~mmittee 's Note

Derived from Admiiralcy Rule 50.

Tlisle 46, Tj.S C., §783 extends the principle of Rule
50 to Hthc G0overnme-ni- XwMlln sued under the Public
Vessels ac, C3 pres:-.ably on the theory that the credit
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of the Government is the equivalent of the best
security. The draft adopts this principle and extends
it to all cases in which the Government is defendant
although the Suits in Admiralty Act contains no
parallel provisions.

L.(L8) TBI TED APPEARACE.1 An appear-
ance to defend against an admiralty and mari-
time claim with respect to which there has issued
grocess in rem, or process of attachment and
garnishment whether pursuant to these Supple-
mental Rules or to Rule 4(e), may be expressly
restricted to the defense of such claim, and in that
event shall not constitute an appearance for the
purposes of any other claim with respect to which
such process is not available or has not been
served.

Advisory Committee's Note

Under the liberal joinder provisions of unified rules
the plaintiff will be enabled to join with maritime
actions in rem, or maritime actions in personam with
process of attachment and garnishment, claims with
respect to which such process is not available, includ-
ing nonmaritime claims. Unification should not, how-
ever, have the result that, in order to defend against
an admiralty and maritime claim with respect to
which process in rem or quasi in rem has been served,
the claimant or defendant must subject himself
personally to the jurisdiction of the court with refer-
ence to other claims with respect to which such
process is not available or has not been served,
especially when such other claims are no1nmaritime.
So far as attachment and garnishment are concerned
this principle holds true whether process is issued
according to admiralty tradition and the Supple-
mental. Rules or according to Rule 4(e) as incorporated
by Rule B(l).

A similar problem may arise with respect to civil
actions other than admiralty and maritime claims
within the meaning of Rule 9(h). That is to say, in
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an ordinary civil action, whether maritime or not,
there may be joined in one action claims with respect
to which process of attachment and garnishment is
available under state law and Rule 4(e) and claims with
respect to which such process is not available or has
not been served. The general Rules of Civil Pro-
cedure do not specify whether an appearance in such
cases to defend the claim with respect to which process
of attachment and garnishment has issued is an
appearance for the purposes of the other claims. In
that context the question has been considered best
left to case-by-case development. Where admiralty
and maritime claims within the meaning of Rule 9(h)
are concerned, however, it seems important to include
a specific provision to avoid an unfortunate and
unintended effect of unification. No inferences what-
ever as to the effect of such an appearance in an
ordinary civil action should be drawn from the
specific provision here and the absence of such a
provision in the general Rules.

(9l DISPOSITION OF PROPERTY; SALES.

(a) Actions for Forfeitures. In any action in
rem to enforce a forleiture forviolation of a
statute of the United States the property shall be
disposed of as provided by statute..

(b) Interlocutory Sales. If property that has
been attached or arrested is perishable, or liable
to deterioration, decay, or iniury by being detained
in custody pending the action, or if the expense
of keeping, the property is excessive or dis-
propotionlate or if there is unreasonabledea
in securing__the release of p2roperty, the court,
on application of' any party or of the marshal,.
may order th rpryo any portion thereof
to be sold; and the proceeds, or so much
thereof as shall be adequate to satisfy any -judg-
ment. may be ordered brou~ht into court to abide
the event of the action; or the courtmay, on
motion of the defendant or'claimant, order de-
livery of the property to him, upon the giving of
security in accordance with these Rules.
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(c) Sales; Proceeds. All sales of property
shall be made by the marshal or his deputy,. or
other proper officer assigned by the court where
the marshal is a arty in interest; and the proceeds
of sale shall be forthwith paid into the registry of
the court to be disposed of according to law.

Advisory Committee's Note

Adapted from Admiralty Rules 11, 12, and 40.
Subdivision (a) is necessary because of various pro-
visions as to disposition of property in forfeiture
proceedings. In addition to particular statutes, note
the provisions of 28 U.S.C.,) A2461-65.

The provision of Admiralty Rule 12 relating to
unreasonable delay is now limited to ships but should
have broader application. See 2 Benedict 404.
Similarly, both rules are now limited to actions in
rem, but should equally apply to attached property.

Rule F. Limitation of Liability

(1) TIME FOR FILING COMPLAINT; SECURITY.
Not later than six months after his receipt of a
claim in writing, any vessel owner may file a complaint
in the appropriate district court, as provided in sub-
division (9) of this Rule, for limitation of liability
pursuant to statute. The owner (a) shall deposit
with the court, for the benefit of claimants,, a sum
equal to the amount or value of his interest in the
vessel and pending freight, or approved security
therefor, and in addition such sums, or approved
security therefor, as the court may from time to
time fix as necessarj to carry out the provisions of
te statutes as amended; or (b) at his option shall

transfer to a trustee to by appointed by the court,
for the benefit of claimants, his interest in the vessel
and pending freight, together with such sums, or
:~M~roved security therefor' as the court may from
time to time fix as necessary to carry out the pro-
visions of the statutes as amended. The plaintiff
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sh al o costs and, if he elects to
ivecurity, for interest at the rate of 6 per cent

per annum from the date of the security.

Advisory Committee's Note

The amendments of 1936 to the Limitation Act
supersede to some extent the provisions of Admiralty
Rule 51, especially with respect to the time of filing
the complaint and with respect to security. The draft
here incorporates in substance the 1936 amendment of
the Act (46 U.S.C., §185) with a slight modification
to make it clear that the complaint may be filed at ani
time not later than six months after a claim 'as beer
lodged with the owner.

(2) COMPLAINT. The complaint shall set .n
the facts on the basis of which the right to limi t
liability is asserted, and all facts necessary to en-
able the court to determine the amount to which
the owner's liability shall be limited. The complaint
may demand exoneration from as well as limitation
of liability. It shall state the voyage, if any,
on which the demands sought to be limited arose, with
the date and place of its termination; the amount of
all demands including all unsatisfied liens or claims
of lien, in contract or in tort or otherwise, arising
on that voyage, so far as known to the plaintiff,
and what actions and proceedings, if any are pendin
thereonL whether the vessel was damaged, lost, or
abandoned, and, if so, when and where; the value of
the vessel at the close of the voyage or, in case of
wreckvPings, or
proceeds-, ifany, and where and in whose possession
they are; and the amount of any pending freight
recovered or recoverable. If the-plaintiff elects
to transfer h is interest in the vessel to a trustee,
the cornlaint must further show any prior paramount
liens thereon, and what voyages or trips, i f any.
she has maade since the voyage or tri on which the
Il sought to be limite e and anyiate existin2g2
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liens arising upon any such subsequent voyage or trp.,
with the amounts and causes thereof, and the names and
addresses of the lienors, so far as known; and
whether the vessel sustained any injury upon or by
reason of such subsequent voyage or trip.

Advisory Committee's Note

Derived from Admiralty Rules 51 and 53.

(3) CLAIMS AGAINST OWNER; INJUNCTION.
Upon compliance by the owner with the require-
ments of subdivision (1) of this Rule all claims
and proceedings against the owner or his propety
with respect tot he matter in question shall cease.
On application of the plaintiff the court shall
enjoin the further prosecution of any action or
proceeding against the plaintiff or his property
with respect to any claim subject to limitation in
the action.

Advisory Committee's Note

This is derived from the last sentence of 46 U.S.C.
§185 and the last paragraph of Admiralty Rule 51.

(4) NOTICE TO CLAIMANTS, Upon the owner's
compliance with subdivision Cl) of this Rule the
court shall issue a notice to all persons asserting
claims with respect to which the complaint seeks
limitation admonishing them to file their respec-
tive claims with the clerk of the court and to serve
on the attorneys for the plaintiff a copy thereof
on or before a date to be named in the notice. The
date so fixed shall not be less than 30 days after
issuance of the notice. For cause shown, the
court may enlarge the time within which claims
may be filed. The notice shall be published in
such newspaper or newspapers as the court may
direct once a week for four successive weeks prLior
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to the daLe L'xed for the filing of claims. The plaintiff
not later thai the day of second publication shall
also mail a copy of the notice co every person known
to have made any claim against the vessel or the
plintiff aris ing out of the voyage or trip on which
the claims soughtto be limited arose. In cases
involvingjdeath a copy of such notice shall be mailed
to the decedent at his last known address, and also
to any person who shall be known to have made any
claim on account of such death.

Advisory Committee's Note

Derived from Admiralty Rule 51.

±51 GIAIMhSAND ANSWER, Claims shall be
filed and served on or before the date specified in the
notice provided for in subdivision (4) of this Rule.
Each claim shall specify the facts upon which the
claimant relies in support of his claim, the items
thereof, and the dates on which the same accrued.
If a claimant desires to contest either-the right to
exoneration from or the right to limitation of
liability he shall file and serve an answer to the
ctunless his claim has included an answer.

Advisory Committee's Note

Derived from Admiralty Rules 52 and 53.

6) INFORMATION TO BE GIVEN CLAIMANTS.
Within_30 days af*er the dae s ecifiedin the
notice for filing claims or within such time as the
court thereafter nmay allow, the plaintiff shall mail
to the attorn!j for each claimant (or if the claimant.
has no attorney to the claimant himself) a list
settin-gforthja the name of each claimant ffb) the
name tndl addr-ess of his atiorna__(if he is known
to have oi ej, (cj the nature of his claim, i
whether roperaloss property dama.e death
ersona ijniirv etc. and (d) the amount thereof.
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Advisory Committee's Note

Derived from Admiralty Rule 52.

_ IN_ .rNSUFFICIENCY OF FUND OR SECURITY.
Aicaimanr --.av by motion demand that the

funds deposited in court or the security given by
the plaintiff be increased on the gound that they
are less than the value of the plaintiff's interest

in the vessel, and pending freight. Thereupon the

court shall cause due appraisement to be made of

the value of the plaintiff's interest in the vessel

and pending freight; and if the court finds that the

depositor security is either insufficient or excessive

it shall order its increase or reduction. In like
manner any claimant may demand that the de-

posit or security be increased on the ground that

it is insufficient to carry out the provisions of the

statutes relating to claims in respect of loss of life

or bodily in urv; and, after notice and hearing.

the court may similarly order that the deposit

or security be increased or reduced.

Advisory Committee's Note

Derived from Admiralty Rule 52 and 46 U.S.C.,
§185.

QB OJFACTOWS TO Ca.AIMS. IST:R.TBTTTN UhFD
EUICE Any interested party may question or
controvert any claim without filing an-objection

thereto. Upon determination of liability the fund

deposited or secured or the proceeds of the vessel

and pedi~ng freight shall be divided pro rata,

Ebject to all relevant provisions of law, among the

several claimants in proportion to the amounts of
their respective claims, duly proved, saving, how-
ever, to all-parties any pority to which they may

bAe 'f&LI entitled.

Advi.sory Comnmittee's Note

Derived from Admiralty Rule 52.
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(9) VENUE: TRANSFER. The ccini
he filed in any district in wh s been

~J~dor arrested to answer for any claim with
respect toQ which the-plaintiff seeks to limit lia-biit: r.iftb'vessel has not been attached or
arreste-d, then in anv; d is tric t in which the owner
has been sued with respiect to any such claim.
J~en the vessel has not been attached or arrested
to answer thep matters aforesaid, and suit has not
been commenced against the owner, the proceed-
ings may be had in the district in which the vessel
may be. but if the vessel is not within any district
and no suit has beenrcommenced in any distrLct,
then the complaint may be filed in any district.
For the convenience of parties and witnesses, in the
interest of justice, the court may transfer the action
to any district: if venue is wrongly laid the court
shall dismiss or, if it be in the interest of justice,
transfer the action to anyZ district in which it could have
been brought. If the vessel shall have been sold,
the proceeds shall represent the vessel for the
purposes of these rules.

Advisory Committee's Note

Derived from Admiralty Rule 54. The provision
for transfer is revised to conform closely to the
language of 28 U.S.C. §§ 1404(a) and 1406(a),
though it retains the existing rule's provision for
transfer to any district for convenience. The
revision also makes clear what has been doubted: that the
court may transfer if venue is wrongly laid.
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Ordered:

That (a) subdivision (c) of Rule 6 of the Rules of
Civil Procedure for the United States District Courts
promulgated by this Court on December 20, 1937, effective
September 16, 1938; (b) Rule 2 of the Rules for Practice
and Procedure under section 25 of An Act To amend and con-
solidate the Acts respecting copyright, approved March 4,
1909, promulgated by this Court on June 1, 1909, effective
July 1, 1909; and (c) the Rules of Practice in Admiralty
and Maritime Cases, promulgated by this Court on December 6,
1920, effective March 7, 1921, as revised, amended and sup-
plemented, are hereby rescinded, effective

ADVISORY COMMITTEE'S NOTE

(a) P.L. 88-139, § 1, 77 Stat. 248, approved on
October 16, 1963, amended 28 U.S.C. § 138 to read as follows:
"The district court shall not hold formal terms." Thus
Rule 6(c) is rendered unnecessary, and it is proposed to
be rescinded.

(b) Special Copyright Rules governing certain proce-
dures in actions under the Copyright Act were pro-
mulgated by the Supreme Court in 1909, pursuant to
a limited rulemaking power conferred upon the Court .by
section 25(e) of the Copyright Act of 1909, 35 Stat.
1075, 1082. In 1934 the Court was granted general
rulemaking power by the Rules Enabling Act, 48 Stat.
1064 (now, as amended, 28 U.S.C. § 2072). Rule 81(a)(1)
of the Federal Rules of Civil Procedure, promulgated
in 1938, stated that the Federal Rules of Civil Procedure
should not apply to proceedings under the Copyright Act
except as they might be made applicable by later rules
to be promulgated by the Court. Rule 1 of the Copyright
Rules was thereafter amended to state that proceedings
under the Copyright Act shpuld be governed by the Federal
Rules of Civil Procedure to the extent not inconsistent
with the Copyright Rules.
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When the Copyright Act was codified in 1947 as
Title 17 of the United States Code, section 25(e) of
the Act was carried forward as 17 U.S.C. § 101(f).
The Act of June 25, 1948, 62 Stat. 869, thereafter
repealed §101(f) on the ground that it was unnecessary
in the light of the Rules Enabling Act.

Rule 2 of the Copyright Rules requires, with
certain exceptions, that copies of the allegedly
infringing and infringed works accompany the
complaint, presumably as annexes or exhibits. This
is a special rule of pleading unsupported by any
unique justification. The question of annexing copies
of the works to the pleading should be dealt with like
the similar question of annexing a copy of a contract
sued on. The Federal Rules of Civil Procedure permit
but do not require the pleader to annex the copy. A
party can readily compel the production of a copy of any
relevant work if it is not already available to him.
accordingly, Copyright Rule 2 is proposed to be rescinded.

The Copyright Act contains a general provision
(17 U.S.C. §1U (c)) authorizing 'impounding" during
the pendency of an infringement action. CoDyright
Rules 3-13 supplement the statute by setting out a
detailed procedure available during the action for
the seizing and impounding under bond, and also for the
releasing under bond, of copies of works alleged to
infringe copyright, as well as plates, matrices, and
other means of making infringing copies.

The Advisory Committee has serious doubts as to
the desirability of retaining Copyright Rules 3-13
for they appear to be out of keeping with the general
attitude of the Federal Rules of Civil Procedure
toward remedies anticipating decision on the merits,
and objectionable for their failure to require notice
or a showing of irreparable injury to the same extent
as is customarily required for threshold injunctive
relief. However, in view of the fact that Congress is
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at present examining proposals to revise the Copyright
Act, the Advisory Committee refrains from making any
recommendation regarding Copyright Rules 3-13, and will
keep the problem under study.

(c) The amendments proposed to the Federal Rules
of Civil Procedure to unify the civil and admiralty
procedure, together with the proposed Supplemental Rules
for Certain Admiralty and Maritime Claims, will completely
supersede the existing Admiralty Rules. Accordingly, the
latter are proposed to be rescinded.


