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Introduction

I'he Civil Rules Advisory Commuttee met 1n Haif Moon Bay, California, on Apnil 7 and 8,
2008. Dratt minutes of the meeting are attached. The Rule 56 Subcommttee held a conference call
after the November 2007 Commuttee meeting and the Rule 26 Subcomnuttee held several conference
calls and met 1 Phoemx on F ebruary 28, 2008. The fruits of the subcommittee activities are
reported below 1n presenting recommendations to publish proposed amendments of Crvil Rules 26
and 56 for comment

Several Chvil Rules amendments were published for comment in August 2007, including the
Civil Rules part of the Time-Computation Project. The comments were useful but not numerous
All of the proposals, except for Rule 8(c), are recommended for adoption with a few modest
revisions The Time-Computation Project proposals will be separated from the other proposals to
facihitate discussion in comjunction with the Time-Computation Project proposals for other sets of
rules

Parts 1 and {l of this Report present the action items. Part LA presents the Time-Computation
Project proposals for adoption. Part I.B presents for adoption the other proposals pubhished
August 2007, except for Rule 8(c). Part [l A recommends for publication a thorough revision of
Rule 56 that regulates the procedure for seeking summary judgment without changing the standard
for granting summary judgment. Part I.B recommends for publtcation proposals that would amend
parts of the Rule 26 provisions governing disclosure and discovery with respect to expert trial
witnesses  Both the Rule 26 proposal and the Rule 56 proposal were presented for preliminary
chiscussion at this Commuttee’s January 2008 meeting; the proposals have been improved by
1corporating several responses to that discussion

Part 11l presents a few information 1tems.
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Civil Rule 6(a) was chosen as the vehicle fo
as nearly uniform terms as possible by each of the d
provisions. The Civil Rules Committee recomme
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I ACTION ITEMS
A. Time-Computation Project
(1) “Template” — Civil Rule 6(a)

PROPOSED AMENDMENT TO THE FEDERAL

RULES OF CIVIL PROCEDURE!

Rule 6. Computing and Extending Time; Time for

Motion Papers
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r the “template” provisions that are adopted in
ifferent sets of rules that have time-computation
nds Rule 6(a) for adoption as set out below
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(a) Computing Time. The following rules apply in

computing any time peniod specified in these rules. in

any local rule or court order, or 1n any statute that does

not specify a method of computing time.

(1) Period Stated in Days or a Longer Unit. When

the period is stated in days or a longer unit of time

(A) exclude the day of the event that trigeers the

period:

(B) count every day, including intermediate

Saturdays, Sundays, and legal holidays, and

{€) 1nclude the last day of the period. but if the

last day is a_Saturday. Sunday, or legal

167



40
41

42

43
44

45
46
47

48
49
50

51
52
53

55
56
57

58
59
60
61

62
63
64

Crvil Rules Commuttec Report ~4-

holiday, the period continues to run until the

end of the next day that 1s not a Saturday,

Sunday, or legal holiday.

2) Period Stated in Hours. When the pertod is stated

in hours;

(A) begin counting immediately on the

occurrence of the event that trigeers the

penod,

(B) count every hour, including hours during

intermediate Saturdays, Sundavs. and legal

holidays; and

(C) if the period would end on a Saturday,

Sunday, or legal holiday. the period continues

to run until the same time on the next day that

is not a Saturday, Sunday, or Jepal hohday.

Inaccessibility of the Clerk’s Office. Unless the

court orders_otherwise, 1f the clerk’s office is

inaccessible:

(A) on the last day for filing under Rule 6(a)(1).

then the time for filing 1s extended to the first

accessible day that 15 not a Saturday, Sunday.

or legal holidav. or

(B) dunng the last hour for filing under Rule

6(a)(2). then the time for filine 15 extended to

the same time on the first accessible day that
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1s not a Saturday, Sunday, or legal holiday

“Last Day” Defined. Unless a different time 1s set

by a statute, locai rule. or court order, the last day

ends;

(A) forelectronic filing, at midmght in the court’s

timie zone, and

(B) for filing by other means, when the clerk’s

office is scheduled to close.,

“Next Day” Defined. The “next day” is

determined by continting to count forward when

the period is measured after an event and backward

when measured before an event

“Legal Holiday” Defined, *egal holiday” means

(A) theday set aside by statute for observing New

Year’s Day. Martin Luther King Jr.’s

Birthday, Washington’s Birthday. Memorial

Day, Independence Day. Labor Day,

Columbus Day, Veterans’ Day, Thankseiving

Day, or Chnstmas Day: and

{B) any other day declared a holiday by the

President, Congress, or the state where the

district court is located.

¥ ok ok %k %
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Committee Note

Subdivision (a). Subdivision (a) has been amended to
simphfy and clanfy the provisions that describe how deadlines are
computed. Subdivision (a) govemns the computation of any time
period found m these rules, m any local rule or court order, or in any
statute that does not specify a method of computing time. In
accordance with Rule 83(a)(1), a local rule may not direct that a
deadline be computed in a manner inconsistent with subdivision (a).

The time-computation provisions of subdivision (a) apply
only when a time per1od must be computed. They do not apply when
a fixed time to act 1s set The amendments thus carry forward the
approach taken in Violerte v. P.A Days, Inc., 427 F.3d 1015, 1016
(6th Cir. 2005) (holding that Civil Rule 6(a) “does not apply to
situations where the court has established a spectfic calendar day as
a deadlme™), and reject the contrary holding of In re American
Healthcare Management, Inc , 900 F 2d 827, 832 (5th Cir. 1990)
(holdmg that Bankruptcy Rule 90006(a) governs treatment of
date-certain deadline set by court order) If, for example, the date for
filing is “no later than November 1, 2007,” subdivision (a) does not
govern. But if a filing 1s required to be made “within 10 days” or
“within 72 hours,” subdivision (a) describes how that deadhne 1s
computed.

Subduvision (a) does not apply when computing a time period
set by a statute if the statute specifies a method of computing trne,
See, e.g., 2 US.C. § 394 (specifying method for computing time
pertods prescribed by certain statutory provisions relating to contested
elections to the House of Representatives).

Subdivision (a)(1). New subdivision (a)(1) addresses the
computation of time periods that are stated in days. It also applies to
time periods that are stated in wecks, months, or years. See, e.g.,
Rule 60(b). Subdivision (a)(1 )(B)’s directive to “count every day” 1s
relevant only 1f the period is stated in days (not weeks, months or
years).

Under former Rule 6(a), a period of 11 days or more was
computed differently than a period of less than 11 days. Intermediate
Saturdays, Sundays, and legal holidays were included 1n computing
the longer periods, but excluded computing the shorter periods.
Former Rule 6(a) thus made computing deadlines unnecessarily
complicated and led to counterintuitive results For cexample, a 10-
day peniod and a 14-day period that started on the same day usually
ended on the same day — and the 10-day period not infrequently
ended later than the 14-day period. See Miltimore Sales, Inc v [nt']
Rectifier, Inc , 412 F 3d 685, 686 (6th Cir 2005).
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Under new subdivision (a)(1), all deadlines stated 1n days (no
matter the length) are computed m the same way. The day of the
event that triggers the deadline 1s not counted. All other days —
including mtermediate Saturdays, Sundays, and legal holidays — are
counted, with only one exception: If the period ends on a Saturday,
Sunday, or legal holiday, then the deadline falls on the next day that
1s not a Saturday, Sunday, or legal holiday. An 1llustration is
provided below 1n the discussion of subdivision (a)(5) Subdivision
(a)(3) addresses filing deadlines that expire on a day when the clerk’s
office 15 inaccessible.

Where subdivision (a) formerly referred to the “act, event, or
default” that triggers the deadline, new subdivision (a) refers simply
to the “event” that triggers the deadline, this change in terminology
15 adopted for brevity and simplicity, and is not mntended to change
meaning

Periods previously expressed as less than 11 days will be
shortened as a practical matter by the decision to count intermediate
Saturdays, Sundays, and legal holidays in computing all periods
Many of those periods have been lengthened to compensate for the
change. See, e g, Rule 14(a)(1).

Most of the 10-day petiods were adjusted to mect the change
in computation method by setting 14 days as the new period. A
14-day period corresponds to the most frequent result of a 10-day
pertod under the former computation method — two Saturdays and
two Sundays were excluded, giving 14 days in all. A 14-day period
has an additional advantage. The final day falls on the same day of
the week as the event that triggered the period — the 14th day after
a Monday, for example, 1s a Monday. This advantage of using
week-long periods led to adopting 7-day penods to replace some of
the periods sct at less than 10 days, and 21-day periods to replace
20-day periods. Thirty-day and longer periods, however, were
generally retained without change.

Subdivision (a)(2). New subdivision (a)(2) addresses the
computation of time periods that are stated m hours No such
deadline currently appears in the Federal Rules of Civil Procedure
But some statutes contain deadlines stated 1n hours, as do some court
orders 1ssued in expedited proceedings.

Under subdiviston (a)(2), a deadline stated i hours starts to
run immedzately on the occurrence of the event that triggers the
deadline. The deadline generally ends when the time cxpires. If,
however, the time period expires at a specifictime (say, 2.17p m ) on
a Saturday, Sunday, or legal holiday, then the deadiine 15 extonded to
the same time (2 17 p.m.) on the next day that 1s not a Saturday,
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Sunday, or legal holiday. Periods stated in hours are not to be
“rounded up” to the next whole hour Subdivision (a)(3) addresses
situations when the clerk’s office is maccessible during the last hour
before a filing deadline exprres

Subdivision (a)(2)(B) directs that every hour be counted.
Thus, for example, a 72-hour period that commences at 10:23 a.m. on
Friday, November 2, 2007, will run until 923 am. on Monday,
November 5; the discrepancy 1n start and end times 1n this example
results from the intervening shift from daylight saving time to
standard time.

Subdivision (a)(3). When determimng the last day of a filing
period stated in days or a longer unit of time, a day on which the
clerk’s office is not accessible because of the weather or another
reason is treated like a Saturday, Sunday, or legal hohday. When
determining the end of a filing period stated 1n hours, 1f the clerk’s
office is maccessible during the last hour of the filing period
computed under subdivision (a)(2) then the period 1s extended to the
same time on the next day that is not a weekend, holiday, or day when
the clerk’s office 1s maccessible.

Subdivision (a)(3)’s extensions apply “[u]nless the court
orders otherwise.” In some circumstances, the court might not wish
a period of maccessibility to trigger a full 24-hour extension; in those
instances, the court can specify a briefer extension.

The text of the rule no longer refers to “weather or other
conditions™ as the reason for the inaccessiblity of the clerk’s office.
The reference to “weather” was deleted from the text to underscore
that inaccessibility can occur for reasons unrelated to weather, such
as an outage of the electronic filing system. Weather can still be a
reason for inaccessibility of the clerk’s office The rule does not
attempt to define accessibility. Rather, the concept will continue to
develop through caselaw, see, e.g., Wilham G Phelps, When Is Office
of Clerk of Court Inaccessible Due to Weather or Other Conditions
Jor Purpose of Computing Time Period for Filing Papers under Rule
6(a) of Federal Rules of Covil Procedure, 135 A L R. Fed. 259 (1990)
(collecting cases). In addition, many local provisions address
accessibility for purposes of electronic filing, see, ¢ g., D. Kan. Rule
5.4.11 (“A Filing User whose filing 1s made untimely as the result of
a technical failure may seck appropriate relief from the court.”)

Subdivision (a)(4). New subdivision (a}(4) defines the end
of the last day of a period for purposcs of subdivision (a)(1)
Subdivision (a)(4) does not apply in computing periods stated n
hours under subdivision (a)(2), and does not apply 1f a different time
1s set by a statute, local rule, or order 1n the case. A local rule may,
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for example, address the problems that might arise 1f a single district
has clerk’s offices in different time zones, or provide that papers filed
1n a drop box after the normal hours of the clerk’s office are filed as
of the day that 1s date-stamped on the papers by a device in the drop
box.

28 US.C. § 452 provides that “[a]ll courts of the United
States shall be deemed always open for the purpose of filing proper
papers, issuing and returning process, and making motions and
orders 7 A corresponding provision exists in Rule 77(a). Some
courts have held that these provisions permit an after-hours filing by
handing the papers to an appropnate official. See, e g., Casalduc v.
Draz, 117 F.2d 915, 917 (Ist Cir. 1941). Subdivision (a)(4) does not
address the effect of the statute on the question of after-hours filing;
instead, the rule is designed to deal with filings in the ordinary course
without regard to Section 452.

Subdivision (a)(5). New subdivision (a)(5) defines the
“next” day for purposes of subdivisions (a)(1)(C) and (a)2)(C) The
Federal Rules of Civil Procedure contain both forward-looking time
penods and backward-looking time periods. A forward-looking time
penod requires something to be done within a period of time after an
event. See, e g., Rule 59(b) (motion for new trial “must be filed no
later than 30 days after entry of the judgment™). A backward-lookmg
time period requires something to be done within a period of time
before an event. See, e.g , Rule 26(f) (parties must hold Rule 26(1)
conference “as soon as practicable and in any event at least 21 days
before a scheduling conference is held or a scheduling order is due
under Rule 16(b)”). In determining what 15 the “next” day for
purposes of subdivisions (a)(1)(C) and (a}(2)(C), one should continue
counting 1n the same direction — that 1s, forward when computing a
forward-looking period and backward when computing a backward-
looking period. If, for example, a filing is due within 30 days affer an
event, and the thirtieth day falls on Saturday, September 1, 2007, then
the filing is due on Tuesday, September 4, 2007 (Monday, September
3,1s Labor Day). Butif a filing is due 21 days before an event, and
the twenty-first day falls on Saturday, September 1, then the filing 1s
due on Friday, August 31. If the clerk’s office is 1naccessible on
August 31, then subdivision (a)(3) extends the filing deadline forward
to the next accessible day that is not a Saturday, Sunday, or legal
holiday — no later than Tuesday, September 4.

Subdivision (2)(6). New subdivision (a)(6) defines “legal
holiday” for purposes of the Federal Rules of Civil Procedure,
including the time-computation provisions of subdivision (a).
Subdivision {(a)(6) continues to include within the definition of “legal
holiday” days that are “declared a holiday by the President.” For two
cases that applied this provision to find a legal holiday on days when
the President ordered the government closed for purposes of
celebration or commemoration, see Hart v Sheahan, 396 F.3d 887,
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891 (7" Cir 2005) (President included December 26, 2003 within
scope of executive order specifying pay for executive department and
independent agency employees on legal hohdays), and Mashpee
Wampanoag Tribal Council, Inc v Norton, 336 F 3d 1094, 1098
(D.C. Cir. 2003) (executive order provided that “[a]ll executtve
branch departments and agencies of the Federal Government shall be
closed and their employees excused from duty on Monday,
December 24, 2001"). Subdivision (a}(6)(B) includes certain state
holidays within the definition of legal holidays, and defines the term
“state” — for purposes of subdivision (a)(6) — to include the District
of Columbia and any commonwealth, territory or possession of the
United States. Thus, for purposcs of subdivision (a}(6)’s defimtion
of “legal holiday,” “state” includes the District of Columbia, Guam,
American Samoa, the U.S. Virgin Islands, the Commonwealth of
Puerto Rico, and the Commonwealth of the Northern Manana
Islands.
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(2) Civil Rules Time Provisions

Many Civil Rules contamning specific time pertods shorter than 11 days were published for
comment on amendments extending the time periods to account for the tmpact of changing to a
computation method that includes every day, abandoning the former practice of excluding
intermediate Saturdays, Sundays, and legal holidays. As set out below, 1t 1s recommended that all
of the proposals be adopted as published except for Rules 50, 52, and 59. The proposals to extend
the time for motions under Rules 50, 52, and 59 from 10 days to 30 days have been scaled back to
a28-day period. The 28-day period was chosen 1n coordination with the Appellate Rules Commuttee
to recognize the inconveniences that would arise from adopting the same 30-day period as the
deadline for filing notices of appeal in most civil actions

PROPOSED AMENDMENT TO
THE FEDERAL RULES OF CIVIL PROCEDURE"

Rule 6. Computing and Extending Time; Time for
Motion Papers

1 L A
2 (b) Extending Time.
3 % k% % ok
4 (2) Exceptions. A courtmustnot extend the trme to act
5 under Rules 50(b) and (d), 52(b), 59(b), (d), and (e), and 60(b);
6 exceptasthoserutes-attow.
7 (c) Motions, Notices of Hearing, and Affidavits.
8 (1) In General. A wntten motion and notice of the
9 hearing must be served at least 5 14 days before the time
10 specified for the hearing, with the following exceptions:
11 (A) when the motion may be heard ex parte;
12 (B) when these rules set a different time; or

“New materials 1s underlined, matter to be omtted is hned through
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13 (€) when a court order — which a party may, for
14 good cause, apply for ex parte — sets a different time.
I5 (2) Supporting Affidavit. Any affidavit supporting a
16 motion must be served with the motion. Except as Rule
17 59(c) provides otherwise, any opposing affidavit must be
18 served at least + 7 days before the hearing, unless the
19 court permits service at another time.

20 L O I

Summary of Comments™"”
RULE 6(A)(5): BACKWARD COUNTING

07-CV-002: The E.D.N.Y. Committee on Crvil Litigation suggests the Civil Rules should be
amended to eliminate backward counting periods The time-computation amendments, by
continuing to count backward when the last day of a period is an excluded day, exacerbate the bad
effects of the proposals by shortening response periods still further. And the rules have no
provision for extra days when service 1s by mail — “Nor 1s 1t clear how & workable rule could be
drafted that would do this.” Rule 6(c) is the most important of the backward-counting rules. E.D.
& S.D.N.Y. Local Civil Rule 6.1 illustrates a way to elimmate backward counting. (It does this by
not setting any time for serving a motion; it sets times only for opposing and for replying to the
opposition.)

Recommendation: This proposal seems too complicated to be acted upon as part of the Time-
Computation Project. Even if the project 1s deferred to coordinate statutory amendments, this
question should be put on a separate track. Other backward-counting periods include disclosure
periods set in days before trial; the Rule 26(f) conference set before the scheduling conference or
order; notice before hearing on a default Judgment; and Rule 68, noted below.

07-CV-013: Alexander J. Manners, Esq , notes that Rule 6(d) does not extend time when time is
measured backward from an event Rule 6(c)(1) will allow a motion to be served by any means at
least 14 days before the time specified for the hearing. The motion can be served by mail, and
intervening weekends or holidays may mean that dehvery 1s even more than 3 days after service
There 1s less effective time to respond. One cure would be to set different times for service by any
means other than in-hand service. He does not specify dratting language. The idea might be
expressed in Rule 6(c)(1) like this: “*A written motion and notice of the hearing must be served at
least 14 days before the time specified for the hearing, or at least 17 days before that time 1f service
15 made under Rule 5(b}2)(C), (D), (E), or (F). with the following exceptions * * *° A more

“"This 1s a partial summary of the comments on the Civil Rules Time-
Computation Proposals published in August 2007 In the report for the
Time-Computation Subcommuttee Professor Struve has summarized the
comments addressed to the general computation methods and questions
shared by the several sets of rules This summary addresses the comments
that particularly concern specific Civil Rules proposals
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general approach might be to revise Rule 6(d), perhaps by designating the present subdivision as
paragraph (1) and adding a new paragraph (2): “(2) When a party must make service within a
specified time before a particular event and service 1s made under Rule 5(b)2)C). (D), (E), or (F),
3 days are added to the specified time.” [This general approach would mclude such lengthy periods
as the Rule 26(a)(2)(C) penod for serving disclosures of expert tesimony — 90 days before the date
set for tral. ]

Recommendation: The “3-day” rule 1s likely to be reconsidered, at least for electronic service. It
may be better to consider this question together with Rule 6(d).

RULE 6(C): LENGTHENED TIMES

07-CV-002: The ED.N 'Y Commuttee on C1vil Litigation supports lengthening the time periods for
moving and responding papers 1n Rule 6(c)(1) and (2). But it suggests that 1t might be better to set
longer periods of substantive motions than for discovery motions. It points to E.D. & S.D.N.Y.
Local Civil Rule 6.1. Rule 6.1 does not set times for moving; 1t does set times for opposing and for

replying to the opposition

07-CV-013: Alexander J. Manners, Esq.- Proposes revision of the 6(c)(1)(C) provision that allows
a court to set a drfferent time by order and addition of an authorization for local rules: “(C) When
a cotrtorder—— whrehar pa.l“‘ty nay, for suud Catsc; appi_y forex paﬁ.c ——setsa different time is set

by local rule or court order,”
He also suggests a revision to account for backward-counting periods; see the Rule 6(a)(5) notes

above.

Recommendation: Express authorization of local rules is hittle more attractive here than in many
other settings Distinction between substantive motions and discovery motions may merit
consideration, but not because of the new computation method.,

RULE 6(D): “3 DAYS ARE ADDED”

07-CV-008: Robert J. Newmeyer, Administrative Law Clerk, suggests that the “3 extra days”
provision be “given a state funeral.” It spawns confusion, debate, and needless motions. Three
extra days are not needed after electronic service. (This comment also offers an 1llustration based
on the Rule 6(c) backward-counting period for an affidavit opposing a motion; that period is not
measured by service.)

Recommendation® This topic may move to the active agenda because of doubts about adding 3 days
for service by electronic means. That will provide suitable occasion for reviewing service by other

means.

Rule 12. Defenses and Objections: When and How Presented;
Motion for Judgment on the Pleadings; Consolidating
Motions; Waiving Defenses; Pretrial Hearing

1 (2)  Time to Serve a Responsive Pleading.

2 (1) In General. Unless another time 15 specified by this rule
3 or a federal statute, the time for Serving a responsive
4 pleading 15 as follows.
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(A) A defendant must serve an answer-

(i)  wathin 260 21 days after berng served with the

summons and complaint, or

(i) 1f 1t has timely waived service under Rule
4(d), within 60 days after the request for a waiver
was sent, or within 90 days after 1t was sent to the
defendant outside any judicial district of the United

States

(B) A party must serve an answer to a counterclaim or
crossclaim within 26 21 days after being served with the

pleading that states the counterclaim or crossclaim.,

(C) A party must serve a reply to an answer within 26
21 days after being served with an order to reply, unless

the order specifies a different time.

* %k ok ok ok

Effect of a Motion. Unless the court sets a different
time, serving a motion under this rule alters these periods

as follows:

(A) if the court denies the motion or postpones 1ts
disposition until trial, the responsive pleading must be
served within 16 14 days after notice of the court’s

action, or

(B) 1f the court grants a motion for a more definite
statement, the responsive pleading must be served within

10 14 days after the more definite statement 15 scrved.
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% %k ok ¥

(¢)  Motion for a More Definite Statement. A party may move
for a more definite statement of a pleading to which a responsive
pleading is allowed but which 1s so vague or ambiguous that the party
cannot reasonably prepare a response. The motion must be made
before filing a responsive pleading and must point out the defects
complained of and the details desired. If the court orders a more
definite statement and the order is not obeyed within 16 14 days after
notice of the order or within the time the court sets, the court may

strike the pleading or 1ssue any other appropriate order.

(f) Motion to Strike. The court may strike from a pleading an
msufficient defense or any redundant, immatenal, umpertinent, or

scandalous matter. The court may act:
(1) onits own; or

{(2) on motion made by a party either before responding to
the pleading or, if a response is not allowed, within 26 21 days

after bemng served with the pleading

* %k & %

Committee Note

The times set 1n the former rule at 10 or 20 days have been
revised to 14 or 21 days  See the Note to Rule 6.

Rule 14. Third-Party Practice

(a) When a Defending Party May Bring in a Third Party.
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(1) Timing of the Summons and Complaint. A
defending party may, as thud-party plaintiff, serve a
summons and complaint on a nonparty who 1s or may be
liable to 1t for all or part of the claim against 1t. But the
third-party plaintiff must, by motion, obtain the court’s
leave if 1t files the third-party complaint more than +6 14

days after serving its original answer.
* ok %k ok ok
Commiittee Note

The time set in the former rule at 10 days has been
revised to 14 days. See the Note to Rule 6.

Rule 15. Amended and Supplemental Pleadings

(a) Amendments Before Trial.

(1) Amending as a Matter of Course. A party may

amend 1ts pleading once as a matter of course.

(A) before being served with a responstve

pleading; or

(B) within 20 21 days after serving the pleading
if a responsive pleading 1s not allowed and the

action 1s not yet on the tnal calendar.

(2) Other Amendments. In all other cases, a party
may amend 1ts pleading only with the opposing party’s

wiitten consent or the court’s lcave The court should

180



Civil Rules Commuttee Report -17-

12 freely give leave when justice so requires.

13 (3) Time to Respond. Unless the court orders
14 otherwise, any required response to an amended
15 pleading must be made within the time remaming to
16 respond to the onginal pleading or within 48 14 days
17 after service of the amended pleading, whichever 1s
18 later.

19 % 4 & A& ok

Committee Note

The times set in the former rule at 10 or 20 days have been
revised to 14 or 21 days. See the Note to Rule 6.

Summary of Comments
RULE 15(A)(2)

07-CV-006- Jack E. Horsley, Esq., recommends that an amendment increasing the ad damnum be
allowed no later than 30 days before trial unless the defendant consents or the court orders a later

time.

Recommendation: This question is not affected by the Time-Computation proposals. It does not
seem to require immed:ate action.

Rule 23, Class Actions
l L N I 3
2 (f) Appeals. A court of appeals may permit an appeal from
3 an order granting or denying class-action certificatton under
4 this rule 1f'a petition for permission to appeal 1s filed with the
5 ctreuit clerk within 49 14 days after the order is entered. An
6 appeal does not stay proceedings in the district court unless
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the district judge or the court of appeals so orders

(a)

¥ & ok %k ok

Committee Note

The time set in the former rule at 10 days has been revised to
14 days. See the Note to Rule 6.

Rule 27. Depositions to Perpetuate Testimony

Before an Action Is Filed.

L R

(2) Notice and Service. Atleast2621 days before the
hearing date, the petitioner must serve each expected
adverse party with a copy of the petition and a notice
stating the time and place of the hearing The notice
may be served either inside or outside the district or
state 1n the manner provided n Rule 4. If that service
cannot be made with reasonable diligence on an
expected adverse party, the court may order service by
publication or otherwise. The court must appoint an
attorney to represent persons not served 1n the manner
provided m Rule 4 and to cross-examine the deponent if
an unserved person 1s not otherwise represented If any
expected adverse party 1s a mmor or 1s mcompetent,

Rule 17(c) applies.

%k ok ok ok
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Committee Note

The time set in the former rule at 20 days has been revised to
21 days. See the Note to Rule 6.

Rule 32. Using Depositions in Court Proceedings

(a) Using Depositions.

* % k Kk ok

(5) Limitations on Use.

(A} Deposition Taken on Short Notice. A
deposition must not be used agamnst a party who,
having received less than H 14 days’ notice of the
deposition, promptly moved for a protective order
under Rule 26(c)(1)(B) requesting that it not be
taken or be taken at a different time or place -
and this motion was still pending when the

deposition was taken.

* ok ok ok ok

(d) Waiver of Objections.

* % %k % ¥

(3) To the Taking of the Deposition.

* ok ok k ok

(C) Objection to a Wrtten Question  An

objection to the form of a written question under
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Rule 31 is warved if not served 1n writing on the
party submutting the question within the time for
serving responsive questions or, 1f the question 1s
a recross-question, within 5 7 days after being

served with 1t.

ok ok % %

Committee Note

The times set mn the former rule at less than 11 days and

within 5 days have been revised to 14 days and 7 days. See the Note

to Rule 6.
Rule 38. Right to a Jury Trial; Demand

1 ¥k k k%

2 (b) Demand. On any issue triable ofright by a jury, a party

3 may demand a jury trial by:

4 (1) serving the other parties with a written demand —

5 which may be included 1n a pleading — no later than 10

6 14 days after the last pleading directed to the 1ssue 1s

7 served; and

8 (2) filing the demand in accordance with Rule 5(d).

9 (¢) Specifying Issues. In its demand, a party may specify
10 the 1ssues that it wishes to have tried by a jury; otherwise, 1t
Il 1s constdered to have demanded a Jury trial on ali the issues so
12 triable If the party has demanded a jury trial on only some
13 Issues, any other party may — within +6 14 days after bemng
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served with the demand or within a shorter time ordered by
the court — serve a demand for a Jury trral on any other or all

factual 1ssues tniable by jury.

* %k % &

Comntiittee Note

The times set in the former rule at 10 days have been revised

to 14 days. See the Note to Rule 6.

Rule 50, Judgment as a Matter of Law in a Jury
Trial; Related Motion for a New Trial;
Conditional Ruling

* ok ok ok %

(b) Renewing the Motion After Trial; Alternative
Motion for a New Trial. Ifthe court does not grant a motion
for judgment as a matter of law made under Rule 50(a), the
court is considered to have submutted the action to the jury
subject to the court’s later deciding the legal questions raised
by the motion. No later than 19 28 days after the entry of
Jjudgment — or if the motion addresses a Jury 1ssue not
decided by a verdict, no later than +8 28 days after the jury
was discharged — the movant may file a renewed motion for
Judgment as a matter of law and may include an alternative or
Joint request for a new trial under Rule 59 In ruling on the

renewed motion, the court may-

E Kk ok ok

(d) Time for a Losing Party’s New-Trial Motion. Any
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16 motion for a new trial under Rule 59 by a party against whom
17 Judgment as a matter of law 1s rendered must be filed no later
18 than 10 28 days after the entry of the Judgment.

19 ¥k K ok

Committee Note

Former Rules 50, 52, and 59 adopted 10-day periods for their
respective post-judgment motions. Rule 6(b) prohibits any expansion
of those periods. Experience has proved that m many cases it 1s not
possible to prepare a satisfactory post-judgment motion in 10 days,
even under the former rule that excluded intermediate Saturdays,
Sundays, and legal holidays. These time periods are particularly
sensitive because Appellate Rule 4 integrates the time to appeal with
a timely motion under these rules. Rather than introduce the prospect
of uncertainty in appeal time by amending Rule 6(b} to permit
additional time, the former 10-day periods are expanded to 28 days.
Rule 6(b) continues to prohibit expansion of the 28-day period.

Summary of Comments
RULES 50, 52, 59: CHANGE TO 30 DAYS

07-CY-002: The E.-D.N.Y. Committee on Civil Lit: gation supports lengthening the time for post-trial
motions under Civil Rules 50, 52, and 59 from 10 days to 30. “[T]his is a more realistic time
period.”

07.CV-005. Patrick W. Allen, Esq., thinks that the proposed change to 30 days will lead to
unnecessary delay; a party should be able to decide within 10 days (The comment apparently
assumes continuation of the present rule that Saturdays, Sundays, and legal holidays are not counted
in measuring 10 days.)

07-CV-010: Public Citizen Litigation Group, by Brian Wolfman, suggests that the period should be
21 days, not 30. (1) “Although the current 10-day period s tight, we have never found it
unmanageable. We acknowledge, however, that the current deadline may make 1t difficult to file
some post-trial motions, particularly those under Rule 50 and 52. Nevertheless, we are concerned
that a 30-day pertod will unnecessarily delay the proceedings and may even encourage hitigants to
file unwarranted post-judgment motions.” (2) 30 days 1s undesirable because that 1s the appeal time
limit for most civil actions. The result will be many notices of appeal filed prematurely, and
suspended, “significantly increas[ing] the number of mstances m which appeals and post-judgment
motions are pending simultaneously. At the very least, cireunt clerks will have to send out forms to
litigants prematurely, and Ltigants will have to fill them out prematurely.” (This comment
underscores the need to consider this question 1n tandem with the Appeliate Rules Committee.)

07-CV-014: The New York City Bar Commuttee on Bankruptcy notes a problem of integration with
the Bankruptcy Rules appeal period, now 10 days and proposed to become 14 days. simple
mcorporation of Rules 52 and 59 would set the time to move for reconsideration long after expiration
of the appeal period. The Bankruptey Ruies incorporating Rules 52 and 59 should be amended to
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limit the time pertods to correspond to the appeal period in Bankruptcy Rule 8002.

07-CV-019- The National Bankruptcy Conference also notes that continuing mcorporation of Civil
Rule 59 into the Bankruptcy Rules would defer finality until expiration of the 30-day period for
seeking a “new trial.” This would severely impair the need for prompt finality and implementation
of many forward-looking bankruptcy orders. This comment attaches and endorses a parallel
comment by Professor Alan N. Resnick, former Reporter and member of the Bankruptcy Rules
Commuttee.

Email from Professor Struve to Professor Cooper regarding Appellate Rules Deadlines
Subcommuttee conference call (March 5, 2008)

To:“Edward H. Cooper” <coopere@umich.edu>

ce:*‘Carl_Stewart@ca5.uscourts. gov’” <Carl_Stewart@ca5.uscourts. gov>,
Mark_Kravitz@ctd uscourts gov,J effrey_Sutton@calS.uscourts.gov,
“Douglas Letter@usdoj.gov” <Douglas. Letter@usdoj.gov>,
MAUREEN.MAHONEY@LW.com, “Levy, Mark™
<MULevy@kilpatrickstockton.com>

Subject: Appellate Rules Deadlines Subcommittee views on Civil Rules deadlines for

tolling motions

Dear Ed,

The Appellate Rules Deadlines Subcommittee held a conference call today and discussed, among
other 1ssues, the questions raised during the comment period concerming the Crvil Rules
Commuttee’s proposal to extend to 30 days the deadlines for renewed motions for Judgment as a

--The Subcommuttee would be uncomfortable with a regime 1n which the tolling motion deadlines
arc set at 30 days It seems problematic for a potential appeilant to have to file the notice of appeal
without knowing whether a tolling motion will be filed.

--Even though the 1ssue will only arise when more than one party 1s dissatisfied with a Judgment, that
situation is not all that rare, given the many cases in which there are more than Justtwo parties. (The
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--It was felt that in a number of cases 21 days would suffice to prepare post-judgment motions. On
the other hand, members noted that often 21 days will not be enough. The federal government, for
example, almost always would want more time than 21 days to prepare such a motion.

--Members discussed the fact that Civil has concluded that the current Civil Rules do not permut
extensions of these motion deadlines, and that the proposed amendment to Civil Rule 6(b)
underscores the fact that no extensions to those deadlines are permutted. Members recounted their
experience that lawyers often feel that they need more time than the current Rules provide to prepare
post-judgment motions, and recalled that one way in which district judges finesse the issue 1s to
permit a barebones motion within the required time period, followed by a more detailed brief at a
later point. (I noted that some district courts also muight delay the entry of judgment as a way of
finessing the point.)

--Members wondered whether, if the motion deadline were set at 21 days, it would be possible for
the Rules to authonize the court to extend that deadline 1n a particular case. We discussed the fact
that this question would be particularly franght given the motions’ function as tolling motions under
Appellate Rule 4(a)(4). We noted the Ninth Circuit’s recent conclusion that to the extent post-
Judgment motions function as tolling motions for purposes of civil appeal time, the deadlines for
those motions are junsdictional. See U S. v. Comprehensive Drug Testing, Inc., 513 F.3d 1085,
1100 -01 (Sth Cir. 2008). Would a court 1n the Ninth Circurt find that a barebones motion within
the deadline, later followed by more detailed briefing, qualified as “timely” for purposes of tolling
under Rule 4(a)(4)?

--In the light of the concerns that might anse (post-Bowles) when rules authorize a court to extend
a deadline that is considered junisdictional, 1t would seem optimal for the Civil Rules to set a ivable
deadline for post-judgment motions so that extensions would not ordmnarily be necessary. Perhaps
this justifies departing from the 7-day-increment presumption and setting the deadline at something
a bit longer than 21 days. Members noted that setting the deadline at 28 days might allow a would-
be appellant to know whether a motion has been made before filing the notice of appeal (at least
when CM/ECF is used) but did not advocate 28 days since that would in effect encourage appellants
to wait to the next-to-last day to file their notice of appeal -- an undesirable practice. Perhaps 25
days might strike a middle point? No consensus was reached on this issue.

I hope that this 1s helpful!
Best regards,
Cathie

Discussion: The Committee recommends that 28-day periods be substituted for the 30-day periods
in Rules 50, 52, and 59 as published.

The imtial choice of 30-day periods began with the view that the 10-day penods 1n the
present rules are too short in many complex cases. Courts often respond by one of two strategies.
The simpler and safer is to delay entry of judgment; the difficulty with this strategy 1s that 1t induces
feelings of guilt stemmung from the Rule 6(b)(2) direction that these periods cannot be extended.
The other strategy 1s to require timely filing within the 10-day pentod but allow an extended briefing
schedule and permt wide latitude n developing arguments made i general terms 1n the motion
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The Commttee considered the possibility of amending Rule 6(b)(2) to permut extension of
the Rules 50, 52, and 59 time periods on a case-by-case basis. Even putting aside the question
whether that approach should extend to Rule 60(b) as well, permitting extension of time periods
closely integrated with the time to appeal under Appellate Rule 4 seemed risky. It opted mstead to
extend the Rules 50, 52, and 59 periods to a length that should suffice in almost all cases, Picking
the length of the periods began by recognizing that the present 10-day periods run for at least 14
days, and will run longer still if there 15 an intermediate legal holiday. An extension to 21 days did
not seem to provide much relief. Adhering to the convention that chooses 7-day multiples only for

pertods of 7, 14, and 21 days, the choice was to recommend 30 days.

The comments and the advice of the Appellate Rules Commuttee showed that 1t is better to
avoid a 30-day period because the time to file a notice of appeal m most civil actions also is 30 days
The prospect that a notice of appeal filed on the last day will be made “premature” by a post-
Judgment motion filed on the same day is not attractive. Some parties will become confused and
manage to mismanage the notice-of-appeal requirements at later stages. The Civil Rules Commuttee
concluded that the period in Rules 50, 52, and 59 should be shortened. It concluded that 28 days
would be better than 21 days 1f the Appellate Rules Committee should concur that this alternative
would adequately reduce the risks that attend premature notices of appeal. The Appellate Rules
Committee has concurred. This will become the only 28-day period in the Civil Rules — former
30-day periods were retained as 30-day periods, making 30 days the cetling of the 7-day increments
approach. The value of allowing this much time, however, outweighs the seeming eccentricity.

Changes Made after Publication and Comment

The 30-day period proposed in the August 2007 publication is shortened to 28 days.

Rule 52, Findings and Conclusions by the Court;
Judgment on Partial Findings

| * ok ok k X
2 (b) Amended or Additional Findings. On a party’s
3 motion filed no later than 46 28 days after the entry of
4 Judgment, the court may amend its findings — or make
5 additional findings -— and may amend the judgment
6 accordingly The motion may accompany a motion for a new
7 trial under Rule 59.

S ok ok &k
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Committee Note

Former Rules 50, 52, and 59 adopted 1 0-day periods for their
respective post-judgment motions. Rule 6(b) prohibits any expansion
of those pertods. Experience has proved that 1n many cases 1t is not
possibie to prepare a satisfactory post-judgment motion 1n 10 days,
even under the former rule that excluded intermediate Saturdays,
Sundays, and legal holidays. These time periods are particularly
sensitive because Appellate Rule 4 Integrates the time to appeal with
a timely motion under these rules. Rather than introduce the prospect
of uncertainty in appeal time by amending Rule 6(b) to permit
additional time, the former 10-day periods are expanded to 28 days.
Rule 6(b) continues to prohibit expansion of the 28-day period.

28 days. The reasons are given in the discussion of Rule 50

ends shortening the 30-day period pubhshed for comment to

The 30-day period proposed in the August 2007 publication is shortened to 28 days.

10

Changes Made after Publication and Comment

Rule 53. Masters
¥ % & % %

() Action on the Master’s Order, Report, or

Recommendations.

F ok ok ok %

(2) Time to Object or Move to Adopt or Modify. A
party may file objections to — or a motion to adopt or
modify — the master’s order, report, or
recommendations no later than 26 21 days after a copy is

served, unless the court sets a different tume

* ok ok & %
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Committee Note

The time set in the former rule at 20 days has been revised to
21 days. See the Note to Rule 6.

Rule 54, Judgment; Costs
¥ % k % k

(d) Costs; Attorney’s Fees.

(1) Costs Other Than Attorney’s Fees. Unless a
federal statute, these rules, or a court order provides
otherwise, costs — other than attorney’s fees —
should be allowed to the prevailing party But costs
against the United States, its officers, and 1ts
agencies may be imposed only to the extent allowed
by law. The clerk may tax costs on + day*s 14 days’
notice. On motion served within the next 5 7 days,

the court may review the clerk’s action

F ok ok ok %

Committee Note

Former Rule 54(d)(1) provided that the clerk may tax costs on
1 day’s notice. That pertod was unrealistically short. The new 14-day
pertod provides a better opportunity to prepare and present a response.
The former 5-day period to serve a motion to review the clerk’s action
is extended to 7 days to reflect the change 1n the Rulc 6(a) method for
computing periods of less than 11 days.

Rule 55. Default; Default Judgment

* ok ok % ¥
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(b) Entering a Default Judgment.

¥ %k ok %

(2) By the Court. In all other cases, the party must
apply to the court for a default judgment. A default
Judgment may be entered against a minor or incompetent
person only 1f represented by a general guardian,
conservator, or other like fiduciary who has appeared. If

the party against whom a default Judgment is sought has

10
11
12
13
14
15

16

appeared personally or by a representative, that party or
1ts representative must be served with written notice of
the application at least 3 7 days before the hearing. The
court may conduct hearings or make referrals ——
preserving any federal statutory right to a jury tnal —

when, to enter or effectuate Judgment, it needs to.

* ok %k %

Committee Note

The time set in the former rule at 3 days has been revised to 7
days. See the Note to Rule 6.

Rule 56. Summary Judgment

(a) By a Claiming Party. A party clalmmg rehief may move,

with or without supporting affidavits, for summary judgment

on all or part of the claim Thcﬂﬁohmmay*bc—ﬁ-}cd—m—m
time-after

la |
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actromor

ﬁ?——h—ommmmmﬁmm
Todgment:
(b) By a Defending Party. A party against whom relief 1s

sought may move at-any~tinre, with or without supporting

affidavits, for summary judgment on all or part of the claim.

(c) Servimg-the Time for a Motion, Response, and Reply;
Proceedings. The-motronrmust-beserved-atteast+16-days

(1) These times apply uniess a different time 1s set by

local rule or the court orders otherwise:

(A) apartymaymove for summary judgment at any

time until 30 days after the close of all discovery:

(B) a party opposing the motion must file a

response within 2] days after the motion 18 served or

aresponsive pleading 1s due, whichever 1s later: and

(C) the movant may file areply within 14 days after

the response is served.

(2) The judgment sought should be rendered 1f the
pleadings, the discovery and disclosure materials on file,
and any affidavits show that there is no genuine 1ssue as
to any matenal fact and that the movant 1s entitled to

judgment as a matter of law.
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* % & % %

Committee Note

The timing provistons for summary judgment are outmoded
They are consolidated and substantially revised n new subdivision
(c)(1). The new rule allows a party to move for summary judgment at
any tume, even as early as the commencement of the action. If the
motion seems premature both subdrvision (¢)(1) and Rule 6(b) allow
the court to extend the time to respond. The rule does set a
presumptive deadline at 30 days after the close of all discovery.

The presumptive timing rules are default provisions that may
be altered by an order in the case or by local rule. Scheduling orders
are likely to supersede the rule provisions n most cases, deferring
summary-judgment motions until a stated time or establishing
different deadlines. Scheduling orders tailored to the needs of the
spectlic case, perhaps adjusted as it progresses, are likely to work
better than default rules. A scheduling order may be adjusted to adopt
the parties’ agreement on timing, or may require that discovery and
motions occur in stages — including separation of expert-witness
discovery from other discovery.

Local rules may prove useful when local docket conditions or
practices are mncompatible with the general Rule 56 timing provisions.

If a motion for summary judgment is filed before a responsive
pleading is due from a party affected by the motion, the time for
responding to the motion is 21 days after the responsive pleading is
due

Rule 59, New Trial; Altering or Amending a
Judgment

* k% ok %

(b} Time to File a Motion for a New Trial. A motion for
a new tnal must be filed no later than 19 28 days after the

entry of judgment,

(¢) Time to Serve Affidavits. When a motion for a new

trial 1s based on affidavits, they must be filed with the motion.
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The opposing party has 16 14 days after being served to file

oppostng affidavits;butthat pertod-may be-extendedforup-to

strputatron. The court may permut reply affidavits.

(d) New Trial onthe Court’s Initiative or for Reasons Not
in the Motion. No later than 10 28 days after the entry of
Judgment, the court, on its own, may order a new trial for any
reason that would justify granting one on a party’s motion.
After giving the parties notice and an opportunity to be heard,
the court may grant a timely motion for a new trial for a reason
not stated in the motion In exther event, the court must specify

the reasons in its order.

(¢) Motion to Alter or Amend a Judgment. A motion to
alter or amend a judgment must be filed no later than 16 28

days after the entry of the judgment.

Committee Note

Former Rules 50, 52, and 59 adopted 10-day periods for their
respective post-judgment motions. Rule 6(b) prohibits any expansion
of those periods. Experience has proved that in many cases 1t 1s not
possible to prepare a satisfactory post-judgment motion 1n 10 days,
even under the former rule that excluded intermediate Saturdays,
Sundays, and legal holidays. These time periods arc particularly
sensitive becausc Appellate Rule 4 integrates the time to appeal with
a timely motion under these rules. Rather than introduce the prospect
of uncertainty in appeal time by amending Rule 6(b) to perrmt
additional time, the former 10-day periods are expanded to 28 days.
Rule 6(b) continues to prohibit expansion of the 28-day period

Former Rule 39(c) set a 10-day period after being served with
amotion for new trial to file opposing affidavits It also provided that
the period could be extended for up 20 days for good cause or by
stipulation. The apparent 20-day lirmit on extending the time to file
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opposing affidavits seemed to conflict with the Rule 6(b) authority to
extend time without any specific limut. This tension between the two
rules may have been inadvertent. It1s resolved by deleting the former
Rule 59(c) limit. Rule 6(b) governs. The underlying 10-day period
was extended to 14 days to reflect the change 1n the Rule 6(a) method
for computing penods of less than 11 days.

Discussion: The Committee recommends shortening the 30-day period published for
comment to 28 days. The reasons are given in the discussion of Rule 50.

Changes Made after Publication and Comment

The 30-day period proposed in the August 2007 publication is shortened to 28 days.

Rule 62. Stay of Proceedings to Enforce a Judgment
| (a) Automatic Stay; Exceptions for Injunctions,
2 Receiverships, and Patent Accountings. Except as stated
3 in this rule, no execution may issue on a judgment, nor may
4 proceedings be taken to enforce 1it, until 46 14 days have
5 passed after 1ts entry. But unless the court orders otherwise,
6 the following are not stayed after being entered, even if an
7 appeal 1s taken:

g * ok ok % %

Committee Note

The time set in the former rule at 10 days has been revised to
14 days. See the Note to Rule 6.

Rule 65. Injfunctions and Restraining Orders

1 * ok ok ok ok
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(b} Temporary Restraining Order.

ok ok ok g

(2) Contents; Expiration, Every temporary
restraming order 1ssued without notice must state the
date and hour it was issued: describe the injury and state
why 1t 15 ureparable; state why the order was 1ssued
without notice; and be promptly filed in the clerk’s
office and entered in the record. The order expires at
the time after entry — not to exceed 16 14 days — that
the court sets, unless before that time the court, for good
cause, extends it for a like pertod or the adverse party
consents to a longer extension. The reasons for an

extension must be entered n the record.

* ok % ok %

Committee Note

The time set in the former rule at 10 days has been revised
to 14 days See the Note to Rule 6.

Rule 68. Offer of Judgment

(a) Making an Offer; Judgment on an Accepted Offer.
More-than10 At least 14 days before the date set for trial
begms, a party defending agamst a claim may serve on an
opposing party an offer to allow judgment on specified terms,
with the costs then accrued. If, within 16 14 days after being
served, the opposing party serves written notice accepting the

offer, either party may then file the offer and notice of
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8 acceptance, plus proof of service. The clerk must then enter
9 judgment
10 * ok ok % %
11 (¢) Offer After Liability is Determined. When one
12 party’s hability to another has been determined but the extent
13 of hability remains to be determined by further proceedings,
14 the party held liable may make an offer of judgment. It must
15 be served within a reasonable time — but at least 48 14 days
16 — before the date set for a hearing to determine the extent of
17 liability.
18 k k ko &

Committee Note

Former Rule 68 allowed service of an offer of judgment more
than 10 days before the trial begins, or — if hability has been
determined — at least 10 days before a hearing to determine the
extent of hability It may be difficult to know in advance when trial
will begin or when a hearing will be held. The time is now measured
from the date set for tral or hearing; resetting the date establishes a
new time for serving the offer.

The former 10-day periods are extended to 14 days to reflect
the change in the Rule 6(a) method for computing periods less than
11 days.

Summary of Comments
RULE 68

07-CV-013: Alexander J. Manners, Esq., points to a problem that exists in current Rule 68 equally
with the proposed time revisions The evident purpose of the rule 1s to require a decision whether
to accept a Rule 68 offer of judgment before trial starts. But there 1s a loophole Using the proposed
times to itlustrate, the offcr may be served “at least 14 days before the date set for trial * * *. If,
within 14 days after being served, the opposing party” accepts, 1t 1s accepted. But if service 1s made
by any means other than in-hand, Rule 6(d) adds 3 days after the pertod expires. That could be
during or even after trial. This question could be addressed 1n Rule 68: “If, withm by the earhier of
14 days after being served or the start of trial, the opposing party serves written notice accepting the
offer * * *7
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Rule 71.1.

(d)

Process.

Condemning Real or Personal Property

* & ok ok ok

* & ok ok ok

(2) Contents of the Notice.

(A)

Main Contents. Each notice must name the

court, the title of the action, and the defendant to

whom it 1s directed. It must descnibe the property

sufficiently to identify it, but need not describe any

property other than that to be taken from the

named defendant. The notice must also state:

(1) that the action is to condemn property,
(ii) the interest to be taken;
(iii) the authority for the taking,

(iv) the uses for which the property 1s to be
taken;

(v) that the defendant may serve an answer
on the plaintiff’s attorney within 26 21 days

atter being served with the notice:

(vi) that the failure to so serve an answer

constitutes consent to the taking and to the

as suggested a practical problem. Perhaps
question of backward-counting perniods
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court’s authonty to proceed with the action

and fix the compensation; and

(vii) that a defendant who does not serve an

answer may file a notice of appearance.

* ok k ok %

(¢) Appearance or Answer.

* K ok % ¥

(2) Answer. A defendant that has an objection or
defense to the taking must serve an answer within 26 21
days after being served with the notice. The answer

must.

% ok ok ok %

Committee Note

The times set in the former rule at 20 days have been revised
to 21 days. See the Note to Rule 6.

Rule 72. Magistrate Judges: Pretrial Order

(a) Nondispositive Matters. When a pretrial matter not
dispositive of a party’s claim or defense is referred to a
magistrate judge to hear and decide, the magistrate judge
must promptly conduct the required proceedings and, when
appropriate, 1ssue a written order statin gthedecision. A party
may serve and file objections to the order within 48 14 days

after bewng served with a Copy A party may not assign as
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8 error a defect in the order not timely objected to. The district
9 Judge in the case must consider timely objections and modity
10 or set aside any part of the order that 15 clearly erroneous or
11 1S contrary to law.
12 (b) Dispositive Motions and Prisoner Petitions.
13 * ok & % %
14 (2) Objections. Within 10 14 days after being served
15 with a copy of the recommended disposition, a party
16 may serve and file specific written objections to the
17 proposed findings and recommendations A party may
18 respond to another party’s objections within 16 14 days
19 after being served with a copy Unless the district Jjudge
20 orders otherwise, the objecting party must promptly
21 arrange for transcribing the record, or whatever portions
22 of it the parties agree to or the magistrate judge
23 constders sufficient.
24 * & ok %k k

Committee Note

The times set m the former rule at 10 days have been revised
to 14 days. See the Note to Rule 6

Summary of Comments
RULE 72

07-CV-008. Robert J. Newmeyer, Administrative Law Clerk, urges that 28 U.S.C § 636(b)(1) must
be amended to agree with the 14-day periods set by proposed Rule 72. He also suggests that 14 days
15 too short for objections to recommended disposition of a dispositive matter — the time should be
28 days, or 30. ‘

Recommendation- Amendment of § 63 6(b) is the one statutory recommendation firmly set for the
Crvil Rules list.
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Rule 81. Applicability of the Rules in General;
Removed Actions

% %k k ok

(¢) Removed Actions.

* ok ok ok ok

(2) Further Pleading. After removal, repleading is
unnecessary uniess the court orders it. A defendant who
did not answer before removal must answer or present
other defenses or objections under these rules within the

longest of these periods:

(A) 2621 days after receving — through service
or otherwise — a copy of the initial pleading

stating the claim for relief;

(B) 26 21 days after being served with the
summons for an 1mitial pleading on file at the time

of service; or
(C) 57 days after the notice of removal 1s filed.

(3) Demand for a Jury Trial.

¥ ok ok ok

(B) Under Rule 38. If all necessary pleadings
have been served at the time of removal, a party
entitled to a jury trial under Rule 38 must be given
onc if the party serves a demand within 10 14 days

after:
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(1) 1t files a notice of removal; or

(if) 1t is served with a notice of removal

filed by another party.

* ok ok k k

Committee Note

The times set in the former rule at 5, 10, and 20 days have been

revised to 7, 14, and 21 days, respectively. See the Note to Rule 6.
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Rule B. In Personam Actions: Attachment and
Garnishment
* k Xk Kk k
(3) Answer.

(a) By Garnishee. The garnishee shall serve an
answer, together with answers to any mterrogatories
served with the complaint, within 26 21 days after
service of process upon the garnishee. Interrogatories to
the garnishee may be served with the complaint without
leave of court. If the garnishee refuses or neglects to
answer on oath as to the debts, credits, or effects of the
defendant m the garnishee’s hands, or any
Interrogatories concerming such debts, credits, and
effects that may be propounded by the plaintiff, the
court may award compulsory process against the
garnishee. If the garnishee admits any debts, credits, or
effects, they shall be held in the garnishee’s hands or
paid nto the registry of the court, and shall be held 1n

either case subject to the further order of the court.

* k ok % ok

Committee Note

The time set 1n the former rule at 20 days has been revised to

21 days. See the Note to Rule 6.
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Rule C. In Rem Actions: Special Provisions
* ok ok ok ok

(4) Notice. No notice other than execution of process 1s
required when the property that is the subject of'the action has
been released under Rule E(5) Ifthe property is not released
within 10 14 days after exccution, the plaintiff must promptly
— or within the time that the court allows — give public
notice of the action and arrest 1n a newspaper designated by
court order and having general circulation n the district, but
publication may be termunated 1f the property 1s released
before publication is completed The notice must specify the
time under Rule C(6) to file a statement of interest i or night
against the seized property and to answer This rule does not
affect the notice requirements 1n an action to foreclose a
preferred ship mortgage under 46 U.S.C. §§ 31301 et seq., as

amended.
® ok k& ok ok
(6) Responsive Pleading; Interrogatories.
(a) Maritime Arrests and Other Proceedings.”™

() aperson who asserts a right of possecssion or
any ownership interest in the property that is the

subject of the action must file a verified statement

"""A technical revision of Supplemental Rule C(6)(a) has been proposed
for adoption without publication to take effect on December 1, 2008 That
revision has no effect on the proposal to amend subparagraph (A) to extend
the time to file from 10 days to 14 days
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of right or interest:

(A) within 10 14 days after the execution of

process, or
(B) within the time that the court allows;

(if) the statement of right or interest must describe
the 1nterest in the property that supports the
person’s demand for its restitution or right to

defend the action;

(iii) an agent, bailee, or attorney must state the
authority to file a statement of night or interest on

behalf of another; and

(iv) aperson who asserts a right of possession or
any ownership interest must serve an answer within
20 21 days after filing the statement of interest or

nght.

* ok ok % ok

Committee Note

The times set 1n the former rule at 10 or 20 days have been
revised to 14 or 21 days. See the Note to Rule 6.

206




10

11

12

13

14

15
16
17

18
19

20

21

22

Civil Rules Commuttee Report -43-

Rule G. Forfeiture Actions In Rem
* %k k ok %

(4) Notice.
% k ok ok %

(b) Notice to Known Potential Claimants.

(i) Direct Notice Required. The government
must send notice of the action and a copy of the
complaint to any person who reasonably appears to
be a potential claimant on the facts known to the
government before the end of the time for filing a

claim under Rule G(5)(a)(n)(B).
(i) Content of the Notice. The notice must state:
(A) the date when the notice 1s sent;

(B) adeadline for filing a claim, at least 35

days after the notice 1s sent;

(C) that an answer or a motion under Rule
12 must be filed no later than 26 21 days

after filing the claim; and

(D) the name of the government attorney to

be served with the claim and answer.

* % k k%

(5) Responsive Pleadings.

ok ok ok k
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(b} Answer. A claimant must serve and file an answer
to the complamt or a motion under Rule 12 within 26 21
days after filing the claim. A claimant waives an
objection to in rem jurisdiction or to venue if the

objection is not made by motion or stated 1n the answer.
Special Interrogatories.

(a) Time and Scope. The government may serve
special interrogatones limited to the clarmant’s 1dentity
and relationship to the defendant property without the
court’s leave at any time after the claim is filed and
before discovery 1s closed. But if the claimant Serves a
motion to dismiss the action, the government must serve
the mterrogatories wathin 20 21 days after the motion is

served

(b) Answersor Objections. Answers or objections to
these interrogatories must be served within 26 21 days

after the interrogatories are served

() Government’s Response Deferred. The
government need not respond to a claimant’s motion to
dismiss the action under Rule G(8)(b) unt1] 26 21 days

after the claimant has answered these interrogatones

% & ok ok %

Committee Note

The times set in the former rule at 20 days have been revised

to 21 days. Sec the Note to Rule 6.
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Form 3. Summons.
(Caption — See Form 1.)

To name the defendant:

A lawsuit has been filed against you.

Within 26 21 days after service of this summons on you (not counting the day
you recelved it), you must serve on the plaintiff an answer to the attached complaint

or a motion under Rule 12 of the Federal Rules of Civil Procedure,

¥k ok % %

Form 3

07-CV-016: FDIC Legal Division, offers an observation generated by the form of
publication. The August publication uses asterisks to indjcate that not all of Form
3 was published. The omitted part includes the very advice the FDIC thinks
should be there — that the pertod is 60 days, not 21 days, 1f the defendant 1s the
Umnited States, a United States agency, etc.

Recommendation: None needed.
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Form 4. Summons on a Third-Party Complaint.
(Caption — See Form 1.)

To name the third-party defendant

A lawsuit has been filed against defendant » who as third-party
plaintiff is making this claim agamnst you to pay part or all of what [he] may owe to

the plamntiff

Within 26 21 days after service of this summons on you (not counting the day
you received it), you must serve on the plaintiff and on the defendant an answer to
the attached third-party complaint or a motion under Rule 12 of the Federal Rules of

Civil Procedure.

* & ok ok %

Form 60. Notice of Condemnation.

(Caption — See Form 1.)

* % % k ok

4. If you want to object or present any defense to the taking you must serve
an answer on the plaintiffs attorney within 20 21 days [after being served with this

notice][from (insert the date of the last publication of notice)]. Send your answer to

this address

L I 3 S
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RULE 30(d)(1): 1 DAY OF 7 HOURS

07-CV-018. The Seventh Circuit Bar Association Committee on Rules of Practice & Procedure
suggests that some means should found to state clearly whether the “hours-are-hours” approach
supersedes the Commuittee Note to Rule 30(d)(1), which states that the 7 hours for a deposition 1s
calculated by actual time taken, not including breaks. Some members suggested that if break
time continues to be excluded, the Committee should consider revising Rule 30(d)(1) because it
i1s difficult to fit 7 hours of actual deposition time into one day when breaks are excluded.

Discassion: The Committee concluded that there is no need to address this question by adding a
comment to the Rule 6 Committee Note. The common-sense advice in the 2000 Committee
Note should be sufficiently ingrained n practice to prevail without difficulty.

(3) Statutory Time Periods

Cwvil Rule 6(a) applies in calcalating statutory time periods. The Time-Computation
Subcommuttee has coordinated the work of identifying statutory time periods that should be
mncreased to offset the de facto reduction that will result from changing to a days-are-days
computation method. Professor Struve compiled a long hst of statutes that set pertods less than
cleven days. After studying the statutes that bear on cwil actions, the Committee concluded that
only one statute should be recommended for amendment. 28 U.S.C. § 636(b) sets the period for
objecting to magstrate yjudge orders and recommendations at 10 days. Proposed Rules 72(a} and
(b) extend the time from 10 days to 14 days, recogmzing that under the present computation
method 10 days has always meant at least 14 calendar days It is essential that § 636(b) be
amended to allow 14 days so that statute and rule continue to operate 1n harmony as they always
have.

The reasons for concluding that no other statutes need be recommended for amendment are
summarized 1 the draft Minutes for the Apnl Commuttee meeting.

211




Crvil Rules Commuttee Report -48-

B Amended Rules Published in August 2007

Proposed amendments to Rule 8(c), 13(f), 15(a), 48(c), and 81(d) were published for
comment 1n August 2007. All but Rule 8(c)are recommended for adoption as published, apart
from deleting references to “possession” from Rule 81 (d)(2) and 1ts Commuttee Note. Rule 8(c)
will be held for further study in the Advisory Committee. Bankruptcy Judges have repeatedly
advised that deleting “discharge 1n bankruptcy” from the Rule 8(c) list of affirmative defenses is
both appropriate and long overdue. The Department of Justice has expressed reservations that
require further attention.

AUGUST 2007 PUBLISHED PROPOSALS TO AMEND RULES 8(C), 13(F), 15(A), 48(C), 81(D)

Proposals to amend Rules 8(c), 13(f), 15(a), 48(c), and 81(d) were published for comment
m August 2007. Comments were received on all but Rule 48(c). The proposals, summaries of
comments, and recommendations are set out separately for each rule.

Rule 8. General Rules of Pleading

1 * % %k % k
2 (c) Affirmative Defenses.
3 (1) In General. In responding to a pleading, a party
4 must affirmatrvely state any avoidance or affirmative detense,
5 including.
6 * accord and satisfaction;
7 * arbitration and award,
8 * assumption of nisk;
9 * contributory negligence;

10 —dtschargembankruptey;

11 * duress;

12 * estoppel;

13 » failure of consideration;

14 * fraud,;
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15 * 1llegality;

16 * injury by fellow servant;
17 » laches,

i8 « license;

19 * payment;

20 * release;

21 * res Judicata;

22 » statute of frauds;

23 * statute of linutations; and
24 * wWalver.

25 #* k% ok k ok

Committee Note

“[Dhischarge in bankruptcy” is deleted from the list of affirmative
defenses. Under 11 U.S.C. § 524(a)(1) and (2) a discharge voids a
Jjudgment to the extent that 1t determines a personal hability of the
debtor with respect to a discharged debt. The discharge also operates
as an 1njunction against commencement or continuation of an action
to collect, recover, or offset a discharged debt. These consequences
of a discharge cannot be waived. If a claimant persists in an action
on a discharged claim, the effect of the discharge ordinanly is
determined by the bankruptcy court that entered the discharge, not the
court in the action on the claim.

Summary of Comments

07-CV-015- Hon. Jeffrey S. Bucholiz, Acting Assistant Attorney General, writes at length to argue
that “discharge in bankruptcy” should not be deleted from the Rule 8(c) list of affirmative defenses
Alternatively, the Commuttee Note should explain that the change is intended to require that creditors
plead that the debt was excepted from discharge, and should not observe that the effect of a
discharge ordinanly 1s determined by the bankruptcy court that entered the discharge.

It1s recognized that the 9th Circuit BAP 11 2005 ruled that a 1970 bankruptey code amendment
validated the “discharge in bankruptey” provision of Rule 8(c), 1t is argued that whether or not the
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decision is correct as to the effects of the 1970 amendment, it is wrong after adoption of the 1978
Code. The 1970 amendment reflected fears that creditors would bring actions on discharged debts,
hoping for defaults that would waive the discharge defense Now sanctions for willful violations
of the discharge injunction provide adequate deterrence In any event, 1f the debt was discharged the
debtor can invoke Rule 60(b) to vacate the judgment or can ask the bankruptcy court to enforce the
discharge injunction.

The central point 1s that not all debts of a bankruptcy debtor are discharged even 1f the debtor
1s “discharged.” Some debts are excepted.

One category of debts are not dischargeable only if declared not dischargeable by the
bankruptcy court during the bankruptcy case; these are the only debts within the exclusive
determination of the bankruptcy court — the creditor must advance these grounds of
nondischargeability in the bankruptcy case or lose them.

Other debts are antomatically excepted from discharge by operation of law, there 1s no need
to raise nondischargeabulity in the bankruptcy case. Such debts include tax debts governed by 11
U S.C. § 523(a)(1) — disputes frequently anse on the (a)(1)(C) question whether the debtor made
any willful attempt to defeat the tax. At some point someone needs to plead to this question.

A debt also is not discharged if the creditor is not given notice of the bankruptcy case in time
to file a claim Because of this possibility, it is urged that “a debtor who responds to a post-
discharge complaint on a debt that may well be excepted from discharge” without raising discharge
as a defense should not be able to avoid the ensuing judgment. [It is not said how common this
event is as compared to other grounds for nondischargeability, nor why the judgment should not be
void under the governing statute 1f indeed the creditor had the required notice.]

The Comnuttee Note observation about determination of the effect of a discharge by the
bankruptcy court that entered the discharge is countered by observing that bankruptcy jurisdiction
15 conferred on the district courts (and the bankruptcy courts as umits of the district courts).

Italso is argued that a judgment on a debt that was arguably excepted from discharge must be
accorded res judicata effect, this argument migrates into the assertion that 1f discharge is deleted as
an affirmative defense the Commuttee Note should recognize that the result 1s to shift to the creditor
the burden of pleading nondischargeability. At least if the pleaded ground of nondischargeability
1s “plausible,” the debtor should not be able to completely ignore the action on the claimed debt
(The 1dea seems to be that if the plaintiff pleads nondischarge and the defendant fails to deny the
allegation, nondischarge is admitted.)

It also 1s argued that the statutory provision barring waiver of the provisions on the discharge
injunction and voiding a judgment addresses only contractual waivers, not warver by failure to piead
discharge as an affirmative defense,

And it is noted that nonbankruptcy courts have concurrent jurisdiction to determine the
application of a specific exception to discharge.

A particular problem arises from tax debts. The government often sues both the tax debtor and
a fraudulent transferce, seeking a personal judgment aganst the debtor on the theory that the tax debt
was not dischargeable because of a willful attempt to defeat payment and also judgment against the
transferee The debtor rushes to the bankruptcy court with a complaint to determine dischargeability
If the bankruptcy court proceeds, the government is at risk that a victory declaring the debt not
dischargeable 1s not binding 1n the separate action against the transferce, while a ruling that the debt
was discharged forecloses any action against the transferee. It 1s better to avoid dual lity gation of the
same issue by retaining jurisdiction in the district court where the collection action was filed.
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Finally, 1t1s urged that no apparent hardship has resulted from Rule 8(c), and that state practice
commonly also treats discharge as an affirmative defense.

Response: Deletion of “discharge n bankruptcy” from the Rule 8(c) catalogue of affirmative
defenses was recommended with confidence by bankruptey judges. The detailed Department of
Justice comments suggested the need for further advice. Professor J effrey Morris, Reporter for the
Bankruptcy Rules Committee, generously took up the request for help and provided this response:

RESPONSE TO DOJ COMMENT ON CIVIL RULE 8(c)

The Department 1s correct, in part, in notin g that creditors may pursue 1n either state or federal
courts the collection of debts that are not discharged. It 1s also correct in noting that bankruptcy
courts have exclusive jurisdiction only over dischargeability actions under § 523 (a)(2), (4), and (6)
as provided by § 523(c). Furthermore, the Department is correct that the bankruptcy courts have
concurrent junisdiction with other federal courts and state courts to determine the dischargeability
of claims excepted from the discharge under the other subparagraphs in § 523(a) of the Bankruptcy
Code. 1do not believe that these correct statements, however, lead to the conclusion that Rule 8(c)
should not be amended to delete “discharge in bankruptcy” from the list of affirmative defenses.

The Crvil Rules Commuttee noted in its materials pubhished 1 connection with the publication
of the proposed amendment to Rule 8(c) that § 524(a)(1) provides that any judgment that is obtained
at any time is void to the extent that the Judgment purports to determine the personal liability of the
debtor with respect to a discharged debt. The premuse of the deletion of “discharge in bankruptcy”
from the list of affirmative defenses is that the statute operates to prevent any such judgment from
being effective. There should be no need for a debtor to aftirmatively assert the discharge as a
defense m an action based on a discharged claim. That is true without regard to whether the creditor
15 a governmental unit, or any other type of creditor. If the underlying claim is allegedly
nondischargeable under § 523(a)(2), (4), or (6), and the creditor does not act timely i the bankruptcy
court to obtain an order that the debt 1s excepted from the discharge, that creditor is permanently
enjoined under § 524(a)(2) from attempting to collect that debt. Moreover, if the creditor violates
that injunction and obtains a judgment, that Judgment 1s void (note that it 1s void and not voidable)
under § 524(a)(1). Ths statutory scheme 15, and 1s wtended to be, self executing. Requiring a
debtor (who has already been told not to worry about a creditor who holds a discharged debt) to
affirmatively plead the bankruptcy discharge is inconsistent with this system.

The Department notes that this system actually predates the 1978 Code, and the Civil Rules
Commuttee’s materials also highlight that fact. Those matenals state that § 524(a)(1) and its
predecessor statute both created an mjunction against the collection of discharged debts and against
any attempts to collect those debts. In fact, one need not go too far back to find (off the top of my
head, I think it was 1n 1966 or so) that debtors once had to apply for a discharge, and the failure to
do so resulted 1n a debtor going through the process but recerving no discharge even though no
grounds existed on which to object to the discharge This led to the change in the default rule from
“no discharge unless requested by the debtor” to “discharge granted unless an objection is
successfully obtamned by a party in mnterest.” Retaining the discharge as an affirmative defense is
inconsistent with over 40 years of bankruptcy law.

The Department is correct that many kinds of debts are not discharged. Of course, for those
debts, the debtor/defendant cannot affirmatively or otherwise plead the defense of a bankruptcy
discharge The only impact of maintarning the requirement that debtors affirmatively plead the
discharge defense 1s to obtam Judgments more eastly i cases 1n which the debtor otherwise files an
answer. Thus, under the DOJ view, if debtor/defendants file no answer, default judgments can be
entered. If they file an answer but do not include an availablc bankruptcy discharge defense, then
the discharge defense 1s waived This directly contradicts § 524(a) and should not be permitted
under the Crvil Rules.
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It 1s this statutory scheme that makes deletion of “discharge mn bankruptcy” from Rule 8(c)
appropriate and, indeed, necessary. The other 1ssues about concurrent jurisdiction and the like raised
by DOJ are all correct, but not truly relevant. The closest question the Department raises has very
little to do with DOJ whose most likely problems will arise under the tax and student loan
nondischargeabihty categories. That is, under § 523(a)(3), creditors whose claims are not listed 1n
the bankruptcy case can later assert 1n any court with jurisdiction that therr claim was not discharged
in the bankruptcy case. The Department’s brief discussion of the 1ssue, however, is misleading in
my opinion. In fact, the vast majority of individual debtor bankruptcy cases are no asset cases. The
overwhelming majonty of courts that have considered the 1ssue have held that claims that were not
listed 1n the debtor’s case are nonetheless discharged. Section 523(a)(3) 1s effectively imited to the
protection of the holders of claims that suffered by virtue of not receiving notice of the case. These
creditors are those who could not timely file an action under § 523(a}(2), (4), or (6), or creditors who
would have shared 1n a distribution of the estate’s assets if they had been able to file a proof of claim
in a timely fashion. Because most of the individual debtor cases are no asset cases, § 523(a)(3) plays
a limited role.

My bottom line — the Rule should be amended as proposed. The Commuttee Note, however,
should also be amended to avoid the suggestion made in the last sentence of the Note. The sentence
certamnly does not state that the bankruptcy court has exclusive jurisdiction over all matters relating
to the discharge, but 1t could be misunderstood as meaning that bankruptcy courts have this
exclusive jurisdiction. Itis clear to me that the Committee had no such intention. The Note merely
states what I think 1s the most regular result when an issue of the extent of the bankruptcy discharge
is raised. But, amending the Committee Note to replace the last sentence with something along
the following lines might be more appropriate.

SUGGESTED ADDITION TO COMMITTEE NOTE TO RULE 8(c):

Because the Bankruptcy Code provisions governng the effect of the discharge are self-
executing, 1t 1s inappropriate to require that debtors affirmatively raise the discharge as
a defense.

Recommendation: The Committee concluded that if the objections of the Department of Justice can
be resolved in time for a recommendation of the Standing Committee, “discharge in bankruptcy”
should be stricken from Rule 8(c), as published, and that the final sentence of the published
Committee Note be replaced as set out below. Because the objections have not been resolved, it 1s
recommended that this proposal be deferred for further study.

This recommendation rests on the structure of the bankruptcy statutes Rule 8(c) does not now
address an action on a claim that has not been discharged in bankruptcy, and 1t will not address such
an action after the amendment If a debt has in fact been discharged, however, 1t would be
inconsistent with the statutes even to require the discharged debtor to plead the discharge, much less
to watve the discharge by failure to plead it. A judgment on a discharged debt 1s void, and there 1s
no reason to contemplate superseding the statute even 1f that could be done without abridging the
substantive right created by the discharge. (It would do no good, and much mischuef, to create a
special category of affirmative defense that must be pleaded but 1s not lost by failure to plead and
that voids the judgment.)

The last sentence of the Committee Note as published, however, offers advice on a topic -—
the relationships between the court where the action 1s filed and the bankruptcy court that entered
the discharge — that 1s better left to be worked out by the courts 1n whatever circumstances present
themselves. The concerns raised by the Department of Justice may deserve recognition by adding
a few words in the next-to-last sentence and substituting a new final sentence as follows.

* * * These consequences of a discharge cannot be warved; the Bankruptcy Code
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provisions governing the effect of a discharge are self-executing. Hactarmantperssts
an-actronr ot aascrargea <ia S €TeCt 0 - OISCITATEC y
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elam This amendment does not address pleading by a claimant who belicves that a
claim is not barred by an adversary’s discharge,

Rule 13. Counterclaim and Crossclaim

1 L

2 H—Omitted-Counterclaim-The courtmay permit aparty to
3 | oteadt 1 ] e e
4 thronghroverstght, madverteneeorexcusable negtector
5 justrcesorequres:

6 EEEE

Committee Note

Rule 13(f) 1s deleted as largely redundant and potentially
musleading. An amendment to add a counterclaim will be governed
by Rule 15. Rule 15(a)(1) permits some amendments to be made as
a matter of course or with the opposing party’s written consent.
When the court’s leave 1s required, the reasons described in Rule
13(f) for permitting amendment of a pleading to add an omitted
counterclaim sound different from the general amendment standard
in Rule 15(a)(2), but seem to be administered — as they should be —
according to the same standard directing that leave should be freely
given when justice so requires. The independent existence of Rule
13(f) has, however, created some uncertainty as to the availability of
relation back of the amendment under Rule 15(c). See 6 C. Wright,
A, Miller & M. Kane, Federal Practice & Procedure Civil 2d, §
1430. Deletion of Rule 13(f) ensures that relation back is governed
by the tests that apply to all other pleading amendments.

Summary of Comments
07-CV-015: Hon. Jeffrey S. Bucholtz, Acting Assistant Attorney General, supports the change

Discussion- That Rule 13(f) be recommended for adoption as published. No changes need be made
1in the Committee Note
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Rule 15. Amended and Supplemental Pleadings

(a) Amendments Before Trial.

(1) Amending as a Matter of Course. A party may

amend 1ts pleading once as a matter of course within’

(A)—before—bemng—served—with—a—responsive
pteading; 21 days after serving it, or

(B) withm20-d . o the-pheadmeif
tenditred " Ll
not-yetomthetrial-calendar if the pleading 1s one to

which a responsive pleading is required. 21 davs

after service of a responsive pleading or 21 days

after service of a motion under Rule 12(b), (¢}, or
(f). whichever is earlier.

* kK AR

Committee Note

Rule 15(a) 1s amended to make three changes in the time
allowed to make one amendment as a matter of course.

Former Rule 15(a) addressed amendment of a pleading to
which aresponsive pleading 1s required by distinguishing between the
means used to challenge the pleading. Serving a responsive pleading
termimated the right to amend. Serving a motion attacking the
pleading did not terminate the nght to amend, because a motion is not
a “pleading” as defined 1n Rule 7 The nght to amend survived
beyond decision of the motion unless the decision expressly cut oft
the right to amend.

The distinction drawn 1n former Rule 15(a) is changed 1n two
ways. First, the right to amend once as a matter of course terminates
21 days after service of a motion under Rule 12(b), (e), or (f). This
provision will force the pleader to consider carefully and promptly
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the wisdom of amending to meet the arguments 1in the motion. A
responsive amendment may avoid the need to decide the motion or
reduce the number of issues to be decided, and will expedite
determination of 1ssues that otherwise might be raised sertatim. It
also should advance other pretrial proceedings.

Second, the right to amend once as a matter of course is no
longer terminated by service of a responsive pleading. The
responsive pleading may point out issues that the original pleader had
not considered and persuade the pleader that amendment is wise. Just
as amendment was permitted by former Rule 15(a) in response to a
motion, so the amended rule permits one amendment as a matter of
course in response to a responsive pleading. The right is subject to
the same 21-day limit as the nght to amend in response to a motion.

The 21-day periods to amend once as a matter of course after
service of a responsive pleading or after service of a designated
motion are not cumulative. If a responsive pleading 1s served after
one of the designated motions is served, for example, there 15 no new
21-day penod.

Finally, amended Rule 15(a) extends from 20 to 21 days the
period to amend a pleading to which no responsive pleading is
allowed and omits the provision that cuts off the right 1f the action is
on the trial calendar. Rule 40 no longer refers to a trial calendar,**
and many courts have abandoned formal trial calendars. It is more
effective to rely on scheduling orders or other pretrial directions to
establish time limits for amendment in the few situations that
otherwise might allow one amendment as a matter of course at a time
that would disrupt trial preparations. Leave to amend still can be
sought under Rule 15(a)(2), or at and after trial under Rule 15(b).

Abrogation of Rule 13(f) establishes Rule 15 as the sole rule
governing amendment of a pleading to add a counterclaim.

** This statement anticipates the December 1, 2007 effective date of
pending Rule 40 amendments

Summary of comments

07-CV-011: Robert M. Steptoe, Jr., Esq agrees that a responsive pleading and a motion to dismiss
should have the same impact on the right to amend once as a matter of course. But he suggests that
the result should be that service of either cuts off the right to amend as a matter of course. Leave 1s
often granted when 1t 1 required. Requinng leave will encourage plaintitfs to take greater care in
framing the first amended complaint; that will help defendants because of “‘the closer scrutiny” given
a second or subsequent motion for leave to amend.
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07-CV-012: Professor Bradley Scott Shannon suggests (1) that the right to amend should be cut off
by erther a responsive pleading or a Rule 12 motion. “[T]he balance would be better struck by
placing more of a burden to avoid mistakes on the initial pleader.” Even 1f the mustakes are fairly
correctable, the court should retain discretion to grant or deny leave to amend. (2) “{A] court 1s all
but compelled to defer consideration on a motion to dismiss until the 21 day perniod expires. That
does not seem very efficient ”

07-CV-015: Hon. Jeffrey S. Bucholtz, Acting Assistant Attorney General, supports the change.

07-CV-018: The Seventh Circuit Bar Association Committee on Rules of Practice & Procedure
offers “strong support.” “This promotes economy and eliminates delay where a Rule 12 motion 1s
filed m response to the original complaint and the amendments ultimately do not alter the bases for
the Rule 12 motion.”

07-CV-020: The Jordan Center for Criminal Justice and Criminal Reform makes two suggestions.
The second is that the penod to amend once as a matter of course after service of a responsive
pleading or a Rule 12 motion should be extended to 28 days; 21 days is not enough, particularly
when the defendant points out deficiencies that require “further factual investigation that may
dramatically affect the legal landscape of the action.” The first rests on misinterpreting what 1s
intended: the comment reads the proposal to create a gap that suspends and then revives the nght to
amend once as a matter of course — the right persists for 21 days after service of the pleading,
disappears, and then reappears for 21 days after service of a responsive pleading or Rule 12 motion.
The question raised by this suggestion is whether (a)(1)(A) should be revised- “(A) if the pleading
is one to which a responsive pleading is not required, 21 days after serving it, (B) if the pleading 1s
one to which a responsive pleading 1s required, 21 days after service of a responsive pleading or 21
days after service of a motion * * *.”

Discussion: That Rule 15(a) be recommended for adoption as published. No changes need be made
in the Commttee Note. The Subcommittee and Commuttee constdered many variations on the right
to amend once as a matter of course and the events that cut it off The argument that at least a
responsive pleading should immediately terminate the right to amend was advanced vigorously in
Standing Committee discussion. No new reasons have been suggested for reconsidering the
recommendation The suggestion made by the Jordan Center is a matter of style; the rule as
published seems clear.
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Rule 48. Number of Jurors; Verdict; Polling

(a) Number of Jurors. A jury must mtiabytave begin

with at least 6 and no more than 12 members, and each juror

must participate 1n the verdict unless excused under Rule

47(c).

(b) Verdict. Unless the parties stipulate otherwise, the
verdict must be unanimous and must be returned by a jury of

at least 6 members.

{c) Polling. After a verdict is returned but before the jury 1s

discharged. the court must on a party’s reguest, or may on its

own, poll the jurors individually. If the poll reveals a lack of

unammity or assent by the number of jurors required by the

parties’ stipulation, the court may direct the jury to deliberate

further or may order a new trial

Committee Note

Jury polhing 1s added as new subdivision (¢), which 1s
drawn from Criminal Ruie 31(d) with minor revisions to
reflect Civil Rules Style and the parties’ opportunity to
stipulate to a nonunammous verdict

Summary of Comments: There were no comments on Rule 48(c).

Discussion: That Rule 48(c) be recommended for adoption as published. No changes need be made

in the Committee Note.
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Rule 81. Applicability of the Rules in General; Removed
Actions

d ok ok % %

(d) Law Applicable.

(1) “State Law” Defined. When these rules refer to
state law, the term “law™ includes the state’s statutes and the

state’s Judicial decisions.

(2) DistrictofColumbia “State” Defined. The term

“state” includes, where appropriate, the District of Columbia

and any United States commonwealth; or  terntory—+f—or
he Di - o the Bistr  Cotumbia

hed e the-Dist - and

(3) “Federal Statute” Defined in the District of

Columbia. By In the United States District Court for the

Dastnict of Columbia, the term “federal statute” includes any

Act of Congress that applies locally to the District.

Committee Note

Several Rules incorporate local state practice. Onginal Ruie
81(e) provided that “the word ‘state’ * * * includes, if appropriate,
the District of Columbia.” The definmition 1s expanded to include any
commonwealth or territory of the United States. As before, these
entities are included only “where appropriate ” They are included for
the reasons that counsel incorporation of state practice. For example,
state holidays are recognized in computing time under Rule 6(a).
Other, quite different, examples are Rules 64(a), invoking state law
for prejudgment remedies, and 69(a)(1), relying on state law for the
procedure on execution. Including commonwealths, territories{, and
possessions] 1n these and other rules avoids the gaps that otherwise
would result when the federal rule relies on local practice rather than
provide a uniform federal approach. Including them also establishes
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uniformity between federal courts and local courts in areas that may
nwvolve strong local interests, little need for uniformity among federal
courts, or difficulty in defining a uniform federal practice that
integrates cffectively with local practice.

Adherence to a local practice may be refused as not
“appropriate” when the local practice would impair a stgnificant
federal interest.

Summary of Comments’

07-CV-006: Jack E. Horsley, Esq., commenting on the Time-Computation proposals, suggests that
Rule 81(c)(2) be amended: “After removal, repleading 1s unnecessary unless leave 1s granted on the
party’s motton or unless the court orders 1t ”

07-CV-012: Professor Bradley Scott Shannon comments on 81(d)(1) — which was published only
to indicate minor Style revisions — that the defimtion of state “law” 1s under-inclusive and might
(for reasons not described) also be over-inclusive. Perhaps 1t should be deleted. As to (d)(2),
“definitions framed only m terms of what is included, though perhaps helpful in resolving some
ambiguities, can still leave a lot of unanswered questions. A better defimtion might be one that
states specifically what is included (or, if not practicable, no definition).”

07-CV-015: Hon. Jetfrey S. Bucholtz, Acting Assistant Attorney General, supports the proposal but
recommends that “possession” not be included. Amencan Samoa is the only possible land that
might fit within “possession ™ The Department of Justice 1s concerned that ““possession’ might be
mterpreted — incorrectly — to include United States military bases overseas.” Control over these
bases is addressed through agreements with foreign nations.

Biscussion: That Rule 81(d) be recommended for adoption with one change — the bracketed “[or
possession]” be deleted. The Department of Justice has been concerned from the beginning that
“possession” describes a presently null set and that it might generate confusion about such issues as
the status of mulitary bases on foreign soil. Rule 81(d)(2) would read:

(2) “State” Defined. The term “state” includes, where appropriate, the District of
Columbia and any United States Commonwealth; or territory forpossessiont.

Changes Made after Publication and Comment

The reference to a “possession” was deleted 1n deference to the concerns expressed by the
Department of Justice.
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C New Rule 62 1 Published in August 2007

The “indicatrve rulings™ provisions of new Civil Rule 62.1 and new Appellate Rule 12.1 were
worked out over a penod of several years, culminating 1n parallel proposals published for comment
1n August 2007. 1t s recommended that Rule 62.1 be approved for adoption with modest wording
changes.

Rule text: Rule 62.1 1s recommended for adoption as published with one change. An accidental shp
in transmisston resulted in publication without a change in subdivision (c) that was submutted to the
Standing Committee and approved for publication. As published, subdivision (c) refers to remand
“for further proceedings.” The version approved for publication refers to remand “for that purpose.”
This version 1s better for at least two reasons. It tracks the language of subdivision (a)(3). And 1t
clearly linmts (c) to a remand to act on the motion pending in the district court. The published
reference to a remand for further proceedings could include remand after the court of appeals has
decided not to remand for proceedings on the pending motion and has decided the appeal on grounds
that both moot the motion and require further proceedings on other issues.

This recommendation is compatible with proposed Appellate Rule 12.1(b), which refers to
remand “for further proceedings.” The focus of Rule 12.1(b) and its Committee Note 1s on the scope
of the remand, a question that concerns the court of appeals in the first instance.

Commuttee Note. The Committee Note should be revised to more accurately reflect the language of
Rule 62.1(a)(3) and the distinction between limited and full remand. Rather than refer to remand
of the “case” or “action,” the Note should refer to remand “for that purpose 7 As shown below, the
third sentence of the first paragraph would read: “But it can entertain the motion and deny 1t, defer
consideration, or statc that 1t would grant the motion if the aetrontsremanded court of appeals
remands for that purpose or state that the motion raises a substantial 1ssue.” The first sentence of
the fourth paragraph would read: “Often 1t wall be wise for the district court to determine whether
it in fact would grant the motion if the case ts-remanded court of appeals remnands for that purpose.”

Other changes are made in the Committee Note to conform to the Commattee Note for proposed
Appellate Rule 12.1. The lengthiest change 1s the addition of two new sentences m parentheses at
the end of the first paragraph. These new sentences address a fine-point aspect of Appellate Rule
4: filing a notice of appeal does not establish a “pending” appeal if a timely post-judgment motion
suspends the effect of the notice.

New Rule 62.1 is recommended for adoption:

Rule 62.1 Indicative Ruling on Motion for Relief That is

Barred by a Pending Appeal

| (a) Relief Pending Appeal. If a timely motion 1s made for

2 relief that the court lacks authonty to grant because of an
3 appeal that has been docketed and 1s pending, the court may:
4 (1) defer consideration of the motion;

5 (2) deny the motion; or
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(3) state cither that it would grant the motion 1f the
court of appeals remands for that purpose or that the

motion raises a substantial issue

(b) Notice to the Court of Appeals. The movant must
promptly notity the circuit clerk under Federal Rule of
Appellate Procedure 12.1 if the district court states that it
would grant the motion or that the motion raises a substantial

155ue.

(c) Remand. The district court may decide the motion if

the court of appeals remands for further-proceedings that
purpose.

Committee Note

This new rule adopts for any motion that the district court
cannot grant because of a pending appeal the practice that most courts
follow when a party makes a Rule 60(b) motion to vacate a Judgment
that is pending on appeal. After an appeal has been docketed and
while 1t remains pending, the district court cannot grant a Rule 60(b)
motion without a remand. But 1t can entertain the motion and deny
it, defer consideration, or state that it would grant the motion if the
actromrtsremanded the court of appeals remands for that purpose or
state that the motion raises a substantial 1ssue. Experienced appeat
lawyers often refer to the suggestion for remand as an “indicative
ruling.” (The effect of a notice of appeal on district-court authority
1s addressed by Appellate Rule 4(a)(4), which hsts six motions that,
i filed within the relevant time limit, suspend the effect of a notice
of appeal filed before or after the motion is filed until the last such
motion is disposed of. The district court has authonty to grant the
motion without resorting to the mdicative ruling procedure.)

This clear procedure ts helpful whenever rehief 1s sought from
an order that the court cannot reconsider because the order is the
subject of a pending appeal. Rule 62.1 does not attempt to define the
ctrcumstances 1 which an appeal limits or defeats the district court’s
authority to act in the face of a pending appeal  The rules that govern
the relationship between trial courts and appellate courts may be
complex, depending m part on the nature of the order and the source
of appeal junisciction. Rule 62.1 apphes only when those rules
deprive the district court of authonity to grant relief without appellate
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permission It the district court concludes that 1t has authority to
grant rehef without appellate permission, 1t can act without falling
back on the indicative ruling procedure.

To ensure proper coordination of proceedings in the district
court and in the appellate court, the movant must notify the circuit
clerk under Federal Rule of Appellate Procedure 12.1 1f the district
court states that it would grant the motion or that the motion raises a
substantial issue. Remand is in the court of appeals’ discretion under
Appellate Rule 12.1.

Often it will be wise for the district court to determine whether
it in fact would grant the motion if the easers—remanded court of
appeals remands for that purpose. But a motion may present complex
issues that requure extensive litigation and that may either be mooted
or be presented 1n a different context by decision of the issues raised
on appeal. Insuch circumstances the district court may prefer to state
that the motion raises a substantial issue, and to state the reasons why
it prefers to decide only if the court of appeals agrees that it would be
useful to decide the motion before decision of the pending appeal.
The district court is not bound to grant the motion after stating that
the motion raises a substantial issue; further proceedings on remand
may show that the motion ought not be granted.

Summary of Comments

07-CV-012: Professor Bradley Scott Shannon thinks the proposal “eminently pragmatic,” but
objects that a court that does not have jurisdiction should not be allowed to “decide” a matter. That
“is immproper, certainly as a matter of established principles of American legal process, 1f not also
as a matter of constitutional justiciability.”

07-CV-015: Hon. Jeffrey S. Bucholtz, Acting Assistant Attorney General, supports the proposed
rule *“It should be beneficial to practitioners, who generally do not know how to address motions
issued while a case 1s pending on appeal, and it will provide clarity to both the district courts and
courts of appeals 1n addressing such motions.”

07-CV-018: The Seventh Circuit Bar Association Commuttee on Rules of Practice & Procedure
thinks the rule 1s “ammed primanly or exclusively at motions pursuant to Civil Rule 60. If that
indeed 1s the case, then the new rules or the comments might mention that fact, so as to avoid a
vanety of other motions being made under the new rules, such as motions for fees.”

Discussion It 1s recommended that Rule 62.1 be adopted as published, with the change indicated
in subdivision (¢).

Changes Made After Publication and Comment

The rule text 1s changed by substituting “for that purpose” for “further proceedings”; the
reason 15 discussed above.

Minor changes are made in the Committee Note to make it conform to the Committee Note
for proposed Appellate Rule 12 1.
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I1 RECOMMENDATIONS FOR PUBLICATION

The Commuttee recommends publication for comment of amendments to Rules 26 and 56.
The Rule 26 amendments address disclosure and discovery of trial-witness experts The Rule 56
amendments completely rewnte Rule 56 to bring the procedures for seeking and opposing summary
judgment nto line with the better practices commonly — and often generally — observed in present
practice. The standard for granting summary judgment 1s not affected by this proposal.

A Rule 56: Summary Judgment
Introduction

The Rule 56 proposals described here were presented 1n somewhat different form for imtial
discussion at the January meeting of this Committee They have been revised 1n later deliberations
that were significantly advanced by suggestions made at the January meeting.

The proposals have been developed in a Rule 56 Subcommittee chaired by Judge Michael
Baylson and refined in Advisory Commuttee discussions. The process was advanced by the
valuable contributions of the many lawyers, judges, and academics who participated in two
miniconferences 1n January and November 2007. Studies by the Federal Judicial Center also have
provided important insights into the operation of present Rule 56. Memoranda on local rules by
Jeftrey Barr and James Ishida of the Rules Committee Support Office demonstrated the widespread
adoption and great vanety of local rules. Andrea Kuperman contributed memoranda on two issues
— discretion to deny summary judgment despite the apparent lack of a genuine dispute and the
practice of “deeming admitted” a statement of fact to which there 1s no proper response as required
by alocal rule The materals attached to this report are limited to those that are new since J anuary
— the two Kuperman memoranda and the most recent FIC report.

The purpose of these proposals was described m presenting them last January. They represent
an effort to improve the procedures for making and opposing summary-judgment motions, and to
facilitate the judge’s work in resolving them. From the beginning, the Commuittee has been
determined that no change should be attempted in the summary-judgment standard or n the
assignment of burdens between movant and nonmovant. The amendments are designed to be
neutral as between plaintiffs and defendants. The aim 1s a better Rule 56 procedure that increases
the likelihood of good motions and good responses, and deters bad motions and bad responses.
No prediction 1s offered whether the result will be more or fewer motions, or more or fewer
summary judgments Improved procedures may, for example, reduce strategic use of summary-
judgment motions as a short-cut means to discover an adversary’s positions and evidence or as
unworthy means of increasing delay and expense. The need to 1dentify clearly the facts the movant
asserts cannot be genuinely disputed, and to point directly to the record materials that support the
assertion, should discourage motions with little or no chance of success. Even if an 1ll-founded
motion is made, clear presentation will facilitate an efficient response and prompt denial Improved
procedures, on the other hand, may encourage well-founded motions and focused responses,
facilitating well-informed decision.

Rule 56 has been held on the Civil Rules agenda for several years following an attempt at
thorough revision that failed in 1992; a summary of that attempt was attached to the J anuary report.
It was brought back for active consideration both because of the integral relationships among
pleading, discovery, and summary judgment and because ofreasons intrinsic to evolving summary-
Jjudgment practice,

The Advisory Commuttee has worked on discovery, and has considered notice pleading, for
many years Efforts to achieve fully satisfactory discovery practices have continued without
surccase for forty years and show no sign of abating. Notice pleading, the gateway to discovery,
has been the subject of puzzled attention for nearly twenty years, and has been brought back to the
fore by the Twombly deciston discussed 1n the instghtful panel discussion last January Summary
judgment is widely recognized as the third main component of the 1938 revolution that established
notice pleading and sweeping discovery. The Subcommittee and Advisory Commuttee unanimously
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agreed that improvements 1n summary judgment procedure, made without changing the standard
for summary judgment or the related moving burdens, can improve the role of summary-judgment
as the third leg of the notice-pleading, discovery, summary-judgment stool.

More concrete considerations supplemented these overarching concerns. Rule 56 has not been
amended, apart from the Style Project, formany years Practice has grown increasingly out of touch
with the present rule text. Most districts have adopted local rules to supplement the national rule.
These local rules have provided 1deas and experience that have played a central role in developing
the proposed amendments The laboratories provided by individual districts, separately and
collectively, have proved invaluable. At the same time, the local rules are not uniform, and at times
mandate practices that are inconsistent from one district to another It 1s useful, and increasingly
important, to restore greater uniformity through a national rule that builds on the most successful
local rules as well as on proliferating interpretations of present Rule 56 text.

It bears emphasizing again that the summary-judgment project began with the determination
that the standard for granting summary judgment shouid not be reconsidered. Restatement of the
summary-judgment burdens also was placed off-limits because the burdens are closely tied to the
standard. It is better to leave these matters to continuing evolution under the 1986 Supreme Court
decisions that have guided practice for the last twenty years and more.

The importance of the preview discussion last January also bears repeating. The rule text has
been improved at several points. The improvements are in part better expression of persisting
concepts, but also in part better understanding of the relationships among the subdivisions.
Following a brief descriptive overview, these improvements are highlighted in the detailed
description of the proposal, along with suggestions of the most important topics for discussion. In
addition to the changes in rule text, the Committee Note has been considerably shortened in
response to the continuing emphasis on brevity.

Overview

Proposed Rule 56 and the accompanying Commuttee Note are set out below. The rule-text
revisions are so extensive that a traditional comparison draft showing changes by over- and
underlining would serve little purpose. A clean copy of present Rule 56 1s provided for purposes
of comparnison,

Subdivision (a): This subdivision carries forward from present Rule 56(c) the familiar standard for
summary judgment, changing only one word. “Genuine 1ssue” becomes “genuine dispute ” The
Commuttee Note emphasizes that the change does not affect the summary-judgment standard.
“Dispute” 1s chosen because it focuses directly on the question to be decided, and also because 1t
facihtates drafting later subdivisions. Subdivision (a) also provides a clear statement that summary
judgment may be sought on an entire action, on a claim or defense, or on part of a claim or defense.
Finally, this subdivision provides an explicit direction that the court should state the reasons for
granting or denying summary judgment.

Subdivision (b}: This subdivision establishes the times for motion, response, or reply. It carries
forward the times provided by the Time-Computation Project amendments, adapted to the new Rule
56 structure.

Subdivision (¢): This subdivision establishes a comprehensive procedure for presenting and
resisting a summary-judgment motion. The motion is presented in three parts — the motion 1tself,
a statement of facts that cannot be genuinely disputed, and a brief; a response that addresses each
stated fact and may state additional facts that preclude summary judgment, along with a brief, and
a reply to any additional facts stated n the response, again with a brief Requirements are
established for supporting positions on the facts, Common practice 15 recognized by stating that
a court need consider only matenals calied to 1ts attention by the parties, but may consider other
materials in the record  Provision 1s made for stating 1n a response or reply that matenals cited to
support a fact position arc not admissible in evidence And the familiar provisions allowing
consideration of affidavits or declarations are carried forward with some changes.
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Subdivision (d)' This subdivision carries forward with few changes the provisions of present
subdivision (f) that protect a nonmovant who needs an opportunity for further investigation or
discovery to support a response

Subdivision (g): This subdivision addresses the consequences of failing to reply, or replying n a
way that does not comply with the requirements of subdivision (c). The first action listed 1s likely
to be the first action in most cases — a reminder of the need to respond in proper form and an
opportunty to do so. The second action is discretionary — the court may consider a fact
undisputed The third action 1s to grant summary judgment if the facts, including facts considered
undisputed, satisfy the summary-judgment standard. The fourth action is “any other appropriate
order.”

Subdivision (f): This subdivision recognizes well-established practices in granting summary
Judgment for a nonmovant, granting or denying a motion on grounds not raised in the motion or
response, or considering summary judgment on the court’s own. Notice and a reasonable time to
respond must be provided.

Subdivision (g): This subdivision supplements subdivision (a)’s recognition of summary judgment
on all or part of a claim or defense. The focus here is on a ruling that grants less than all the relief
requested by the motion. The court first considers the motion, applying the summary-judgment
standard as directed by subdivision (a). Then if the court does not grant all the requested relief the
court has discretion to enter an order stating any material fact that is not 1n genuine dispute

Subdivision (h): This subdivision carries forward present subdivision (g) with one significant
change. Rather than directing that the court “must” order sanctions, this provision says that the
court “may” order sanctions

Rule 56. Summary Judgment

1 (a) Motion for Summary Judgment or Partial
2 Summary Judgment. A party may move for summary
3 Judgment on all or part of a claim or defense The court
4 should grant summary judgment if there 1s no genuine
5 disputc as to any material fact and a party 1s entitled to
6 Judgment as a matter of law. The court should state on the
7 record the reasons for granting or denying summary
8 Judgment,

Y (b) Time for a Motion, Response, and Reply. These
10 times apply unless a different time 1s set by local rule or the
11 court orders otherwise 1n the case:

12 (1) aparty may file a motion for summary judgment
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at any time until 30 days after the close of all

discovery;

(2) a party opposing the motion must file a response
within 21 days after the motion 1s served or a

responsive pleading 1s due, whichever is later; and

(3) any reply by the movant must be filed within 14

days after the response is served.
Procedures.

(1) Case-specific procedure. The procedures in this
subdivision (c) apply unless the court orders otherwise

in a case.

(2) Motion, Statement, and Brief; Response,

Statement, and Brief; Reply and Brief.

(A) Motion, Statement, and Brief. The movant

must simultaneously file:

() a motion wdentifying each claim or
defense —  or the part of each claim or

defense — on which summary judgment 1s

sought;

(i) a separate statement that concisely
identifies in separately numbered paragraphs
only those matenal facts that cannot be
genuinely disputed and entitle the movant to

summary judgment, and
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(B)

(iii) a brief setting forth 1ts contentions on

the law or the facts

Response, Statement, and Brief by the

Opposing Party A party opposing summary

Jjudgment:

©)

(i) must file a response that includes a
statement that, in correspondingly numbered
paragraphs, accepts or disputes — or accepts
m part and disputes 1n part — each fact in

the movant’s statement;

(ii) may 1n the response concisely 1dentify
in separately numbered paragraphs
additional material facts that preclude

summary judgment; and

(iii) must file a brief setting forth its

contentions on the law or facts.
Reply and Brief. The movant:

() must file, in the form required by Rule
56(c)(2)(B)(1), a response to any additional

facts stated by the nonmovant; and

(i) may file a reply brief.

(3) Dispute Generally or for Purposes of Motion
Only. A party may accept or dispute a fact either generally

or for purposes of the motion only,
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(4) Citing Support for Statements or Disputes of

Fact; Materials Not Cited,

(A) A statement that a fact cannot be genuinely
disputed or 1s genumnely disputed must be

supported by:

(i) catation to particular parts of matenals
in the record, including depositions,
documents, electronically stored
information, affidavits or declarations,
stipulations (including those made for
purposes of the motion only), admissions,

nterrogatory answers, or other materials; or

(i) a showing that the materals cited do
not establish the absence or presence of a
genuine dispute, or that an adverse party
cannot produce admussible evidence to

support the fact

(B) The court need consider only matenals
called to its attention under paragraph (A), but 1t

may consider other materials 1n the record:
(i) toestablisha genuine dispute of fact; or

(i) to grant summary judgment 1f 1t gives

notice under Rule 56(f)

(5) Assertion that Fact is Not Supported by

Admissible Evidence. A response or reply to a
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statement of fact may state without argument that the
material cited to support the fact 1s not admissible 1n

evidence

(6) Affidavits or Declarations. An affidavit or
declaration used to support a motion, response, or reply
must be made on personal knowledge, set out facts that
would be admissible 1n evidence, and show that the
affiant or declarant is competent to testify on the

matters stated

(d) When Facts Are Unavailable. If 2 nonmovant shows
by affidavit or declaration that, for specified reasons, 1t
cannot present facts essential to justify 1ts opposition, the

court may
(1) defer considering the motion or deny 1t;

(2) allow time to obtain affidavits or declarations or

to take discovery; or
(3) 1ssue any other appropriate order.

(¢) Failure to Respond or Properly Respond. If a
response or reply does not comply with Rule 56(¢c) — or if

there is no response or reply — the court may:
(1} afford an opportunity to properly respond or reply,

(2) consider a fact undisputed for purposes of the

motion;

(3) grant summary judgment if the motion and
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supporting materials — including the facts considered

undisputed — show that the movant 1s entitled to it; or
(4) 1ssue any other appropnate order.

() Judgment Independent of the Motion. After giving

notice and a reasonable time to respond, the court may:
(1) grant summary yjudgment for a nonmovant;

(2) grant or deny the motion on grounds not raised by

the motion or response; or

(3) consider summary judgment on its own after
tdentifying for the partics matenal facts that may not be

genuinely in dispute.

(g) Partial Grant of the Motion. If the court does not
grant all the relief requested by the motion, it may enter an
order stating any material fact — including an 1tem of
damages or other relief — that 1s not genuinely 1n dispute

and treating the fact as established 1n the case

(h) Affidavit or Declaration Submitted in Bad Faith. If
satistied that an affidavit or declaration under this rule is
submitted in bad faith or solely for delay, the court — after
notice and a reasonable time to respond — may order the
submitting party to pay the other party the reasonable
expenses, including attorney’s fees, it incurred as a result.

Anoffending party or attorney may also be held in contempt.
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Committee Note

Rule 56 15 revised to improve the procedures for presenting and
deciding summary-judgment motions and to make the procedures
more consistent with those already used in many courts. The
standard for granting summary judgment remains unchanged. The
language of subdivision (a) continues to require that there be no
genuine dispute as to any material fact and that a party be entitled to
Judgment as a matter of law. The amendments will not affect
continuing development of the decisional law construing and
applying these phrases. The source of contemporary summary-
judgment standards continues to be three decisions from 1986:
Celotex Corp v Catrett, 477 U.S 317; Anderson v. Liberty Lobby,
Inc, 477 U.S. 242; and Matsushita Electrical Indus Co. v Zenith
Radio Corp , 475 U.S. 574.

Subdivision (a). Subdivision (a) carries forward the summary-
Judgment standard expressed in former subdivision (c), changing only
one word — genuine “issue” becomes genuine “dispute.” “Dispute”
better reflects the focus of a summary-judgment determination.

The first sentence is added to make clear at the beginning that
summary judgment may be requested not only as to an enfire case but
also as to a claim, defense, or part of a claim or defense. The
subdivision caption adopts the common phrase “partral summary
judgment” to describe disposition of less than the whole action,
whether or not the order grants all the relief requested by the motion.

Subdivision (a) also adds a new direction that the court should
state on the record the reasons for granting or denying summary
judgment. Most courts recognize this practice. Among other
advantages, a statement of reasons can facilitate an appeal or
subsequent trial-court proceedmgs. It is particularly mmportant to
state the reasons for granting summary judgment, the statement may
be dispensed with only when the reasons are apparent both to the
parties and to an appellate court. The form and detail of the
statement of reasons are left to the court’s discretion.,

The statement on denying summary judgment need not address
every available reason. But identification of central 1ssues may help
the parties to focus further proceedigs.

Subdivision (b). The timing provisions in former subdivisions (a)
and (c} [were consolidated and substantially revised as part of the
time computation amendments that took effect in 2009.] These
provisions are adapted by new subdivision (b) to fit the context of
amended Rule 56. The timing for each step is directed to filing.
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Subdivision (c). Subdivision (c) is new. It establishes a common
procedure for summary-judgment motions synthesized from sunilar
elements found in many local rules.

The subdivision (c) procedure is designed to fit the practical
needs of most cases. Paragraph (1) recognizes the court’s authority
to direct a different procedure by order in a case that will benefit from
different procedures. The order must be spectfically entered in the
particular case. The parties may be able to agree on a procedure for
presenting and responding to a summary-judgment motion, tailored
to the needs of the case. The court may play a role in shaping the
order under Rule 16.

The circumstances that will justify departure from the general
subdivision (c) procedures are variable. One example frequently
suggested reflects the (c)(2)(A)(i1) statement of facts that cannot be
genuinely disputed. The court may find it useful, particularly in
complex cases, to set a limit on the number of facts the statement can
identify.

Paragraph (2) spells out the basic procedure of motion,
response, and reply. It identifies the methods of supporting the
posttions asserted, recognizes that the court is not obhged to search
the record for information not cited by a party, carries forward the
authority to rely on affidavits and declarations, and directs that
contentions as to law or fact be set out 1n a separate brief.

Subparagraph (2)(A) directs that the motion must describe each
claim, defense, or part of each claim or defense as to which summary
Judgment is sought. A motion may address discrete parts of an action
without seeking disposition of the entire action.

The motion must be accompanied by a separate statement that
concisely 1dentifies in separately numbered paragraphs only those
matenial facts that cannot be genumely disputed and entitle the
movant to summary judgment. Many local rules require, 1n varying
terms, that a motion include a statement of undisputed facts. In some
cases the statements and responses have expanded to identification of
hundreds of facts, elaborated 1n hundreds of pages and supported by
unwieldy volumes of matenals  This practice 15 self-defeating. To
be effective, the motion should focus on a small number of truly
dispesitive facts

The response must include a statement that, by correspondingly
numbered paragraphs, accepts, disputes, or accepts n part and
disputes in part each fact in the Rule S6(c)2)(AXu) statement Under
Rule 56(c)(3), a response that a material fact 15 accepted or disputed
may be made for purposes of the motion only
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The response may go beyond responding to the facts stated to
support the motion by concisely 1dentifying 1n separately numbercd
paragraphs additronal matenal facts that preclude summary Judgment.

The movant must reply — using the form required for a
response — only to additional facts stated in the response. The reply
may not be used to address materials cited in the response to dispute
facts 1n the statement accompanying the motion. Except for possible
further rounds of briefing, the exchanges stop at this pomnt. A movant
may file a brief to address the response without filing a reply, but this
brief cannot address additional facts stated 1n the response unless the
movant files a reply.

Subdivision (c)(4)(A) addresses the ways to support a statement
or dispute of fact. Item (1) describes the familiar record materials
commonly relied upon and requires that the movant cite the particular
parts of the materials that support the facts. Materials that are not yet
in the record - including materials referred to in an affidavit or
declaration— must be placed in the record. Once materials are in the
record, the court may, by order 1n the case, direct that the materials be
gathered 1n an appendix, a party may voluntarily submit an appendix,
or the parties may submit a jomt appendix. The appendix procedure
also may be established by local rule. A party’s direction to a specific
location 1n an appendix satisfies the citation requirement. So too the
court may find 1t convenient to direct that a party assist the court 1n
locating materials buried mn a voluminous record.

Subdivision (c}(4)(A)(i1) recognizes that a party need not always
point to specific record materials. One party, without citing any other
matenals, may respond or reply that materials cited to dispute or
support a fact do not establish the absence or presence of a genuine
dispute  And a party who does not have the trial burden of
production may rely on a showing that a party who does have the trial
burden cannot produce admissible evidence to carry its burden as to
the fact.

Subdivision (c)}(4)(B) reflects judicial opmions and local rules
provisions stating that the court may decide a motion for summary
Judgment without undertaking an independent search of the record.
Nonetheless, the rule also recognizes that a court may consider record
matenals not called to 1ts attention by the parties. Consideration is
more likely to be appropriate when uncited material shows there 15 a
genuine dispute.  If the court intends to rely on uncited record
material to grant summary judgment 1t must give notice to the parties
under subdivision (f).

Subdivision (¢)(5) provides that a response or reply also may be
used to challenge the admussibility of material aited to support a fact.
The challenge can be supported by argument m the brief, or may be
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made in the brief alone. There is no need to make a separate motion
to strike. If the case goes to trial, farlure to challenge admissibility at
the summary-judgment stage does not forfeit the right to challenge
admissibility at trial

Subdivision (c)(6) carries forward some of the provisions of
former subdivision (e)(1). Other provisions are relocated or omutted.
The requirement that a sworn or certified copy of a paper referred to
in an affidavit or declaration be attached to the affidavit or
declaration 1s omitted as unnecessary given the requirement in
subdivision (c)(4)(A)(i) that a statement or dispute of fact be
supported by matenals in the record.

A formal affidavit 15 no longer required. 28 U.S.C. § 1746
allows a wntten unsworn declaration, certificate, verification, or
statement subscribed 1n proper form as true under penalty of perjury
to substitute for an affidavit.

Subdivision (d). Subdivision (d) carries forward without substantial
change the provisions of former subdivision (f).

A party who seeks relief under subdivision (d) should consider
seeking an order deferring the time to respond to the sumrmary-
Judgment motion,

Subdivision (e) Subdivision (e) addresses questions that arise when
aresponse or reply does not comply with Rule 56(c) requirements or
when there is no response or no reply to additional facts stated 1n a
response. Summary judgment cannot be granted by default even if
there is a complete failure to respond or reply, much less when an
attempted response or reply fails to comply with all Rule 56(c)
requirements Before deciding on other possible action, subdivision
(e)(1) recognizes that the court may afford an opportunity to respond
or reply in proper form,

Subdivision (e)}(2) authonzes the court to consider a fact as
undisputed for purposes of the moton when response or reply
requirements are not satisfied This approach reflects the “deemed
admitted” provisions i many local rules. The fact 1s considered
undisputed only for purposes of the motron, 1f summary judgment 1s
denied, a party who failed to make a proper Rule 56 response or reply
remains free to contest the fact in further proceedings And the court
may choose not to consider the fact as undisputed, particularly if the
court knows of record materals that show grounds for genuine
dispute
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Subdivision (e)(3) recognizes that the court may grant summary
Judgment if the motion and supporting matenals — including the
tacts considered undisputed under subdivision (€)(2) — show that the
movant is entitled to 1t Considering some facts undisputed does not
of itself allow summary judgment. If there 1s a proper response or
reply as to some facts, the court cannot grant summary judgment
without determining whether those facts can be genuinely disputed.
Once the court has determined the set of direct facts — both those 1t
has chosen to consider undisputed for want of a proper response or
reply and any that cannot be genumely disputed despite a
procedurally proper response or reply — it must determine the legal
consequences of these facts and permissible inferences from them.

Subdivision (e)(4) recognizes that still other orders may be
appropriate.  The choice among possible orders should be designed
to encourage proper responses and replies. Many courts take extra
care with pro se hitigants, advising them of the need to respond and
the nsk of losing by summary judgment if an adequate response is not
filed. And the court may seek to reassure itself by some examination
of the record before granting summary judgment against a pro se
litigant.

Subdivision (f). Subdivision (f) brings 1nto Rule 56 text a number of
related procedures that have grown up 1n practice. After giving
notice and a reasonable time to respond the court may grant summary
Judgment for the nonmoving party, grant or deny a motion on grounds
not raised by the motion or response, or consider summary judgment
on its own, In many cases 1t may prove useful to act by inviting a
motion; the invited motion will automatically trigger the regular
procedure of subdivision (c).

Subdivision (g). Subdivision (g) applies when the court does not
grant all the relief requested by a motion for summary judgment. It
becomes relevant only after the court has applied the summary-
Judgment standard carried forward in subdivision (a) to each claim,
defense, or part of a claim or defense, identified by the motion under
subdivision (¢)(2)(A)(1). Once that duty 1s discharged, the court may
decide whether to apply the summary-judgment standard to dispose
of a material fact that 1s not genuinely in dispute.

If 1t 15 readily apparent that summary judgment cannot be
granted the court may properly decide that the cost of determming
whether some potential fact disputes may be elumnated by summary
disposition 1s greater than the cost of resolving those disputes by
other means, including trial. Even if the court believes that a fact 15
not genuinely in dispute 1t may refrain from entering partial summary
judgment on that fact. The court may conclude that 1t 1s better to
leave open for trial facts and issues that may be better 1lluminated
perhaps at hittle cost — by the trial of related facts that must be tned
In any ¢vent
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Subdivision (h). Subdivision (h) cames forward former subdivision
(g) with two changes. Sanctions are madc discretionary, not
mandatory, reflecting the experience that courts seldom nvoke the
independent Rule 56 authonty to impose sanctions. See Cecl &
Cort, Federal Judicial Center Memorandum on Federal Rule of Civil
Procedure 56(g) Motions for Sanctions (April 2, 2007). In addition,
the rule text is expanded to recognize the need to provade notice and
a reasonable time to respond

Current Federal Rule of Civil Procedure 56

Rule 56. Summary Judgment

(a) By a Claiming Party. A party claiming rehef may
move, with or without supporting affidavits, for summary
Judgment on all or part of the claim. The motion may be filed

at any tume after:

(1) 20 days have passed from commencement of the

action; or

(2) the opposing party serves a motion for summary

judgment.

(b) By a Defending Party. A party against whom rehief is
sought may move at any tume, with or without supporting

affidavits, for summary judgment on all or part of the claim.

{¢) Serving the Motion; Proceedings. The motion must be
served at least 10 days before the day set for the hearing. An
opposing party may serve opposing affidavits before the
hearing day. The judgment sought should be rendered 1f the
pleadings, the discovery and disclosure materials on file, and

any affidavits show that there 15 no genuine 1ssue as to any
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material fact and that the movant 1s entitled to judgment as a

matter of law

(d) Case Not Fully Adjudicated on the Motion.

(e)

(1) Establishing Facts. If summary judgment 1s not
rendered on the whole action, the court should, to the
extent practicable, determine what material facts are not
genuinely at 1ssue. The court should so determine by
examining the pleadings and evidence before 1t and by
interrogating the attorneys. It should then 1ssue an order
specifying what facts — including items of damages or
other relief — are not genuinely at issue. The facts so

specified must be treated as established 11 the action.

(2) Establishing Liability. An interlocutory summary
judgment may be rendered on hability alone, even 1f

there 1s a genuine issue on the amount of damages.

Affidavits; Further Testimony.

(1) In General. A supporting or opposing affidavit
must be made on personal knowledge, set out facts that
would be admissible 1n evidence, and show that the
affiant is competent to testify on the matters stated. If a
paper or part of a paper is referred to in an affidavit, a
sworn or certified copy must be attached to or served
with the atfidavit. The court may permut an affidavit to

be supplemented or opposed by depositions, answers to
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interrogatones, or additional atfidavits.

(2) Opposing Party’s Obligation to Respond. When
a motion for summary judgment 1s properly made and
supported, an opposing party may not rely merely on
allegations or demals 1n its own pleading, rather, its
response must — by atfidavits or as otherwise provided
in this rule — set out specific facts showing a genuine
issue for trial. If the opposing party does not so respond,
summary judgment should, 1f appropnate, be entered

against that party.

() 'When Affidavits Are Unavailable. If a party opposing
the motion shows by affidavit that, for specified reasons, it
cannot present facts essential to justify its opposition, the

court may:

(1) deny the motion;

(2} order a continuance to enable affidavits to be
obtained, depositions to be taken, or other discovery to

be undertaken; or

(3) 1ssue any other just order

(g) Affidavit Submitted in Bad Faith. If satistied that an

affidavit under this rule 1s submmtted in bad faith or solely for

delay, the court must order the submitting party to pay the
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66 other party the reasonable expenses, including attorney’s fees,
67 it incurred as aresult. An offending party or attorney may also
68 be held 1n contempt.

Detailed Discussion and Questions
Subdvision (a}- Motion

(a) Motion for Summary Judgment or Partial Summary Judgment. A party may move for
summary judgment on all or part of a claim or defense. The court should grant summary
judgment if there 1s no genuine dispute as to any material fact and a party 1s entitled to
Judgment as a matter of law. The court should state on the record the reasons for granting or
denying summary judgment.

Partial Summary Judgment— **Ali or part of a claim or defense”: Courts and hitigants regularly refer
to “partial summary judgment,” although that phrase does not appear 1n present Rule 56. This drafi
distinguishes two concepts. The first 1s “partial summary judgment,” which may occur either
because the movant secks summary judgment only on part of the action — a claim, defense, or part
of a claim or defense — or because a motion for summary judgment on the entire action is not
granted in full. The second concept, expressed in proposed subdivision (g} and anchored 1n present
Rule 56(d), addresses the situation in which the court, after applying the summary-judgment standard
to the motion as presented, does not grant all the relief requested by the motion.

These concepts are implemented in two distinct steps. The first step, subdivision (a), mvokes
all the force of the direction that the court “should” grant summary judgment, a direction discussed
next below. The court must make this determination before considering the second step. The second
step, subdivision (g), invokes discretion to determine whether it remains useful to establish a
material fact as not genuinely in dispute even though the court has not granted all the relief requested
by the motion. Earlier drafts left this distinction 1n a state of some confusion, reflected by the
Standing Committee discussion last January. The present draft 1s designed to express the distinction
more clearly.

The question whether the rule should say “summary judgment on the whole action or on all or
part of a claim or defense™ has been discussed repeatedly. The question is purely one of style. The
Style convention 1s that singular expression always embraces the plural: the text authorizes a motion
on every claim or defense. The Commuittee Note says that summary judgment may be requested as
to an entirc case.

“Should” grant summary judgment — Discretion to deny: From 1938 to 2007, Rule 56(c) said that
“the judgment sought shall be rendered forthwith * * * Style Rule 56(c) translated “shall” as
“should.” The Commuttee Note observed. “‘[S]hall’ 1s changed to ‘should.” 1t is established that
although there 1s no discretton to enter summary judgment when there is a genuine 1ssue as to any
matenal fact, there 1s discretion to deny summary judgment when it appears that there 1s no genuine
1ssue as to any matenal fact. Kennedy v. Silas Mason Co., 334 U S. 249, 256-257 (1948) Many
lower court decisions are gathered in 10A Wright, Miller & Kane, Federal Practice & Procedure:
Cwvil 3d, § 2728. ‘Should’ in amended rule 56(c) recogmzes that courts will seldom exercise the
discretion to deny summary judgment when there 1s no genuine 1ssue as to any material fact
Similarly sparing exercise of this discretion is appropriate under Rule 56(e}2). Rule 56(d)(1), on
the other hand, reflects the more open-ended discretion to decide whether 1t 1s practicable to
determine what matenal facts are not genuinely at issue.”
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Atleastuntil December 1, 2010, Rule 56(c) will continue to say ““should.” Preliminary research
has not uncovered any cases addressing reactions to this word

Some observers continue to argue that “should” should have been translated as “must,” and
ought to be changed to “must” in the new Rule 56. When pressed, they would prefer “shall” to
“should.” Their concern 1s that “should” may exacerbate what they see as an unfortunate tendency
of some judges to delay or entirely omit any ruling on a summary-judgment motion 1n the hope that
uncertainty will press the parties to settle. Their fall-back position is that at the very least the
Commuttee Note should repeat and entrench the advice in the 2007 Committee Note that discretion
should seldom be exercised to deny summary judgment when the motion and response show there
is no genuine fact dispute.

The Subcommittee and Commuttee repeatedly considered and rejected the suggestion that
“must” ought to be substituted for “should.” Thus spring the Subcommuttee asked Andrea Kuperman
to research the cases that recognize discretion to deny summary judgment. Her memorandum 1s
attached. It identifies a number of decisions supporting this discretion. Many of the cases that seem
contrary are simply examples of routine statements of the general practice of reviewing summary
Judgment as a matter of law, made on appeal from orders granting summary judgment The only
clear statement rejecting discretion on appeal from an order denying summary judgment was made
in a case involving a defense of official immunity. Although the statement does not focus on the
special substantive role of official immunity, the context1s special Official immunity is established
as a protection not only against liability but also against the burdens of trial and even the burdens of
pretrial proceedings, including discovery It may well be that the substantive law of official
mmmunity will develop into an explicit principle that climinates discretion to deny summary
Judgment on one claim even when the same underlymg facts must continue through pretrial and trial
on closely related claims. That 1s a matter for substantive law, to be honored by procedural law.

Some measure of discretion seems indispensable. The clearest example s provided by motions
or rulings that imit summary judgment to only part of a case The determination whether some part
meets the “no genuine dispute” test may be close to the margin, uncertain as to grant or denial. Other
parts may clearly be in dispute, and involve facts that closely overlap the part that might be
appropnate for summary judgment. Trial on the parts that must be tried may require as much effort
as trial on all parts, illuminate the facts in ways that show summary judgment would not be
appropriate on any part, and protect against the risk that the partial summary judgment will be
reversed after appeal from the final judgment at great cost 1n duplicating proceedings.

Short of abandoning “should” in the rule text, the Committee Note could be used to repeat the
cautions expressed 1n the 2007 Committee Note. Earlier drafts did that. The Note also might be
used to recogmze that special substantive principles, such as official immumty, may defeat the
general (but mited) discretion to deny summary judgment In the end 1t was considered unwise to
use the Note for these purposes. Verbatim repetition of the 2007 Note would be redundant.
Variations on the 2007 Note could easily be seen as an effort to change the meaning of the rule text
without changing the text. And reflections on possible developments of substantive law should be
offered in a Commuttee Note, 1f at all, only for compelling reasons.

Genuine dispute: Despite the good reasons for adhering to the 1conic “no genuine 1ssue as to any
material fact” formula of present Rule 56(c), 1t has seemed better to change “1ssue” to “dispute.”
“Dispute” directly addresses the functional question. And it enables clear drafting throughout the
rest of the rule

State reasons for acting: Many courts of appeals repeatedly remind trial courts of the need to explain
the reasons for granting summary judgment The need to cxplam the reasons for denying summary
judgment is not as frequently remarked, apart from official-immunity appeals where 1t is important
to know what genuine disputes were found. The draft presented for discussion last January resolved
Advisory Committee uncertainties by providing that the court “must” state the reasons for granting
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summary judgment and “should” state the reasons for denying it. Further discussion led the
Subcommittee to recommend, and the Commuttee to approve, the present proposal that the court
“should™ state the reasons for either granting or denying summary judgment. The Commuittee
concluded that the reasons for granting summary judgment are so obvious in some cases that nothing
would be gained by requiring the court to restate the obvious.

Subdivision (b); Time

(b) Time for a Motion, Response, and Reply. These times apply unless a different time 1s set by
local rule or the court orders otherwise 1n the case:

(1) a party may file a motion for summary judgment at any tine until 30 days after the close
of all discovery;

(2) aparty opposing the motion must file a response within 21 days after the motion 1s served
or a responsive pleading is due, whichever is later; and

(3) any reply by the movant must be filed within 14 days after the response is served.
Time: These time provisions are adapted from the provisions published as part of the Time-
Computation Project. They are designed as “default” provisions to apply in cases not governed by
a scheduling order. It 1s expected that most cases will be governed by scheduling orders entered “in
a case.”

Each of the time provisions is measured by filing, an explicit event easily 1dentified. Filing also
is used in the procedural provisions of subdivision {c).

Subdvision (¢): Procedure
(c) Procedures.

(1) Case-specific procedure. The procedures 1n this subdivision (c) apply unless the court
orders otherwise 1n a case.

(2) Motion, Statement, and Brief; Response, Statement, and Brief; Reply and Brief.
(A) Motion, Statement, and Brief 'The movant must simultaneously file

(i) a motion 1dentifying each claim or defense — or the part of each claim or
defense — on which summary judgment is sought;

(ii) a separate statement that concisely identtfies in separately numbered paragraphs
only those material facts that cannot be genuinely disputed and entitle the
movant to summary judgment; and

(iti)a bricf sctting forth its contentions on the law or the facts.

(B) Response, Statement, and Brief by the Opposing Party A party opposing summary
Judgment-

(i) must file a response that includes a statement that, in correspondingly numbered
paragraphs, accepts or disputes — or accepts 1n part and disputes in part —
each fact in the movant’s statement;

(ii) may 1n the response concisely wdentify 1n separately numbered paragraphs 245
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additional materal facts that preclude summary judgment, and
(iii) must file a brief setting forth its contentions on the law or facts.
(C) Reply and Brief The movant,

(i) must file, in the form required by Rule 56(c)(2)}B)(1), a response to any
additional facts stated by the nonmovant; and

(ii) may file a reply brief.

(3) Dispute Generally or for Purposes of Motion Only. A party may accept or dispute a fact
etther generally or for purposes of the motion only

(4) Citing Support for Statements or Disputes of Fact; Materials Not Cited.

(A) A statemnent that a fact cannot be genunely disputed or is genuinely disputed must
be supported by:

(i) citation to particular parts of materials 1n the record, including depositions,
documents, electronically stored information, affidavits or declarations,
stipulations (including those made for purposes of the motion only),
admissions, interrogatory answers, or other matenals; or

(i) a showng that the materials cited do not establish the absence or presence of a
genuine dispute, or that an adverse party cannot produce admissible evidence
to support the fact.

(B) The court need consider only matenals called to its attention under paragraph (A), but
1t may consider other materials 1 the record:

(i) to establish a genuine dispute of fact; or
(ii) to grant summary judgment 1f it gives notice under Rule 56(f).

(5) Assertion that Fact is Not Supported by Admissible Evidence. A response or reply to a
statement of fact may state without argument that the material cited to support the fact is
not admassible 1n evidence.

(6) Affidavits or Declarations. An affidavit or declaration used to support a motion, response,
or reply must be made on personal knowledge, set out facts that would be admissible in
evidence, and show that the affiant or declarant 1s competent to testify on the matters
stated.

“Orders otherwise 1n a case”: Subdivision (c)(1) recognizes the authonty to depart from the general
procedures set out in paragraphs (2) through (6) by order in a case. The Commuttee believes that
these procedures are well adapted to the needs of most cases But it 1s clear that some cases,
particularly complex cases, will require different procedures tailored to particular needs. More
generally, docket conditions, local practice, or the preferences of an individual judge may make 1t
desirable to establish different procedures either through a scheduling order or pretrial conferences.
The parties to a particular case also may find 1t desirable to agree on different procedures; their
agreement may be confirmed by order, although the court remains free to reject an agreed order for
reasons of effective casec management
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The Commuttee Note observes that one reason for entering a case-specific order may be to lumit
the number of facts a party may assert cannot be genuinely disputed. This possibility 1s noted with
subdivision (¢} 2)(A)(11).

Authority to depart by order 1n a case does not authorize local rules inconsistent with the
national rule. Many districts have adopted local rules governing summary-judgment motion practice.
These local rules have generated many of the ideas mcorporated 1n these amendments. Not
surprisingly, some local rules provisions are inconsistent with parallel provisions in the local rules
of other courts. So too some are inconsistent — or at least fit poorly — wiath some of these
amendments. Local rules commuttees should review their local rules to ensure they continue to meet
the Rule 83 standard that they be consistent with and not duplicate Rule 56.

Authority to depart by order 1n a case also does not authonize “standing orders” that are entered
in general terms but not specifically entered 1n a particular case. Rule 56, however, does not prevent
a judge from entering in every case the same specific order departing from subdivision (c)
procedures. Entry of the order in the specific case gives the parties clear notice of what is expected
The parties as well as the judge are likely to be better served by procedures that work best for that
judge Butit1s hoped that the subdivision (¢) procedures will work well for most judges, obviating
any need for routine orders establishing different procedures that do not respond to the particular
needs of particular cases.

(c)(2)(A) -— Motion: Subparagraph (A) adopts a three-document approach to the motion. The first
document 1s a “motion” identifying the subjects on which summary judgment is sought. The second
is a statement of facts that the movant asserts cannot be genuinely disputed. The third is a brief.
These three documents establish the basic foundation for the subsection (c) procedure. They pave
the way for a pomnt-counterpoint practice 1n which the motion both 1dentifies the facts and cites
materials supporting them, to be met by a response that addresses the same facts and provides
equally focused counter-citations.

The statement of material facts addresses facts “that the movant asserts cannot be genuinely
disputed.” Many local rules call for statements of “‘undisputed facts.” Although this term 1s famihar,
it has generated some conceptual confusion when addressing a “no-evidence” motion made by a
party who does not have the trial burden of production. A statement that the facts cannot be
genuinely disputed better describes a “no-evidence” motion, which can be made by listing one or
more ¢lements of the nonmovant’s claim or defense and stating the nonmovant has no evidence to
support its position.

Lawyers who regularly litigate complex cases have expressed important reservations about
statcments of facts that cannot be genuinely disputed. They refer to motions with more than a
hundred pages of facts that are asserted to be beyond dispute, with still lengthier responses and huge
volumes of supporting materials “The motions come in boxes.” Suggestions that the rule establish
a numerical limit on the number of facts that could be asserted were dismissed as too difficult to
implement 1n any appropriate way. This problem is addressed by observations i the Committee
Note, pnmanly as a reminder of the court’s authority to take control under subdivision (¢)(1)

{c)(2)(B) — Response: The response comes 1n two documents, not three. The first, the “response”
ttself, must include a statement that accepts, disputes, ot accepts in part and disputes 1n part, each
fact in the statement that accompanies the motion. The responsc must adopt the paragraph
numbering used 1n the movant’s statement. The response also may concisely identify, in separately
numbered paragraphs, additional matenal facts that preclude summary judgment The second
document 1s a bnef.

(c)(2)(C) — Reply: The movant must reply to the response, but only to any “additional facts™ stated
in the response. The movant may file a reply brief even 1f there 1s no reply. The formal exchanges
stop at this point.

247



Civil Rules Committee Report -84-

(c)(3) — Fact positions limited to motion: Paragraph (3) recognizes that a party may accept or
dispute a fact either generally or for purposes of the motion enly. This provision 1s mspired in part
by provisions in some local rules recognizing the opportunity to stipulate to facts solely for purposes
of summary judgment.

()} (A)— Citing support: Subdivision (¢)(4)(A)(1) is an essential element of the point-counterpoint
procedure. It does not suffice to assert that a fact cannot be genuinely disputed. The most common
additional step is to rely on record matenals that show the fact cannot be disputed. The same step
is commonly taken 1n a response that disputes a fact. Item (1) identifies the variety of materials
commonly rehied upon to support summary-judgment positions. Itis important to carry forward the
famuliar authority to rely on affidavits or declarations because they otherwise might be excluded from
consideration as madmissible at trial. The same proposition holds for many of the discovery
matenals listed — they may, but also may not, be admuissible at tnal

The materials cited must be “in the record.” Earlier drafts explicitly required that a party file
materials not already on file. That function is satisfied, however, by linmting citation to materials
in the record — the party must file them in order to cite them. For sumilar reasons, the rule text
omts the direction in present subdivision (e)(1) to attach to an affidavit a paper referred to in the
affidavit If the paper is not in the record, it cannot be cited to support a party’s position.

(cHH{A) — Disputing support: Subdivision (¢)}{4)(A)11) is a necessary complement to (A)(1). A
party opposing summary judgment 1s not obliged to cite to any new parts of the record; 1t suffices
to respond that the materals cited by the movant do not show the fact cannot be genuinely disputed.
And a party who does not have the trial burden of production on a fact may move for summary
judgment by “showing” that the nonmovant cannot produce admissible evidence to support the fact.
This showing is not an argument — arguments are to be made 1n the bnef — but a statement based
on the record and anything the nonmovant has relied on to identify and support its position. This
rule text does not attempt to resolve the continuing uncertainty among some courts and the bar as
to Just what “showing” 1s required to carry the “Celotex no-evidence” motion. An attempt to resolve
that vexing question once and for all would, at least to some minds, alter the summary-judgment
moving burden in a way that effectively changes the standard for granting summary judgment. This
problem is deliberately left for resolution in evolving case law.

(c)(4)B) —— materials not cited: This subdivision begins with an explicit statement of the well-
accepted proposition that a judge is not required to ferret through all materials in the record before
deciding a summary-judgment motion. The parties are responsible for directing the court to the
relevant matenals under subdivision (¢){(4)(A) and the judge need inquire no further. The rule further
recognizes, however, that the judge has discretion to consider matenals of record not called to 1ts
attention under (c)(4)(A). The more common event will be the court’s recall of, or voluntary search
for, matenals that defeat summary judgment. But the court also has authority to grant summary
judgment on the basis of record materials not cited to support the motion. Before granting summary
judgment by relying on materials not cited, however, the court must give notice under Rule 56(f)
Notice will provide an opportumty both to point to still other record materials that show a genuine
dispute and to add such matenals to the record.

{c}5) — Inadmussibility of cited matenal: Many lawyers at the November 2007 miniconference
asked for explicit direction on the proper formal procedure for presenting the position that material
cited to support a fact 1s not adnussible in evidence. They did not much care what the procedure
might be, so long as the rule1s clear. Subdivision (c)(5) provides that a response or reply can state
this position “without argument.” Argument is for the briet’ The Committee Note adds detail: the
point can be made 1n the brief without separately including 1t in the response or reply. Either way,
there is no need to make a separate motion to strike. And failure to raise the point at the summary-
judgment stage does not forteit the nght to challenge admissibility at trial.
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(cH6) — Affidavits or declarations: Subdivision (c)(6) carries forward the requirements for
summary-judgment atfidavits established by present Rule 56(c}(1) The Committee has restored the
reference to “‘declarations” rejected by the Style Subcommittee on reviewing an earlier draft. The
Style Subcommuttee concern is that referring to declarations only in Rule 56 may create negative
implications for other rules that refer only to affidavits. The Commuttee, however, fears two nearly
opposing risks  One 1s that younger lawyers habituated to using declarations under 28 U.S.C. § 1746
will wonder what an affidavit might be. The other is that lawyers long accustomed to dealing with
the more cumbersome affidavit procedure of a formally witnessed oath will overlook the alternative
opportunity to rely on a declaration.

Subdivision (d)

(d) When Facts Are Unavailable. If a nonmovant shows by atfidavit or declaration that, for
specified reasons, 1t cannot present facts essential to justify its opposition, the court may:

(1) defer considering the motion or deny 1t;
(2) allow time to obtain affidavits or declarations or to take discovery; or
(3) issue any other appropriate order.

Present Rule 56(f) largely unchanged: The Committee considered the possibility of adding some
additional gwidance as to the factors to be considered 1n determiing whether to allow time for
additional investigation or discovery. A survey of the case law by Matt Hall, Judge Levi’s rules
clerk, persuaded the Committee that the attempt would be unwise. It would be difficult to capture
in rule text the wide variety of factors courts consider. The decisions, moreover, seem to reflect
basically sound procedure

“Defer consideration”: Proposed subdivision (d) basically tracks present Rule 56(f), with some
further style changes proposed by the Style consultant. It does add one element, explicitly
recogmzing the authonty to defer consideration as well as to deny the motion. Earlier drafts of the
Commuttee Note explained the purpose 1n language that has been deleted: It may be better to deny
a motion that 1s clearly premature, without prejudice to filing a new motion after further discovery.
Further discovery may so change the record that both the statement of matenal facts required by
subdivision (c}(2)(A)(11) and the record citations required by subdivision {c}(4)(A) will have to be
substantially changed. Ordinarily the denial will be without prejudice to renewal when the record
15 better developed, although a pressing need for prompt decision may mean that a case should
proceed to trial without the delay occasioned by consideration of summary judgment. Rather than
deny the motion, it may be feasible to defer consideration 1f there is a prospect that it can be
addressed without substantial change after further discovery.

Subdivision (e). Missing or Noncomplying Response or Reply

(e) Failure to Respond or Properly Respond. If a response or reply does not comply with Rule
56(c) - or if there 1s no response or reply — the court may:

(1) afford an opportumty to properly respond or reply;
(2) consider a fact undisputed for purposes of the motion;

(3) grant summary judgment if the motion and supporting materials — including the facts
constdered undisputed — show that the movant 1s entitled to it; or

(4) 1ssue any other appropnate order.
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Noncomplying motion: Some participants i the November 2007 mmmiconference protested that 1t
seemed one-sided — and that one side 1s pro-defendant — to address only noncomplying responses
and replies without also addressing noncomplying motions. The Commuttee considered a draft that
added noncomplying motions to the rule text without adding much complexity. In the end it decided
that there 15 no need to add unnecessary provisions simply to add an apparent reassurance that no
favoritism 18 implied. Courts have ample experience n dealing with improperly presented motions
of all sorts. They have equally ample resources to deal with them. Noncompliance, moreover, can
come in many forms The appropriate responses take as many forms, beginning with a decision to
overlook the noncompliance just as noncompliance in a response or reply may be passed by in favor
of addressing the substance of the positions advanced, however unartfully

As an alternative to rule text, the Commuittee considered, but decided against, expanding the
Committee Note to identify these 1ssues by adding this language- “The rule text does not address
defective motions because courts have general approaches to dealing with defective motions of all
kinds, and because there are a vanety of defects that may call for different responses. Among many
different defects, the movant may make two documents where there should be three; make
compound or unclear statements of fact; fail to file cited materials not already on file; or fail to cite
supporting materials clearly or at all. A wrong choice to combine motion and statement of facts in
a single document might easily be overlooked. Failure to cite supporting materials ordmnanly will
be met by an order to provide the citations or by denying the motion. Failures of intermediate
seriousness may be met by different measures. Any proviston in rule text would be incomplete and
potentially musleading.” The advice came to seem purely gratuitous.

Opportunity to comply: Subdivision (e)(1) recognizes the response that 1s likely to be the first resort
of most courts in most cases. A party who has failed to make a tumely response or reply will be
directed to respond or reply. A party who has attempted to respond or reply but who has not
succeeded in complying with Rule 56(c) will be directed to correct any deficiencies that impede the
court’s ability to consider the motion. These responses are particularly common in actions that
mvolve a pro se party.

Consider undisputed: Subdivision (e}(2) addresses a central question raised by the local rules that
establish point-counterpoint procedures simular to the procedures set out n subdivision (¢). The
local rules commonly provide that failure to respond to the statement of “undisputed facts” point-by-
point, with appropriate references to the record, authorizes the court to “deem admitted” the facts
not addressed by a proper response The memorandum prepared by Andrea Kuperman illustrates
the variety of approaches taken by the courts of appeals in reviewing summary judgments that rest
in part on facts deemed admitted. Some decisions clearly require the court to examine the matenals
cited by the movant to determine whether those materals support the fact asserted. Others seem to
1mply that the court can deem the fact admitted without examining the movant’s cited matenals

The Committee’s approach to this problem evolved through a series of drafts. The earhest
drafts required the court to apply the ordinary summary-judgment standard to the materials cited by
the movant, allowing summary judgment only if the movant had carried the full summary-judgment
burden. On this approach the only price for failing to respond, or to respond in proper form, was loss
of the opportumity to have the court consider other matenals that nught show a genuine dispute.
These drafts gave way to an approach that attaches more serious consequences to the nonmovant’s
farlure to respond in compliance with subdiviston (¢) Thus approach, as reflected in the present draft
subdivision (€)(2), establishes discretionary authority to consider the fact undisputed. The court may
adjust its approach to the circumstances of the case

Alternatives were considered at length. One would have attempted to provide a specific
formula. A fact might be considered undisputed “if: (1) supported by citation to record matenals that
would satisfy the movant’s burden of production at tnial, or (1) supported by an apparent showing
that the nonmovant could not satisfy 1ts burden of production at tnal.” This formula would not
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require that the full summary-judgment burden be satisfied. A plaintitf, for example, might support
a statement that the defendant went through a red light by citing the plamntiff’'s own deposition
testimony A jury would not be required to believe the plainnff at tnial, summary judgment for the
plamntiff would not be proper 1if the defendant responded, even with a simple (and correct) statement
that the matenal cited did not show that the fact cannot be disputed. The question is a bit trickier
for the “no-evidence’” motion made by a party who does not have the trial burden; to distinguish the
showing required to support a “considered undisputed” finding from the showing required to win
summary judgment over a properly framed response, the requirement 1s reduced to an “apparent”
showing

The conceptually clean formulation found little or no support. Conceptual clarity does not
always translate to ready understanding and application. The practical wotld of summary judgment
1s difficult enough without forcing application by unfamilar concepts

An alternative considered at greater length resorted to some measure of deliberate ambiguity
In one set of words or another, it would have allowed the court to consider a fact undisputed 1f the
fact “is supported by the record” or “is supported by the materials cited by the movant.” These
formulas seek to seize the value that occasionally attaches to ambiguous drafting. The court 13
directed to look for “support,” but no attempt 1s made to capture the factors that measure the
adequacy of that support. Champions of this approach urge that it strikes exactly the right note.
Courts will understand that discretion is properly informed by many considerations, some of them
difficull to articulate. This 1s, after all, discretion in determining the consequences of a failure to
discharge the obligation to assist the court by a proper response or reply; all discretion whether to
grant summary judgment vanishes on filing a proper response or reply.

Those who resisted adding a direction to consider the movant’s support for a fact not properly
responded to thought 1t inappropriate to add an open-ended direction to do what courts will do in any
event. Courts will admunister the discretionary authority to consider a fact undisputed 1n hight of all
the circumstances and experiences of the case up to the time of the summary-judgment motion. Why
add a direction that some courts mght read as implying unintended limits on wise admimstration?

The question whether to add a direction to look for support was closely debated. Public
comment will be particularly helpful.

()(3) — Grant summary judgment. This subdivision has been revised to address uncertainties
expressed during the discussion last January. The uncertainties arose from a drafting history that had
not quite caught up with the development of Committee positions. As noted above, the position
embodied in the early drafts eschewed any opportunity to consider a fact undisputed; the court could
find a fact established beyond genuine dispute only on determining that the movant’s cited materals
carried the full summary-judgment burden Development of the authorty to consider a fact
undisputed was not clearly matched by the text of (€)(3). The current draft seeks to state clearly the
role of facts considered undisputed

Taking one or more facts as undisputed is only one step toward granting summary judgment.
Failure to respond properly, or at all, does not warrant summary judgment by default. There may
have been a proper response as to other facts, or the court may dechine to consider some facts
undisputed even when 1t could do so. Facts considered undisputed thus may need to be combined
with other facts that will be established for purposes of summary judgment only 1f the movant has
carried the full summary-judgment burden. Once these basic facts are established, the court must
apply the ordinary summary-judgment rule by determining the outer Iimit of permissible inferences
favoring the nonmovant. Care must be taken at this stage to separate the historic facts considered
undisputed from the inferential facts that are not the subject of any direct evidence The combination
?f basic facts and permussibly inferred facts must then be measured against the applhicable substantive
aw.
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This, then, 1s the purpose of adding these new words to the draft. “*grant summary judgment 1f
the motion and supporting matenals — including the facts considered undisputed — show that the
movant 1s entitled to 1t.”” The facts considered undisputed, after whatever level of examination was
afforded under subdivision (€}(2}, become siumply one part of the foundation for deciding whether
the summary-judgment standard has been met.

(e}(4) — Other appropriate order: Subdivision (e)}(4) is deliberately open-ended, leaving the way for
other creative responses. The Committee Note observes, undersconng subdivision (e)(1), that ““[t]he
choice among possible orders should be designed to encourage proper responses and replies.”

Subdivision (f): Judgment Independent of Motion

() Judgment Independent of the Motion. After giving notice and a reasonable time to
respond, the court may:

(1) grant summary judgment for a nonmovant;
(2) grant or deny the motion on grounds not raised by the motion or response; or

(3) consider summary judgment on 1ts own after identifying for the parties material facts that
may not be genuinely in dispute.

Notice and time to respond: Case law recognizes each of the three categories of action listed 1n
subdivision (f), and regularly notes that the court should give notice and an opportunity to respond
before acting independently of, or contrary to, the motion It 1s usetul to assure that parties are aware
of these possible responses by explicit rule provisions.

Invite motion: Discussion last January asked whether 1t would be better to invite a summary
judgment motion — or a better-focused motion or response - rather than act on the court’s own.
The Committee Note observes that often it will be useful to invite a motion 1n order to trigger the
full procedure established by subdivision (c). But the Commuttee believes that the procedure should
not be limited to inviting a motion. The runming illustration assumed an action against a public
official and the official’s municipal employer. The official’s motion for summary judgment on
official-immunity grounds is granted on finding there was no violation of the asserted constitutional
right. The employing mumcipality could not have moved for summary judgment on the immunity
ground. There may be no advantage in inviting a new motion, the plaintiff1s sufficiently protected
by notice that the court 1s considering summary judgment for the municipahity and an opportunity
to be heard on the reasons why the municipality might be liable independently of the official’s
conduct.

Subdivision (g) Findings after Partial Grant

(g) Partial Grant of the Motion. If the court does not grant all the relief requested by the motion,
it may enter an order stating any material fact - including an item of damages or other rehef
— that is not genmnely in dispute and treating the fact as established 1n the case.

Not partial summary judgment: The evolution of subdivision (g) has been described 1n part with
subdivision (a). It began as an attempt to express the familiar concept of partial summary judgment.
The drafts, however, madvertently provoked some deserved confusion, as illustrated by the
discussion last January Subsection (a) seemed to say the court “should” grant summary judgment
on even a part of' a claim or defense 1f there is no genume dispute of matenal fact. Subsection (g),
as drafted, growing out of prescnt subdivision (d), seemed to say the court should grant partial
summary judgment only “if practicable.” Exploration of this inconsistency led to the conclusion that
partial summary judgment should be anchored entirely 1n subdivision (a)
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Subdivision (g) 1s now limited to circumstances 1n which the court, honoring the direction that
it should grant summary judgment if there is no genuine dispute as to any material fact, does not
grant ali the relief requested by the summary-judgment motion. It establishes discretion to establish
a fact as not genuinely in dispute for purposes of the action. This discretion is more open than the
discretion to deny summary judgment even though the movant has carried the full summary-
judgment burden. The reasons for establishing open-ended discretion reflect familiar concerns The
work of sifting through the record for specific facts and applying the often indeterminate summary-
judgment standard may be far greater than the burden of trial. The risk that mistaken application of
the summary-judgment standard may require costly appeals and retrials 1s real. And there 1s often
a real prospect that the need to consider essentially the same evidence means that tnal will not be
shortened by setting some facts off-limits Indeed trial might be less effective if understanding the
questions that remain to be tried requires informing the jury of the facts taken as established,
engendering confusion when the evidence seems to undercut those facts.

The Commuttee considered the offsetting risk that submutting to the jury a fact that could have
been resolved by the summary-judgment standard will open the door to admitting prejudicial
evidence that otherwise would not be admissible. It concluded that this nisk can be taken mto
account 1n exercising the court’s discretion.

Subdwision (h): Bad-Faith Affidavits or Declarations

(h) Affidavit or Declaration Submitted in Bad Faith. If satisfied that an affidavit or
declaration under this rule 1s submitted 1n bad faith or solely for delay, the court -— after
notice and a reasonable time to respond — may order the submitting party to pay the other
party the reasonable expenses, including attorney’s fees, it incurred as a result. An
offending party or attorney may also be held in contempt.

Discretion added: Subdivision (h) 1s taken directly from Style Rule 56(g), with two changes. The
present rule says that the court “must” order payment of reasonable expenses. The Commuttee asked
the Federal Judicial Center to determine whether courts actually honor the imperative command of
“must.” It found essentially complete disregard; sanctions are almost never imposed under this rule.

The second change adds an explicit reminder of the obligation to provide notice and a
reasonable time to respond before ordering a sanction.

The Committee considered abrogation of this subdivision as an essentially moperative
supplement to the sanctions authorized by Rule 11 and 28 U.S.C. § 1927. Although the question
seemed close, no compelling reason could be found to abandon this provision. The contempt
authority 1s umque, and might be useful in a case of flagrant abuse.
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Memorandum

To: Judge Michael Baylson

From: Joe Cecil, George Cort, and Pat Lombard

Subject: Report on Summary Judgment Practice Across Dastricts with

Vanations in Local Rules

Purpose: The Advisory Committee on Civil Rules asked the Federal Judicial Center to
examme summary judgment practice across federal district courts as a means of assessing
the potential impact of the proposed amendments to Rule 56 Those proposed
amendments will, among other things, require the movant to "state n separately
numbered paragraphs only those matenal facts that the movant asserts are not genumely
in dispute and entitle the movant to judgment as a matter of law," and require the
respondent to address each one of those facts 1n stmilarly numbered paragraphs. We
compare summary judgment practice across three groups: (1) districts with local rules
that place similar requirements on both the movant and respondent; (2) districts with
local rules that place similar requirements only on the movant; and, (3) districts with no
simular requirement in their local mies We examine both the nature and outcome of
individual summary judgment motions (Tables 1 through 5), and the cases i which the
summary judgment motions are filed and resolved (Tables 6 through 12) Each table first
reports the results for all cases in each of the three groups of districts, and then reports the
results separately for five broad types of cases — contracts, torts, employment
discrimunation, other civil rights, and other remalning cases.

Summary of Findings: Qur analyses found very few meaningful differences in
summary judgment practice in districts that have local rules that require a structured
format for the motion and response simlar to the proposed rule ' (For purposes of this

" This report builds on u preliminary report submutted to the Adwvisery Comumettee on November 2, 2007
and includes data from an additional cight federal districts that could not be meluded 1o the prelimnary
report due to distinctive district coding practices Two differences were of particular concern in the
preliminary analysis -- disteicts with local rules that are stmilar to the proposed amendment required more
time to resolve summary judgment mouons and had a higher percentage of cmployment discrimnation
cases lerminated by summary judgment The difference (o medhan weeks (o disposition {1 able 3) remains
s1zeable but may be explamed by differences in other charactersiics of the three groups of districts as
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discussion we arbitranly designate a meaningful difference as a difference that exceeds
five percentage points between the districts with such iocal rules and erther of the other
two district groups  These differences are indicated 1n the tables in bold print The
Advisory Commuttee may determine that a greater or lesser difference constitutes a
meaningful difference.)

Summary judgment motions are filed at approximately the same rate by plaintiffs and
defendants across all three groups (Tables 6 through 9) In districts with the structured
format for the movant and respondent, defendants are somewhat more likely to file a
summary judgment motion 1n torts cases and somewhat less likely to file in ctvil rights
cases (Tables 6 and 7), a difference that 1s difficult to mterpret We found no meaningful
differences across the three groups of districts in the percentage of cases with summary
Judgment motions granted (Tables 10 and 1 1) and 1n the percentage of cases terminated
by summary judgment (Table 12)

When we examine individual summary judgment motions rather than cases, 1t appears
that motions are more likely to be resolved mn districts that require a structured format for
movants and respondents, with a tendency for more motions to be granted (Table 3).
However, if we consider only those motions resolved, there 1s no meanmgful differences
across groups in the percentage of motions granted and denied (Table 4) More time 1s
required to resolve motions 1n districts that require a structured format for the movant and
respondent (see Table 5). However, a supplementary analysis tndicated that the longer
time to disposition in such districts may be related to charactenistics of those districts
unrelated to their summary judgment local rule. Such districts have higher median
weighted caseloads, greater numbers of pending cases per judge, and require more time
to reach a disposition 1n all cases, including cases that do not have motions for summary
Judgment (Appendix B)

Methodology: We sorted each federal district court into one of three groups based on
the districts’ local rules governing summary judgment, relying on the analysis of local
rules by Jeffrey Barr and James Ishida to guide this classification * The first group
consisted of twenty federal districts that have local rules with summary judgment
requirements similar to those of the proposed amendment. in general, local rules 1n these
districts require the moving party to include a statement of undisputed facts with its
moftion for summary judgment, and require the non-moving party to respond to the
movant’s statement, fact-by-fact We refer to these districts as having local rules that
require a structured format for the movant and respondent We assumed that sammary
Judgment practice in these districts follows a pattern that will become common 1n other
federal districts 1f the proposed amendments are adopted.

indicated in Appendix B The difference n the percentage of employment discimination cases terminated
by sumnmary judgment (Table 12) has dropped Lo less than five percentage points across the groups and
does not meet our test for a meaningful difference

: Memorandum (o Judge Michael Baylson trom Jelfrey Barr and James shida, Survey of Distnict Court
Local Summary Judgment Rules (March 21, 2007)
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The second group consisted of thirty-four federal district courts with local rules that
require the moving party to include a statement of undisputed facts, but do not require the
respondent to address each fact We refer to these districts as having local rules that
require a structured format for the movant only. We believe that summary judgment
practice 1 these dustricts may have some, but not all, of the characteristics of summary
Judgment practice under the proposed amendment.

The third group consisted of thirty-seven federal district courts that do not require the
moving party to submut a stalement of undisputed facts with tts motton, either because
these districts do not have a local rule governing summary judgment practice or because
the districts’ local rules do not address the manner 1 which the motion should be
presented.” We refer to these districts as having local rules that do not spectfy the
structure or response to a motion for summary Judgment. We believe that summary
Judgment practice in this third group may be most affected by the proposed amendment
A list of the districts 1 each of the three groups is presented in Appendix A.
Characteristics of the three groups of districts are presented in Appendix B

We began by identifying summary Judgment motions n the 276,120 civil cases
terminated the federal district courts m Fiscal Year 2006. We used Case Management /
Electronic Case Filing (CM/ECF) data to dentify 62,938 summary judgment motions and
related court orders Where necessary, we recoded these orders to indicate the final
action taken by the court We then determined, for each case, the number and type of
summary judgment motions, number of motions by plamtiffs and defendants, number of
motions granted in whole or in part, number of motions denied, the number of motions in
whuch the court took no action, whether the case was terminated by summary yudgment,
and the time required to resolve the motion,

We included 1n the analyses only cases onginally filed in the specified district, cases
removed to the district from state courts, and cases transferred to the district through a
change of venue We excluded cases designated as class actions (though we have learned
from other research that the attorney designation of a class action 1s an imprecise
indhcator of such cases), cases consohdated 1n multidistrict litigation proceedings, cases
reopened or remanded from the courts of appeals, and cases appealed from magistrate
Judges’ rulings  We also excluded asbestos personal mjury product liabdity cases,
bankruptcy appeals and withdrawals (because summary judgment motions are not filed},
soctal security cases (because summary judgment motions are the procedural device used
to review the decision of the administrative law Judge), and prisoner cases (because such
cases are likely to be exempt from the proposed rule due to the pro se nature of the
plaintiff)  We also removed from the third group of districts those cases terminated by
twenty-eight judges who, according to the district web site, routinely use a standing order
that requures the parties to engage in the kinds of structured summary Judgment motions
and responses required by the proposed local rule. Fmally, we were unable to obtam

? For this analysis we reclassified the Bastern District of Pennsylvania as a district with no summary
Judgment local rule, thereby correcting an carher misclassification  James Ishida has exarmined our
classification of other districts and con firmed that the districts are correctly classificd
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uscable CM/ECF data and local rule information from three districts -- Western District
of Wisconsin, District of the Northern Marianas Islands, and District of the Virgin Islands
-- and excluded these districts from the analyses Data from all other federal districts
were ncluded tn the analyses

After these exclustons, we were left with 155,803 cases, or 56 percent of cases terminated
In FY 2006. Of these cases, 23,725 contained at least one motion for summary judgment
In total, we analyzed 46,633 separate motions for summary judgment

Commentary: In general, we found few differences in summary Judgment practice
across the three groups of districts  Most notably, we found no meaningful differences
across the groups n the likelthood that cases are terminated by summary judgment (Table
12). Even where differences exsst, 1t 1s difficult to determine if the differences are due to
the local rule governing summary judgment practice or other characteristics shared by the
district that have adopted such rules, as noted above. Districts with local rules requiring a
structured format for the movant and respondent also have greater werghted case filmgs,
more pending cases per judge, fewer case terminations per judge, and longer case
disposition times. These district characteristics may have a greater effect on summary
Judgment practice than the structure of the local rule

We also found that summary Judgment motions are more likely to be decided i distrcts
with a structured format for the movant and respondent  Perhaps the structured format
leads to better motions; perhaps judges find such motions easier to resolve; or perhaps
this too 15 related to district charactenistics unrelated to the structure of the local rule

As 1n previous research,* we found great variation 1n summary judgment practice across
individual districts Some of these differences are due to differences in types of cases
filed 1n the districts, but there stll exists great variation across districts in the same types
of cases Courts clearly vary in local culture and practice regarding summary judgment
in ways that are not revealed by differences in local rles.

While we found few differences i employment discrrmination cases related to the type
of summary judgment local rule, the expansive role of summary judgment in such cases
1s striking  Across all three groups summary judgment motions by defendants are far
more common in employment discrimmination cases than 1n any other type of case (Table
7), are far more likely to be granted 1n whole or in part (Tables 10 and 11), and such
cases are more likely to be terminated by summary judgment (Table 12). Perhaps
summary judgment motions are more common in empioyment discrinunation litigation
due, in part, to the number of defendants who often are named and the frequent presence
of collateral state claims Summary judgment then 15 used as a procedure to narrow the
1ssues on which the court must rule Ot course, this does not explain the higher rate of
employment discrimiation cases terminated by summary judgment

4 Joe § Cecil, Rebecca N Eyre, Dean Miletich, and David Rindskopf, A Quarter-Century of Summary
Judgment Practice in Six Federal District Courts. 4 Jour nal of Empirical Legal Studies, 861-907 (2007
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Table 1 Party Moving for Summary Judgment

Moations tn
All Cases

Contracts

Torts

Employment
Discrimination

Other Civil
Righis

Other

Defendant
Plaintift
No Moving Party

Defendant
Plamtff
No Moving Party

Defendant
Plainti ff
Ne¢ Moving Party

Detendant
Plaintiff
No Moving Party

Defendant
Plaintiff
No Moving Party

Detendant
Plaintiff
No Moving Party

Local Rule Requires Structured Format by
Not 1n Local

Movant &
Respondent

1%
26%
3%

56%
42%
2%

85%
14%
1%

90%
9%
1%

82%
17%
1%

58%
40%
2%

Movant Only

72%
26%
2%

60%
40%
0%

85%
14%
1%

90%
9%
1%

82%
17%
2%

5%
39%
3%

Rule

68%
23%
9%

57%
35%
8%

87%
12%
1%

91%
9%
0%

84%
16%
1%

62%
37%
1%

Total
Motions

32,779
11,546
2,304

Page 5
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Table 2 Type of Summary judgment Motion

Motions in

All Cases

Contracts

Torts

Employment
Drserimination

Other Civii
Rights

Other

Summary Judgment

Partial Summary
Judgment
Rule 54 Motion

Summary Judgment

Partial Summary
Judgment
Rule 54 Motion

Summary Judgment

Partial Summary
Judgment
Rule 54 Motion

Summary Judgment

Partial Summary
Judgment

Rule 54 Motion

Summary Judgment

Parttal Summary
Judgment

Rule 54 Motiop

Summary Judgment

Partial Summary
Judgment

Rule 54 Motion

Movant &
Respondent

%1%
9%
0%

87%
12%
1%

2%
10%
0%

96%
4%
0%

94%
6%
0%

B8%
11%
1%

Movant Only

85%
14%;
1%

79%
21%
1%

84%
16%
1%

92%
il
0%

90%
[0%
0%

83%
16%
1%

Local Ruie Requires Structured Format by

Not in Local
Rule

39%
11%
004

85%
15%
1%

87%
13%
1%

95%
5%
0%

92%
8%
1%

88%
12%
0%

Page 6

Total
Mottons

39,824
5,198
20
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Table 3. Action on Summary Judgment Motron

Motion in

All Cases

Contacts

Torts

Employment
Discrimunation

Other Civil
Rights

Other

Denied

Grart 1n Whole
Grant m Part
Adopt Mag R&R

Moot
No Dispositron

Denied

Grant in Whote
Grant in Part
Adopt Mag R&R

Moot
No Dhsposition

Dened

Grant in Whole
Grant i Part
Adopt Mag R&R

Moot
No Disposttion

Demed

Grant 1n Whole
Grant in Part
Adopt Mag R&R

Moot
No Disposition

Denied

Grant im Whole
Grant in Part
Adopt Mag R&R

Moot
No Ihsposition

Denied

Crrant in Whole
Grant in Part
Adopt Mag R&R

Moot
No Disposition

Local Rule Requires Structured Format by

Movant &
Respondent

[7%
24%
8%
0%
2%
50%

17%
18%
8%
0%
3%

55%

17%
19%
7%
0%
2%

55%

14%
I37%
9%
0%
2%
39%

15%
27%
9%
0%
2%
48%

20%
20%
6%
0%
3%
S1%

Movant Only

14%
18%
5%
0%
2%
62%

16%
14%
5%
0%
1%
64%

16%
18%
4%
0[}/0
3%
60%

12%
27%
8%
0%
1%
52%

9%
20%
6%
0%
1%
65%

16%
14%
5%

0%

2%
64%

Not tn Local
Rule

15%
19%
7%
0%
2%
58%

18%
15%
%
0%
2%
59%

[7%
20%
5%
0%
2%
57%

12%
25%
10%
0%
1%
533%

13%
24%
8%
0%
3%

51%

18%
20%
6%
0%
2%
54%

Page 7

Total
Motions

7.005
9,219
2,963

842
26,594
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Table 4 Outcome of Summary Judgment Motions Granted or Denled

Local Rule Requrres Structured Format by

Movant & Not in Local Total
Respondent Movant Only Rule Motions
Motions in
All Cases Demed 35%, 38% 37% 7,005
Grant Whole or Part 65% 62% 63% 12,182
Contracts Demed 41%; 46%, 45%
Grant Whole or Part 59% 54% 55%
Torts Dented 40% 43% 41%
Grant Whole or Part 60% 57% 59%
Employment Demed 23% 26% 25%
Discnimination  Grant Whole or Part 77% T4% 75%
Other Civil Denied 30% 26% 29%
Rights Grant Whole or Part 70% 74% 71%
Other Denied 44% 45% 41%
Grant Whole or Part 56% 55% 59%
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Table 5. Median Weeks to Disposition for Motions Granted (Whole or Part) or Denied

Motions 1n

All Cases

Contracts

Torts

Employmecnt
Discrimmation

Gther Civil Rights

Other

Movant &
Respondent

23

22

22

25

21

23

Movant Only

17

16

13

19

Local Rule Requires Structured Format by

Not in Local
Rule

15

12

16

Total

Motions

18,625
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Table 6. Cases with at least One Summary Judgment Motion Filed by Any Party

All Cases

No Motlons

At Least One
Motion Filed

Types of Cases with
at Least One Motion

Contracts
Torts
Employment Discrim
Other Civil Rughts

Other

Movant & Respondent

B5%

16%

15%

13%

35%

20%

9%

Movant Only

83%

17%

18%

13%

35%

25%

12%

Local Rule Requires Structured Format by

Neither Party

86%

14%

19%

5%

37%

27%

13%

Total
Cases

132,078

23,725

Page 10
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Table 7 Cases with at least One Summary Judgment Motion by Defendant

All Cases

No Motions

At Least One Motion

Types of Cases with at
Least one Motion by a
Defendant

Contracts
Torts
Employment Discrim
Other Civil Rights

Other

Local Rule Requires Structured Format by

Movant & Respondent

&7%

13%

10%

12%

35%

19%

T

Movant Only

86%

14%

13%

1%

34%

23%

9%

Neither Party

88%

12%

14%

5%

3%

25%

10%

Total
Cases

135,647

20,156

Page 11
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Table 8- Cases with at least One Summary Judgment Motion by Plaintiff

Local Rule Requires Structured Format by

Movant & Movant Total Cases
Respondent Only Nerther Party
All Cases
No Motions 95% 94%, 96% 147,887
At Least One Motion 5% 6% 4% 7,916
Types of Cases with at
Least one Motion by a
Plaintiff
Contracts 9% 10% 11%
Torts 2% 2% 1%
Employment Discrim 3% 4% 3%
Other Cival Rights 4% 6% 5%
Other 5% 7% 7%

Page 12
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Table 9 Cases with at Least One Summary Judgment Motion by a Plaintiff and at least
One Summary Judgment Motion by a Defendant

Local Rule Requires Structured Format by

Movant & Movant Total Cases
Respondent Ounly Neither Party
All Cases
No Motions 97% 97% 98% 151,328
At Least One Motion 3% 3% 2% 4,475

Types of Cases with at
Least one Motion by a
Plaintff and One by a

Defendant
Contracts 5% 5% 6%
Torts 1% 1% 0%
Employment Diserim 3% 3% 3%
Other Civil Rights 3% 4% 4%
Other 3% 4% 4%%

Page 13
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Tabie 10. Cases with at least One Summary fudgment Motion Granted in Whole

Local Rule Requires Structured Format by

Movant & Movant Total Cases
Respondent Only Nerther Party
All Cases
No Motions 949, 95% 96% 148,253
At Least One Motion 6% 3% 4% 7,750
Types of Cases with at
Least one Motion
Granted 1n Whole
Contracts 5% 5% 5%
Torts 4% 3% 1%
Employment Discrim 16% 13% 12%
Other Ciwil Rights 8% 8% 9%
Other 3% 3% 4%

Page 14
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Table 11- Cases with at Least One Summary Judgment Motion Granted in Whole or Part

Local Rule Requires Structured Format by

Movant & Movant Total Cascs
Respondent Only Nerther Party

All Cases
No Motions 93% 94% 95% 146,447
At Least One Motion 7% 6% 5% 9,356

Types of Cases with at
Least one Motion
Granted 1n Wholce or Pari

Contracts 6% 6% 7%

Torts 5% 4% 2%
Employment Discrim 20% 16% 16%
Other Crvil Rughts 10% 10% 12%
Other 4% 4% 5%

Page 15

268




Summary Judgment Local Rules Study , Apnl 2, 2008

Table 12: Cases Terminated by Summary Judgment

Local Ruie Requires Structured Format by

ovant & Movant Total Cases
Respondent Only Neuther Party

All Cases
Sl\i zgnzzfy“}z?jgigzt 96% 97% 97% 150,952
Tem‘“ﬁlcgglgeirmmry 4% 3% 3% 4,851
Types of Cases
Terminated by Summary
Judgment
Contracts 3% 3% 3%
Torts 2% 2% 1%
Employment Discrim 13% 10% 9%
Other Civil Rights 5% 5% 6%
Other 2% 2% 3%

Note Court records include no specific designanion of cases terminated by a grant of a summary
Judgment metion This designation was constructed for this table by identifying those cases that
court records indicate were resolved through a dispositive motion beiore trial and mcluded at least
one summary judgment motion that was granted i whole

Page 16
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Appendix A: Classification of Individual Districts*

Local Rule Requires
Structured Motion
and Response

Anzona

Caltformia - Eastern
Coennecticut

Georgia - Middie
Georgia - Northern
[Hinois - Central
[linois - Northern
[owa - Northern

lowa - Southern
Mamne

Nebraska

New York - Eastern
New York - Northern
New York - Southern
Oregon

Pennsylvania - Middle
Pennsylvama - Western
Puerto Rico

Souath Dakota

Tennessee - Middle

* The distnets of the Virgin Islands, Wisconsin -
front the analyses due 1o fmssing data or rissimg

Local Rule Requires

Structured Motion
by Movant Only

Alabama - Southemn
Arkansas - Eastern
Arkansas - Western
Califorma — Central
Distriet of Columbia
Flonida - Northern
Florida - Southern
Georgia - Southem
Hawan

Idaho

Indiana - Northern
Indiana - Southern
Kansas

Lowsiana - Eastern
Lowsiana - Middle
Louisiana - Western
Massachusetts
Missour: - Eastern
Missour - Western
Montana

Nevada

New Hampshire
New Jersey

New Mexico

New York - Western

North Carolina - Middle

Qklahoma - Eastern
Oklahoma - Northern
Oklahoma - Western
Texas - Eastern

Utah

Vermont

Virgima - Eastern

Wyoming

Local Rule does not Address format
of Summary Judgment Motion

Alabarna - Middle
Alabama - Northern
Alaska

Cahforma - Northem
California — Southern
Colorado

Delaware

Flonda - Middle

Guam

Ilimois - Southern
Kertucky - Eastern
Kentucky - Western
Maryland

Michigan — Eastern
Michigan - Western
Minnesota

Mississippi - Northern
Mississippt - Southern
North Carolina - Eastern
North Carolina - Western
North Dakota

Ohio - Northem
Pennsylvania — Eastern
Rhode Island

South Carolina
Tennessee - Eastern
Tennessec - Western
Texas - Northern

Texas - Southern

Texas - Western
Virginia - Western
Washington - Eastern
Washington - Western
West Virginia - Northern
West Virgena - Southem

Wisconsin - Eastern

Western, and Northern Mananas Island were excluded
imformation on local rules

Page 17
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Appendix B: Median Characteristics
of the Districts in Three Groups

Local Rule Requires Structured Format by

Movant &

Median Charactenstics Respondent
Weighted Case Filings per Judge 455
Pending Cases per Judge 404
Case Terminations per Judge 413
Months from Filing to Disposition 10
Percent Civil Cases over 3 yrs old 7

Movant
Only

430

375

439

Not 1n

Local Rule

426

371

472

Page 18
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MEMORANDUM

DATE: April 1, 2008

TO: Judge Michael Baylson
Professor Edward Cooper
Judge Mark Kravitz

Judge Lee H. Rosenthal
FROM: Andrea Kuperman

SUBJECT: Use of “Deemed Admitted” Provisions in Local Summary Judgment Rules

This memorandum addresses research regarding proposed amendments to FED R CIv. P,
56(e), particularly with respect to the proposal to permit a court to deem facts uncontested where the
nonmovant fails to respond to the motion for summary judgment or fails to respond 1n the proper
format required by the rule. Specifically, the question has been raised as to whether deeming facts
admitted could be considered to be mconsistent with the current summary Judgment standard— e ,
that a movant 1s entitled to summary judgment only 1f there is no genuine dispute as to any material
fact and the party 1s entitled to judgment as a matter of law. Many districts have implemented local
rules that contain stmilar provisions to the proposed amendments to Rule 56, includmg provisions
that permit courts to deem facts admitted. The Subcommittee requested that I research case law
regarding how courts have implemented such rules with “deemed admutted™ provisions and the
reaction that the appellate courts have had to such local rules. In looking at the cases, | also
examuned whether the courts in districts that permit uncontested facts to be deemed admitted have

automatically deemed facts admitted where the response was not in proper form or whether they
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have required support for the facts before deeming them admutted.’
L Courts Approving of Use of “Deemed Admitted” Practice

Most of the circuit court cases I reviewed approved of local rules that permit courts to deem
facts admitted in the absence of a Proper response to a motion for summary judgment.

The Supreme Court briefly addressed this issue in Beard v Banks, 548 U.8. 521,126 S Ct.
2572 (2006). Although the 1ssue before the Court was not directed to the propriety of a local
summary judgment rule permitting the deemed admission of facts, the Court did note that such arule
had applied and did not express concern regarding such a rule. In Beard, a prisoner brought suit
under the First Amendment against the Sccretary of the Pennsylvania Department of Corrections,
asserting that the Department had violated the rights of a certan group of mmates by restricting
access Lo newspapers, magazines, and photographs. 126 S. Ct. at 2577. The Secretary moved for
summary judgment, and filed a “Statement of Material Facts Not in Dispute,” in accordance with
Western District of Pennsylvama’s local rule. /d The applicable local rules provided that facts
asserted in a statement of matenal facts submitted 1 support of a summary judgment motion are
deemed admitted 1f not controverted by the opponent.? The plamtiff (who was represented by
counsel} failed to respond to the Secretary’s statement of facts, and instead filed his own crossmotion

for summary judgment. /4 The plaint:ff did not dispute any of the facts set forth by the Secretary’s

! Because a search for cases addressing the deemed admutted standard i summary judgment turned up
thousands of results, I have focused my research on a sampling of the more recent cases that have substantively addressed
the practice of deemmg facts admutted 1n summary judgment I have also largely focused on appellate cases because 1
found that many of those often discussed both what was done at the district court level as well as what was done at the
appellate level, and sometimes also discussed whether the implementation of local rules comported with the national
summary judgment standard

? The local rule at 1ssue provides, in part “Alleged matenal facts set forth in the moving party’s Concise
Statement of Material Facts or m the opposmg party’s Responsive Concise Statement, which are clamed to be
undisputed, wall for the purpose of decrding the motion for summary judginent be deemed admtted unless specifically
demed or otherwise controveried by a separate concise statement of the opposing party " WD PENN LR 56 1{E)

2
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statement, and the Secretary argued that the plaintiff ought to be deemed to have admitted the
Secretary’s facts, based on the applicable local rule. The distact court deemed the facts admitted and
granted summary judgment. /d. This holding was reversed at the Third Circuit, which held that the
prison’s regulation could not be supported as a matter of law by the record in the case. 74 The
Supreme Court reversed the Third Circuit, in a plurality opinion authored by Justice Breyer and
Joined by Chiet Justice Roberts, Justice Kennedy, and Justice Souter,* finding that 1t was appropriate
for the uncontroverted facts to have been deemed admitted. The Court noted: “The upshot 1s that,
if we consider the Secretary’s supporting materials, i.e., the statement fof matenal facts] and
deposition, by themselves, they provide sufficient justification for the [prison’s] Policy.” /d. at 2580.
The court focused on the fact that the plaintiff had not provided any fact-based or expert-based
evidence to refute the summary judgment motion in the manner provided by the rules. Beard, 126
S. Ct. at 2580 (citing FED R. C1v. P. 56(e)). Instead, in the plamtiff’s crossmotion for summary
Judgment, the plaintiff asserted that the Policy was “unreasonable as a matter of law.” Jd at 2581.
The Court held that the Third Circuit had “placed a high summary judgment evidentiary burden upon
the Secretary, i e, the moving party,” and that the Circuit court’s conclusion offered “too little
deference to the judgment of prison officials . . ” Id The Court concluded: “Here prison
authorities responded adequately through their statement and deposition to the allegations in the
complaint. And the plaintiff failed to point to ““specific facts™ mn the record that could ‘lead a
rational trier of fact to find’ 1n hus favor.” Jd. at 2582 (quoting Matsushita Elec. Indus Co v Zenith

Radio Corp , 475 U.S 574 (1986) (quoting FED. R. CIv P. 56(c)).

? Justice Alito took no part 1n the deciston, and Justice Thomas, joined by Justice Scalia, wrote a concurring
opimion
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Justice Ginsburg wrote a dissenting opinion in Beard, noting that “[as the plurality
recogmzes, there 1s more to the summary Judgment standard than the absence of any genuine 1ssue
of matenal fact, the moving party must also show that he is ‘entitled to a judgment as a matter of
law.”* Beard, 126 S. Ct. at 2592 (Gnsburg, J., dissenting) (citing FED. R. CIv. P. 56(c); Anderson
v. Liberty Lobby, Inc., 477 U.S 242, 249-55 (1986)). Justice Ginsburg continued- “Here, the
Secretary cannot mstantly prevail if, based on the facts so far shown and with due deference to the
Judgment of prison authorities, a rational trier could conclude that the challenged regulation 1s not
‘reasonably related to legitimate penological interests.”” 1. (quoting Turner v. Safley, 482 U S. 78,
89 (1987)). Justice Ginsburg noted that the Secretary’s support for summary judgment was slim, and
that the statement of undisputed facts contained a broad assertion that the regulation at issue served
to “‘encourage . . progress and discourage backshiding.”” fd Justice Ginsburg disagreed with the
plurality that such statements were sufficient to show that the regulation was reasonably related to
inmate rehabilitation, and stated that deference to the views of prison authorities “should come into
play, pretriai, only after the facts shown are viewed in the light most favorable to the nonmoving
party and all inferences are drawn in that party’s favor.” Id at 2592-93 (citing Liberty Lobby, 477
U.S. at 252-55, ¢f Reeves v Sanderson Plumbing Products, Inc , 530 U.S. 133, 150-51 (2000)).
Although not addressed in her dissenting opinion, Justice Ginsburg’s view would seem consistent
with the 1dea that even 1f a movant’s facts are to be deemed admitted as a result of an improper
response to a summary judgment motion, those facts could not be the basis for granting summary

Judgment without some showing in the record to support those facts.

* Justice Stevens wrote a separate dissenting opinion, joined by Justice Ginsburg, but that opimmon focused on
the Fourteenth and First Amendment 1ssues, rather than the summary Judgment standard

4
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A. Discretion to Enforce Local Rules

One key factor that appellate courts have expressed in reviewing district court opinions that
deem facts admitted in the summary judgment context 1s the deference given to district courts’
appltcation of local rules. The appellate courts review those determinations only for an abuse of
discretion and thus do not seem to have difficulty affirming a distnict court’s decision to deem facts
admitted in accordance with local rules. See, e.g., CMI Capital Market Inv . LLC v Gonzales- Toro,
No. 06-2623, 2008 WL 713577, at *3 (st Cir. March 18, 2008) (where the nonmovants failed to
submit a separate statement of material facts in accordance with the local rule, *“[t]he distrct court
was . . . within its discretion to deem the facts in the [movant’s] statement of matenal facts
admitted.”); Rios-Jiménez v. Principi, No. 06-2582, 2008 WL 651630, at *4 (1st Cir. March 12,
2008) (“In the event that a party opposing summary judgment fails to act in accordance with the
rigors that such a {local summary Judgment] rule imposes, a district court 1s free, in the exercise of
its sound discretion, to accept the moving party’s facts as stated.”) (citations omitted); Jokhn S v.
County of Orange, No 05-55021, 2007 WL 625249, at *1 (9th Cir Feb 26, 2007) (unpublished)
(“It was not error for the district court to deem the material facts submitted by defendants as admitted
and to grant summary judgment on procedural grounds.”) (ctting C D. CAL. L.R. 56-3); Libel v
Adventure Lands of Am , Inc , 482 F.3d 1028, 1033 (8th Cir. 2007) (“The district court was not
obliged to scour the record looking for factual disputes Therefore, the district court commatted no
abuse of discretion when it deemed admitted Adventure Lands’s statements of undisputed facts
where Libel’s responses violated Local Rule 50.1.”), Kelvin Cryosystems, Inc v Lightrun, No. 05-

4880, 2007 WL 3193731, at *3 (3d Cir Oct. 29, 2007) (unpublished) (“We have long recogmzed
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that deemed admissions ‘are sufficient to support orders of summary judgment.”) {quoting
Anchorage Assocs v. Virgin Islands Bd of Tax Review, 922 F.2d 108, 176 n.7 (3d Cir 1990)),
Mariani-Colén v. Dep’t of Homeland Sec , 511 F.3d 216, 219 (Ist Cir 2007) (“This court has
previously held that submitting an “alternate statement of facts,’rather than admitting, denying, or
qualifying a defendant’s assertions of fact ‘paragraph by paragraph as required by Local Rule 56(c),’
Justifies the 1ssuance of a ‘deeming order,” which characterizes defendant’s assertions of fact as
uncontested.”) (citing Cabdn Herndndez v Philip Morris USA, Inc., 486 F.3d 1, 7 (1st Cir. 2007));
Reasonover v. St Lowus County, Mo ,447F 3d 569, 579 (8th Cir 2006) (“District courts have broad
discretion to set filing deadlines and enforce local rules,” and “[w]ith Resonover failing to file a
timely response [to the summary Judgment motion], the district court did not abuse its discretion 1n
deeming facts set forth in Officer Pruett’s motion admitted.”) (citing E.D. Mo L.R. 7-4.01 (E)); Hull
v. Thalacker, No. 06-1265, 2006 WL 3147274, at *2 (7th Cir. Nov. 1, 2006) (unpublished) (“[T]he
district court acted within 1ts discretion when it 1gnored Hill’s proposed findings of fact and deemed
Thalacker’s facts admutted, given Hill’s failure to follow the court’s summary judgment
procedures.”)® (citing Smith v. Lamz, 321 F.3d 680, 683 (7th Cir. 2003)); Mercado-Alicea v P.R.

Tourism Co ,396 F.3d 46, 50, 51 (1st Cir. 2005) (atfirming the district court’s decision to deem facts

SOn appeal, the appellants did not contest the district court’s treatment of the movant’s statement of uncontested
facts as admitted after the appellants had faled to submut a statement i response, but argued that the district court erred
in refusing to consider the facts alleged by appellants Kelvin Cryosystems, 2007 WL 3193731, at *3  The Third Crrcunt
rejected that argument because the district court had stated that 1t considered the facts alleged 1 the appellant’s
opposition brief and “found the arguments relating to those facts ‘unpersuasive ™ Jd

® The nonmovant was pro se, but the court found that “even pro se hitigants must follow procedural mles of
which they are aware, and district courts have discretion to enforce those rules against such litigants  Hilf, 2006 WL
3147274, at *2 (citing Metro Life Ins Co v Johnson, 297 F 3d 358, 562 (7th Cir 2002}, Greer v Bd of Educ of
Chicago, 267 F 3d 723, 727 (7th Cir 2001 )} The court concluded that even if the district court had considered the
affidavits submutted by the nonmovant response to the summary judgment motion, “it would not have changed the
ultrmate outcome ™ fd
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adnmutted and noting that *““[d]istrict courts enjoy broad latitude 1n adminstening local rules,” and
“[dJistrict courts are not required to ferret through sloppy records in search of evidence supporting
a party’s case.”) (citations omitted); Cosme-Rosado v Serrano-Rodriguez, 360 F 3d 42, 45 (1st Cir.
2004} (“We have consistently upheld the enforcement of this flocal summary judgment] rule, noting
repeatedly that ‘parties ignore [it] at their peril” and that “failure to present a statement of disputed
facts, embroidered with specific citations to the record, justifies the court’s deeming the facts
presented in the movant’s statement of undisputed facts admitted.””)’ (citing Ruiz Rivera v Riley,
209 F.3d 24, 28 (1st Cir. 2000)); Espinozav. Northwestern Univ., No 03-3251 , 2004 WL 1662281,
at *2 (7th Cir. july 20, 2004) (unpublished) (the district court did not abuse its discretion in deeming
the movant’s facts admitted and in granting summary judgment upon the nonmovant’s failure to
respond to a summary judgment motion without excuse) (citing Ammons v. Aramark Uniform Servs.,
Inc 368 F.3d 809, 817 (7th Cir. 2004); Dade v. Sherwin-Williams Co , 128 F 3d 1135, 1139--40 (7th
Cir 1997)); Northwest Bank and Trust Co. v. First Il Nat'l Bank, 354 F.3d 721,724-25 (8th Cir
2003) (finding no abuse of discretion where the district court, “[a]s a sanction for noncompliance
[with the local summary judgment rule], .. ordered that Northwest be deemed to have admutted all
of FINB’s Statement of Material Facts,” and himited 1ts consideration of the nonmovant’s “Statement
of Additional Material Facts” to those that were specitically referenced by the nonmovant in its

opposition brief to the extend they did not contradict the facts submitted by the movant ).

’ The court noted that the District of Puerto Rico amended its local rules in September 2003, but since the
lawsuit was brought before the amended rules’ effective date, the case was analyzed under the pre-amended version
Cosme-Rosado, 360 F 3d at 44 n 4
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B. Approval of Local Rules Simplifying Summary Judgment Procedure

Some appellate courts have gone further than finding that the district court has discretion 1n
applying local rules, and have also affirmatively commented on the value of local rules providing
structured summary judgment procedures that permit courts to deem facts admitted as a sanction for
noncomphance. For example, in CM7 Capuital Market Inv, LLC v. Gonzalez-T, oro, No. 06-2623,
2008 WL 713577, at *3 (1st Cir. March 18, 2008), the appellants had submtted an opposttion to a
summary judgment motion, but did not include an Opposing statement of matenial facts as required
by the local rule® 2008 WL 713577, at *2. In commenting on what 1t termed “the anti-ferret rule,”
the First Circuit stated that “[t]he purpose of this rule 1s to relieve the district court of any
responsibility to ferret through the record to discern whether any material fact 15 genunely 1n
dispute.”” Id The court explained that “[t]he deeming order is both a sanction for the parties and a
balm for the district court: the parties are grven an incentive to conform to the rule (provided they
wish to have their version of the facts considered), and the district court is 1n any case relieved of the
obligation to ferret through the record.” Jd at *2 n.2. The court also noted that “[w]lhen summary
Judgment is granted after a deeming order, [the First Circuit is] bound by the order as well, provided
it was not an abuse of the district court’s discretion.” Id at *3,

In Rios-Jiménez v. Principr, 2008 WL 651630 (1st Cir. March 12, 2008), the First Circuit

% The local rule at 1ssue, the District of Puerto Rico Local Rule 56(c), provided

A party opposing a motion for summary judgment shall submut with ris opposition
a separate, short, and concise statement of matenal facts The opposmg statement
shall adnut, deny or quahfy the facts by reference to each numbered paragraph of
the moving party’s statement of material facts and unless a fact 1s admutted, shall
support each demal or qualification by a record crtation as required by this rule

DPR LR 56(c) The rule also provides “Facts contained n a Supporting or opposing statement of matenial facts, 1f

supported by record citations as required by this rule, shall be deemed admitted unless properly controverted” CM]
Capital Market Inv, LLC, 2008 WL 7 13577, at *¥2 (quotng DPR LR 56(e)) (emphasis added by court)
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again acknowledged the importance of local rules simplifying summary judgment:

“Such rules were naugurated m response to this court’s abiding
concern that without them, ‘summary Judgment practice could too
casily become a game of cat-and-mouse.” Ruiz Rivera v, Riley, 209
F.3d 24, 28 (1st Cir. 2000) Such rules are designed to function as a
means of ‘focusing a district court’s attention on what is-—and what
1s not—genuinely controverted.” Calvi v Knox County, 470 F.3d
422,427 (1st Cir. 2006). When complied with, they serve ‘to dispel
the smokescreen behind which htigants with marginal or unwinnable
cases often seek to hide [and] greatly reduce the possibility that the
district court will fall victim to an abuse.’ /d.

Given the vital purpose that such rules serve, litigants 1gnore them at

their perl. In the event that a party opposing summary judgment fails

to act1n accordance with the rigors that such a rule mposes, a district

court 1s free, in the exercise of its sound discretion, to accept the

moving party’s facts as stated.”
Rios-Jiménez, 2008 WL 651630, at *4 (quoting Cabdn Herndndez, 486 F 3d at 7). The court 1n
Rios-Jiménez concluded that the local rule was “intended to prevent parties from shifting to the
district court the burden of sifting through the inevitable mountain of mformation generated by
discovery 1n search of relevant material.” 1d.; see also Euromodas, Inc v. Zanella, Ltd., 368 F.3d
11, 14-15 (1st Cir. 2004) (noting that the local rules such as the District of Puerto Rico’s local rule
regulating summary judgment practice have been adopted pursuant to the First Circuit’s suggestion
and that the First Circuit has consistently upheld the use of such rules).

Simularly, 1n Northwest Bank and Trust Co v Farst Il Nat’l Bank, 354 F 3d 721, 724 (8th

Cir. 2003), the Eighth Circuit approved of Local Rule 56.1 used in the Northern and Southern
Districts of lowa That rule provides that the moving party must file 2 concise statement of material
facts supported by citations to an appendix, and the opposing party must file a response to that

statement that *“‘ expressly admuts, denies, or qualifies’ each of the movant’s material facts,” and that

cites to an appendix for any fact not expressly admitted. /d (citing lowa L R, 56. 1} The opponent
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is also required to file its own statement of material facts with citations to an appendix fd (citing
Iowa L.R. 56 1). The Eighth Circunt approved of the rule, stating “[t]he concision and spectficity
required by Local Rule 56 1 seck to aid the district court n passing upon a motion for summary
judgment, reflecting the aphorism that it 1s the parties who know the case better than the Jjudge.” Id
at 725 (aiting Waldridge v Am Hoechst Corp.,24F.3d 918,922 (7th Cir. 1994)) The court further
explained that “Local Rule 56.1 exists to prevent a district court from engaging in the proverbial
search for a needle 1n the haystack.” Jd.

C. Necessity of Finding Support in the Record Before Deeming Facts Admitted

Several appellate courts have commented as to whether the facts to be deemed admitted must
actually have support in the record n order for courts torely on them in granting summary judgment
For example, in Espinoza v. Northwestern Univ ,» No. 03-3251, 2004 WT, 1662281, at *2 (7th Cir.
July 20, 2004) (unpublished), the Seventh Circut found no abuse of discretion n the district court’s
decision to deem facts admmtted, noting that the movant’s facts were “supported by the record,
including affidavits . . . ,” and that the nonmovant had not offered an excuse for failure to respond
to the motion for summary j udgment. While not an express statement that district courts must find
support in the record before deemung facts admitted, Espinoza’s holdin g supports the proposition that
it 15 more appropriate to deem facts admitted if there 1s support for those facts.

Similarly, in Cosme-Rosado v Serrano-Rodriguez, 360 F.3d 42,45 (1st Cir. 2004) , the First
Circuit affirmed the district court’s decision to deem admitted “properly supported facts set forth in
[the movant’s] statement” of material facts. The district court had found that the nonmovants had
“fatled to provide a supported factual basis for their claims against Serrano . .. . 7d. at 44-45. After

deeming the movant’s facts admitted and properly-supported, the district court had found that there
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was no genuine 1ssue of material fact and granted summmary judgment. /d The appellate court
affirmed, finding that “summary judgment n ghtly followed” the deemed admsston of the movant’s
facts Id. at46 The First Circuit quoted Tavarez v Champion Prods , Inc , 903 F. Supp. 268, 270
(D.P.R Nov 1, 1995), for the proposition that ““[a]lthough [failure to comply with Local Rule
311.12] does not signify an automatic defeat, it launches the nonmovant’s case down the road toward
an easy disnussal.”” Cosme-Rosado, 360 F.3d at 46 Thus, the court seemed to indicate that the
facts deemed admitted require support in the record and that the nonmovant’s failure to comply does
not result in an automatic grant of summary Judgment, but also indicated that once the nonmovant
fails to comply with the local rule, 1t is much easier for the movant to obtamn summary judgment.
In Mariani-Colén v. Dep 't of Homeland Sec , 511 F.3d 21 6,219,219 n.1 (1st Cir. 2007), the
First Circuit upheld the distnict court’s decision to treat the movant’s statement of facts as
uncontested after the nonmovant failed to respond to the summary judgment in the manner required
by the relevant local rule, but the court explaned that a party 1s not necessarily entitled to summary
Judgment by having its facts admitted. The court stated- ““This, of course, does not mean the
unopposed party wins on summary judgment; that party’s uncontested facts and other evidentiary
facts of record must still show that the party is entitled to summary judgment.”” Mariani-Colén, 511
F.3d at 219 n.1 (quoting Torres-Rosado v Rotger Sabat, 335 F 3d 1, 4 (1st Cir 2003)). While this
explanation does not necessarily mean that the court 1s required to search for support for the
uncontested facts before deeming them admutted, it does require the district court to ensure that the
facts show entitlement to judgment before granting summary judgment This requirement may
promipt the district courts to examine whether the “uncontested facts™ have support n the record.

The Exghth Circuit has also indicated that facts should not be deemed admitted without some
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support in the record and that the nonmovant’s failure to properly respond to a summary judgment
motion does not automatrcally cntitle the movant to Judgment. In Reasonover v. St Lows County,
Mo., 447 F.3d 569, 579 (8th Cir. 2006), the defendant failed to file a timely response to a summary
Judgment motion, as required by the federal rules and the Missoun local rule on summary Judgment,
The Eighth Crrcuit rejected an argument that the district court’s order deeming the facts set forth 1n
the motion for summary judgment admitted amounted to 4 default judgment. /d The Eaghth Circut
explained that “[t]he [district] court considered the admitted facts 1n light of the relevant law and
ruled based on the ments.” 7d. (citing Bennett v. Dr Pepper/Seven Up, Inc , 295 F.3d 805, 809 (8th
Cir. 2002)). Based on the uncontroverted facts in the motion, the circuit court found that summary
Judgment had been appropriate. /d Asin Mariani-Colon, the Reasonover court did not specifically
state that the district court was required to find the facts to be supported by the record before
deeming them admitted. However, the fact that the court noted that the district court’s decision to
deem facts admutted did not amount to a default Judgment because it had ruled on the merits after
deeming facts admitted, may imply that there ought to be some support for the deemed admitted facts
before a grant of summary judgment 1s based on such facts.

In Mageev Earl, 122 F.3d 1056, 1995 WL 595547 (2d Cir. 1995) (unpublished), the Second
Circuit concluded that deemed admission of facts had been appropnate under the local rules because
the facts were both supported and uncontested. In that case, the defendants moved for summary
Judgment and submitted a statement of material facts as required under the local rule 7d at *2. The
Second Circuit explained that the local rule required that the moving party submt a statement of
facts and that “[f)acts thus asserted and supported as required by FED. R. C1v. P, 56(e) arc deemed

admutted unless contraverted by the party opposing summary judgment in a submission pursuant to
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[Local] Rule 3(g).”™ 7d. at *1 (emphasts added). The district court granted summary judgment, and
the Second Circnt affirmed because the defendants’ asserted facts had been uncontested and were
supported by references to the plamntiff’s deposition, and were therefore properly deemed admitted.
See1d at*2  After the deemed admission of the defendants’ facts, there was no evidence on which
a rational jury could find for the plaintiff and summary judgment was appropriate /d,

In Doe v. Todd County School Dist., No. 05-3043, 2006 WL 3025855, at *7-§ (D.S.D. Oct.
20, 2006), the court applied the local rule regarding deemed admission where both parties had failed
to comply with the requirements of the rule, and ultimately determined that even when a motion is
unopposed, 1t cannot be granted without sufficient support 11 the record. In that case, the plamtiff
claimed that the defendants’ statement of undisputed facts did not comply with the requirements of
the local summary judgment rule, while the defendants argued that the plaintiff’s response to their
summary judgment motion failed to comply with both Fed. R Civ. P 56(e) and with the local rule
because the plaintiff did not respond to the substance of the defendants’ motion or include a
statement of matenal facts.'" Doe, 2006 WL 3025855, at *7 The court held that “[tlhe failure to

comply with a local rule requiring that a motion for summary judgment be accompanied by a concise

? Sumilar language was used 1n Rand v United States, 818 F Supp 566,571 (W DN.Y 1993) “When a party

has moved for summary judgment on the basis of asserted facts supported as required by Fro R Crv P 5 6(e) and has

served a concise statement of the matenal facts as to which 1t contends there ex1st no genuine issues to be tried, those

facts will be deemed adnutted unless propetly controverted by the hommoving party 7 Id at 571 (quoting Glazer v
Formwca Corp , 964 F 2d 149, 154 (2d Cir 1992)) (emphasis added)

' The local rule at 1ssue provided

[Ulpon any motion for summary Judgment  there shall be annexed to the motion
a separate, short, and concise statement of material facts as to which the moving
party contends there 15 no genuine 1ssue to be tried  Each matenal fact in this Local
Rule’s required statement shall be presented in a separate, numbered statement with
an appropriate citation to the record in the case

Doe, 2006 WL 3025855, at *7 (quoting DS D LR 56 i(b))

I3

284




statement of matenal facts which the movant contends are not genumely in dispute 1s a sufficient
basis on which to deny a motion for summary judgment.” /d. (citations omitted). However, the
court explained that while “[t]he usual sanction for noncomphance with this [local] rule 1s the [other
party’s] facts being deemed admutted for purposes of the motion,” the deemed admission *“1s not fatal
since the standard of review for summary Judgment requires the Court to view the facts m the light
most favorable to the party opposing the motion and to give that party the benefit of all reasonable
inferences to be drawn from the underlying facts disclosed in the pleadings and affidavits.” /d. at
*8. (citation omitted). The court stated that where the court reviews the entire record, the failure to
comply with the local rules 1s “‘of httle consequence.”” Id (quoting Hansen v Actuarial and
Employee Ben Servs Co.,395 F. Supp. 2d 881, 884 n.2 (D.S.D. 2005)). The court concluded that
“[ulnder either the sanction or the summary Judgment standard the result 1s the same, the plaintiff’s
facts are deemed admitted for purposes of the motion. Thus, the matenal facts from the plaintift’s
complamnt will, for the purposes of this motion for partial summary judgment, be treated as
undisputed ” /d. However, because the plaintiff failed to submit a statement of matenal facts, the
defendants’ statement of material facts was to be deemed admitted. {d. “For the sake of the motion,
the defendants’ statement of facts is the plaintiff's complaint. This is the same set of facts the Court
15 compelled to employ by the summary Judgment standard. Therefore, the facts stated in the
plamtiff’s complant arc deemed admatted for the purposes of thismotion ” Doe, 2006 WL 3025855,
at *8 The court noted, however, that ““even when a defendant’s motion for summary judgment is
not opposed by plamtift, the district court must satisty itself that, on the record before 1t, therc are
no genuine 1ssues of material fact as to at least one of [the] necessary elements of plaintiff’s case.’”

Id (quoting Noland v Commerce Mortg Corp , 122 ¥.3d 551, 553 (8th Cir. 1997)).
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Some other courts have implied that relying on deemed admitted facts without searching for
support for those facts in the record might be acceptable, but I did not find many cases supporting
this proposition. For example, in Jokn S v. County of Orange, No. 05-55021, 2007 WL 625249, at
*1 (9th Cir. Feb. 26, 2007) (unpubiished),'’ the Ninth Circuit approved a grant of summary judgment
where an inadequate opposition to the summary judgment motion was filed. The court found that
the opponent’s “untimely, unsworn, and conclusory ‘supplemental statcment’ did not comply with
the district court’s explicit instructions or the local rules. C.D. CAL. L.R.56-2. 1t was not error for
the district court to deem the material facts submitted by defendants as admitted and to grant
summary judgment on procedural grounds.”* John S , 2007 WL 625249, at *1 (emphasis added).
The Ninth Circuit also noted that granting summary judgment on the merits was not erroneous. /d.
The fact that the court had reviewed the menits makes 1t unclear whether summary judgment could
have been granted based on deemed admitted facts without finding support 1n the record, but the
court’s approval of summary yjudgment on “procedural grounds” implies that facts could be deemed
admitted without finding support for them in the record.

Grven that courts have approved oflocal rules deeming facts admitted for the very reason that

it avoids requiring the district court to search through a voluminous record to ensure that there is no

" The court did not publish its decision and 1t was labeled as not precedential John §, 2007 WL 625249, at
[y **

'* In another case using simular language, the magistrate judge recommended dismssal for failure to prosecute,
but also found that “‘the plaintff’s failure to respond to the defendants’ statements of material fact [submitted wath
defendants’ summary judgment motion] constitutes an admussion of each of those facts See FEDR Civ P 56(e), LR
56 1(b)(4) Accordingly, the defendants are entitied to summary judgment on procedural grounds ” Stewart v Kaurzky,
No €05-3030-MWB, 2006 WL 1594186, at *1 (N D lowa June 6, 2006) (unreported) (emphasis added) The court
also tound that summary judgment would be appropriate 1n view of the claims, the facis n the complaint, the deemed
admutted tacts, exhubits and affidavits submutted 1n support of summary judgment, and statements from a motion for
extension of tme  /d  Thus, although the case noted that Judgment on procedural grounds would he appropnate, it also
found that the record supported Judgment as a matter of law
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material 1ssue of fact, 1t may follow that some courts would approve of deeming facts admitted 1n
the absence of a proper response, without requiring the court to scarch for proper support for those
facts. See, ¢ g., Rios-Jiménez, 2008 WL 651630, at *4 (“Should the Court excuse this blatant non-
comphance [with the local summary Judgment rule], the district court would be forced to ‘grope
unaided for factual needles in a documentary haystack.”) (quoting Cabdn Herndndez, 486 F.3d at
8). Howcver, most courts scem to cmphasize the importance of the summary judgment standard,
finding that deemed admntted facts are not sufficient to support summary judgment without an
evaluation of whether the standard has been met. This emphasis implies that 1t would be appropriate
for the court to find support for the facts to be deemed admitted before relying on them for purposes
of granting summary Judgment.

D. Consideration of Additional Facts Presented by Nonmovant

Another issue that has been addressed by some courts considertng the propriety of deeming
facts admutted in summary judgment motions 1s whether a nonconforming response prevents
consideration of additional facts submutted by nonmovant. For example, in Luromodas, Ine v
Zanella, Ltd ,368 F.3d 11, 14-15 (Ist Cir 2004), the First Circuit considered whether the district
court had erred 1n analyzing the defendant’s summary judgment motion by restricting constderation
of the plaintiff’s evidence on the basis of the plaintiff’s failure to comply with the local rules See
Euromodas, 368 F.3d at 15 The defendant’s motion complied with the local rule, but the plaintiff’s
response omitted a separate statement listing the controverted matertal facts /i The district court
found this to be a violation of the ocal summary judgment rule and both deemed the facts listed by
the movant to be adnutted and lumited the summary judgment record to those facts Jd (citing

Euromodas, Inc. v. Zanella, [.td., 253 F Supp. 2d 201, 203-04 (D.P.R. 2003)). The plamnuff did not
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object to the district court deeming the defendant’s facts admitted, but argued that the court should
have taken the plaintiff’s facts in its opposition mnto account as well. id. The First Circust agreed
that the district court had erred in its interpretation of the local rule because the rule did not require
the summary judgment motion’s opponent to put forthits version of the facts in a separate statement.
Id. A separate statement was required under the rule only 1f the nonmovant sought to controvert any
of the facts listed in the movant’s statement of facts. /d The court cxplamed that in this instance,
the plaintiff did not take issue with the defendant’s statement of facts, but believed they were
incomplete and wished to submit additional facts. Luromodas, 368 F.3d at 15. The First Circuit
stated that the local rule, as it existed at the time,"® did not require additional facts to be presented
in any particular form. /d  The First Circuit concluded that “[blecause those additional facts
[submitted by the nonmovant] were supported by the record, the lower court should have considered
them (while at the same time accepting the facts set forth m the movant’s Local Rule 311.12
statement).” Id at 15-16.

In Northwest Bank & Trust Co. v. First Ill. Nat'] Bank, 354 F.3d 721, 724 (8th Cir. 2003),
after the defendant filed a summary judgment motion, the plaintiff filed an opposition that included
both a “Response to Defendants’ Statement of Material Facts,” and a “Statement of Additional
Material Facts Precluding Summary Judgment.” The district court found that neither of the
plaintiff’s statements of material facts comphed with the local rule requirements, and sanctioned the
plamntiff by deeming admitted all of the facts in the defendant’s statement and by limiting
consideration of the plaintiff'’s statement of additional facts to only “those facts that were specifically

referenced by [plaintiff] Northwest 1n 1ts briefin opposition to summary judgment to the extent that

"% The local rule had been amended since the filtng of the summary judgment motion, and the First Circut
reserved 1ts view as to what the new language required  Euwromodas. 368 F 3d at 15n 3
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they did not contradict those of [defendant] FINB ” Northwest Bank & Trust, 354 F 3d at 72425
(citing Northwest Bank & Trust Co v. First fll Nat'l Bank, 221 F. Supp 2d 1000, 1003-06 (S D.
lIowa 2002)) The court found that the district court’s holding was not an abuse of discretion, and
that the court had actually been lenient in considering the specific facts referenced in the plamntiff’s
brief. Id. at 725.

In CMI Capital Mkt Invest | LILCv Gonzdlez-Toro, No. 06-2623,2008 WL 713577 {(IstCur.
March 18, 2008), the court noted that it had previously held that “failure to set forth a paragraph-by-
paragraph admission or denial of the movant’s material facts Justifies a deeming order even where
the opposttion does propound other facts.” 2008 WL 713577, at *3 n.3 (citing Hernandez v Philip
Morris USA, Inc ,486 F3d 1,7 (1st Cir. 2007)). The court continued, “Hernandez leaves open the
possibility that facts marshaled 1 opposition might be accepted to ‘augment” the facts contamed 1n
movant’s statement of material facts, rather than contradict them.” /4 (citing Hernandez, 486 F.3d
at n.2). However, the court did not decide that 1ssue, nstead evaluating the record as though the
facts had been accepted by the district court to augment the movant’s facts, and findmg that they did
not change the result. /d The First Circuit noted that although the opposition to the summary
Judgment contamed some facts, they would only be considered to the extent that they did not
contradict the facts deemed admitted by the district court, because the nonmovant failed to satisty
the “anti-ferret” rule /d at *5. The court stated that “the distnict court would likely have been free
to disregard the facts in the opposition ttself,” but did not decide that question because the district
court had not explicitly rejected or accepted those facts and because the facts made no difference to
the outcome /d at *5 n.4.

The Seventh Circuit considered whether failure to properly cite supporting cvidence in an
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opposition to a summary judgment motion warrants both deeming the movant’s facts admutted and
1gnoring the tacts proposed by the nonmovant in 4:// v Thalacker, No. 06-1265, 2006 WL 3147274,
at *2 (7th Cir. Nov. 1, 2006) (unpublished). In Hi/l, the district court’s summary judgment rules
required that each controverted or additional fact that a party proposed had to be accompamed by
specific, supporting evidence. fd. at *1. Inthe plaintiff’s response to the summary judgment motion,
he attached supporting affidavits, but failed to refer to them spectfically, instead “allud[ing] vaguely
to unspecified ‘attached’ material.” /4. The district court deemed the defendant’s facts admutted
because of the plaintiff’s failure to comply with the summary judgment procedure, and granted
summary judgment for the defendant. /d. at ¥2 The Seventh Circurt concluded that “the district
court acted within its discretion when it ignored Hill’s proposed findings of fact and deemed
Thalacker’s facts admitted, grven Hill’s farlure to follow the court’s summary judgment procedures.”
Id (cting Smuth v. Lamz, 321 F.3d 680, 683 (7th Cir 2003); Tatalovich v City of Superior, 904 F 2d
1135, 1140 (7th Cir. 1990)) (emphasis added) . Thus, 1n the context of an opposition submuitting
additional facts without following the procedure, the court concluded that those facts could be
1gnored by the district court.
Il. Disapproval of Deeming Facts Admitted

A. Cases F inding Deemed Admission Inappropriate Under the Facts of the Case

Although many appellate courts have approved of the use of local rules to deem facts
admitted m summary judgment, others have disapproved of the application of deeming facts
admitted mn certamn circumstances.

For example, m Deere & Co. v. Ohio Gear, 462 F.3d 701, 703 (7th Cir 2006), the Seventh

Circuit held that the district court had abused 1ts discretion by deeming facts admitted under the
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procedural posture of the case. In that case, the plaintiff had request additional time to take expert
witness discovery and respond to a motion for summary judgment, which was granted by the court.
Deere, 462 F 3d at 703. The defendant moved for an extension of the new expert witness discovery
deadline, and the motion went undecided for several months. /d. As aresult, the defendant’s experts
were not deposed and the plaintiff missed the deadline for responding to the defendant’s summary
Judgment motion. /4 The court did not address the pending discovery dispute, but did find the
plaintiff’s failure to respond to the summary judgment motion to be an admission of the facts
submitted n support of the defendants’ summary judgment motion, and granted summary judgment
for the defendant. /4. On appeal, the Seventh Circuit found this to be an abuse of discretion because
although the plaintifftook the risk of having facts deemed admitted by failing to respond to summary
judgment 1n the time permutted, “[t]he history of the motions practice in this case was such that the
court should not have bypassed all the accumulated discovery motions to grant summary judgment
on the basis of procedural default.” id at 706-07.

In Chidester v Utah County, No. 06-4255, 2008 WL 635361, at *10--11 (10th Cir. March
6, 2008) (unpublished), the Tenth Circut also held that the circumstances at issue did not warraat
the deemed admuission of facts, In that case, the neighbors of a residence that was a target for a
police raid sued police officers for violation of their Fourth Amendment nghts. Id at *1 The
officers moved for summary judgment on the ground of qualified immumty, which the district court
granted for some of the defendants but denied for two others. Id On appeal, the appellant argued
that District of Utah Local Rule 56-1(c) required the district court to accept as fact the appellant’s
version of the facts, and that summary judgment was required under those facts. Chidester, 2008

WL 635361, at * 10. Thelocal rule at 1ssue provided that ““[a]il material facts of record meeting the
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requirements of FED. R. CIV. P. 56 that are set forth with particularity in the statement of the movant
will be deemed admutted for the purpose of summary judgment, uniess specifically controverted by
the statement of the opposing party identifying material facts of record meeting the requirements of
FED.R.CIV.P.56."” Id (quotingD. UTAHCIV.R 56-1). The Tenth Circuwit summarily rejected the
argument that the local rule required summary judgment on qualified mmunity grounds simply
because the movant argued that the plaintiffs had not put forth any evidence to prove that the movant
had **manufactured the fact[s]™” giving rise to his qualified immunity claim. Id at *11.

B. Concern Regarding the Practice of Deeming Facts Admitted

The research uncovered a few cases that have expressed concern regarding local rules that
permit facts to be deemed admutted m the summary judgment context. In DeRienzo v Metro
Transport. Auth , No. 05-7021-cv, 2007 WL 1814277 (2d Cir. June 20, 2007) (unpublished), the
plaintiff failed to follow the applicable local rule by failing to file a counterstatement to the
defendants’ statement of material facts. 2007 WL 1814277, at *1 The district court deemed the
defendants’ facts to be admitted and declined to consider additional facts presented by the plaintiff.
Id. On appeal, the Second Circuit noted that “[t]he fact that Plaintiff failed to comply with Local
Rule 56.1 “does not absolve the party seeking summary judgment of thfis] burden of showng that
it 1s entitled to judgment as a matter of law, and a Local Rule 56 1 Statement 1s not itself a vehicle
for making factual assertions that are otherwise unsupported in the record.™ fd (quoting Giannullo
v City of New York, 322 F.3d 139, 140 (2d Chr. 2003)) The court held that even assuming 1t had
not been error to deem the facts from the Defendants’ Rule 56.1 statement admutted and to consider
only those facts on summary Judgment, the district court had still erred 1n granting summary

Judgment under the facts . /d. at 645 The Second Circust suggested that the district court on remand
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ought to decide whether 1t would be proper to consider only the facts in the defendants® statement
of facts, or “in an exercise of its discretion,” to consider other facts n the record. /d at 646. The
court said that 1t “note[d] for future guidance that the district court erred in concluding that
Giannullo v City of New York, 322 F.3d 139 (2d Cir. 2003), overruled Holtz [v Rockefeller & Co
258 F.3d 62 (2d Cir 2001),] and established a new rule that the district court must deem the facts
contamed in a Rule 56.1 Statement admitted whenever the opposing party fails to contest them 1n
a properly-filed Counterstatement. The panel in Giannullo was not empowered to overrule Holtz s
holding that a district court had discretion to overlook a party’s failure to comply with Local Rule
56.1,...,nor did 1t purport to do so0.” Id at 646-47 (internal citations omutted) The court noted the
potential for contlict between the local summary judgment rule and the national one: “[Wlhile
DeRienzo’s submission failed to comply with Local Rule 56.1 , 1t may have met the requirements of
FED. R.CIV.P 56 On remand, the district court should address whether a refusal to consider any
of the facts proffered by DeRienzo would constitute an impermissible application of Local Rule 56. | ,
by putting the Local Rule in conflict with the Federal Rule.” Jd at 647 (citing 28 U.S.C. § 2071(a)).

In Mutual Fund Investors, Inc. v. Putnam Mgmt. Co , 553 F.2d 620 (9th Cir. 1977), the Ninth
Circuit questioned whether a local summary judgment rule could conflict with the national summary
Judgmentrule In that case, after the movant had made a sufficient showing for summary Judgment,
the nonmovants did not file any opposing affidavits ““because the factual bases for the (appellants’)
opposition ar¢c amply set forth 1n the affidavits filed by (appellees) and by deposition tesimony of
(appellees[’]) represcntatives.”™ Putnam, 553 F.2d at 624. The local rule for the Central Dustrict of
Califorma at the time provided: “In determining any motion for summary judgment, the court may

assume that the facts as claimed by the moving party are admitted to exist without controversy
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except as and to the extent that such facts are controverted by affidavit filed in opposition to the
motion.” /d. at 625 (citing C D. CAL. L.R. 3(g}(3)) " The court noted that Rule 56 of the federal
rules (in effect at the time) “provides that a party opposing a summary judgment motion need not
file contravening affidavits where the movants’ own papers demonstrate the existence of a genuine
1ssue of material fact.” Id. (citing Hamilton v Keystone Tankship Corp , 539 F.2d 684, 686 {9th Cir.
1976 (aiting Island Equipment Land Co. v. Guam Econ Dev Auth , 474 F.2d 753 (Sth Cir. 1973);
Adwvisory Note of 1963 to Subdiv. (), Rule 56)). The court did not resolve whether there was a
dispanty between the local rule and the national rule because the district court had based its decision
on an examinatton of the whole record, rather than deeming facts admitted. /d. The court stated:
“we caution that 1t is highly questionable whether the district court can mandate the entry of
summary judgment solely on the faiture of the adverse party to file opposing papers ‘where the
movant’s papers are themselves insufficient . . or on their face reveal a genuine 1ssue of material
fact.”” Id (quoting Hamuiton, 539 F.2d at 686 n.1 » Wang v Lake Maxinhall Estates, Inc., 531 £.2d
832, 835 n.10 (7th Cir. 1976) (Stevens, J.)).

III.  Conclusion

In sum, the courts of appeals generally seem to grant broad discretion to district courts in
applying local rules to streamline the summary judgment process. There has been quite a bit of
emphasis on the need to avoid requiring the district court to scour the record to determine if there

1s a genuine 1ssue of materal fact. Courts of appeals have often approved of the sanction of deeming

' The current local rule that seems to have replaced this older version provides: “In determuming any
motion for summary judgment, the Court will assume that the matenal facts as claimed and adequately
supported by the moving party are admutted to exist without coniroversy except to the extent that such
matertal facts are (a) included 1n the “Statement of Genuine Issues™ and (b) controverted by declaration or
other wnitten evidence filed 1n opposition to the motion ™ C 1) CAL LR 56-3
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the opponent’s facts admitted 1n the absence of a proper response 1n order to further that goal.
Nonetheless, 1t appears that the courts do not often sttply grant the movant’s motion on the basts
of an improper response The cases often imply that the court has determined that the facts have
some support 1n the record and that the movant is entitled to surnmary judgment before granting a

motion based on facts that have been deemed admitted pursuant to a local rule.
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MEMORANDUM

DATE: February 19, 2008

TO: Judge Mark Kravitz
FROM: Andrea Thomson

CC: Judge Lee H. Rosenthal

Judge Michael Baylson
Professor Edward Cooper

SUBJECT: Daiscretion to Deny Summary Judgment

This memorandum addresses research regarding FED. R. CIv. P, 56 and whether there is a
circwt split regarding discretion to deny a motion for summary judgment when the movant meets
the requisite standard 1n Rule 56.

A Taw review article from 2002 evaluated some of the case law on this 1ssue. See Jack H.
Friedenthal & Joshua E. Gardner, Judicial Discretion to Deny Summary Judgment n the Era of
Managerial Judging, 31 HOFSTRAL. REV. 91 (2002) In the article, the authors state that “the notion
of judicial discretion to deny an otherwise appropriate summary judgment motion has been
evidenced in judicial opinion since the earliest decisions regarding summary judgment under the
Federal Rules.” Id at 96. The article notes that federal courts are split over whether judges are
required to grant summary judgment 1f it 15 technically appropriate. 74, at 104. According to the
article, “[t]he majority of federal courts have held that judges have discretion to deny a motion for
summary judgment, even if the parties” submissions would justify granting the motion. The First,
Fourth, Fifth, Fighth, and Federal Circuits have each adopted this view Moreover, various district

courts in these and other crreuits also have accepted this posttion.” /4.
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L. Anderson v. Liberty Lobby, Inc,

The confusion about the discretion to deny summary judgment may stem from a key Supreme
Court case regarding summary judgment, in which the Court used conflicting language to describe
the discretion given to trial court Judges 1n considering motions for summary judgment. See
generally Anderson v. Liberty Lobby, Inc »477U.S 242 (1986). In parts of the majority’s opinion,
the Court implied that there 1s little or no discretion to deny a motion for summary judgment 1f the
movant has met his burden. For example, the Court stated that “[o]nly disputes over facts that mi ght
affect the outcome of the swit under the govermng law will properly preclude the entry of summary
judgment. Factual disputes that are irrelevant or unnecessary will not be counted.” /d at 248 (citing
10A C. WRIGHT, A. MILLER, & M. KANE, FEDERAL PRACTICE AND PROCEDURE § 2725, pp. 93-95
(1983)). This language rmphes that a district court may not deny a properly supported summary
Judgment motion unless the court finds a matertal factual dispute. The Court also noted that “Rule
56(e)’s provision that a party opposing a properly supported motion for summary judgment ‘may not
rest upon the mere allegations or demals of hus pleading, but . . . must set forth specific facts showing
that there 1s a genuine issue for trial.” 4. (quoting First Nat'l Bank of Ariz v Cities Serv. Co , 391
U.S. 253 (1968)) (additional internal quotation marks omitted). Further, the Court found that after
the opponent to a motion for summary judgment sets forth facts showing that there 1s 2 genuine issue
for tnal, “the tnial judge shall then grant summary judgment 1f there 1s no genuine 1ssue as to any
material fact and if the moving party is entitled to judgment as a matter of law.” JJ at 250. The
Court analogized to a motion for directed verdict 1n the cnminal context, noting with approval that
tt has been held that upon a motion for directed verdict of acquittal, 1f the judge ““concludes that

upon the evidence there must be such a doubt 1n a reasonable mind, he must grant the motion, or to
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state 1t another way, if there is no evidence upon which a reasonable mund might fairly conclude guilt
beyond reasonable doubt, the motion must be granted ™ Id at 253 (quoting Curleyv. United States,
160 F.2d 229, 232-33 (D.C. Cir. 1947)). All of this language taken together seems to imply that a
district court does not have discretion to deny a motion for summary Judgment if the requistte
standard is met—the judge must grant the motion upon the proper showing by the movant.'
However, the Anderson Court later suggested just the opposite: “Neither do we suggest that
the tnal courts should act other than with caution in granting summary judgment or that the trial
court may not deny summary judgment 1n a case where there 13 reason to believe that the better
course would be to proceed to a full tnal.” /d at 255 (citing Kennedy v Silas Mason Co., 334 U.S.
249 (1948)) Indeed, Anderson has been cited both for the proposition that district courts have
discretion to deny summary judgment, see, ¢ g » United States v Certain Real Estate and Personal
Prop Belonging to Hayes, 943 F.2d 1292, 1297 (11th Cir. 1991}, as well as for the proposition that
they do not, see Jones v. Johnson, 26 F.3d 727, 728 (7th Cir. 1994) (per curiam), aff’'d on other
grounds, 515 U.S. 304 (1995). Thus, there 1s language 1n some cases showing potential
disagreement as to whether there is discretion to deny a well-supported motion for summary
Judgment. The arguably conflicting language regarding discretion to deny summary judgment 1s

discussed in more detail below. Overall, it may be that the circuits are generally in agreement that

' The language 1mplywng a lack of discretion (o deny a motion for summary judgment 1s consistent with
staternents made by the Court in Celotex Corp v Catrei, 477U S 317(1 986), decided the same day as Anderson See
Eriedenthal et al, 31 HOFSTRA L. REV at 101-02 In Celotex, the Court stated ““[Tlhe plam language of Rule 56(c)
mandates the entry of summary Judgment, after adequate time for discovery and upon motron, aganst a party who fails
to make a showing sufficient to estabiish the existence of an element essential to that party’s case, and on which that party
will bear the burden of proof at trial ™ 1 at 102 (quoting Celotex, 477U S at322) In Friedenthal’s article, the authors
note that after Celotex, “[tThe Court’s apparent position hmiting judicial discretion would thus seem crystal clear were
it not for another case in the tnlogy, Andersonv Libern, Lobby Inc , decided on the same day as Celotex, that included
language completely contrary to that quoted above ” 1
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a court should grant a summary Judgment motion 1f the movant has met hts burden, but that there
are some rare instances in which 1t would be appropriate for the court to deny even a well-supported
motion.
IL Cases Recognizing Discretion to Deny Motions for Summary Judgment

A. Circuit Court Opinions

Most of the circuits cxamining this issue have concluded that there ts discretion to deny
summary judgment.* See, e.g , NMT Med., Inc v. Cardia, Inc ,No 2006-1645,2007 WL 1655232,
at *6 (Fed. Cir. June 6, 2007) (unpublished) (“This court defers to the district court’s denial of
summary judgment.”) (citing SunTiger, Inc. v. Sci. Research Funding Group, 189 F.3d 1327,1333
(Fed. Cir. 1999)); Lind v. United Parcel Serv, Inc, 254 F.3d 1281, 1285-86 (1'1th Cir. 2001)
(holding that demal of a motion for summary judgment is not reviewable after a trial on the merits,
and noting that the Supreme Court has held that ““even in the absence of a factual dispute, a district
court has the power to ‘deny summary judgment in a case where there 1s reason to believe that the
better course would be to proceed to a full trial.”*) (quoting Blackv. J.I Case Co.,22F 3d 568,572
(5th Cir 1994) (quoting Anderson, 447 U.S. at 255), and citing United States v. Certain Real and
Personal Prop. Belonging to Hayes, 943 F.2d 1292 (11th Cir. 1991)); Kunin v Feofanov, 69 F.3d
59, 62 (5th Cir. 1995) (per curtam) (affirming the district court’s opinion, which stated- “even 1f the
standards of Rule 56 are met, a court has discretion to deny a motion for summary judgment 1f 1t

believes that “a better course would be to proceed to a full tral.”) (quoting Anderson, 477 U.S at

2 Many of the circuits have 1ssued Opimons that state 1n their boilerplate language regarding the legal standards
for analyzing summary Judgment motzons that the motion must be granted upon the proper showmg However, n cases
where the discretion 1ssue truly arises and 1s substantively evaluated, such as where a circutt court 15 reviewing a district
court’s dental of a summary judgment motion, most circuits have leaned towards finding that there 1s discretion to deny
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255-56), United States v Certain Real and Personal Prop Belonging to Hayes, 943 F 2d 1292,
1297 (11th Cir. 1991) (“A trial court 1s permitted, m its discretion, to deny even a well-supported
motion for summary judgment, if it believes the case would benefit from a full hearing. Trial courts
may ‘deny summary judgment in a case where there 1s reason to believe that the better course would
be to proceed to a fuil tnal.’ A tnal court’s discretion to deny summary judgment 1s reviewed only
for an abuse of discretion.™) (internal citations omitted), Verllon v. Exploration Servs., Inc , 876 F.2d
1197, 1200 (5th Cir. 1989) (finding no error m refusal to grant a motion for summary judgment
because “[a] district judge has discretion to deny a Rule 56 motion even 1f the movant otherwise
successtully carries its burden of proof 1f the judge has doubt as to the wisdom of terminating the
case before a full trial.”) (citing Marcus v. St Paul Fire and Marine Ins. Co , 651 F 2d 379,382 (5th
Cir. 1981); C. WRIGHT, A. MILLER & M. KANE, FEDERAL PRACTICE AND PROCEDURE § 2728
(1983)); Franklinv Lockhart, 769 F 2d 509, 510 (8th Cir. 1985) (“This Court has previously noted
that even if the district court “1s convinced that the moving party 1s entitled to [summary] judgment
the exercise of sound discretion may dictate that the motion should be demed, and the case fully
developed.”) (quoting McLain v Meer, 612 F 2d 349, 356 (8th Ciur. 1979)); Forest Hills Early
Learning Ctr, Inc v. Lukhard, 728 F.2d 23 0,245 (4th Cir 1984) (“Even where summary judgment
1s appropriate on the record so far made in a case, a court may properly decline, for a variety of
reasons, to grant 1t We think this 1s such a case 7Y (eiting 10A C. WRIGHT, A. MILLER & M.
KANE, FEDERAL PRACTICE & PROCEDURE: CIVIL § 2728 (1983)); Marcus v. St Paul Fire and
Marine Ins. Co , 651 F.2d 379, 382 (5th Cir 1981) (“Even if St. Paul were entitled to summary
Judgment, the sound exercise of Judicial discretion drctates that the motion should be denied to give

the parties an opportunity to fully develop the case This 1s particularly true in [ight of the posture
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of the entire hitigation. A district court can perform this ‘negative discretionary function’ and deny
a Rule 56 motion that may be Justifiable under the rule, if policy considerations counsel caution.”)
(citing McLain v Meier, 612 F.2d 349, 356 (8th Cir. 1979), after remand, 637 F.2d 1159 (8th Cir.
1980)), McLain v Meier, 612 F.2d 349, 356 (8th Cir. 1979) (“The court has no discretion to Grant
a motion for summary judgment, but even if the court is convinced that the moving party 1s entitled
to such a judgment the exercise of sound Judicial discretion may dictate that the motion should be
Denied, and the case fully developed.”).

In addition, several circuit courts have explained that an order denying a motion for summary
judgmentis reviewed only for abuse of discretion, implying approval of the proposition that a district
court has discretion to deny a motion for summary judgment. See SunTiger, Inc. v Sci Research
Funding Group, 189 F.3d 1327, 1333 (Fed. Crr. 1999); Romstadt v Allstate Ins. Co., 59 F.3d 608,
615 (6th Cir. 1995) (“This court reviews a district court’s decision to deny a motion for summary
Judgment for an abuse of discretion.”) (citing Southward v S. Cent Ready Mix Supply Corp , 7F 3d
487, 492 (6th Cir. 1993); Pinney Dock & Trans Co v Penn Cent. Corp , 838 F.2d 1445, 1472 (6th
Cir. 1988)). In SunTiger, the court rejected the argument that the district court had erred by denying
summary judgment of patent invalidity, explamnmg-

When a district court grants summary judgment, we review without
deference to the trial court whether there are disputed matenal facts,
and we review mdependently whether the prevailing party is entitled
to judgment as a matter of law. By contrast, when a district court
denies summary judgment, we review that decision with considerable
deterence to the court
SunTiger, 189 F 3d at 1333 (internal citations omitted) (emphasis m onginal) The court continued:

“The trial court has the ri ght to exercise its discretion to deny a

motion for summary judgment, even if it determines that a party is
entitled to 1t +f in the court’s opinion, the case would bencfit from a

6
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full hearing. The court can perform this ‘negative discretionary

function’ and deny summary judgment 1f policy considerations so

warrant; absent a finding of abuse, the court’s discretion will not be

disturbed ™
1d. (quoting 12 JAMES W. MOORE, MOORE’S FEDERAL PRACTICE § 56.41[3][d] (3d ed. 1999)). The
court also held that “[tjo disturb the decision by the tral court, we would have to find that the facts
were so clear that the demal of summary judgment was an unquestioned abuse of discretion.” id
at 1334. Judge Lourte dissented in SunT; iger, noting that “[tThe rule of deference [to the trial court’s
demal of summary judgment) is a good one, soundly based. However, the rule 1s not absolute.” /d
at 1337 (Lourie, 1., dissenting). J udge Loune thought the patent at issue should have been held
invalid in light of the fact that validity is a question of law for the court and that the facts were clear
that denial of summary Judgment was an abuse of discretion. /d. at 133 7-38.

Thus, at least the Fourth, Fifth, Sixth, Exghth, Eleventh, and Federal Circuits have reco gmzed
the discretion to deny a motion for summary judgment by expressing approval of discretionary
denials or by expressing that denials should be reviewed only for an abuse of discretion. The First
Circuit has also commented that “in some relatively rare instances in which Rule 56 motions might
technically be granted, the district courts occasionally exercise a negative discretion in order to
permit a potentially deserving case to be more fully developed.” Buenrostro v. Collazo, 973 F.2d
39,42 n.2 (st Cir. 1992). The Buenrostro court held that generally “[dJistrict court orders granting
or denying brevis disposition are subject to plenary review,” but reserved its opinion on whether the

use of negative discretion could work 1n qualtfied immumty cases, and on what the proper standard

of review might be Id at 42, 42 n.2.
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B. District Court Opinions

District courts have also explained that they have discretion to deny motions for summary
Judgment even 1f the standard in Rule 56 1s met. For example, \n Martin Ice Cream Co v Chipwich,
Inc, 554 F. Supp. 933 (S.D.N.Y. 1983), the court stated:

Were this [claim of price discrimination] the only claim before the
Court, we would undoubtedly grant summary judgment. However,
1n this case, 1n which the other antitrust claims are to go forward and
the discovery required to develop them 1s virtually the same as that
which would be required to develop the price discrimination claim,
granting summary judgment at this pomnt would serve no purpose
Such a disposition would save the defendants no costs in time, effort,
or money and would deprive the plaintiff of whatever opportunity it
may otherwise have to build a foundation under the claim, which has
at least been adequately pled. Since the facts are exclusively in the
possession of the moving party and discovery has barely begun, 1t
appears desirable for the Court to exercise its discretion and deny the
motion with leave to renew when discovery is complete

Martin Ice Cream, 554 F. Supp. at 944 (citing Schoenbaum v Firstbrook, 405 F.2d 21 5,218 (2d Cir
1968); 10 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE: CIVIL § 2728, at 557 &
n.56 (1973 and Supp. 1982)). Likewise, the Eastern District of Pennsylvamia has described the
discretion to deny summary Jjudgment motions:

Despite this seemingly compulsory language [of Fed. R. Ciwv. P.
56(c¢)], the Supreme Court has recognized a district court’s discretion
to deny a summary judgment motion whenever there 1s “reason to
believe that the better course would be to proceed to full trial.” This
discretion remains “even 1f the movant otherwise successtully carnes
its burden of proof if the judge has doubt as to the wisdom of
terminating the case before a full trial.” Moreover, although the
Thaird Circuit has not ruled on this question, most other Courts of
Appeals have refused to review demals of summary judgment,
finding that a district court Judgment after a full tnal on the ments
supersedes earlier summary judgment proceedings
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Payne v. Equicredit Corp. of Am ,No. CIV.A 00-6442, 2002 WL 1018969, at *] (E.D. Pa. May 20,
2002) (internal citations omitted}, aff’d on other grounds, Nos. 02-2706, 02-2771, 2003 WL
21783757 (3d Cir Aug,. 4, 2003) (per curtam) (unpublished); see also Lyons v. Bilco Co., No
3:01CV1106(RNC), 2003 WL 22682333, at *1 (D. Conn, Sept 30, 2003) (“Judicial discretion to
deny summary judgment in favor of a full trial has been approved by most courts of appeals.”) (citing
Friedenthal etal., Judicial Discrenion to Deny Summary Judgment in the Era of Managerial Judging,
31 HOFTRA L. REV. at 104: Arthur R. Miller, The Pretrial Rush to Judgment Are the “Litigation
Explosion,” “Liability Crisis,” and Efficiency Chches Eroding Our Day In Court and Jury Trial
Commutments?, 78 N.Y U.L. REV. 982 (2003)).

Other district courts in vartous circuits have described their discretion to deny summary
Judgment in certain circumstances. See, e g, Listerv Prison Health Servs., Inc., No. 8:04-cv-2663-
T-26MAP, 2007 WL 624284, at *2 (M.D. Fla. Feb. 23, 2007) (denying summary judgment because
of lack of clarity regarding material factual disputes, and noting that the court was exercising “its
discretion to deny summary Judgment, even assuming the absence of a factual dispute . . . )
(emphasis added); Taylor v. Truman Med. Ctr , No. 03-00001-CV-W-HFS, 2006 WL 27963 89, at
*3 (W.D. Mo. Sept. 25, 2006) (denying a motion for summary judgment wath respect to a claim for
which the court “would not be comfortable m nnging down the curtan . . .,” and for which the court
found the exercise of its “negative discretion” to deny summary judgment when the record 1s
nconclusive to be appropnate) (citing Roberts v Browmng, 610 F.2d 528, 536 (8th Cir. 1979));
Propps v 9008 Group, Inc., No. 03-71166, 2006 WL 2124242, at *1 (E D. Mich. July 27, 20006)
(holding that in hght of the voluminous record and the complexity of the proposed facts, the effort

necessary to determine whether genuine issues of fact existed was “not a productive use of {the
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court’s] time,” that even 1f the movants had carmed their burden, the court doubted the wisdom of
terminating the case prior to trial, and that a court has discretton to deny a motion for summary
Judgment); Lyons, 2003 WL 22682333, at *1 (“Because summary judgment has this effect [of
cutting off a party’s nght to present his case to the jury), tnal courts must act with caution 1n granting
1t and may deny 1t in the exercise of their discretion when ‘there is reason to believe that the better
course would be to proceed to a full tnal.””y {quoting Anderson, 477 U.S. at 255); United States v.
I'.J. Manalo, Inc., 240 F. Supp. 2d 1255, 1261 (Ct Int’l Trade 2002) (declining to grant summary
Judgment despite the fact that there was no dispute as to any matenal fact because it was not clear
that the Government was entitled to Jjudgment as a matter of law and because “even where a movant
has met its burden, a court retains the discretion to deny summary judgment notwithstanding the
seemngly mandatory language of Rule 56(c) . ... Rule 56 is thus “far less mandatory’ than the
language ofthe rule would indicate.”™; New York v. Moulds Holding Corp., 196 F. Supp. 2d 210, 219
(N.D N.Y. 2002) (denying summary judgment on certamn claims because of the poor factual record
and the necessity of difficult scientific evidence on the CERCLA claim, and noting that the exercise
of discretion to deny was appropriate) (citing Anderson, 477U S. at 255-56); Butler v. CMC Miss.,
Inc., No CIV.A. 1.96CV349-D-D, 1998 WL 173233, at *7 (N.D Miss. March 18, 1998) (denying
summary judgment because a fact 1ssue existed, but noting that the court “has the discretion to deny

motions for summary judgment and allow parties to proceed to trial and more tully develop the

3 The court also noted that in Kennedy v Silas Mason Co , 334U § 249, 256-57 (1948), the Supreme Court
had “recognized that summary judgment may not be the most appropriate way to resolve complex matters, even 1f the
motion for summary judgment technically satisties the requirements of Rule 56 Lyons, 2003 WL 22682333, at *1 n |

* The court also noted that ““[tlhere 15 long-established doctrine holding that a court may deny summary
Judgment if 1t believes further pretrial actvity or trial adjudication will sharpen the facts and law at 1ssue and lead to a
more accurate or just decision, or where further development of the facts may cnhance the court’s legal analysts *” 7'J
Manalo, Inc | 240 F Supp 2d at 1261 (quoting 11 MOORE’S FEDERAL PRAC TIC T § 56 32[6])
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record for the trier of fact™) (citing Kunn v Feofanov, 69 F 3d 59. 61 (5th Cir. 1995): Blackv J1
Case Co ,22 F 3d 568, 572 (5th Cir. 1994); Velon v Exploration Servs | Inc , 876 F.2d | 197, 1200
(5th Cir. 1989)); Morris v VCW, Inc , No 95-0737-CV-W-3-6, 1996 WL 429014, at *1 (W.D. Mo.
July 24, 1996) (denying summary judgment because of “necessartly limited consideration and the
need for a quick ruling,” noting that “[c]aution is the rule of judicial practice in . . cases [seeking
summary judgment late 1n the case]” and that “there s a ‘negative discretion’ to deny summary
Judgment even when ‘technically” justifiable, when the ends of justice appear to favor full
development of the facts at trial, in order that a fact-finder may acqurre a sound “feel’ for the
1ssues.”) (citing Roberts v Browning, 610F.2d 528, 536 (8th Cir. 1979); McLain v Meier, 612 F.2d
349, 356 (8th Cir. 1979)); Caine v. Duke Commec'ns Int’l, No. CV-95-0792 TMI (MCX), 1995 WL
608523 (C.D. Cal. Oct. 3, 1995) (granting a motion for summary judgment, but stating 1n boilerplate
language that “[t)here 13 no absolute right to a summary judgment 1n any case. The court has
discretion to deny summary Judgment wherever 1t determines that justice and fairness require a trial
on the ments.”) (citing Anderson, 4771 S. at 249-55); McDarrenv Marvel Entm 't Group, Inc , No.
94 CV. 0910 (LMM), 1995 WL 214482, at *5 (SD.NY Apnl 11, 1995) (denying a motion for
summary judgment on a breach of contract clamm on the basis that an interpretation of the “best
efforts” contract clause in light of circumstances had to be made by the fact finder, but also noting
that “[wlhere an 1ssue is closely intertwined with an 1ssue to be tried, a court has discretion to deny
summary judgment even if the 1ssue s ‘nipe’ for summary Judgment.”) (citing Cizzbank v. Real
Coffec Trade Co , 566 F Supp. 1158, 1165 (S.D.N Y. 1983): Berman v Royal Kmitting Mulls, Inc
86 F.R.D. 124, 126 (SDN Y. 1980)); Wilson v Studebaker-Worthington, Inc., 699 F. Supp 711,

718-19 (S.D. Ind 1987) (denying summary judgment and stating, “It has been repeatedly held that
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despite all that may be shown, the Court always has the power to deny summary judgment if, tn 1ts
sound judgment, 1t believes for any reason that the fair and just course 1s to proceed to trial rather
than to resolve the case on a motion. Thus, an appraisal of the legal issues may lead the Court to
exercise its discretion and deny summary judgment motions in order to obtain the fuller factual
foundation afforded by a plenary trial.”y’ (citing Kennedy v. Stlas Mason Co , 334 U.S. 249 (1948);
Flores v. Kelley, 61 F.R.D. 442 (D. Ind. 1973); Western Chain Co. v. Am. Mut Liab. Ins Co , 527
F.2d 986 (7th Cir. 1975))
III.  Cases Limiting Discretion to Deny Motions for Summary Judgment

A. Circuit Court Opinions

Despite the existence of the circuit opinions clearly stating that there is discretion to deny a
motion for summary judgment, other circuit opinions have consistently repeated language that
implies that there 1s little or no discretion to deny. See, e.g , Soremekun v Thrifty Payless, Inc., 509
F.3d 978, 984 (9th Cir 2007) (“A motion for summary Judgment must be granted when ‘the
pleadings, depositions, answers to interrogatones, and admissions on file, together with affidavits,
ifany, show that there is no genuine issue as to any material fact and that the moving party 1s entitled
to a judgment as a matter of law.””) (quoting FED. R. C1v. P. >0(c)) (emphasts added); Rease v.
Harvey, No. 06-15030, 2007 WL 1841080, at *1 (11th Cir. June 28, 2007) (unpublished) (same),

Chicago Tutle Ins Corp v, Magnuson, 487 F.3d 985, 994 (6th Cir. 2007) (same); Guilbert v

> The Wilson court’s description of discretion to deny 1s seemungly at odds with a later Seventh C ireumi opinion
inJores v Johnson, 26 F 3d 727, 728 (7th Cir 1994) (per cunam), where the Seventh Circust held that “{s Jummary
judgment 15 not a discretionary remedy ” While the Wilson case has not been expressly overturned, the subsequent
decision im Jones may call Wilson's language regarding discretion to deny summary judgment motions mnto question
However, 1t 15 also possible that the holding 1 Jones was not as broad as 1t may seem  The appellate court n Jones
reviewed the demal of the summary judgment motion on an mterlocutory appeal regarding the defense of qualified
Immunity  The Seventh Circurt commented that immunity claims ought to be resolved as carly in the case as possible,
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Gardner, 480 F.3d 140, 145 (2d Cr. 2007) (same); Loggins v Nortel Networks, Inc »No 06-10361,
2006 WL 3153471, at *1 (5th Cir. Nov. 2, 2006) (unpublished) (same), Mambo v Vehar, No. 05-
2356, 2006 WL 1720211, at *1 (10th Cir. June 23, 2006) (unpublished) (“The familiar standard
requires that summary judgment be granted . . ” if the Rule 56(c) standard 1s met.) (emphasis
added); Warner-Lambert Co v. Teva Pharms USA, Inc., 418 F.3d 1326, 1335 (Fed Cir. 2005)
(“Summary judgment must be granted . . 1f the Rule 56(c) standard 1s met) (emphasis addcd);
Watson v Eastman Kodak Co., 235 F.3d 851, 854 (3d Cir 2000) (“[S]ummary judgment s 10 be
entered 1f the evidence is such that a reasonable fact finder could find only for the moving party.”)?
(citing Anderson, 477 U.S. at 248; Doherty v Teamsters Pension Trust Fund, 16 F.3d 1386, 1389
(3d Cir. 1994)) (emphasis added): Jones v. Johnson, 26 F.3d 727, 728 (7th Cir. 1994) (per curiam)
(“Summary judgment is not a discretionary remedy. Ifthe plaintiff lacks enough evidence, summary
Judgment must be granted.”) (citing Anderson, 477 U.S. at 2495 1; Celotex, 477 U.S. 317)
(emphasis added), aff'd on other grounds, 515 U.S. 304 (1995); Real Estate Fin. v Resolution T rust
Corp., 950 F.2d 1540, 1543 (11th Cir. 1992} (per curtam) (“A district court must grant summary
Judgment 1f the moving party shows that there 1s no genumne dispute regarding any matenial fact and
1t is entitled to judgment as a matter of law 7) (crting Celotex, 477 U S, at 322).

In sum, at least the Second, Third, Fifth, Sixth, Seventh, Ninth, Tenth, Eleventh, and Federal
Circutts have 1ssued opinions that contain language seeming to mandate the entry of summary
Judgment 1f the movant shows that he 1s entitled to Judgment. However, most ofthe cases contamin I

this language have the language n the boilerplate section reciting the legal standard for review of

¢ The court also noted that “[a] party’s fatlure to make a showing that 1s “sufficient to establish the existence
of an element essential to that party’s case, and on which that party wilt bear th burden of proof at tnal’ mandares the
entry of summary judgment Watson, 235 F 3d at 857-58 {quoting Celotex Corp v Catrett, 477U § 317,322 (198a))
(emphasis added)
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summary judgment orders. Very few of the cases with this language appear to actually apply the
standard to an order denying summary judgment.” Of the cases cited in the previous paragraph, for
example, only one of them defimitively applied the rule that motions must be granted if the Rule
56(c) standard 1s met. See Jones v. Johnson, 26 F.3d 727, 728 (7th Cir. 1994) (per curiam) (finding
that the district court was mistaken in determimng that “because the excessive force claim had to be
tried, and because the plaintiff might come up with more evidence before trial, the falsc arrest claim
should also be tned”), aff d on other grounds, 515U.8.304(1995). The remainder of the cases cited
m the previous paragraph mvolved review of a grant of summary judgment, and thus the courts did
not have occaston to apply the standard used for review of a denial of summary Judgment, despite
discussion of that standard in the “legal standards” portion of the opinions.

B. District Court Opinions

Vanous district court cases also contain statements that summary judgment 1s mandatory 1f
the movant has shown entitlement to summary judgment. See, e g , Starns v Health Prof’ls, Ltd ,
No 04-1143, 2008 WL 268590, at *] (C.D. HL. Ian. 29, 2008) (*““Summary [judgment] 1s not a
discretionary remedy. If the plaintiff lacks enough evidence, summary [judgment] must be
granted.””) (quoting Jones, 26 F.3d at 728)%; Levine v. Children s Museum of Indianapolis, Inc , No

IPO0-0715-C-H/G, 2002 WL, 1800254, at *1 (S.D. Ind. fuly 1, 2002) (granting summary judgment

7 Finding appellate cases actually disapproving of a chscretronary demal has proven to be difficult, perhaps
because dentals of summary Judgment are rarely appealable Most of the appellate cases substantively reviewmng a denial
of summary judgment have concluded that discretion to deny exists

Y A Westlaw search reveals that the Jones case has been cited m other cases 113 tunes for the proposition that
summary fudgment 15 not a discretionary remedy All of these citations have been by district courts withim the Seventh
Circurt [have surveyed a selection of these cases, and they appear to generally use this language as boilerplate languagc
i the legal standards section of the opwnion  Within the samphng of cases [ reviewed, [ did not see any cases where the
district court expressed a desire to deny the motion but felt compelied to grant it in view of a standard that granting
summary judgment 1s mandatory 1f the movant has shown entitlement
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where the plamtiff had failed to come forward with sufficient evidence, and stating 1n the section
describing the legal standards that “[s]Jummary judgment 1s not discretionary; if a party shows 1t 15
entitled to summary judgment, Judgment must be granted.”) (citing Jones, 26 F.3d at 728), aff’d,No
02-3013, 2003 WL 1545156 (7th Cir. March 24, 2003) (unpublished); In re Lawrence W. Inlow
Accident Litig., No. IP 99-0830-C H/K, 2002 WL 970403, at *3 (S.D. Ind. April 16, 2002}
(“Summary judgment 1s not a discretionary remedy, If a party shows it is cntitled to sumimary
Judgment, the court must grant it.”) (citing Tangwall v Stuckey, 135 F.3d 510, 514 (7th Cir. 1998)),
aff’d sub nom. First Nat’l Bank & Trust Corp v Am Eurocopter Corp , 378 F.3d 682 (7th Cir.
2004); Gates v. L R. Green Co , No. IP 00-1239-C H/G, 2002 WL 826394, at *1 (S.D. Ind. Mar 20,
2002) (“Summary judgment is not a discretionary procedure, though. When the moving party has
shown 1t 1s entitled to summary judgment, the court must grant it. To do otherwise would be to
condemn the parties, witnesses, and Jurors to spend time, money, and energy on a tral that could
have only one just result.”); Acceptance Assoc of Am., Inc. v Various Underwriters of Lloyds of
London, CIV. A. No. 88-6816, 1989 WL 25146, at *2 (E.D Pa. Mar. 16, 1989) (granting summary
Judgment after finding no genuine issue of matenal fact and citing 18A CoUCH ON INs. 2d §77.16
(Rev’d ed. 1983) for the proposition that “when undisputed documents show that the msurer is
entitled to summary judgment, the court must grant the motion regardless of other facts 11 the record
that may be 1n dispute ), aff'd, 884 F.2d 1382 (3d Cir 1989); Martinez v. Ribicoff, 200 F. Supp.
191,192 (D.P.R. 1961) (“It, therefore, follows that there 1s no genuine 1ssue as to any material fact
and that defendant’s motion for summary judgment must be granted, defendant being entitled to

judgment as a matter of law ).
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Most of the district court cases I reviewed that state that summary judgment must be entered
if the movant 1s entitled state this standard 1n the “legal standards” section of the opinion, and 1t 1s
not clear if the court ultimately granted the summary judgment because it had no choice if the
movant met its burden or because the court felt no need to exercise discretion to deny the motion
under the facts of the case.” The Acceptance Assoc. of Am. and Martinez cases use the mandatory
language within the analysis portion of the opinions, as opposcd to in a scparate section describing
legal standards, but even 1n those cases, 1t is not clear whether the court felt compelled to grant
summary judgment simply because 1t was mandatory 1f the movant met 1ts burden or 1f the court
granted the summary judgment because it viewed granting as the best option after the movant had
met its burden.

C. Letter Asserting Lack of Discretion to Deny Summary Judgment

A January 10, 2008 letter from Lawyers for Civil Justice and the U.S. Chamber Institute for
Legal Reform (“the Letter”) insists that the current standard is that summary judgment 1s mandatory
when a litigant has met the burden of demonstrating the absence of a genuine 1ssue of matenal fact.
However, most of the cases cited in the Leiter for this proposition do not actually evaluate the denial
of a motion for summary judgment, making any boilerplate language that summary judgment 1s
required less persuasive than the Letter ndicates. The Seventh Circuit Jones case cited in the letter
may be an anomaly with its strict language stating that “[sJummary judgment 1s not a discretionary

remedy [fthe plaintifflacks enough evidence, summary judgment must be granted ” Jones, 26 F.3d

® A search in Westlaw for cases stating that summary yudgment 1s mandatory or must be granted 1f the standard
1s met turns up many cases However, a review of a sampling of these cases reveals that few of them actually apply the
proposition that summary judgment 15 mandatory 1f the standard 1s met, and merely contain language to that effect in the
“legal standards” portion of the opinion  Finding district court cases granting summary judgment based on an alleged
lack of discretion to deny once the standard 18 met has proven difficult, possibly because couris may not express a desire
to deny the motion at the same time the court 1s granting the motion
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at 728 Notably, the Jones court emphasized that the 1ssue on summary judgment involved a defense
of immunity, stating that **{iJmmunity claims should be resolved as early 1n the case as possible—and
by the court rather than the jury ” Id. (citing Elder v. Holloway, 510 U.S. 510,  ,114S Ct 1019,
1023 (1994); Harlow v Fuizgerald, 457 U S. 800, 818 (1982); Elliot v Thomas, 937 F 2d 338,
34445 (7th Cir. 1991)). In Jones, the defendants filed an interlocutory appeal asserting a defense
of qualified immumnity. /d at 727. The district court had denied the defendants’ summary judgment
motion both with respect to the plaintitf’s false arrest claim and with respect to the plaintiff’s
excessive force claim. With respect to the excessive force claim, the Seventh Circuit held that it had
no appellate jurisdiction because the district court had found that an 1ssue of fact existed as to
whether the defendants beat the plaintiff while he was in custody, an issue that had to be “resolved
in the district court before it could be reviewed on appeal.” See id. at 727-28 With respect to the
false arrest claim, the district court had held that “because the excessive force claim had to be tried,
and because the plaintiff might come up with more evidence before trial, the false arrest claim also
should be tried ” /d at 728. The Seventh Circuit rejected that conclusion, finding that summary
judgment should have been granted in favor of the defendants with respect to the false arrest claim
because there was no genune 1ssue of fact and summary judgment is not a discretionary remedy.
1d.

One could argue that Jones creates a circurt split as to whether there is discretion to deny
summary judgment However, despite 1ts broad language disapproving of discretion to deny, the
Jones court may have been particularly focused on the importance of resolving immunity claims

140

early in the litigation. ™ A persuasive argument can be made that the need to resolve immunity issues

" The Seventh Circutt has repeated the language regarding the mandatory nature of granting summary judgment

if the movant meets his burden  See Andersonv P A Radocy & Sons, Inc ,67F 3d 619, 621 (7th Cir 19953) {“Summary
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played a strongrole in the court’s opinion, particularly given the absence of discussion distingwishing
cases from other circuits that had recognized the existence of discretion to deny fully-supported
summary judgment motions.

Other than the Jones case, the cases cited in the Letter do not substantively evaluate the
discretion to deny summary judgment motions, despite having language stating that summary
judgment 1s mandatory. For example, the Letter cites Watson v Eastman Kodak Co , 235 F.3d 851,
857-58 (3d Cir. 2000), for the proposition that “[a] party’s faiture to make a showing that 1s
‘sufficient to establish the existence of an element essential to that party’s case, and on which that
party will bear the burden of trial” mandates the entry of summary judgment  However, in Watson,
the court affirmed a grant of summary judgment where the non-movant failed to make the required
evidentiary showing. Because the Third Circuit affirmed a grant of summary Judgment on the basis
that the requisite showing was not made and because the case did not involve review of a denial of
summary judgment (or of a grant of summary judgment where the court felt compelled to grant the
motion despite wanting to deny it), the language stating that summary judgment is mandatory does
not carry as much weight as suggested by the Letter.

Simularly, the Letter cites Real Estate Fin v. Resolution Trust Corp , 950 F.2d 1540, 1543
(11th Cir 1992) (per curiam), for the proposition that “la] district court must grant summary
Judgment 1f the moving party shows that there 1s no genuine dispute regarding any material fact and
1t1s entitled to judgment as a matter of law.” However, the cited language appears 1n the section of

the opinion entitled “The Standards Governing Summary Jud gment,” and 1s not applied to the merits

Judgment 1s not a remedy to be exercised at the court’s option, 1t must be granted when there 15 no genuine dispute over
amaterial fact ) (ciing Arderson v Liberty Lobby, Inc , 477U S 242,248 (1986)) However, in Anderson, the Seventh
Crremnt reviewed a grant of summary judgment rather than a demal
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because the case involved review of a grant of summary Judgment, rather than a demal. The court
affirmed part of the grant of summary judgment, but found that the non-movant had presented
sufticient evidence to avoid summary judgment on one of the claims. Thus, the court had no reason
to address whether there would have been discretion to deny summary judgment 1fthere had not been
sufficient evidence. The language regarding the mandatory nature of granting summary judgment
is further weakened by the fact that a subsequent Eleventh Circuit decision mvolving an attempted
appeal of a demal of summary judgment recogmzed discretion to deny summary judgment motions.
See Lind v United Parcel Serv., Inc , 254 F.3d 1281, 1285 (1 1th Cur. 2001).

The Letter argues that the version of Rule 56 effective prior to the Style Amendments,
contaimng the statement that “the judgment sought shall be rendered . . .,” has lan guage commanding
mandatory action. However, the cases simply have not always interpreted the language that way.
See, e.g., Payne v. Equicredit Corp of Am., No. CIV.A. 00-6442, 2002 W1, 1018969, at *1 (E D.
Pa. May 20, 2002) (“Despite this seemingly compulsory language [of Fed. R. Civ. P. 56(c)], the
Supreme Court has recognized a district court’s discretion to deny a summary judgment motion
whenever there is ‘reason to believe that the better course would be to proceed to full trial.””), aff"'d
on other grounds, Nos. 02-2706, 02-2771, 2003 WI. 21783757 (3d Cir Aug. 4, 2003) (per curiam)
(unpublished), see also EXCERPT FROM THE REPORT OF THE JUDICIAL CONFERENCE, COMMITTEE ON
RULES OF PRACTICE & PROCEDURE at 10, http //www.uscourts gov/rules/supctt 106/Excerpt JC
Report CV_0906.pdf (stating that the restyled rules “mimmize the use of inherently ambiguous
words,” such as “shall,” which “can mean ‘must,’ ‘may,’ or ‘should,” depending on context™), FED.

R Crv. P. 56 advisory committee’s note (2007 Amendment) (stating that “shall” 1s changed to
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“should” 1n light of case law establishing that “there 1s discretion to deny summary judgment when
it appears that there 1s no genuine 1ssue as to any matenal fact”).

The assertion in the Letter that discretion to deny summary judgment would “run[ ] headlong
into the concern expressed in Andersonv Creighton, 483 U.S. 635, 643 (1987)[,] that conscientious
public officials would lose the ‘assurance of protection that [] 1s the object’ of summary judgment,”
1s musplaced The quotation is taken shghtly out of context because it omits the remainder of the
sentence, which reveals that the quoted language was used n the case to describe the purpose of the
doctrine of qualified immunity ' Nonetheless, it follows that requirin g summary judgment regarding
qualified immunity defenses would also further the assurance of protection that qualified immunity
is intended to provide. However, even if courts may have less discretion to deny summary judgment
in certain contexts, such as qualified immunity, see Jones, 26 F.3d at 728, 1t does not necessanly
follow that 1t 1s mandatory 1 all circumstances where the Rule 56 standard 1s met
IV.  Conclusion

Most of the case law substantively evaluating whether there 1s discretion to deny a motion
for summary judgment has determined that discretion to deny summary judgment extsts when the
movant has made the proper showing. The discretionary power of a court to deny a properly-
supported motion for summary judgment has been summanzed as follows:

Although the court’s discretion plays no role in the granting of
summary judgment, since the granting of summary judgment under
FRCP 56 must be proper or the action is subject to reversal on appeal,
the court may deny summary judgment as a matter of discretion even

where the criteria for granting judgment are techmcally satisfied
Demal of summary judgment 1s appropriate where the court has

" The full sentence actually reads “Anmmumty that has as many variants as there are modes o official action
and types of nghts would not give conscientious officials that assurance of protection that 1t 15 the object of the doctrine
to provide ” Anderson, 483 U S at 643
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doubts about the wisdom of terminating the case before a full trial or
believes that the case should be fully developed before decision. For
example, denial of summary judgment may be approprate where the
court has received madequate guidance from the parties, where
further inquiry into the facts 1s deemed desirable by the court to
clarify the application of the law, where the motion 1s tainted with
procedural unfaimess, where a case mvolves complex 1ssues of fact
or law, or a question of first impression, or where summary judgment
would be on such a limited basis or on such limited facts that it would
be likely to be inconclusive of the underlying issues. In a case
involving multiple claims, the court may exercise its discretion to
deny summary judgment where it finds it better as a matter of judicial
administration to dispose of all the claims and counterclaims at trial
rather than to attempt piecemeal disposition, or where part of the
action may be npe for summary judgment but 1s intertwined with
another claim that must be tned.

27A FED. PROC., LAW ED. § 62:683 (2007)

Although there 1s plenty of case law with boilerplate language stating that a court must grant
summary judgment 1f the Rule 56 standard ts met, most of those cases at the appellate level do not
involve review of a dental of a motion for summary judgment. Likewise, a review of a selection of
some of those at the district court level reveals that most do not express that a motion 1s granted
simply becausc of mandatory language in the rule when the court believes that the motion should be
denied for adminsstrative or other reasons. The one case the research uncovered that substantively
involved review of a denial of summary judgment and that disapproved of that denial arguably may
be hmited n 1ts application because 1t nvolved a request for summary judgment on quahfied
immumty grounds. Whitle the court’s language was broad, 1t also emphasized that immunity claims
ought to be resolved early in the case, perhaps giving a stronger reason to remove discretion to deny

amotion n that case than in the case of other summary judgment motions,
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Civil Rules Comnuttee Report -91-

B Rule 26(a)(2) and (b)(4) Expert Trial Witness Discovery
Introduction

These related proposals were discussed to great benefit at the Standing Committee meeting last
January, providing a preliminary view of what might be coming and gaining the benefit of advance
advice. The first proposal creates in Rule 26(a)}(2)(C) a new obligation to disclose a summary of the
facts and opinions of a trial-witness expert who 1s not required to provide a discovery report under
Rule 26(a)}(2)(B). (A conforming amendment 1s proposed for present Rule 26(a)(2)(C), to be
redesignated as (D), addressing the time to disclose expert testimony.) The second set of interrelated
proposals restrict some aspects of discovery with respect to trial-witness experts in response to the
lessons of experience, not as a matter of high theory. The core changes extend work-product
protection to drafts of Rule (a)(2)(B) expert reports and 26(a)(2)(C) party disclosures and also to
attorney-expert communications. But three exceptions allow discovery as a matter of course of the
parts of attorney-expert communications relating to compensation, 1dentifying facts or data the
attorney provided to the expert and that the expert considered in forming the opinions to be
expressed, and identifying assumptions that the attorney provided to the expert and that the expert
rehied upon in forming the opmons to be expressed. A parallel change is made in Rule
26(a)(2)}B)(11), directing that the expert’s disclosure report include “the facts or data or-other
mformation considered by the witness * * *.”

Party Disclosure: Rule 26(a)(2)(A) requires a party to disclose the 1dentity of any witness it may use
at trial to present evidence under Federal Rule of Evidence 702, 703, or 705. The witness 1s required
to provide a Rule 26(a)(2)(B) report only if the witness “1s one retained or specially employed to
provide expert testtmony m the case or one whose duties as the party’s employee regularly involve
giving expert testimony.” But some courts have required witness reports even as to experts outside
these express himits.

It might be useful to expand the report requirement beyond the limits established in 1993, but
requiring a report from every witness who presents expert testimony would also impose substantial
burdens. The burdens are particularly acute with respect to physicians who have treated a party;
cooperation even in discovery and at trial can be uncertain, and many lawyers fear they could not
induce the physician to provide a report meeting the detailed requirements of (a)(2)(B). Similar
problems can arise when an employee who does not regularly give expert testimony is an important
witness, often as much for facts as for opimons. Still other witnesses, such as a public accident
investigator, may be the same.

The proposed addition of new Rule 26(a}(2)(C) represents a balance between these competing
forces. If'a witness 1dentified under (a)}(2)(A) is not required to provide an (a){(2)(B) report, the party
must disclose the subject matter of the expected expert testimony and a summary of the facts and
opimons to which the expert is expected to testify. This disclosure will support preparation for
deposing the witness, and 1n some settings may satisfy other parties that there is no need for a
deposition.

Draft Reports and Attorney-Expert Commumcations™ The background for these proposals traces
back to the 1970 amendments that added an express work-product provision, Rule 26(b)(3), and at
the same time made Rule 26(b)(3) “subject to the provisions of subdivision (b)(4).” Rule 26(b)(4),
also new 1n 1970, provided for “[d]iscovery of facts known and opimons held by experts * * *
acquired or developed 1n anticipation of litigation or for tnal, * * * only as follows.” What followed
was atight to ask by interrogatory for the substance of the facts and opinions to which the expert trial
witness 1s expected to testify; “further discovery by other means” could be ordered by the court.
Many lawyers and courts found the interrogatory discovery an inadequate basis for preparing for
trial; 1n many courts depositions of trial-witness experts became routine
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In 1993, bulding on expenence with the 1970 amendments, expert trial-witness discovery was
changed dramatically. The disclosure provisions of Rule 26(a), added for the first ime, included the
famuliar (a)(2) expert disclosure requirements. A party must disclose “the identity of any witness
1t may use at tnal to present evidence under Federal Rule of Evidence 702, 703, or 705.” This
disclosure must be supplemented by a report prepared by the expert, but only 1f the expert falls into
one of two categories: “one retained or specially employed to provide expert testlmony 1n the case
or one whose duties as the party’s employee regularly involve giving expert testimony.” An expert
required to give this report may be deposed only after the report 1s provided.

The Rule 26(a)(2)(B) report is to include “(11) the data or other information considered by the
witness in forming [the opinions the witness will express] ” The 1993 Commuttee Note included this
statement:

The report is to disclose the data and other information considered by the expert and any
exhibits or charts that summanze or support the expert’s opinions. Given this obligation
of disclosure, litigants should no longer be able to argue that materials furnished to their
experts to be used in forming their opinions — whether or not ultimately relied upon by
the expert — are privileged or otherwise protected from disclosure when such persons are
testifying or being deposed.

Time has obscured the intended meaning of these words. They may have been meant only to
say that discovery may be had of “the data or other information considered by the expert” no matter
whether they were provided by counsel. But whatever was intended, they have taken on a far
broader meaning Moved by the disclaimer of “privilege[] or other(] protec[tlon], most courts now
allow free dleOVBI'y of draft expert reports and all communications between attorney and expert
witness as “information considered by the expert.”

As an abstract proposition, it may seem attractive to allow free discovery of all communications
between counsel and an expert trial witness, and also to allow discovery of all draft reports. Any
influence of counsel on the evolution of the opimons bears on the credibility of the opinions as the
expert’s independent view, not mere transmission of an advocate’s position. An articulate mmonty
ofthe lawyers who participated in the Discovery Subcommittee’s first miniconference on this subject
expressed that view forcefully. If it seems odd to limit privilege by a Commuttee Note to a Civil
Rute, without invoking the special Enabhing Act limits that require an Act of Congress to approve
a rule creating, abohshing, or modifying an evidentiary privilege, 28 U.S.C. § 2074(b), it might be
explained that the Note simply reflects an understanding of privilege rules as they were and as they
would be applied 1n the new context established by the expert’s duty to provide a disclosure report.

Consequences that surely were unforeseen 1n 1993 have demonstrated the pragmatic fatlure of
any hope that expert opinions would be better tested by sweeping discovery of draft reports and
attorney-expert communications. The result has been a regime that does not provide the anticipated
information. It does not provide that information because attorneys and expert witnesses go to great
lengths to forestall discovery. These strategies generally defeat discovery of valuable information,
but lawyers persist in devoting costly deposition time to the vain quest for communications or drafts
that may undercut an expert’s opinions. Perhaps worse, these strategies impede effective use of
expert witnesses. Effective use is impeded as to the opinion testimony because lawyers restrict free
communications that might lead to more sophisticated and helpful opinions. Effective use also 1s
impeded because lawyers hesitate to use a tnal-witness expert for assistance with such
responsibihities as understandig an adversary’s expert’s report and preparing for deposition or cross-
examination at tnal, or in evaluating a case for settlement. Additional cost flows from an offsetting
practice of hinng “consulting” experts who, because they will not testify at tnial, are protected against
discovery by Rule 26(b)(4)(B) The consulting experts are used for the free explorations that are too
risky to pursue with a trial-witness expert. A party who cannot afford the expense of a dual set of
experts 1s put at a disadvantage
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One measure of these consequences 1s telling. Many outstanding lawyers have told the
Committee that they routinely stipulate out of discovery of draft reports and attorney-expert
communications. They find the costs of engaging 1n such discovery far higher than the infrequent
small benefits that may be gained Preliminary discussion at the January meeting demonstrated this
reaction in convincing fashion

The American Bar Association, acting on a recommendation by the Section on Litigation
Federal Practice Task Force, has recommended amendment of federal and state discovery rules to
address the problems that have emerged. The problems it described include these: Experts and
counsel often go to great lengths to avoid creating draft reports, creating drafts only in electronic or
oral form, deleting all electronic drafts, and even scrubbing hard drives to prevent subsequent
discovery. Lawyers and experts often avoid written communications or creating notes by the expert,
encumbering attorney-expert communications and the formulation of effective and accurate litigation
opinions. Litigants often engage in expensive discovery seeking to obtain draft reports or attorney-
expert communications, but gain nothing useful by it. Parties often retamn two sets of experts, one
for consultation and the other for testimony. Additional problems include reluctance to hire
potentially superb experts who have not become professional witnesses, for fear that discovery of
the necessary conversations that tell them how to behave as witnesses will destroy their usefulness.
And many lawyers feel disheartened to have to pursue tactics — knowing their adversaries are doing
the same — that they believe are necessary to protect against discovery but bring the lhitigation
system into disrepute.

The encouragement provided by the ABA has been supported by expenience under a New
Jersey rule that limits discovery of draft reports and attorney-expert communications. The Discovery
Subcommittee met with a group of New Jersey lawyers drawn from all modes of practice, private
and public. The lawyers — who agreed that they disagree about many discovery problems — were
unanimous in praising the New Jersey rule. Theiwr enthusiasm leads them to extend protection
beyond the formal hmits of the rule, and often to agree to honor the state-court practice when
litigating 1n federal court.

The proposals that have been developed through miniconferences, subcommttee meetings,
countless conference calls, several Advisory Committee meetings, and the preliminary presentation
to this Committee, seek to improve the use of expert testtmony by correcting the unforeseen
consequences that have emerged in the wake of the 1993 amendments. The seeming availability of
broad discovery into draft reports and attorney-expert communications has failed to yield useful
information 1nt practice because lawyers and experts have developed coping strategies that generally
defeat discovery efforts. Those strategies have entailed increased costs, most notoriously by
increasing the simultaneous use of consulting experts and testifying experts. They also contribute
in some cases to diminishing the quality of expert testimony because attorney and expert fear to
engage 1n the open and robust discusstons that would lead to better mutual understanding. In
addition, they may dimimish the opportumty to effectively challenge an adversary’s expert when a
party cannot afford to explore cross-examination and rebuttal with a consulting expert, and —
fearing the possibility of discovery — refuses to consult with 1ts trial-witness expert.

The proposed protection 1s not absolute. It invokes work-product standards that allow
discovery of draft reports or attorney-expert communications on showing substantial need for the
discovery to prepare the case and an mability, without undue hardship, to obtain the substantial
equivalent by other means. In addition, free discovery 1s allowed of attorney-expert communications
1n the three categories noted above: communications as to compensation, facts or data considered
by the witness in forming opinions, and assumptions provided by counsel and relied upon by the
expert.

Thus balance between protection and discovery 1s calculated to provide at least as much useful
discovery as occurs now, and at the same time to reduce practices that, fearing overbroad discovery,
now mmpede the best use of expert trial witnesses.
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Overview

over- and underline form, along with a Commuttee Note.

The proposals are so brietas to require no further summary beyond the Introduction. The major

ponts for discussion are described 1n the Detailed Discussion and Questions.
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Rule 26. Duty to Disclose: General Provisions Governing
Discovery

(a)

Required Disclosures

(2

* & ok ok ok

Disclosure of Expert Testimony

(A) In General. In addition to the disclosures
required by Rule 26(a)(1), a party must disclose to
the other parties the identity of any witness 1t may
use at trial to present evidence under Federal Rule

of Evidence 702, 703, or 705.

(B) Witnesses who must provide a Written

Report. Unless otherwise stipulated or ordered by
the court, this disclosure must be accompanied by
a wntten report -- prepared and signed by the
witness -- if the witness 1s one retained or specially
employed to provide expert testimony mn the case
or one whose duties as the party’s employee
regularly involve giving expert testimony. The

report must contain:
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(i) acomplete statement of all opimons the
witness will express and the basis and

reasons for them;

(ii) the facts or data orother-mformation

considered by the witness in forming them,

(iii) any exhibits that will be used to

summarize or support them;

(iv) the witness’s qualifications, including a
list of all publications authored in the

previous ten years;
(v) alist of all other cases in which, during
the previous four years, the witness testified

as an expert at trial or by deposition; and

(vi) a statement of the compensation to be

paid for the study and testimony in the case.

(C) Disclosure Regarding Testimony of Witnesses

Who Do Not Provide a Written Report  Unless

otherwise stipulated or ordered by the court. if the

witness 18 not required to provide a written report

the disclosure must state.
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(i) the subject matter on which the witness

is expected to present evidence under Federal

Rule of Evidence 702, 703, or 705; and

(ii) asummary of the facts and opinions to

which the witness is expected to testify.

(DE) Time to Disclose Expert Testimony. A
party must make these disclosures at the times and
n the sequence that the court orders. Absent a
stipulation or a court order, the disclosures must be

made:

(i) at least 90 days before the date set for

tnal or for the case to be ready for tnal, or

(i) if evidence is intended solely to
contradict or rebut evidence on the same
subject matter identified by another party
under Rule 26(a)(2)(B) or (C), within 30 days

after the other party’s disclosure.

(ED) Supplementing the Disclosure. The
parties must supplement these disclosures when

required under Rule 26(e).

® % ok ok ¥
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59 (b) Discovery Scope and Limits

60 * %k ok ok ok

61 (4) Trial Preparation; Experts.

62 (A) Expert Who May Testify.

63 (1) Deposition of expert witness A party
64 may depose any person who has been
65 identified as an expert whose opinions may
66 be presented at trial. If Rule 26(a)(2)(B)
67 requires a report from the expert, the
68 deposition may be conducted only after the
69 report is provided.

70 (1) Trial preparation protection for draft
71 reports or disclosures  Rules 26(b)(3)}A)
72 and (B) protect drafts of any report or
73 disclosure _rcquired under Rule 26{(a)(2),
74 regardless of the form of the draft.

75 (i11) Trial preparation protection for
76 communications _between party's attorney
77 and expert withesses  Rules 26(b)(3)A) and
78 (B) protect communications between the
79 party’s attorney and any witness required to
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provide a report under Rule 26{a)(2)}B),

regardless of the form

communications, except to the extent that the

communications:

@ Relate to compensation for the

expert’s study or testimony;

@ Identify facts or data that the

party’s attorney provided to the

expert and that

considered 1n forming the opinions

to be expressed: or

@ Identify assumptions that the

party’s attorney provided to the

expert and that the expert relied

upon in forming the opinions to be

expressed

E ok ko ok

Committee Note

Rule 26 Rules 26(a)(2) and (b}4) are amended to address
concerns about expert discovery. The amendments to Rule 26(a)(2)
require disclosure regarding expected expert testimony from thosc
expert witnesses not required to provide expert reports and lhmit the
expert report to tacts or data (rather than “data or other information,”
as in the current rule} considered by the witness. Rule 26(b}(4)(A) 1s
amended to provide work-product protection against discovery
regarding draft expert disclosures or reports and -- with three specific
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exceptions -- communications between expert witnesses and counsel.
Together, these changes provide broadened disclosure regarding some
expert testimony and require justifications for disclosure and
discovery that have proven counterproductive.

The rules first addressed discovery as to trial-witness experts
when Rule 26(b)(4) was added in 1970, permutting an interrogatory
about expert testimony. In 1993, Rule 26(b)(4)}(A) was revised o
authorize expert depositions and Rule 26(a)(2) was added to provide
disclosure, including -- for many experts -- an extensive report.
Influenced by the Committee Note to Rule 26{a)(2), many courts read
the provision for disclosure in the report of “data or other information
considered by the expert in forming the opimons” to call for
disclosure or discovery of all communications between counsel and
expert witnesses and all draft reports.

The Committee has been told repeatedly that routine discovery
into attorney-expert communications and draft reports has had
undesirable effects. Costs have risen. Attorneys may employ two
sets of experts -- one for purposes of consultation and another to
testify at trial -- because disclosure of their collaborative interactions
with expert consultants would reveal their most sensitive and
confidential case analyses, often called “core” or “opimon” work
product. The cost of retaining a second set of experts gives an
advantage to those hitigants who can afford this practice over those
who cannot. At the same time, attorneys often feel compelled to
adopt an excessively guarded attitude toward their interaction with
testifying experts that impedes effective communication. Experts
might adopt strategies that protect against discovery but also interfere
with their effective work, such as not taking any notes, never
preparing draft reports, or using sophisticated software to scrub their
computers’ memories of all remnants of such drafts. In some
instances, outstanding potential expert witnesses may simply refuse
to be involved because they would have to operate under these
constraints.

Rule 26(a)(2)}(B) 1s amended to specify that disclosure 1s only
required regarding “facts or data” considered by the expert witness,
deleting the “or other information” phrase that has caused difficulties.
Rule 26(a)(2)(C) 1s added to mandate disclosures regarding testimony
of expert witnesses not required to provide expert reports. Rule
26(b)(4)(A) 1s amended to provide work-product protection for draft
reports and attorney-expert communications, although this protection
does not extend to communications about three specified topics.

Rule 26(a)(2)(B): Rule 26(a)(2)(B)(11) is amended to provide
that disclosure iclude all “facts or data considered by the witness in
forming” the opinions to be oftered, rather than the “data or other
information” disclosure prescribed in 1993 This amendment to Rule
26(a)(2)(B) 1s intended to alter the outcome 1n cases that have rehed
on the 1993 formulation as one ground for requinng disclosure of all
attorney-expert communications and draft reports  The amendments
to Rule 26(b)(4)(A) make this change explicit by providing work-
product protection against discovery regarding draft reports and
disclosures or attorney-expert communications
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The refocus of disclosure on “facts or data” is meant to limit the
disclosure requirement to matenal of a factual nature, as opposed to
theories or mental impressions of counsel At the same time, the
intention 1s that “facts or data” be interpreted broadly to require
disclosure of any material received by the expert, from whatever
source, that contains factual ingredients. The disclosure obligation
extends to any facts or data “considered” by the expert 1n forming the
opinions to be expressed, not only those relied upon by the expert.

Rule 26(a)(2)(C). Rule 26(2)(2}C) 1s added to mandate
disclosures regarding the opinions to be offered by expert witnesses
who are not required to provide reports under Rule 26(a)(2)(B). It
requires disclosure of information that could have been obtained by
a simple interrogatory under the 1970 rule, but now depends on more
cumbersome discovery methods. This disclosure will enable parties
to determine whether to take depositions of these witnesses, and to
prepare to question them 1n deposition or at trial. It is considerably
less extensive than the report required by Rule 26(a

¥2)(B). Courts must take care against requiring undue detail, keeping
in mind that these witnesses have not been specially retained and may
not be as responsive to counsel as those who have.

This amendment resolves a tension that has sometimes
prompted courts to require reports under Rule 26(a)(2)(B) even from
witnesses exempted from the report requirement, reasoning that
having a report before the deposition or trial testimony of all expert
witnesses 1s desirable. See Minnesota Min. & Manuf. Co. v Signtech
USA, Ltd 177 F.R.D. 459, 461 {(D. Minn. 1998) (requinng written
reports from employee experts who do not regularly provide expert
testimony on theory that doing so is “consistent with the spint of Rule
26(a)(2)(B)” because it would eliminate the element of surprise);
compare Duluth Lighthouse for the Blind v. C.B. Bretting Manuf.
Co., 199 FR D. 320, 325 (D. Minn. 2000) (dechmng to impose a
report requirement because “we are not empowered to modify the
plain language of the Federal Rules so as to secure a result we think
1s correct”). With the addition of Rule 26(a)(2)(C) disclosure for
expert witnesses exempted from the report requirement, courts should
no longer be tempted to overlook Rule 26(a)(2)(B)’s limitations on
the full report requirement.

A witness who 1s not required to provide a report under Rule
26(a)(2)(B) may both testify as a fact witness and also provide expert
testimony under Evidence Rule 702, 703, or 705. Frequent examples
include physicians or other health care professionals and employees
of a party who do not regularly provide expert testimony. Parties
must 1dentify such witnesses under Rule 26(a)(1)(A) and provide the
disclosure required under Rule 26(a}(2)(C) with regard to their expert
opinions.

Rule 26(a)(2)(D) This provision (formerly Rule 26(a)(2)(C))
is amended slightly to specify that the time himits for disclosure of
contradictory or rebuttal evidence apply with regard to disclosures
under new Rule 26{a)(2}(C) just as they do with regard to reports
under Rule 26(a)(2)(B).
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Rule 26(b)(4)}(A): Rule 26(b)(4)(A)}11) ts added to provide
work-product protection under Rule 26(b)(3)(A) and (B) for drafts of
expert reports or disclosures. This protection applies to all witnesses
identified under Rule 26(a)(2)(A), whether they are required to
provide reports under Rule 26(b)}2)(B) or are the subject of
disclosure under Rule 26(a)(2)(C). It applies regardless of the form
of the draft, whether oral, written, electronic, or otherwise. It also
applies to drafts of any supplementation under Rule 26(e); see Rule
26(a)(2)(E).

Rule 26(b)(4)(A)(i1i) is added to provide comparable work-
product protection for attorney-expert communications regardless of
the form of the communications, whether oral, written, electronic, or
otherwise. 'The addition of Rule 26(b)(4)(A)(ni} 15 designed to
protect counsel’s work product and ensure that lawyers may interact
with retained experts without fear of routine wholesale discovery.
The protection is himited to communications between an expert
witness required to provade a report under Rule 26(a)(2)(B) and the
attorney for the party on whose behalf the witness will be testifying.
The rule provides no protection for communications between counsel
and other expert witnesses, such as those for whom disclosure 1s
required under Rule 26(a)(2)(C). 1t does not exclude protection under
other doctrines, such as privilege or independent development of the
work-product doctrine.

Rules 26(b}(4)(A)(11) and (111) apply to all discovery regarding
the work of expert witnesses. The most frequent method 1s by
deposition of the expert, as authorized by Rule 26(b}(4)(A)(1), but the
protections of (A)(ii) and (in} apply to all forms of discovery.

Rules 26(b)(4)(A)(11) and (111} do not impede discovery about the
opinions to be offered by the expert or the development, foundation,
or basis of those opimons. For example, the expert’s testing of
material involved in litigation, and notes of any such testing, would
not be exempted from discovery by this rule. Simlarly, inquiry about
communications the expert had with anyone other than the party’s
counsel about the opmions expressed 1s unaffected by the rule
Counsel are also free to question expert witnesses about alternative
analyses, testing methods, or approaches to the issues on which they
are testifying, whether or not the expert considered them in forming
the opinions expressed

The protection for commumcations between the retained expert
and “the party’s attorney” should be applied 1n a realistic manner, and
often would not be limited to communications with a single lawyer
or a single law firm. For example, 1t may happen that a party is
involved 1n a number of suits about a given product or service, and
that a particular expert witness will testity on that party’s behalf in
several of the cases. In such a situation, a court should recognize that
this protection applics to communications between the expert witness
and the attorneys representing the party in any of those cases.
Similarly, commumcations with in-housc counsel for the party would
often be regarded as protected cven 1f the in-house attorney is not
counsel of record in the action. Other situations may also justify a
pragmatic application of the “party’s attorney” concept
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Although attorney-expert communications are generally
protected by Rule 26(b)(4)(A)(11i), the protection does not apply to
the extent the lawyer and the expert communicate about matters that
fall within three exceptions. But the discovery authonzed by the
exceptions does not extend beyond those specific topics. Lawyer-
expert communications may cover many topics and, even when the
excepted topics are included among those involved in a given
communication, the protection applies to all other aspects of the
communication beyond the excepted topics

First, attorney-expert communications regarding compensation
for the expert’s study or testimony may be the subject of discovery.
In some cases, this discovery may go beyond the disclosure
requirement 1n Rule 26(a)(2)(B)(vi). Itis not limited to compensation
for work forming the opinions to be expressed, but extends to all
compensation for the study and testimony provided in relation to the
action. Any communications about additional benefits to the expert,
such as further work 1n the event of a successful result in the present
case, would be included. This exception includes compensation for
work done by the expert witness personally or by another person
associated with the expert in providing study or testimony in relation
to the action. Compensation paid to an orgamzation affiliated with
the expert 15 ncluded as compensation for the expert’s study or
testimony The objective is to permit full inquiry into such potential
sources of bias.

Second, consistent with Rule 26(a)(2)(B)(ii), discovery 1s
permutted to 1dentify facts or data the party’s attorney provided to the
expert and that the expert considered in forming the opinions to be
expressed In applying this exception, courts should recognize that
the word “considered” is a broad one, but this exception is imited to
those facts or data that bear on the opinions the expert will be
expressing, not all facts or data that may have been discussed by the
expert and counsel. And the exception applies only to
communications “identifying” the facts or data provided by counsel;
further communications about the potential relevance of the facts or
data are protected.

Third, discovery regarding attorney-expert communications 1s
permitted to identify any assumptions that counsel provided to the
expert and that the expert relied upon 1n forming the opinions to be
expressed. For example, the party’s attorney may tell the expert
witness to assume that certain testimony or evidence 1s true, or that
certain facts are true, for purposes of forming the opinions they will
express. Similarly, counsel may direct the expert witness to assume
that the conclusions of another expert are correct in forming opinions
to be expressed. This exception 1s limited to those assumptions that
the expert actually did rely upon 1n forming the opmions to be
expressed More general attorney-expert discussions about
hypotheticals, or exploring possibilities based on hypothetical facts.
are outside this exception.

The amended rule does not absolutely prohibit discovery
regarding attorney-expert communications on subjccts outside the
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three exceptions in Ruie 26(b)(4)(A)(in), or regarding draft expert
reports or disclosures. But such discovery 1s permitted regarding
attormey-expert communications or draft reports only in limited
circumstances and by court order No such discovery may be
obtamed unless the party seeking 1t can make the showing specified
1n Rule 26(b)(3)}(A)(i1) -- that the party has a substantial need for the
discovery and cannot obtain the substantial equivalent without undue
hardship. It will be rare for a party to be able to make such a showing
giventhe broad disclosure and discovery otherwise allowed regarding
the expert’s testimony. A contention that required disclosure or
discovery has not been provided 1s not a ground for broaching the
protection provided by Rule 26(b)(4)(A)(i1) or (i), although it may
provide grounds for a motion under Rule 37(a).

In the rare case 1n which a party does make a showing of such
a substantial need for further discovery and undue hardship, the court
must protect against disclosure of the attorney’s mental impressions,
conclusions, opinions, or legal theories under Rule 26(b)(3)}(B). But
this protection does not extend to the expert’s own development of
the opimons to be presented; those are subject to probing 1n
deposition or at trial.

Rules 26(b)(4)}A)(i1) and (in) focus only on discovery. But
because they are designed to protect the lawyer’s work product, and
mn light of the manifold disclosure and discovery opportunities
available for challenging the testimony of adverse expert witnesses,
1t 1s expected that the same hmutations will ordinanly be honored at
trial. Cf. United States v. Nobles, 422 U.S. 225, 238-39 (1975)
(work-product protection applies at trial as well as duning pretrial
discovery).

Detailed Discussion and Questions

Rule 26(a)(2)(C). Party Disclosure of Expert Testimony

(C) Disclosure Regarding Testimony of Witnesses Who Do Not Provide a Written Report

Unless otherwise stipulated or ordered by the court, 1f the witness is not required to

provide a written report the disclosure must state:

(i) the subject matter on which the witness 15 expected to present evidence under

Federal Rule of Evidence 702, 703, or 705: and

(ii) a summary of the facts and opinions to which the witness 1s expected to testify,

(€D) Time to Disclose Expert Testimony * * * Absent a stipulation or court order, the
disclosures must be made. * * *

(i) 1f evidence 1s ntended solely to contradict or rebut evidence on the same subject
matter :dentified by another party under Rule 26(a}(2)(B) or (C), within 30

days after the other psarty’s disclosure
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Evidence Rules 702, 703, or 705 All discussions have concluded that 1t would be unwise to add
Evidence Rule 701 to the list, whether for disclosing the identity of a witness who may testify to an
opinton or inference under Rule 26(a}(2)(A) or for disclosing a summary of the facts and opinions.

No (a)(2)(B) Report: Many categories of witnesses who will present expert testumony at trial are not
required to provide a disclosure report under Rule 26(a)(2}(B). The witness may be an employee
whose duties as an employee do not regularly involve giving expert testtmony. Or the witness may
be a public official, such as an accident investigator Treating physicians regularly provide
testimony, and frequently present difficulties because testimony about such matters as prognosis and
the cost of future care 15 challenged for failure to provide the report required when a witness crosses
the hine to become one retained or specially employed to provide expert testimony 1n the case. Often
these and other witnesses present “hybrid” testimony that combines testimony provided as an actor
or viewer of the events in suit with expert testimony.

A substantial number of reported cases have responded to the advantages that flow from Rule
26(a)(2)(B) expert reports by requinng reports from witnesses who are not covered by subparagraph
(B). These decisions overlook the difficulties that may be encountered in attempting to persuade the
witness to provide the report. Treating physicians are the example most frequently cited. They have
busy careers devoted to purposes — caring for their patients — they may deem more important than
preparing a detailed report that satisfies all six requirements of a (B) report. Another example is a
highway patrol officer testifying to an accident investigation. A party’s employee may present fewer
problems of persuasion, but the report 1s likely to be dominated by the attorney 1in ways that make
it no more useful than a summary.

A Summary of Facts and Opimons: The proposal bridges the divide between requiring no report and
requiring a full (a}(2)(B) report. The party, not the witness, is required to disclose the subject matter
of the expected evidence and a summary of the facts and opinions to which the witness 1s expected
to testity. Many lawyers have assured the Committee that a summary will provide an adequate basis
for preparing to depose the witness, and perhaps for examination at trial without incurring the
expense of a deposition.

The draft discussed with the Standing Commuttee in January called for disclosure of the
“substance” of'the facts and opinions. This has been changed to “summary” 1n response to concerns
that “‘substance” invites haggling over the level of detail required for adequate disclosure.

Later Subcommuttee discussion addressed the question whether practical difficulties may arise
from requiring even a “summary” of facts. One possible concern 1s that when a witness is expected
to testify both on facts underlyng the opimon and also on facts that are not related to the opinion,
the rule might be read to require a summary of facts that are not involved 1n the opinions to be
expressed. A sccond concern, less easily addressed by drafting changes, 1s that some witnesses will
not be willing to devote enough time to informing counsel about the facts supporting their opinions
Two examples were a treating physician and a state accident investigator. The Subcommttee
concluded that 1t 1s useful to require a summary of facts. There is little risk that facts will be required
n addition to those that the witness relied upon in formming the opinions. And there 1s little nisk that
courts will exclude testtmony when counsel has not been able to get a full summary from the witness
—- Rule 37(c)(1) enables sensible accommodation These questions, however, will benefit from
public comment.

Time To Disclose The time to disclose an expert rebuttal witness should be the same, for the same
reasons, whether the witness to be rebutted has provided an (a)(2)(B) report or a party has provided
an (a)(2)(C) disclosure.

Incidental Points: The Committee decided that it would be unwise to clutter the rules by addressing
two technical questions. A “hybnid” witness may have been deposed before a party discloses a
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summary of expert testimony that was not explored at the deposition. It might be argued that a
second deposition to explore the expert testunony can be had only with the court’s permission under
Rule 30(a)(2)(A)(11), and also under Rule 30(a)(2)(A)(1) tf the result is more than 10 depositions by
the plamntiffs, or by the defendants, or by third-party defendants The Committee anticipates that
these 1ssues will be resolved by common-sense application of the rules.

Rule 26(a)(2}(B)(i1): Disclose “Facts or Data”

(B) Witnesses Who Must Provide a Written Report. Unless otherwise stipulated or
ordered by the court, this disclosure must be accompanied by a written report —
prepared and signed by the witness — tf the witness 1s one retained or specially
employed to provide expert testimony 1n the case or one whose duties as the party’s
employee regularly involve giving expert tesiumony. The report must contain:

(i) a complete statement of all optnions the witness will express and the basis and
reasons for them;

(ii) the facts or data orotherimformatron considered by the witness in forming them;

* ok %k

“Facts.” not “Information™ The proposed change in Rule 26(a)(2)(B)(i1) is designed to support the
proposed revisions of Rule 26(b)(4)(A). As described 1nthe Introduction, the 1993 Committee Note
and the reference to “information” in the rule text have led to the general view that attorney-expert
communications and even draft disclosure reports are discoverable as information considered by the
expert in forming the opinions to be expressed. Although Rule 26(b)(4)(A) will expressly apply
work-product protection, it 18 better to clear away the history by deleting the reference to
“information.” The reference to “data” is retained. “Facts™ might seem to embrace all data, but it
1s useful to cover abstract compilations of “data™ that do not draw from the historic events in suit and
that may rely on nonfactual statistical extrapolation from a set of fact observations smaller than the
universe described by the data set.

Rule 26(b)(4)(A)- Work-Product for Attorney-Expert Communications and Draft
Reports

(b) DISCOVERY SCOPE AND LIMITS.
(4) Trial Preparation: Experts
(A) Expert Who May testify
(i} Deposition of expert witness. A party may depose any person who has
been identified as an expert whose opimons may be presented at trial. If

Rule 26(a)(2)(B) requires a report from the expert, the deposition maybe
conducted only after the report 1s provided.

(ii) Trial preparation protection for draft reports or disclosures. Rules
20(b)(3)(A) and (B) protect drafts of any report or disclosure required
under Rule 26(a)(2), regardiess of the form of the draft

(iil) Trial preparation protection for communications between party’s
attorney and expert witnesses  Rules 26(b)}(3}(A) and (B} protect
communications between the party’s attorney and any witness required
to provide a report under Rule 26(a)(2)B). regardless of the form of the
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commumnications, except to the extent that the communicahons:

@ Rclate to compensation for the expert’s study or testimony;

@ Identfy facts or data that the party’s attorney provided to the expert
and that the expert considered 1n forming the opimons to be

expressed, or

@ Identify assumptions that the party’s attorney provided to the expert
and that the expert relied upon 1n forming the opimions to be

expressed.

{A)1): Deposition betore Rule 26(a)(2)C) party disclosure: The rule text presented here as item (1)
1s taken unchanged from the present rule; only the tag line 1s new That means that an expert not
required to provide an (a)(2)(B) report may be deposed before a party makes the disclosure required
by proposed (a)(2)(C). In many circumstances one party may depose a witness for fact information
before another party discloses that witness as an expert and makes the disclosure. Familiar examples
include treating physicians, a party’s employee who has non-expert fact information, and a state
accident investtgator. The result may be two depositions of the same witness, and an increased need
to take more than ten depositions. But as compared to an expert retained or specially employed, or
an employee who regularly provides expert testimony, it seems unwise to attempt to regulate the
sequence of deposition and party disclosure.

{A)(11): Work-Product protection for draft reports: The proposal adopts work-product protection for
drafts of any disclosure or report required under Rule 26(a)(2) Absolute protection might be too
much — there may be circumstances (probably rare) in which a party has substantial need of a draft
report Even if the court orders discovery, the command of Rule 26(b)(3)(B) applies: the court must
protect the mental impressions, conclusions, opinions, or legal theories of a party’s attorney or other
representative concermning the hitigation.

For the same reasons, work-product is proposed to measure the protection of attorney-expert
communications 1 item (iu).

(A)1i): Regardless of the form of the draft: Invoking Ruie 26(b)}(3) presents a minor drafting
challenge because it protects only documents and tangible things as trial preparation materials. The
“common-law” doctnine established by Hickman v. Taylor 1s the only source of protection for other
forms of work product. Earlier versions protected “drafts 1n any form.” The same expression
appeared in (A)(1i1) That version was unclear to some readers. The present proposal uses more
words, but should be clear “regardless of the form of the draft ~

(A)(it) Commumnications between the party’s attorney and expert Earlier drafts referred to
communications between “retaining counsel” and the expert witness. Uncertainties about this term
focused on such matters as communications with an attorney for a coparty, or even between house
counsel and an expert retained by independent counsel. The term becomes even more uncertain
when dealing with a party’s employee who regularly gives expert testimony These doubts led to
borrowing “the party’s attorney” from Rule 26(b){(3)(A), where “the other party’s attorney’ has been
used for many years without causing problems. The Commuttee Note explains, with brief examples,
that this term should be interpreted functionally.

(A)(11). Witness required to give (a)(2)(B) report The purposes of'ensuring work-product protection
for attomey-expert communications focus on comimunications with a witness retained or specially
employed to provide expert testimony or one whose duties as a party’s employee regularly involve
aiving expert testimony. They are the witnesses required to provide reports under Rule 26(a)(2)(B),
and the ones involved 1n the communications protected by the proposal There is less need to protect
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an attorney’s communications with witnesses 1 the many other categories of experts.
Communications with a client’s employees often will be pnivileged. There is hittle reason to extend
independent protection under (b)(4)(A) to such other witnesses as a treating physician or a state
accident investigator. They do not have the same relationship to counsel as those who are protected.

(A)1n): Communications not protected: Three exceptions to the work-product protection for
attorney-cxpert communications are estabhished. A single exchange between attorney and expert
may touch on many matters, some within the work-product protection and others within one of the
exceptions. Each exception applies only to the extent that the communication relates to or identifies
matters falling into the exception. Discovery can, for example, reach facts or data identified by the
attorney and considered by the expert, but communications discussing the meaning of the facts or
data are protected by the work-product tests

It 1s important to remember that the exceptions are relevant only to withdraw the work-product
protection that otherwise would apply under item (i1). Discovery of matters outside an attorney-
expert communication 1s not affected by item (ui). As one example, an expert might properly be
asked how much compensation had been earned by testifying in other cases for this lawyer.

A)(ui): Communications not protected — compensation. Communications that relate to the expert’s
study or testimony are the first of the three exceptions “Relate to™ has a broad reach A running
example of a communication relating to compensation has been the veiled offer of future work —
“1f you do well in this case, I have many more hike it.” Thus compensation for the expert’s study or
testimony 18 not limited to study or testimony “mn the case,” and includes compensation to the
expert’s firm even though it covers work done by others in the firm to support the expert’s study or
work.

(A)1i1): Commumcations not protected —— facts or data: The expert report required by Rule

26(a)(2)(B) must contain the facts or data considered by the expert in forming the opinions to be
expressed. Discovery properly extends to the source of those facts or data, mcluding those identified
by the attorney, 1n order to test the credibility of the opinions.

Repeated discussions always concluded that it 1s better to extend discovery to all facts or data
“considered” by the expert, rather than only those “relied upon.” It is important, both in discovery
and at trial, to allow questions such as: “Did you consider X? If so, did it affect your opinion? If
1t did not affect your opinion, why not? If you did not consider X, why did you not consider it?”

It will not always be easy to answer the question whether an expert considered facts or data
identified by the lawyer. An attorney might, for example, forward a complete medical history. The
expert might quickly discard most of the file as irelevant to the questions in the case. The rule text
does not attempt to answer all questions in marking the point at which disregard means that facts or
data 1dentified by the attorney have not been considered.

(A)(u1)- Communications not protected — assumptions for opinion: The third category held outside
work-product protection is communications that identify assumptions the party’s attorney provided
to the expert and that the expert relied upon 1n forming the opinions to be expressed. The attorney
may, for example, nstruct the expert to assume the facts that the attorney will undertake to prove
through other witnesses, or to assume an opinion to be expressed by a different expert.

Work-product protection 1s withdrawn only as to assumptions the expert relied upon n forming
the opinions to be expressed It 1s important to know the origin of the assumptions that underlie the
opmions. A communication identifying an assumption that was considered and rejected by the
expert, however, 1s left within the general work-product protection for attorney-expert
communications. The exploration of assumptions the expert does not rely upon falls within the
purpose to foster full and free discussion in developing the opinions.
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(A)(m) Communications not exempted from protection — Scope of the expert’s assignment The
Commuttee discussed a fourth possible exception that would allow free discovery of commumcations
“defining the scope of the assignment counsel gave to the expert regarding the opinions to be
expressed 7 This possible exception never gained sufficient support to justify refined redrafting,
The Commuttee feared that as drafted for ilfustration the exception would effectively defeat any
protection for communications. More importantly, the Committee concluded that the other three
exceptions will support all appropriate discovery. Discovery of facts, data, and assumptions
identified by the party’s attorney will define the scope of the expert’s assignment for all practical
purposes. As noted above, protection for communications does not bar such questions as “Ihid you
consider X in forming your opmion?” “Have you ever considered X n considering similar
questions?” “Why did you not consider X this time?” If the expert answers the last question by
saying “I cannot tell you why [ did not consider X,” the expert’s credibility 1s destroyed. The expert
remains free to answer 1nstead “because the lawyer told me not to consider X.”

Commuittee Note

The final paragraph of the Commuttee Note, addressing the impact of discovery limutations at
tnal, reflects difficulties frequently encountered 1n determining a Note’s proper function.

Asadiscoveryrule, Rule 26(b){4)(A) does not directly address examination at trral about drafts
ofadisclosure or report of expert testimony, or about attorney-expert communications. The policies
that underlie work-product protection, however, often carry over to examination at trial. A research
paper on this topic by Andrea Kuperman, Judge Rosenthal’s rules clerk, 1s attached Among the
reasons for incorporating work-product protection in (b)(4)(A)(1i) and (1i1) is the expectation that
courts will adopt the same approach in defining the limits of examination at trial. Many of those
who have participated in developing these proposals believe that unless the protection 1s carned
forward to trial lJawyers will continue to engage with experts in the costly and inefficient ways that
now impede effective development of expert testimony.

The Commttee Note expresses an expectation that does not appear 1n the Civil Rule text —
that “the same limitations will ordinanily be honored at trial.” This statement raises the common
question whether even this limited anticipation crosses the line that prohibits rulemaking by Note
rather than rule text. New Civil Rules cannot properly usurp the role of the Evidence Rules. Rule
text aimed at trial examination would be out of place. But the point is important

A subsidiary question is presented by the final sentence, a “cf.” reference to the Supreme Court
decision stating that work-product protection apples at trial. Citing specific decisions mn a
Commuttee Note is approached with care. If a case is worth no more than a “cf.” signal, 1ts value 1s
properly questioned. But there are good reasons both for including the citation and for guarding it.
In onc way the case provides particularly strong support — it was a criminal prosecution, adding
weight to recognition of work-product protection at trial because there 1s no work-product provision
in the Criminal Rules. But the protection was found warved m circumstances that cloud the extent
of protection at trial. The decision 1s useful for indicating a general direction, but does not provide
ready answers to specific questions.

The Committee concluded that it will be useful to include the final paragraph for publication,
hoping that comments wiil provide further guidance.
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MEMORANDUM

DATE: December 3, 2007

TO: Professor Richard Marcus
FROM: Andrea Thomson

CC: Judge Lee H Rosenthal

SUBJECT: Protection of attorney-expert communications at trial

This memorandum addresses certain research questions that arose during the November 2007
Civil Rules Advisory Commuttee meeting with respect to potential changes to rules governing
disclosure of attorneys’ communications with testifying experts. The primary issue that has been the
focus of my research thus far deals with the application of work product protection at trial. In
particular, when discussing potential protections to attorney-expert communications, the question
arose as to whether any such protection in Rule 26 could extend to trial because a protection that did
not endure through the trial may not effectively deter the behaviors that such protections would be
designed to avoid (; e., the retention of multiple experts and the artificial means of communicating
with experts to avoid creating discoverable documents). In 1975, the Supreme Court dealt with the
1ssue of protection of attorney work product and expert work product at trial in Unuted States v
Nobles. However, as noted 1n your email and memorandum, a lot has happened since that case was
decided, including the adoption of the Federal Rules of Evidence and the possible pertinence of Rule
612(2) of those rules  Your memo regarding the application of work product protections at trial
1dentified outstanding questions on this 1ssue, including: (a) whether Nobles has been followed, (b)
whether a revision to Rule 26(b)(3) would also apply at trial (versus flickman v Taylor itself), (¢)

whether interactions with an expert should be regarded as protceted by Hickman tself, and (d)
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whether there are any cases involving mvocation of work product protection at trial to limit
questioning of an expert witness This memo provides an overview of the results of my mitial
research on these issues, and a discussion of some of the case law I have found that may provide
some guidance on these 1ssues 1s described below
I Whether Nobles Has Been Followed
In US. v. Nobles, 422 U.S. 225 (1975), the Supreme Court recognized that work product

protection extends to trial. In that case, the defense had hired an investigator who interviewed the
prosecution’s key witnesses. The investigator created a report, which was largely inaccessible to the
government’s attomeys The defense called the investigator as a witness, and the court ordered that
the report be produced to the prosecution /4 at 229. The defense refused to produce the report, and
the court then refused to pernmit testimony from the mvestigator regarding hus interviews with the
prosecution’s witnesses. /d Regarding the protection of work product at trial, the court stated:

Moreover, the concerns reflected in the work-product doctrine do not

disappear once trial has begun. Disclosure of an attorney’s efforts at

trial, as surely as disclosure during pretrial discovery, could disrupt

the orderly development and presentation of the case. We need not,

however, undertake here to delineate the scope of the doctrine at trial,

for 1n this instance it is clear that the defense waived such right as

may have existed to invoke its protections.

Id at 239 On the waiver 1ssue, the court found that “[r]espondent, by electing to present the

mvestigator as a witness, waived the pnivilege with respect to matters covered 1n his testimony.”"

: On this point, 1t has been noted that while testimonial use of privileged information may waive an

evidentiary privilege, 1t s not proper to refer to the waiver as a waiver of work product protection  See Jeff A Anderson
et al , The Work Product Doctrine, 68 CORNEFLL L REv 760, 889 (1983) Anderson suggests that waiver of work
product should not occur when a party discloses work product materials  fd

In a case where a party makes testimomal use of work product materials, a court would still hold that

the party has waived protection of the documents involved, but only as to an evidentiary privilege, not
as to work product immunity The distinction 1s significant  The inherent unfairness associated with

2

336



Id Justice White concurred, but wrote separately to express his view that Hickman v Taylor had
been viewed as a imit on the ablity to obtain pretnial discovery, but not as a imit on the discretion
of a judge to enter evidence at trial. /d at 244, 246.

While the concurrence’s strong disagreement in Nobles with the proposition that work
product protection 1s available at trial may be enough to give at least some pause as to the doctnne’s
continued applicabulity at trial, at least some courts have subsequently followed the majonty’s view
that work product protection extends beyond pre-tnal discovery. For example, in Nichols v Bell,
440 F. Supp. 2d 730 (E.D Tenn. 2006), the court acknowledged that Nobles had recognized that
work product protection extends to tral, but noted that no Supreme Court cases have since
determined 1ts scope at tnal. /d at 815. The Nichols court found that requiring disclosure of the
memoranda prepared by the defendant’s testifying medical expert was not a violation of the attorney
work-product doctrine because the expert had testified on behalf of the habeas petittoner during the
sentencing phase of trial. The court found: “Applying the principles of Nobles to the instant case,
the state court’s conclusion preventing petitioner from arguing the work-product doctrine to sustain
a unilateral testimontal use of work product was not contrary to, nor an unreasonable application,
of federal law.” /d at 816. Thus, 1n addition to approving of Nobles’s holding that work product
protection extends to trial, the court also seemed to approve of the Nobles holding that testimonial
use of work product at trial will waive any protection In this case, the “testimomal use’ seemed to

involve testimony at trial regarding the expert’s exarmination of the petitioner and interviews with

“lestimonial use” of privileged matenals that necessitates waiver of evidentiary privilege 18 not present
when disclosures are made to third parties in the course of trial preparatton Calling such a waiver of
evidentiary privilege a waiver of work product immunity 1s a misnomer

Id
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others. In light of this testimonial use, the court found it approprate to require disclosure of
memoranda prepared by the expert in connection with the litigation. The issue m the Nichols case
was whether the memoranda prepared by the expert were discoverable when the expert was to take
the stand, so that court did not delve into the question of how far questioning could extend at trial
with respect to the expert’s communications with the retaining attorney or what other documents
created by the expert, if any, might still be covered by work product protection.

In addition to finding no violation of work product protection by the disclosure of the
memoranda, the Nichols court also approved of the state court’s requirement that the petitioner turn
over memoranda prepared by the testifying expert regarding his interviews with witnesses on the
basis that the expert had failed to prepare a report and that the petitioner had failed to notify the
prosecution that he intended to call a psychologust until after trial had begun. /¢ at 816—17. The
court found that the prosecutor had a substantial need for the matenal because he was prevented from
rebutting the expert’s testimony by retaining his own expert and that the state court had authority to
impose a sanction. Id at 817.

Other courts have likewise appeared to follow the Nobles holding that work product extends
through tnal, although some have done so simply by recogmizing that testimony would waive any
work product protection, rather than by explicitly stating that work product extends through tnal.
For example, 1n Holder v Gold Fields Mining Corp , 239 FR.D 652 (N.D Okla 2005), the
defendant’s consulting expert was listed as a potential testifyi ng fact witness, and the opposing party
sought to discover any documents related to the expert’s proposed tesimony. The defendants
claimed that the requested documents were protected by the work product doctrine and that they

would not know if and how the expert would testify at trial until after the plamntiffs had compieted
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their case-in-chief. /d at 657. The court held that the documents were not yet discoverable because
there would be no warver until the witness took the stand  See id. at 659. The court concluded,
however, that once the witness testified, documents he relied on 1n forming his opiion would
become discoverable. The court stated that “clearly a witness cannot offer testimony based on
documents that he simultaneously claims are protected work-product ” Id (citing Nobles, 422 U S.
at 239—40), The court held that “[1]f a witness testifies in reliance on work-product documents, a
waiver of work product will be found.” I However, the court concluded that simply listing the
expert as a witness was not sufficient to find waiver, seeming to rely on the fact that until there was
testimony, there was no disclosure of the work product such that it placed at 1ssue all documents
relating to the same subject matter /d. at 659-60. The court seemed to imply that the result might
have been different 1f the consultant had been listed as a proposed testifying expert witness (rather
than a testifying fact witness) because under Rule 26(a)(2) all documents he considered 1n forming
his opimon would be discoverable. See Holder, 239 F.R.D. at 660. The court concluded that if there
was any doubt as to whether the witness was acting as a consultant or expert when he considered
particular documents, 1t would be resolved in favor of discovery. [d Thus, the court seemed to
recogmze that work product protection extended to tnal, but that there could be a waiver through
testimonial use of work product. The court scemed to believe that wath respect to testifying expert
witnesses, that warver would extend to anything considered in forming the opinion,” but with respect
to fact witnesses, the warver might extend to documents related to the subject matter of the

testimony.

2 Because the court relied on Rule 26(a)(2) in reaching this concluston, 1t 15 not clear that the result

would be the same in the absence of the language in that rule providing for broad discovery of testifying expert witnesses

5
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In another analogous case, the court distinguished Nobles on the grounds that the expert 1n
the case at bar did not testify at trial  See John Doe Co. v United States, 350 F 3d 299 (2d Cir.
2003). In that case, the government filed a motion to compel the production of notes taken by the
attorneys for the company being investigated by the grand jury during meetings with officials from
the Bureau of Alcohol, Tobacco, and Firearms (“ATF”). See 1d at 300. After the mvestigation
began, the company’s attorneys submitted a letter to the U.S. Attorney’s Office, arguing that the
company had proceeded 1n good faith and that it had relied on statements made by ATF officials.
Id. at 301. The government argued that this letter constituted a waiver of any privilege attaching to
attorney notes made in connection with meetings with ATF officials. /d The court held that there
was no unfairness 1n preventing discovery because unlike in the scenario where the witness is
providing testimony that needs to be rebutted, the government was not prejudiced when the company
submutted 1ts letter to the U.S. Attorney’s office. Id. at 304. The court distinguished Nobles because
the company had not offered testimony as part of its defense at trial, and held that telling the U.S.
Attorney of its position was not sufficient to waive any privilege. Id at 304-05. Although the John
Doe Co. case did not address waiver of work product with respect to a testifying expert, its holding
that there was no waiver of the attorney’s work product here because there was no testimony at tnal
regarding the work product seems to reinforce the Nobles holding that work product protection does
in fact extend through tral absent waiver (which can be accomplished by testimonial use of the work
product, among other things).

In sum, 1t would appear that several courts have followed the holding i Nobles that work
product protection extends past discovery and into trial, although the scope of the protection at trial

remains unclear The courts that recognize that work product protection extends to tnal also seem
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to acknowledge that “testimomal use” of work product will waive the protection. However, 1t 1s not
entirely clear exactly what “testimomal use” entails and how broad the waiver will be when there
is “testimonial use.” For example, it may be that there is no waiver until the expert actually testifies
(as opposed to when he is identified as a potential witness). As another example, 1t 1s not clear 1f
putting an expert witness on the stand will open cross-examination up to anything and everything
that the expert knows or whether 1t is simply with respect to material “regarding the same subject
matter” as the testimony, or otherwise limited to facts and data considered by the expert.

One difficulty lies in the fact that courts tend to protect the right to cross-examine an expert
witness {o determine how he arnived at his opinion, and such cross-examination would not
necessarily be limited to the facts and data considered. For example, a cross-examiner might inquure
into the extent of the retaiming attorney’s involvement in developing the expert’s opinion or
suggestions made by the retaiming attorney, arguing that these 1ssues are relevant to bias and/or the
credibility and validity of the expert’s opimon. It seems unlikely that all courts would limit this type
of cross-examination on an objection based on work product, because most courts are likely to find
that any work product protection that extended to trial was waived by putting the expert on the stand,
at least with respect to any quiries into the credibility/vahdity of the opinion. Given the freedom
that courts grant counsel in cross-examination of an expert witness, 1t seems unlikely that a court will
allow the party presenting the witness much latitude in clarming work product when the witness 1s
on the stand if the testimony has any relation to the work product. Even if a court were to lmut
cross-examination to questions regarding the facts and data considered by the expert, such a line of
questioning might impinge on the expert’s communications with counsel, and it 1s difficult to

estimate where a court might draw the line 1n a particular case. For example, in a scenario discussed
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during the November 21, 2007 call, in which the attorney directs the expert to conduct tests to be
used in cross-examining the other side’s expert, the permissible cross-examimation of the expert
conducting the tests might include inquiry into the tests directed by the attorney, even though they
were not part of the expert’s opimon for his testimony. It may be difficult to draw the line regarding
what information was considered for the testimony and what was considered for other consulting
purposes.

Yet another difficulty arises in that 1t is complicated to determine the impact of the 1993
amendments to Federal Rule of Civil Procedure 26 with respect to discovery of expert
materials/communications. Given the report requirement in the rule and the statement that opposing
parties are entitled to ““data or other information considered by the witness 1 forming the opinions,”
1t 1s unclear 1f decisions in the last 14 years permit broad discovery of testifying experts because of
the language in the amended rule alone or if the same result would occur based on the common law
regarding work product and waiver. As a result, it 1s useful to examine cases decided before the
1993 amendments to determine whether courts permutted discovery of attorney-expert
communications or expert work papers prior to the addition of the report requirement. A circuit
opinion addressing this issue prior to 1993 that contains useful analysis 1s Bogosian v Gulf Oul
Corp , 738 F.2d 587 (3d Cir. 1984). In that case, the Third Circuit held that core work product is not
discoverable smply because an attorney shows it to a testifying expert. The court held that the
possibihity of discovering in cross-examination that the expert’s opinion originated with an attorney’s
thoughts was not sufficient to justify ordering disclosure of documents containin g core attorney work
product See 1d at 595 (“Even if exarmunation into the lawyer’s role 1s pernussible, an 1ssuc not

betore us, the marginal value in the revelation on cross-examnation that the expert’s view may have
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onginated with an attorney’s opinion or theory does not warrant overriding the strong policy against
disclosure of documents consisting of core attorney’s work product.”). The court did find that if the
documents contained facts and data, a party could not avoid production simply by co-mingling the
facts and data with an attorney’s core work product See id. In such a situation, the party would be
required to redact any core work product and produce the remainder of the document revealin g tacts
or data considered. /d Judge Becker dissented, disagreemg with the majority’s position that
discovering whether the expert’s view onginated with an attorney is only of “marginal” value. Id
at 598. Judge Becker thought that even the majonty’s view would permit cross-examination
regarding the attorney’s role in shaping the expert’s opinion, but that the issue was whether extrinsic
evidence could be used to impeach the expert who denies that hus opinion was shaped by an attorney.
1d. Judge Becker felt that the majonty’s almost exclusive ban on extrinsic evidence containin g core
work product that was considered by the expert was contrary to other authority and to FED. R. EVID.
612. Bogosian, 738 F.2d at 599. Specifically, Judge Becker pointed to the opinion in Berkey Photo,
Inc. v. Eastman Kodak Co , 74 F.R.D. 613 (S.D N.Y. 1977), where it was held that core work
product shown by counsel to a witness waived the work product protection. fd.

The Northern District of California took a view sumular to that of J udge Becker’s in Bogosian
n Intermedics, Inc. v Ventrutex, Inc, 139 F R.D. 384 (N D. Cal. 1991). In that case, the court held
that communications between an attorney and a testifying expert were discoverable. The case
involved a deposition of the expert (rather than testimony at trial), and the opposing party had sought
to compel answers and documents related to the expert’s communications with counsel. /d at 385,
The court found that after weighing the potential increased efficiency produced by precluding

disclosure against reducing the risk of compromusing the independence of experts, the choice was
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castly in favor of disclosure of such communications, even 1f disclosure would reveal work product.
See td. at 394 The court determined that there was much to be gained by finding out if the attorney
shaped the expert’s opinion, see id. at 396, a holding that would likely permit cross-examination
regarding more than “facts or data considered” by the expert.

In another pre-1993 case, the Western District of Missour: found that a testifying expert’s
communications with counsel were discoverable. See William Penn Life Assurance Co. of Am v
Brown Transfer and Storage Co., 141 F R.D. 142 (W.D. Mo. 1990) In that case, third-party
defendants sought to compel the plamntiffs expert to answer deposition questions regarding the
content of the expert’s communications with plamnt:iff or plainti1ff’s counsel regarding the expert’s
opinion of the conduct of one of the third-party defendants. /4. at 142. The court agreed with the
dissent 1n Bogosian and found that the third-party defendants were entitled to “explore the effect
those communications [between plaintiff’s counsel and the expert] had on the expert’s formation of
his opinion.” /d. at 143.

Similarly, in Inspiration Consol. Copper Co. v. Lumbermens Mut Cas Co ,60F.R.D. 205
(S.D.N.Y. 1973), the court permitted discovery of documents created by the expert with respect to
claims on which it had been indicated that he mught be called to testify. In that case, an accountant
wore three different hats 1n the litigation: (1) as a longtime auditor; (2) as an expert employed
specifically for the litigation and who would not testify with respect to certain claims; and (3)asan
expert who might testify at trial regarding clarms that might be made 1n the alternative. /4 at
208-09. The court held that “for purposes of Rule 26(b)(4)(B) an independent accountant may wear
two hats, that of a general auditor subject to normal discovery, and that of an expert specially

rctained for litigation, in which case discovery respecting preparation of the claim 1s limited by Rule

10
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26(b}(4)(B) if he is not to be a witness at trial.” Jd at 210 (emphasis 1n original). The court
concluded that discovery was prohibited with respect to documents or opinions prepared 1n
connection with the claim on which the expert would not testify. Jd. However, the court stated that
its holding was “not to be construed . . as an anticipatory ruling on the scope of cross examination
of Mr. Smith or of any other Price Waterhouse person who appears as a witness.” /d With respect
to the alternative claim on which the expert might be called to testify, the court permitted discovery,
but again emphasized that 1t was not ruling on admissibility or the scope of cross examnation at
trial. /d at 211,

In addition, another pre-1993 case in the Northern District of Califorma permitted discovery
of all documents that were given to a testifying expert. See Mushroom Assocs v, Monterey
Mushrooms, Inc , 1992 WL 442898 (N.D. Cal 1992). Inthat patent suit, one of the co-inventors was
designated as a testifying expert, and the defendants sought to discover all documents to which he
had access, regardless of whether they were used n formulating his expert opimon. /. The court
ordered disclosure of all documents that the expert considered, whether they were rejected or relied
upon, and noted that “considered” meant that the expert had reviewed the documents in preparation
for hus expert testimony. 7d The court declined to grant access to all documents he saw during the
life of the patent (z ¢, in his role as co-inventor rather than his role as testifying expert) that he did
not consider in forming his expert opmnion /d

Finally, yet another pre-1993 district court case determined that an expert’s documents were
not protected under the work product doctrine. See United States v. Real Property Known and
Numbered as 2847 Chartiers Ave Putsburgh, PA, 142 F.R.D. 431 (W.D. Pa 1992). In that case,

the government retained an expert to examine alleged gambhing machines, and the expert prepared
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a report that contained facts known and opinions held by the expert n connection with his
examination of the machmes. /d. at 432 The government contended that the report was not
discoverable because 1t was work product prepared in connection with litigation and was thus
protected under Hickman, as codified in Rule 26(b)(3). Id at 433. The court held that Nobles’s
holding that attorney work product extends to material prepared by agents for the attorney did not
mnean that an expert’s knowledge and opimons become attorney work product sumply because the
cxpert is retained by an attorney in anticipation of litigation. Id. The court ruled that expert
discovery was governed by Rule 26(b)(4) rather than 26(b)(3) and that most authonty recognized that
26(b)(3) “work-product privilege” does not apply to discovery of experts’ matenal. /d. at 434. The
court also noted that matenals prepared by an expert n anticipation of litigation were not protected
even prior to the 1970 amendment adopting sub-section 26(b)(4). 1d. (citations omitted).

Overall, 1t appears that the majority of pre-1993 cases permit discovery of expert
communications with counsel and expert-created documents once the expert testifies at trial. This
may mean that the 1993 amendments to Rule 26 regarding expert disclosures are not the sole reason
for courts’ unwillingness to shield attorney-expert commumications or other documents shared with
experts from discovery. It appears that the trend before 1993 was to allow access to these matenals
and communications, so it may be that the 1993 amendments codified the common law practice of
allowing access to these documents. The relevance of mvestigating the effect of the 1993
amendments 15 that if the practice prior to those amendments was to shield certamn expert matenals
or communications, and the effect of the 1993 amendments was to remove that shield, then the
authority to replace the shield is more apparent That 1s, 1f common law regarding work product

appiied to protect expert materials prior to the 1993 amendments, then the Commuttee should be able
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to codify that common law. If the Rules Commuttee had the authority in 1993 to create a rule that
in effect removed certam protections for expert documents and communications, then the Committee
ought to have the authority to undo the effect of that amendment and return practice regarding
experts to its pre-1993 state. However, an 1mtial review of some of the pre-1993 case law on this
topic reveals that it 1s not clear that removing the effect of the 1993 amendments would be to deny
acceess to expert materials and communications.
II. Whether Rule 26(b)(3) or Hickman Would Apply to Work Product Protection at Trial
Another issue relevant to the analysis of potential amendments to rules governing expert
discovery is, assuming work product protection does in fact extend through trial, whether a revised
version of Rule 26(b)(3) could provide that protection at tnal or whether Hickman itsel fwould apply.
A protection found solely in Rule 26 would appear to apply to discovery matters, not trial,
particularly given the current title of that rule. “General Provisions Governing Discovery; Duty of
Disclosure ” Thus, absent further explanation, a protection for expert commumcations placed n
Rule 26 would not necessarily apply through trial based solely on the text of the rule. On the other
hand, to the extent that Hickman provides work product protection through tnal, it 1s possible that
Rule 26 could be read to include that same protection, given some courts’ language stating that Rule
26 incorporates Hickman. See Seal v. Univ of Pittsburgh, 135 F.R.D. 113, 114 (W D, Pa 1990)
(“[TIhe protection of work product arising trom the case of Hickman v T aylor . . has been
supplanted by Rule 26(b)(3) of the Federal Rules of Crvil Procedure . . . . (emphasis added)),
Airheart v Chicago and N W Transport Co , 128 F.R.D. 669, 671 (D.S D. 1989) (“The work
product doctrine had 1ts genesis in Hickman v Taylor and is now fully expressed m Rule 20(b)(3)

of the Federal Rules of Civil Procedure .. (emphasis added)); but see Gregory P. Joseph,
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Emerging Expert Issues Under the 1993 Disclosure Amendments to the Federal Rules of Civil
Procedure, 164 F.R.D 97,106 n.18 (1996) (“Rule 26(b)(3) does not fully codify the work-product
protection recognized in Hickman.” (citing MOORE’S FEDERAL PRACTICE26.15 at 26-292, 26-293
(1995))). However, if tt1s really true that Hickman has been fully codified in Rule 26, 1t might be
argued that there is no protection for work product at trial because Rule 26 may govern only
discovery and 1ts replacement of Hickman may leave no protection remaining for work product at
trial. Nonetheless, given that many courts appear to have approved of the Nobles holding that work
product protection applies at trial, it 1s likely that some protection remains through trial.

At least one court has recognized that while Rule 26(b)(3) only protects work product m
discovery, Hickman applies to protect work product at trial. See Stansberry v Schaad Prop., 1991
WL 11015266 (W.D. Va. 1991). In that case, the court confronted the question of whether an expert
who was consulted by the plaintiffs but not ultimately retained could be called at tnal by the
defendants without violating the work product doctrine. 7d at *1. The court found that allowing the
defendants to call the expert at trial would not be a per se violation of the work product doctnine, but
held that the court would prevent against disclosure of work product at trial. /d The court
recogmzed that Hickman was “codified, in part, for pretrial discovery of documents and tangible
objects by Federal Rule of Civil Procedure 26(b)(3)....” Id at *2. The court then cited Nobles for
the proposition that work product protection exists at trial. /d (citing Nobles, 422 U.S. at 239) The
court concluded: “Thus, although Rule 26 1s generally inapplicable at tral, the work-product doctrine
as developed at common law controls ” /4 This 1991 holding shows that, at least prior to the 1993
amendments, work product protection was reco gnized at trial for communications with experts under

the common law. Even 1f the 1993 amendments have been interpreted to remove much of the
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protection for the attorney-expert communications, both before and durng tnal, 1f the common law
protected those communications before the amendments, then presumably additional amendments
to the rules could recapture that protection both during discovery and at trial.} However, 1t also
appears that the rule may not be able to do all the heavy Iifting itself because it may only apply to
pre-trial discovery. As discussed in the November 21 » 2007 conference call, the amended rule could
potentially provide discovery protection for attorney-expert communications, and encourage (via
commuttee note) the courts to follow suit with respect to protecting those communications at trial as
well.

Another reason that Rule 26(b) may not be able to officially protect work product at trial on
its own is that an exclusion of relevant testimony at trial would appear to be an evidentiary exclusion
rather than a limit on discovery The relevant statutory scheme provides: “Any . . . rule creating,
abolishing, or moditying an evidentiary privilege shall have no force or effect unless approved by
Act of Congress.” 28 U.S.C. § 2074(b). While 1t is not clear exactly what constitutes an
“evidentiary privilege,” a rule directed to the exclusion of otherwise relevant evidence at tnial 1s
likelyto fall into the category of modifying an evidentiary privilege. See 23 CHARLES ALAN WRIGHT
& KENNETH W. GRAHAM, JR., FEDERAL PRACTICE AND PROCEDURE § 5423 (1980).

[T]he so-called “work product rule” was originally considered to be
animmunity from discovery in civil cases rather than a true privilege
In this aspect, the doctrine falls within Civil Rule 26(b)(3). However,
recently the Supreme Court has applied the doctrine to exclude tral
preparation matenals when offered 1in a criminal trial, a decision

which has gone some way toward turning the immunity into a
privilege. As such, the “work product” doctrine is within Rule 501.

! As noted earlier in this memo, this appears to be a protection that is waivable by calling the

expert as a testifying expert at tnal, although the extent of warver remains unclear.
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1d (citing Nobles, 422 U.S. 225). Thus, 1f the revised rule does not specify that it applies at trial,
1t 18 not clear that it would automatically apply at trial, and 1f the rule does specify that it applies at
tnal, then 1t might be subject to criticism for avording the procedure required by section 2074(b} for
creating or modifying a privilege. See Gregory P. Joseph, Emerging Expert Issues Under the 1993
Dhsclosure Amendments to the Federal Rules of Ctvil Procedure, 164 F.R.DD. 97, 106 (1996) (Under
some interpretations, “Rule 26(a)(2}(B), alone or n conjunction with Rules 26(b)(3)-(4), makes
waiver of core work-product an unavoidable cost of putting an expert forward to testify. If core
work-product s an ‘evidentiary privilege,” and if mandating the waiver of this ‘evidentiary privilege’
constitutes ‘abolishing or modifying’ it, § 2074(b) has to that extent been contravened and Rule
26(a)(2)(B) s to that extent iavalid. Because § 2074(b) has not been construed, the meaning of these
operative phrases 1s not settled.”).
III.  Whether Interaction With Experts Should Be Regarded as Protected by Hickman Itself
The question has also been raised as to whether Interaction with experts should be regarded
as protected by Hickman. 1If so, then 1t may be easier to overcome challenges to a proposed
amendment because the amendment would essentially be a codification of an already existing
doctrine. The commuttee notes to the 1970 amendments to Rule 26, which substantially codified
Hickman, indicate that Hickman left open the issue of whether the work product doctrine extends
to the preparatory work only of lawyers FED R. CIv. P 26 advisory committee’s note (1970
Amendment). The post-1970 case law does not clanfy this issue because once Rule 26 substantially
codified Hickman, courts largely relied on the rule itself to determine the scope of expert discovery,
not on Hickman, making 1t difficult to determine 1f Hickman 1tself provides protection for these

communications and interactions See, e.g., United States v Real Property Known and Numbered
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as 2847 Chartiers Ave , Pittsburgh, PA, 142 F R.D. 431 (W.D. Pa. 1992) (“Chartiers™) (noting that
the Hickman principles have been codified in Rule 26(b)(3) and that expert discovery 1s governed
by Rule 26(b)(4) rather than 26(b)(3)). In Chartiers, the court noted that the advisory commuttee
note to Rule 26 “expressly states that the committee ‘reject[ed] as ill-considered the decisions which
have sought to bring expert information within the work product doctrine.” Id. at 433 (citing FED.
R.CIv. P., West’s 1991 Revised Edition at 87). There s other language in the commuttee note that
indicates that there were very few decisions before the 1970 amendments that protected expert
information from discovery. See FED.R. CIV.P 26 advisory committee notes (1970 Amendments)
(“These new provisions of subdivision (b)(4) repudiate the few decisions that have held an expert’s
information privileged simply because of his status as an expert.”) (citing Am Oil Co v Penn

Petroleum Prods Co , 23 F.R.D. 680, 685-86 (D.R.1. 1959)). The fact that Hickman was largely
codified in Rule 26, coupled with the fact that the commuttee notes disapproved of strong discovery
protections for expert matenials, make 1t difficult to assess whether Hickman actually provided that
protection and the amended rule then reduced it,* or 1f strong protection for expert materials never
truly existed.

IV.  Case Law Involving Invocation of Work Product At Trial to Limit Questioning of an
Expert Witness

I'have not encountered any cases directly involving invocation of the work product doctrine
at trial to mit questioning ofan expert witness. Most of the relevant case law focuses on obtaining

testifying experts” documents and draft reports, which seem to be generally discoverable under the

¢ Clearly, some protection of certain expert materials did survive the amendments See, e g, Krisa v

Equitable Life Assurance Soc., 196 F R D 254,259 (M D Pa 2000) (“The policy reasons supporting the ‘bright-hne’
rule 1n favor of disclosurc of materals disclosed to an expert are not compelling and 1gnore the policy considerations
that compel protection of core work product )

17

351



current version of the rule  Of the cases I have seen thus far, the one most relevant to this 1ssue 18
New Mex. Tech Research Found v Ciba-Gergy Corp., 1997 WL 576389 (D R.1. 1997), which
involved inguiry into work product during the deposition of a testifying expert. In Ciba-Geigy, the
plaintiff’s testifying expert was deposed and opposing counsel inquired into whether the plamntiff's
counsel had expressed to him their views on the case and on infringement of the patent-1n-suit, and
whether they had discussed their interpretation of relevant claim terms used 1n the patent /d at *1.
The questions called for only a “yes” or “no” answer, but the plainttff’s counsel objected on the basis
of work product. Id The parties agreed that follow-up questions would have gotten into work
product, but apparently disagreed regarding the mitial questions. See id In addition to objecting to
questioning, the plaintifts counsel withheld several documents, including: (1) several authored by
the expert having notes made by the expert during conversations about the case with plaintiffs
counsel; (2) a document authored by the expert and the plaintiff’s counsel, described as a “draft
supplemental expert report reflecting mental impressions of counsel, and {3) a document authored
by the plamntiff’s counsel with a copy sent to the expert described as “notes reflecting mental
impresstons of counsel.” /d. at *2. The defendants took the position, relying on Intermedics, Inc
v Ventritex, Inc., 139 F.R.D, 384 (N.D. Cal. 1991), that any communications, written or oral, grven
by counsel to a testifying witness, are discoverable, even if they would ordinarily be protected by the
work product doctrine. See Ciba-Geigy, 1997 WL 576389, at *3. The court rejected this approach,
finding more compelling the reasoning in Haworth, Inc. v Herman Miller, Inc , 162 FR D, 289
(W D Mich 19953), which would protect an attorney’s core work product. Ciba-Gergy, 1997 WL
576389, at *5  However, the court noted that even the Haworth analysis “does not eliminate

discovery of the bases for the expert’s opimons or the source of the facts on which the expert relies,”
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and that “the expert is not insulated from all discovery.” Id The court quoted Haworth regarding
how to determine whether a question posed to an expert is proper:

“Whether a question is improper depends upon the question. If the

question regards mechanical advice on the preparation of the expert

report, the question is not objectionable. Ifthe question tests whether

certain facts had not been provided the expert for his consideration,

the question would be proper as well. Opposing counsel may test

whether the witness’s report accurately reflects all the facts actually

considered. Opinion work product protection is not tr ggered uniess

‘disclosure creates a real, nonspeculative danger of revealing the

lawyer’s mental mmpressions’ and the attorney had ‘a justifiable

expectation that the mental impressions revealed by the materiais wiil

remain private.””
id (quoting Haworth, 162 FR.D at 296 (quoting In re San Juan Dupont Plaza Hotel Fire
Litigation, 859 F.2d 1007, 1015-16 (1st Cir. 1988)}). The court held that the questions posed at the
deposition would require reveahng counsel’s opiuons about the case, whether there had been
infringement of the patent, and counsel’s interpretation of terms in the patent, and that they were
therefore objectionable. /4 at *6 The court likewise denied access to the documents /4

It may also be possible to analogize cases regarding the discoverability of documents

provided to testifying experts to the scenario where the expert is questioned on the stand regarding
information claimed to be subject to work product immunity. Presumably, if courts will limit
discovery of certamn categories of work product even after it is shown to a testifying expert, then 1t
seems likely that courts would also limat questioning at trial regarding the same categones. And the
converse 1s likcly true as well—1f the court will permit pre-trial discovery of work product shown
to an expert, surely it would permit inquiry into work product at trial. As to this line of cases, there

appears to be a split of authonty as to whether to protect core work product once 1t 1s shown to a

testtfying expert.
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Those cases holding that core work product is discoverable 1f given to a testifying expert
seem to focus on the theory that 1f the attorney is going to shape the expert’s view, then the opponent
1s entitled to inquire into the attorney’s participation, and on the fact that the attorney has control
over the amount of work product given to an expert, if any. These cases hold that if the attorney is
concerned about discoverability, the attorney can simply be careful about giving core work product
to the expert.” For example, in Elm Grove Coal Co. v Director, Office of Workers’ Comp.
Programs, 480 F.3d 278 (4th Cir. 2007), the court heard an administrative law action governed by
administrative law rules of procedure containmg a provision that matched federal Rule 26(b)(3), with
the exception of the 1993 amendment regarding expert disclosures. See i1d, at 300. The court
determined that the expert could not be properly and fully cross-examined in the absence of draft
reports and attorney-expert commumications. /d at 301. The court found that “other courts, under
both pre- and post-amendment Rule 26, have mandated the production of similar draft reports and
attorney-expert communications with respect to testifying experts,” :d at 301, but noted a split of
authonty: “We recognize that certain courts, both before and after the 1993 amendments to Rule 26,
have determined that draft reports provided to testifying experts and attorney-expert communications
are entitled to varying degrees of work product protection,” 1d at 302 n.24 (citing Bogosian, 738
F.2d 387, Nexxus Prods. Co.v. CVSN'Y , Inc , 188 FR.D 7,10-11 (D. Mass. 1999}). The court
continued- “We are unpersuaded by this line of dectsions [protecting draft reports shown to testifying
cxperts and attorney-expert communications as work product] and, as discussed herein, believe that

the vastly superior view 1s, consistent with the 1993 amendments to Rule 26, that such attorney-

3 This theory runs into the very problem that an amendment to the rule would be aimed at solving - the

use of two sets of experts so that the attorney has one set that she can discuss theonies with and another set that will

testify
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cxpert communications are not entitled to protection under the work product doctrine.” Elm Grove
Coal, 480 F.3d at 302 n 24. The court concluded: “In sum, draft expert reports prepared by counsel
and provided to testifying experts, and attorney-expert communications that explain the lawyer’s
concept of the underlying facts, or his view of the opmions expected from such experts, are not
entitled to protection under the work product doctrine.” Id. at 303
Sumlarly, 1n Energy Capital Corp. v United States, 45 Fed. Cl. 481 (Ct. Fed. Cl. 2000}, the

case was governed by the rules of procedure for the Court of Federal Claims, which contained a rule
governmg expert discovery that matched federal Rule 26 before the 1993 amendments. 45 Fed. CI.
at 493. The court stated, “All cases of which this court 15 aware have required that the production
of factual mformation given by an attorney to an expert must be produced. In addition, courts also
require the production of the information and opinion provided by an expert to the attorney ” Id at
493-94 (internal citations omutted). However, on the issue of whether the party must produce
documents that reveal opinion work product, the court found that other courts had reached varying
results. /d. at 494. The court concluded:

[T]hts Court finds that the policy arguments favor the production of

all materials given to experts. Complete disclosure promotes the

discovery of the true source of the cxpert’s opinions and the detection

of any influence by the attorney 1n forming the opinion of the expert.

In addition, the attorneys can minimize how much the other side

learns of their opinion work product by monitormg what information

is provided to the expert. . . Lastly, a clear line is easier to

administer and a predictable result helps Ittigants plan their strategy.
Id

In yet another case, the Eastern District of New York found all documents “considercd” by

the expert to be discoverable, but focused 1ts reasoning on the 1993 amendments to the federal rules.

See Weilv Long Island Sav. Bank FSB,206F R D. 38,3940 (E D.NLY 2001) (collecting cases that
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have hcld that the 1993 amendments require that anything disclosed to a testifying expert must be
produced to opposing counsel, whether or not the expert relies on the disclosed matenal). The court
noted a split of authonity on the issue of the protection of core work product given to an expert [d
at40. The court concluded that even core work productis discoverable if given to a testifying expert
because such discovery would lead to more effective cross-examination and would reveal counsel’s
involvement i forming the expert’s opinion. /d at41. The court also focused on the attorney’s
ability to decide whether to provide the expert with work product material. 74 at 42,

In contrast to those cases permitting discovery of core work product, those courts findin gthat
core work product is not discoverable after disclosure to a testifying expert have focused on the fact
that Rule 26(b)(3) is subject to Rule 26(b)(4), which grants broad discovery of expert witnesses, but
that nothing in either section suggests that core work product is discoverable under (b)(4). For
example, in Krisa v Equitable Life Assurance Soc , 196 FR.D 254 (M.D. Pa. 2000), the court
rejected a bright-line rule that materials given to a testifying expert are automatically discoverable,
and exempted core work product from discovery. The Krisa court determined that a bri ght-line rule
in favor of requiring production of attorney work product shown to a testifying expert would
“abridgef[] the attorney work product privilege without specific authonity to do s0.” 196 F.R.D. at
260. A pre-1993 example of a case finding that core work product 1s not discoverable afier showing
it to an expert is Bogosian v. Gulf Oil Corp., 738 F.2d 587, 594 (3d Cir. 1984) (finding that the
proviso in the first sentence of Rule 26(b)(3) begmning “[subject to the provisions of subdivision
(b)(4) . . ..,” does not limit the second sentence of Rule 26(b)(3), which restricts disclosure of work
product revealing “mental impressions” and “legal theories™)

In sum, my research so far has not uncovered case law involving the situation where an
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expert took the stand at trial and there was an objection based on inquiry into work product. As
noted, however, this may be the result of the broad expert discovery permitted by the 1993
amendments and the corresponding commuttee notes. While it may be possible to analogize cases
regarding the discoverability of materials given to an expert or attorney-expert communications to
the situation of questioning an expert witness on the stand, even that analogy does not add much
clarity because 1t appears that there has been a spht of authority, both before and after the 1993
amendments, as to whether core work product will be shielded from discovery when shared with a
testifying expert.
V. Conclusion

Overall, 1t appears that the majority of authority holds that work product protection does in
fact extend through the tnal. Thus, the concem that a rule amendment would not actually deter
parties from retaiming a second set of experts if the protection would simply disappear at trial may
be somewhat alleviated by the general acceptance of the proposition that work product protection
extends through trial. However, under the current regime, it also appears that there 1s a strong risk
of waiver of work product protection when an expert who has been exposed to work product is put
onthestand The extent of the waiver is unclear, and it 1s difficult to remove the impact of the 1993
amendments to determune whether the common law would provide protection for work product
shared with testifying experts absent the contrary implrcation of the 1993 amendments. Even prior
to the 1993 amendments, the case law was unclear as to the extent of protection for work product
shared with a testifying expert Thus, although work product mmmunity may extend through trial as
a general proposition, the interest n permitting effective cross-examination may remove that

protection, at lcast to some extent, for testifying experts. Because the extent of work product waiver
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that may be found with respect to a testifying expert is unclear, and because 1t may be difficult for
Rule 26 to officially provide protection through trial without modifying a privilege, 1t may be
difficult to fully prevent the cautious party with sufficient resources from hiring two sets of experts
and avoiding written communications with testifying experts. Nonetheless, as discussed in the
November 21, 2007 conference call, it may be that a limit on discovery of expert matenals in Rule
26, coupled with an advisory committee note encouraging courts to mantan the protection through

trial, will go a substantial distance 1n preventing the undesired behaviors,
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Civil Rules Committec Report -110-

I11 INFORMATION ITEMS

The Committee considered the current installment of the Federal Judicial Center study of the
impact of the Class Action Faimess Act of 2005 on the federal courts. This first phase of the study
examines the rates of original class-action filings and removals. The total number of class actions
in federal courts has grown substantially since CAFA was enacted, but much of the growth has been
in federal-question actions, particularly labor cases. The increase 1n diversity actions prompted by
CAFA has been remarkably close to the annual increase of 300 actions predicted by the Judicial
Center. The increase has come mainly in contract, consumer-protection, and tort property-damage
cases. Tort personal-injury cases have declined, perhaps because 1t seems to be increasingly difficult
to persuade courts to certify class-action treatment in these cases. The increase 1n diversity class
actions has been widely spread among courts 1n the different circuits, although some circmts have
experienced more pronounced increases than other circuits. The next phase of the study will
compare the characteristics of class actions brought to federal courts before CAFA with those
brought afier. One pair of comparisons will focus on diversity class actions, taking an intense look
at how they are handled. The second paiwr of comparisons will focus on federal-question cases,
primarily to determine whether there has been an increase in the addition of state-law claims.

The Commuttee also heard a report on the work of the Administrative Office to review and
revise the many forms 1t has created for clerk’s offices and for use by lawyers. It was noted that the
Civil Rules forms have never been submitted for review by the Advisory Committee. Examples
were provided for examination. The Administrative Office 1s considering whether 1t should change
the process of generating these forms, including the possibility of seeking review by a relevant rules
advisory committee.

Possible future Civil Rules projects were noted. Professor Gensler will prepare a prospectus
on the question whether it 1s desirable to undertake amendment of Rule 26(b)(5)(A) to provide more
specific guidance for practice in creating privilege logs. The Committee will continue to study
developing practice in response to the notice-pleading decision 1in the Twombly case, and may begin
to consider the range of possible responses at 1ts next meeting. A study of the unpact of the e-
discovery amendments also may be undertaken, although 1t 1s hoped that the amendments will work
well enough in the first few years to justify a deliberate approach. And 1t may be that the Committee
will revive the long-stagnating effort to develop simplified procedures for some categones of cases;
the effort may seem more promising 1f some new approach is identified
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