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June 10, 1965

To the Chairman and Members of the Standing Committee on
Practice and Procedure of the Judiclal Conference of the
United States:

STATEMENT ON BEHALF OF THE
ADVISORY COMMITTEE ON CIVIL RULES

I. The Advisory Committee Recommends Adoption
of the Amendments Appearing as Part II of
"Preliminary Draft of Proposed Amendments
to Rules of Civil Procedure for the Unlted
States District Courts" (March 1964), as
Revised

The Standing Committee on Rules of Practice and Procedure in
March 1964 published and circulated to the bench and bar a Prelliminary
Draft of various Civil Rules amendments, inviting comments and criti-
cisms which were to be submitted by April 1, 1965. Part II of the
Preliminary Draft set forth amendments originated by the Aqvisory
Committee on Civil Rules. At its meeting on May 14, 15, and 17,
1965, the Advisory Committee considered the comnmunications recelved
from the bench and bar and also reexamined various points at the
suggestion of members of the Committee. After full discusslon, the
Advisory Committee voted a number of changes of text and notes.

The Advisory Committee now recommends to the Standing Committee
the adoption of Part II of the March 1964 Preliminary Draft, as
revised. This material av»pears as Exhibit "A" annexed hereto.

For the further information of the Standing Committee, circular

letters from the reporters to the Advisory Committee, dated April 21

and April 28, 1945 (with enclosures), commenting on communications

1

recelved,” are also presented. These are annexed hereto as Exhlblts

nBr gnd "C." Also annexed, marked Exhibit "D," 1s a statement by
Mr, John P. Frank, a member of the Committee, dissenting from the

proposal on Rule 19, and from part of the proposal on Rule 23. E

1
Additional communications were received after April 28, 1965,




Summary Siatement of the Civil Rules
Amendments Recommended for Adoptlon<

(A) Amendments Regarding Joinder of Parties and Claims

Conscious of the increased frequency and importance of multil-
party, multiclaim litigation, the Advisory Committee shortly after
i1ts organization in 1940 commenced a review of the relevant Rules.
The proposals set forth below are the result of extended consideration
by the Committee.

1. Joinder of Persons Needed for Just Adjudication {Rule 19;

also Rule 4(fr), 12(b), 13(h), 411. Present Rule 19 (necessary
joinder) is improved tc meet two major criticlsms, namely, that the
Rule has a number of textual deficlencies or traps, and that 1t 1s
cast in an abstract style not expressive of the functional problems
encountered. The revision eliminates the textual difficultlies, and
approaches the problems more realistically.

New subdivision (a) describes by rererence to stated criterla
the persons who ought to be brought into the action 1f they are
subject to service of vrocess and thelr jolnd.. will no*%t destroy
subject-matter jurisdiction., If a person whose joinder would
otherwise be required under (a) cannot be made a party because he
1s not amenable to service or his joinder would deprive the court
of subject-matter jurisdiction or would make the venue lmproper
(assuming objection on that ground), then the court 1s to consider
the factors set fortn in new subdivision (b) as a basls for determin-
ing whether the action can fairly be retained, or should rather be
dismissed. The criteria of (a) and the factors mentioned in (b)

are drawn from the better-reasoned decisions,

?The summary omits various particulars and matters of detail.




L 2N

-3

The revision has taken advantage of an important scholarly
literature running back for almost a decade. The substance of the
revision has already been adopted 1in New York and Michigan. It has
been accepted as the correct approach in the recent work of the ALI
study of the division of Jjurisdictlon petween Steke and Federal courts.

The draft circulated to the public caused some misunderstanding
because of the introduction of a new termév"contingently necessary."

That term has been eliminated in the jnterest of greater clarity. The

term "indispensable" now appears in the revision in a conclusory sense:

“a person ls regarded as indispensable when he cannot be made a party

and, upon consideration of the factors listed in (b), it is deter-
mined that in his absence the actlon should be dismissed.

Comment: The dissenting view objects to the revised Rule on
the ground that there 1s no abundance of cases which have been wrongly
decided under the oresent Rule. As the present Rule does not pose the
cogent questions, it is hard by reference to the Rule to Jjudge of the
correctness of the decisions under 1t., When the proper questions are
addressed to the cases, a number appear presunptively erroneous or
questionable, as the analytical writing shows at length -- we say
"presumptively" because the oplnlons often do not come forward with
the cruclal facts. There is every reason to belleve that litigants
as well as courts will do a more efficient Job when the Rule puts
the proper questions and establishes standards for their decision.

As above noted, "indispensability” 1s not discarded in the
revised Rule but 1is expressly recognized. Under the better-reasoned
decisions, the holding that a person is "indispensable" is a conclu-
sion reached upon an assessment of the factors which are referred to
in subdivision (b) of the revised Rule.

The problem of joinder could be made less troublesome by increas-

ing the territorial range of service, and by relaxation of requlrements
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of subject-matter jurisdiction and vernue, for then more persons would
become amenable to joinder in an actlon. But it 1s not known when,
if ever, such changes (which must in pert be made legislatively) will
come; and even under a relaxed svstem, such as that advocated by the
ALI, a Rule on the lines provosed remains essential -- as indeed the
ALI proposal itself indlcates.

o, Class Actions: Derivative Actions; Actions Relating to

Unincorvnorated Assoclatlons. -- (a) Class actions [Rule 23]. The

present provision on class actions relies on such terms as tjoint"
right, "common," etc. to define 1ts component categories. These
terms have been found increasingly unsatlsfactory. The revislon uses
a more practical set of definltlons, It also pays more attention to
problems of management and oprocedural falrness, includir.z questions
of notice to the class,

Subdivision (a) states the requisites of any class actlon,
including the requirement that the representative parties will
falrly and adequately protect the interests of the class.,

Subdivisicn (b) goes on to describe three categories of class
actions.

Tllustrative of the first category f(p)(1)(A) and (B)] is an
action against a municinality to declare a bond issue invalid or to
condition or limit it (where separate. actions by individuals would
create a risk of inconsistent adjudications establishing incompatlible
stangards for the defendant); or an action by policy holders agalnst
a fraternal benefit association attacking a financial reorganization
of the society (where in case of individual litigatior 1t would be
impractical, and perhaps impossible, to confine ths effects of an

adjudication to the particular plaintiff),
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Illustrative of the second category [(b)(?)] is the typlcal
civil-rights litigation (where the party ovposing the class has acted
or refused to act on grounds generally applicable to the class, making
appropriate final injunctive, or --responding declaratory relief with
respect to the class).

The third category [(b)(3)] is a relatively flexible one. It
envisages numerous versons who have been affected in a more or lcses
similar way by the acts of another; typically these persons have less
cohesiveness as a group than the persons constituting the classes 1in
the prior categories. Under the revised Rule, 1t depends on the
particular facts whether a class action promises such advantages,
on balance, that it ought to be maintained -- advantages of achleving
economies of money, time, and effort, of promoting uniformity of
decision, and, in some instances, of enabling small people with
small claims to vindicate their rights when they could not otherwlse
do so.

The stated requirements of the (b)(3) category are that the court
shall find that the questions common to the members of the class
predominate over questions affecting only individual members, and
that a class action is superior to other avallable devices for the
adjudication of the controversy. Matters pertineat to the findings
are then listed including the interest of meubers of the class in
controlling their own litigations, and the deslrability or undesir-
abllity of mcentrating the litigation of the claims in the parti-
cular forum.

Illustrative of the (b)(3) class action would be some (but not
all) cases of fraud perpetrated on a group; some (but not all) cases
of anti-trust violations injuring a group. As the Note states, "“mass”
personal injury situations would ordinarily not pe appropriate for

handling by class actlomn.
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I¢ the ccurt de
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ar-ines that a2 (b)(3) clss actlon 1is to be
raintained, 1t is still reoulired under subdivision (c¢)(?) to direct
to members of the class the best practicable notlce. including indi-
vidual notice tc all members wno can be identified through reasonable
effort, advising them of their right to be excluded from the scope of
the action upon request, and, if they shoul? not request exclusion, of
their right to enter an appearance through counsel and of the fact that
the judgment will embrace them.

The judgement 1in a class action in any of the categorles,
whe-her or not “avorable to the class, embraces the membership as
defined pursuant to subdivision (c)(3). In a (b)(3) action the judg-
rent includes those to whom the notice was directed, excepting
those who requested exclusion or who are ultimately found not to be
rerbers of tne class, The present nspurious" category 1is eliminated
and with it the anoraly of & so-called "elass" action in which the
judgment theoretically includes only the speciflc varties and inter-
venors,

Althougsn thne new Rule regulates the content of the Jjudgment to
be entered in the azaction, it does not attempt to predetermine the

res judicata e’fect of t'e judgrent, which, according to established

rrincivle, can ©oe tested only in a2 subsequent action.

Sukdivision (d) provides for various orders in the conduct and
ranagement of a class actlon including discretionary orders ror notice
to the class durinz the vroceedings. Subdivision (e) covers mandatory
notice and court aporoval uuon disrissal or corprorise of a class
actlion.

The more signi©icant changes of the pubdblished draft voted by

the Advisory Committee at 1its May meeting improve and tighten the

(b)(3) provision, and clarify the notice procedure in inlitlating a
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class actilon o that tyve. Members of such a class are now glven an
unqualified right to "opt out" of the action, in contrast to the
qualified right given them in the published draft.

Comment: The proposed (b)(3) class actlion 1s located at a
growing point in the law. It 1is intended as one possible means of
dealing effectively with lltigatlion involving largs numbers of
persons. Apart from the standard cases covered Dby (b)(1) and (b)(2),
1s this kind of litigation always to be carried out in separate units,
or can 1t in some instances and under appropriate safeguards be
carried out under the umbrella of a single action? If separate
litigations are always required, then access to the courts may be
put out of reach for those whose individual stakes are low or who Dby
reason of poverty or ignorance will not go it alone.

At this moment, the resvonse to tnis whole problem is the
nspurious" class action which 1s objectionable because 1t does
not distinguish cases sultable for class treatment from those
unsuitable, and because 1t has the ancmalcus feature of the confine-
ment o° the judgment ment*onzd above. The Committee has tried to
use the experience with the "spurious® action to daevelop something
better.

The dissenting view would accevt (b)(1l) and (b)(2) and leave
it at that, eliminating (b)(3). This would destroy altogether the
growing point in the law, It would be a stevo backward from the exlist-
ing position. It would be a retreat, in the face of an insistent
demand and need for going forward to develop improved methods of
handling disputes affecting groups.

This retrogressive view goes on the mlstaken assumption that
(b)(3) Lis merely the "spurious" action by another name with the

judgment extending more broadly. Thus it ls assumed that mass
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acoldent and other personal injury cases would automatically qualify
under (b)(3).3 But (b)(3) is “ar more restrictive than the present
#gpurious" provision; as already indicated, the accident and like
cases in all likelihood would not qualify -- among other reasons,
the individuals' interests in controlling theilr own litigations and
in pressing their claims in forums of their own choice would be
found dominant, A case of "fraud by prospectus" might be gquite
another thing, as would a case of small individual interests where
there could be 1little concarn for sevarate control of lawsuits. Sub-
division (b)(3) directs attention to the questlon, Is the class actlon

device supericr to other orocedural possibllitles for this particular

state of facts?, and only when the court makes findings in the afflrm-
ative does a class action lile,

The dissenting view ackncwledges that the revision "greatly
improves the devices to protect the class from abuse," but suggests
that somehow this will not apvly to (b)(3) cases. But major protective
devices in the Rule (see subdivision (4)) apply to all categorles, and
there are further vrotective devices apolicable to the (b)(3) class
(see subdivision (c)(?)). The alleged "corruption potential" and
possibilities Tor improper solicitatlion under (b)(3) are not materlally
different “rom the abuses that can arise in standard class actlions,
chareholderst Jerivative actions, and today's "spurious" actions; the
Committee believes that such abuses could be checked if they should

occur, and that fear of them should not stand in the way of the reform.

3Reference 15 also made to "wage'hour" cases but these are
covered by special legislation having a speclal hilstory. See 52
Stat. 1060, 1059 (1938); £1 Stat. 84, 87-88 (1947); 29 U.S.C. §216(b);
Sen. Rep. No. 48, 80th Cong., lst Sess. (1947), pp. 49-51.
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Finally it is claimed that the liberties of class members are
being invaded. Consider the case +hich 1s supposed »f a class member
who Tecelves the initial notice that actlion nas been brought on behalf
of the class. If he reaquests exclusion for tnhe purpose of bringing his
own action or otherwise, he will be excluded. He may, 1f he chooses,
appear in the class sult by counsel., If he does nothing, having been
advised by the notice of the consequences, he will still fare better
than he does today when he does not act -- he will get falr repre-
sentation in the action. Throughout he has a better range of cholces
than class members in the standard, well-accepted eslass actions. As
to the possibility that notice will not be received, {(c)(2) requires
the best practicable notice, ari in the end constitutional standards
of due process must »e complied with or the member will not be bound
by the judgment. Agaln we are dealing with a member who has not
acted on his own, and who today might be left entirely in the cold
without any representatlion.

(b) Derivative actions [Rule 23,17, The published draft

carried forward the present provisions of Rule 23(b) with certain
additional material. The correspondence showed the need for correc-
tions .n this material. Instead of stating as the published draft
did, that the derivative plaintiff must adequately represent the
corporation (inapposite because the corporation is represented
separately in the action), the improved draft says that the plain-
tiff must adequately represent the interests of shareholders simi~
larly situated. The reference back to new Rule 23(d) (class actlons:
orders in conduct of action) has been eliminated because much of 23(d)
is not relevant and the rest 1is subject to misconstruction as applied
to a derivative action. Instead the Note calls attentlion to the
court's inherent power to provide for the conduct of the proceedings

and to require any appropriate notice to shareholders.
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{c) Actions relating to unincorporated associatlons are

covered by Rule ?23.7.

3. Intervention of Right {Rule o47], The main purpose of this

amendment is to correct a paradoxical situation created by readlng
"is or may be bound" appearing in present Rule 24(a)(2) as referring

to res judicata in the strict seunse. On this reading, if a member

of the class demanded intervention in a class action on the ground
of inadequacy of representatlon, he might be met with the argument
that if the representation was in fact inadequate, he would not be
technically "bound" by the class judgment, whereas, 1f the repre-
sentation was adequate, there was no basis at all for intervention.
But if the class member could establish inadequacy of representa-
tion with sufficlent probability, he should not be put to the risk
of a judgment which included hir by its terms, and be obliged to
test the judgment by collateral attack, The effect of the amend-
ment is to vrovide that if a person who would be affected in a

practical sense by the dilsposition of an action 1is not Jjoined as

a party, he has a right to intervene unless he is adequately
represented by an exlsting party.

L., Joinder of Claims in Multiparty Cases {Rule 18(a); also

Rule 20(a)’. Present Rule 18(a) governing joinder of claims contains
a confusing internal reference to other Rules dealing with Joinder

of parties. The amendment restores the principle of pleading that

——~ whether or not there are multiple parties in the actlon -- a party
asserting a claim may join with 1t any claim, legal, equltable, or
maritime, that he may have against the opposed party. (The amendment
treats only of pleading: clalms properly jolned as a matter of plead-
ing may still be separated for purposes of trial. Also, the amendment
is without prejudice to the problems of subject-matter Jurlsdiction or

venue which may arise as to particular claims,)

1 e g Ut bt
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(B) "Foreign" Amendments”
1. Proof of 0°ficial Record fRule 44], The chlef purpose of

this revision is to set uv a procedure for qualifying forelgn officlal
records for admission in evidence which will accommodate to the practi-
cal and legal situations sound in the forelgn countries rrom which the
records emanate. For example, the present rule assumes that the
foreign officisl having custody of the record is empewered to attest
1t: 1in some foreign countries that is not s-. The present rule
assumes that U.S. consular officials have da.s available from which
they can easily certily the suthority of the Torelgn attesting offl-
cisl: sometimes that 1s not the case. The revised rule takes better
account of the actual conditions. It parallels Article V of the Unil-
form Interstate and International Procedure Act adopted by the Com-
missioners on Uniform State Laws.

2., Detertination of Foreign-Country Law (Rule 44,11, This new

rule, which is similar to Article IV of the Uniform Act, clarifies
and codifies in brief compass the pleading, proof, and determinatlion
of foreign-country law.

(C) Miscellar=ous Amendments

1. Trial Court's Power to Graut New Trial Motion on Ground Not

Stated in Motion [Rule 59{d@)!. There is authorlty construing Rule

59(b) a-d (d) narrowly and nolding that the trial court nay not grent
4 new triszl motion, timely served, on a ground not stated in the

motion but believed to be sound by the court, 1if the court's order is

uDeveloped collaboratively by the Advisory Committee on Civil
Rules, the Commission and Advisory Committee on International Rules
of Judicial Prczedure, and tne Columbia Law School Project on Inter-
national Procedure.
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made more than ten days after entry of judgment. These authorities
are overruled by the amendment, and tne court's power is confirmed.
The amendment supplements present subdivision (4) which empowers the
court to grant a new trial on itz own initilative within the ten days.

As published, the proposal would also have permitted the moving
party to apvoly to the court for permission to amend a pending new-
trial motilon after the tenth day to include new oOr different grounds.
The need for this change In the BRule is minimized by the change
described in the preceding paragraph. (See also the proposal of the
Advisory Committee on Apvellate Rules tc amend Rule 73(a), second
sentence, to codify recent Supreme Court cases and prevent tentrap-
ment" of a party who relies on the trial court's assurance that he
has made a timely post-verdict motion which would terminate the
running of the time for taking an appeal.)

2, Walver of Dilatory Defenses Omitted from Pre-Answexr Motion,

etc. [Rule 12(g), (h)J. This amendment resolves & doubt in the
jnterpretation of +he Rule, Where a defendant prior to answer
makes a Rule 12 motlen (e.g., to dismiss for faillure to state a
claim) and fails to joln any ndiiatory” defense (improper venue,
lack of personal jurisdiction, insufficiency of process OF of ser-
vice thereof) which 1s tnen avallable to him, 1+ 1s now made clear
that the omitted dilatory defense 1g waived and out of the case;

1t cannot bte ralsed anew iy the answer, Consonant with this is the
further provision that 1T a dilatory defense 1s not waived in the
manner Jjust indicated, 1t is nevertheless wailved 1if not made by
motion, or in the answer, OT in an amendment of the answer allowed
as a matter of course under Rule 15(a). The amendment thus aims atb

consolidated, early assertion and consideration of defenses not

going to the merits.

o ———— T

W
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3, Practice on Preliminary Injunctions and Temporary Restraining

orders [Rule 65(a), (b)]. In line with sound equlty practice, it 1is
provided that the court may order the trial on the merits to be
advanced and consolidated with the hearing of an application for a
preliminary injunctlon; even avart from consolidatlon, evidence
received on the preliminary injunctlon becomes part of the trial
record and need not be repeated at the trial. With regard to tem-
porary restraining orders, it is indicated that informal notlce 1is
preferable to none; and that such an order is not to be granted
without some notice unless it appears that irreparable injury will
result before a hearing can be held and counsel for the applicant
certifies the efforts he has made to glve notice and the reasons
why notice should not bte requlired.

4, Relation Back of Amendment Cranging Party Defendent [Rule

15(c)]j. Injustice has arisen in cases where a plaintiff nares the
wrong party defendant and the mistake is not discovered

until the limitatlons period has run, for it nas been held that an
amendment introducing the prover defendant does not relate back.
Under carefully guarded conditions of falrness to the party intro-
duced by amendment, relation-back is now provided for. There is a
special varagraonh dealing with situations in which mistakes are made
in naming Government agencles as defendants,

5, Interpreters [Rule 43(f)]. The amendment suthorizes the

court to appoint interpreters (including interpreters for the deaf),
to fix the comvensation, and to direct its payment and ultimate

taxation as costs.

¢. Alternate Jurcrs [Rule 47(b)]. In harmony with a proposed

change in the Criminal Rules, thls amendment would authorize as many

as six alternate jurors in civil cases.
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It is understood that the Advisory Comnittee on Criminal Rules
is suggesting that the Government and defendant shall be permitted
to agree on a jury of less than twelve., This possibility already
exists in civil cases under Civil Rule 48.

Further, the Advisory Committee on Criminal Rules suggests that,
by agreement, ali- nate jurors be permitted to replace jurors who are
disabled or disqualified after the jury retires. The feeling in the
Civil Committee 1s that such a provision will be avalled of so infre-
gquently in civil cases as not to warrant inclusion in the Civil Rules.

7. Application of Rules in U.S. District Court for District of

Columbia [Rule 81(a)(1)1, Extension of the application of the Rules
to probate proceedings in the U.8.D.C.D.C. 1s provosed by the
Advisory Committee In response to a request by the judges of that
court. Other changes reflect the fact that adoption proceedings

are no longer within the court's jurisdiction, and vlunacy" pPro=-
ceedings are now calied "mental health.”

8. Rescission of Special Copyright Rules [Rule 65(f), 81(a)(1);

Proposed Order of Courtl., Under the Copyright Law of 1909, the
Supreme Court was given a special rulemaking power regarding actlons
for copyright infringement. This statutory provislon was repealed in
1948, in the 1light of the general rulemaking power conferred on the
Court by the Rules Enabling Act of 1934,

The Special Copyright Rules as promulgaged by the Court in 1909
(with an amendment of 1939) still exist, although in all other
respects ~“he practice in copyright cases 1is governed by the Civil
Bules. The Special Rules contain, first, a peculiar pleading
requirement about annexing the works in sult to the pleadings.

This, it is agreed, ls unnecessary; the Civil Rules cover the matter
of exhibits adequately. Second, the Specilal Rules set forth a proce-

dure implementing the provision of the Copyright Law which permits
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impounding of allegedly infringing works and other things as an
interlocutory remedy. The procedure laid down is objectionable:
it is rigid and virtually eliminates discretion in the court; it
does not require the plaintiff to make any showing of irreparable
injury as a condition of securing the interlocutory relief; nor does
1t require the plaintiff to give notice to the defendant of an appli-
cation for impounding even when an opportunity for hearing could
feasibly be provided.

Accordingly it is proposed to rescind the Special Copyright
Rules, and to treat impounding under the Copyright Law as a form of
provisional injunctive relief under Rule 65 with the discretion and.
safeguards there provided. The copyright bar 1s insistent that the
procedure for impounding be uniform throughout the country and that
a way be open to deal with fly-by-night defendants who may disappear
if given advance notice. Rule 65 is a uniform national regulation
and in appropriate cases permits temporary relief without advance
notice to the defendant.

Note. A Dbill for the general revision of the Copyright Law has
been introduced In the present segsion of Congress and hearings on it
have begun.

TI, The Advisory Committee 1s Continulng Work
on Revision of the Discovery Bules

‘The most important plece of business now engaging the attention
of the Advisory Committee is revislon of the Rules on discovery includ-
ing the Rule governing the pretrial conference. One meeting of the
Committee was wholly devoted to this subject, and part of the last
meeting was also glven over to 1t., It will be recalled that in ald
of the Committee's work an extensive empirical study has been carried
out by the Columbla Law School's Project for Effective Justilce.

B. K.

A, M. S,




