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! I look forward to our meeting in Washingtor on May 22-24 and hope each of you will be able to attend.

As in the past, the meetings will start at 8:30 in the morning, and the meeting on the 24th will end in time for
peopie tu catch afternoon flights. Meetings will be in Room 638 of the Administrative Office, 811 Vermont
Avenue N.W.,, which is a block-and-a-half from the Hay Adams, where I assume most out-of-&owners wxll be
staying.

At the end of tlns lctter isa icntatwc agcnda, whxch, of cou:sc, is eubjcct to changc by the Commltte.en

_tzgasdu_umsss.blqm‘m_m__kus__tl 11

Since distribution of the May 1991 draft, Paul and I have received several informal comi..ents and
suggestions. Of particular interest have been those received from Professor Ed Cooper and from the group of
attorneys serving on the Federal Rules Committee of the American Collzge of Trial Lawyers "

One clerical error was detected in the May 1991 draft. In Rule 34, page 34-1, lme 8, the word i

"interrogatories” should be replaced by the words "a request.” Please make this change to your copy of the May "
1991 dra ) .

Some of the comments involve minor changes, e.g., simply changing the number of days JE some. event
or condition, or simply opposition to some change. Of the iatter type would be the opposition expressed by the
ACTL group to Rules 16(c,(2) and 43. These can be conveniently addressed at the mcetmg without preparing
any redraft,

However, several of the comments that have potential merit involve more substantial changes in the
language of the rules or notes that can best be discussed by showing old language (i.e., May 1991 draft) and

possible new language. In the attached draft, I have attempted {0 come up with language that reflects these
comments and suggestions.

Finally, there are several comments that I have not atlcr'sptcd to put in the form of suggested language
changes but that you should be aware of. These are summarized below:




Advisory;_Comnutteeron le Rules
May 3 1991+

m' Should %(a)(l) be nghtencd, pcrhaps in some way parallelmg 30(b)(6)? (Cooper)
_Ey_q_& Conoem as to workabnlxty of 10 dcposxtlons per sxde (Cooper)

Sam C. Pomtcr, Jr,, Chamnan A
Adv:sory Commxttce on le Rules,’ e

TENTATIVE AGENDA

S&atus chort on Rules Sub;mtted to Suprcmc Court/Congrcss




FEDERAIL RULES OF CIVIL PROCEDURE
(suggestions for change in May 1991 draft)

Note: The text of rules and notes shown in this draft incorporales the revisions
shown in the May 1991 draft. This is to facilitate idensification of the suggestions
made for changing the draft.

Rule 23. Class Actions
® ¥ % ¥

(c)‘lit

(3) The judgment in an action ordered maintained as a class action, whether
or not favorable to the cizss, shall specify or describe those who are found to be
members of the class or kave as a condition to exclusion agreed to—-be—-beaﬂéby—ehe
judgment restrictions with respect to any separately mamtamed actions.

Rule 26. General Provisions Governing Discovery; Duty of Disclosure

.

(a) x % %2 %
(2) Disclosure of Expert Testimeny.

{A) In addition to the disclosures required in paragraph (1), each party
shall disclose to every other party any evidence which the party may present at
trial under Rules 702, 703, or- 705 of the Federal Rules of Evidence. This
disclosure shall be in the form of a written report prepared and signed by the
witness that includes a complete statement of all opinions to be expressed and
the basis and reasons therefor; the data or other information relied upon in
formmg such opinions; any exhibits to be used as a summary of or support for
such opinions; the qualifications of the witness; and 2 '“‘tmg of any other cases
in which the witness has testified as an expert at trial or in deposition within the
preceding four years. Unless the court designates a different time, the dlsclosurei
shall be made by plaintiffs at least 66-20 days before the date the case is
scheduled for trial or has been directed to be ready for trial and by other parties
at _least 60 days before such date. The disclosure is subject to the duty of
supplementation under subdivision (e)(1).

X % % %

(e) Supplementation of Disclosures and Responses. * * * *

(1) A party is under a duty seasonably to supplement its disclosures under
subdivision (a) if the party learns that the information disclosed (A)-was-ineomplete
or-ineorreet-when-made-or(B)-is re-longernot complete and-true_correct. With
respect to expert testimony that the party expects to offer at trial, the duty extends
both to information contained.in reports under Rule 26(a)(2)(A) and to information
provided through a deposition of the expert, and any additions or other changes to
such information shall be disclosed by the time the party’s disclosures under Rule




26(a)(3) are due.

(2) A party is under a:duty seasonably to amend a pr?or response to an -
interrogatory, request for production, or request for admission if the party-ebtains
information-upen-the-basis-ef-which-CA)-the-party-krows_learns that the response-was
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is not complete and cbrrec':t.‘,
X ¥ % % 7 - 7
COMMITTEE NOTES

SUBDIVISION (a), * * * *

Paragraph (2). This paragraph imposes an additional duty to disclose information regarding - -
expert testimony sufficiently in advance of trial that opposing parties have a reasonable opportunity .
to prepare for effective cross examination and perhaps arrange for expert testimony from other - -
witnesses. Normally the court should prescribe a time for this disclosure in a scheduling ordei under

Kule 16(b), and frequently-sometimes it will be appropriate to require that the parties exchange such
information simultaneously or that the defendants ene-party-make its-their disclosures before ether
pasties-the plaintiffs make their disclosures. The rule provides that, in default of such anorder, the =
disclosures are to be made by the plaintiffs ell-pasties-at lcast 6090 days before the case is set for trial - o
or has been dirzcted to be ready for trial and be made by other parties at least 60 days before such
date. , R

* &k Kk %
SUBDIVISION (). * * * ¢

The revision also clarifies that the obligation to supplemeat responses to formal discovery . -
requests applies to interrogatories, requests for production, and request for admission, but not ~ . -
‘ordinarily to depusition testimony. Flowever, changes in the opinions expressed by an expertata - -

_ -~ deposition are subject to a duty of disclosure under subdivision (e)(1)._The obligation to supplement

- .. discovery responscs applies whenever a party Izams that its prior response is no longer complete and -
- correct, and is not limited (as under the prior rule) to situations in which a failure to supplement would
-have constituted a "lmowing concealment." ' ’ ,

ke

- Rule 29. Stipulations Regarding Di;c;vrelyhl’rocéé;;é

- Unless the court orders otherwise, the parties may by written stipulation (1) provide

- that depositions may be taken before any person, at any time or place, upon any notice, and

in any. manner and when so taken may be used like other depositions, and (2) modify the

- procedures for other methods of discovery, except that stipulations extending the time
provided in Rules 33, 34, and 36 for responses to discovery may, if they would interfere with

 gny time set for completion of discovery, for hearing of a motion, or for trigl, be made only with
the approval of the court.

COMMITTEE NOTES

As revised, the rule provides that, unless the court otherwise orders, the parties are not




B ) l (a) Request for Admission. * * * *

s required to obtain the court’s aﬁproval of stipulations to extend the 30-day pericd for responding - .-
to interrogatories, requests for production, and requests for admission unless the eft:ect would beto
interfere with dates set by the court for completing discovery, for hearing of a motion, or for trial.

Rule 33. Interrogatories to Parties
RN

‘(b) Answers and Objections.

* & & *

~(3) The party upon whom the interrogatories have been served shall serve a -
copy of the answers, and objections if any, within 30 days after the service of the. -
-interrogatories Fhe-court-may-allow-a4 shorter or longer time_may be directed by the - -
" gourt or,_in the absence of such an order, agreed to in writing by the parties, ~ -

" Rule 34. ‘Production of Documents and Things and Entry Upen fLénd for lnsbection an;l:~ .
- . Other Purposes U

t *x % x
(b} Procedure, * %+ *

.~ The party upon whom the request is served shall serve a written response -within 30.
~ days after the service of the request. 2tow-ad shorter or longer time may
 be directed by the court or, in the absence of such an order, agreed to in writing by the parties,
- The response shall state, with respect to each item or category, that inspection and related
. activities will be permitted as requested, unless the request is objected to, in which event -
- . the reasons for the objection shall be stated. If objection is made to part of an item or -
- category, the part shall be specified and inspecticn permitted of the remaining parts. The
- _party submitting the request may move for an order under Rule 37(a) with respect to any -
-~ objection to or other failure to respond to the request or any part thereof, or any failure to .-
© - _permit inspection as requested. B

B EEEE

kule’ 36. Requests for Admission

-~ -Each matter of which an admission is requested shail be separately set forth. The.- -
- matter is admitted nnless, within 30 days after service of the request, or within such shorter™
or longer time as the court may-sHew direct or as the parties may agree to in writing, the party
to whom the request is directed serves upon the party requesting the admission a written~ ,
answer or objection addressed to the matter, signed by the party or by the party’s attorney. .~
If objection is made, the reasons therefor shall be stated. The answer shall specifically deny -

 the matter or set forth in detail the reasons why the answering party cannot truthfully admit °
_or deny the matter. A denial shall fairly meet the substance of the requested admission, and




when good falth reqmres that a party quahiy an answer or. deny cmly a part of the mattex i
of which:an admission is requested, the _party shall specify so much of it asis true- and
: qualey or- deny the. remainder. - An answering party may not give lack of mformauon or
,knowledge as a reason for failure to admit or-deny unless the party states that the party, has

" ‘made reasonable inquiry and that the information known or readity obtainable by the party -
is msilfﬁ cient to enable the party to admiit or deny A party who considers that & ‘miatter of . .,
. which an‘admission has been requested presents a genuine issue for. trial may not,.on that -
~ ground: alone, object to the request; the party may, subject to the provisions. of Ru!e 37(c),»411
- '?deny the matter or set forth reasons why the party cannot admtt or deny u -

q'ss.:

 Rule 54, Judgments; Costs
COMMITIEE NOTES

Summsmn (d) L LI

- Pamgmph Q@).- Tlns new. paragtaph establlshes a ptocedure for pteeentmg clauns for o
attgmeys fees. It applics also to requests for reimbursement of expenses not taxable as costs to the -
‘extent reeoverable under governing law. . Cf. West Vilgmza Univ. Hosp. v. Casey, US. L (1991).

f’(expert witness fees not recoverable under 42 US.C. § 1988). As noted'in subparagraph (A), it does
not: appl’ to‘ feei ‘ ecoverable as-an element of damagesq ‘as when sought under the terms of a

S (e),_ ;-Motmn and Pmceedmgs Thereon. A party may move for summary judgment at

‘ any time after the other parties to be affected thereby have made an appearance in the case
‘and have: ‘been’ afforded a reaaonable opportunity to’ discover relevant evidence pettment '
thereto that is not in their. possession or under their control “Within 2830 days after the:

motlon is served any other party may serve and file a response thereto—exeept—ﬁiat—-the

S (). ,\,Matters to be Consndered In deternumng whether an asserted fact lS not in -
e genume issue, the court shall consxder stipulations, admissions, and, to the extent on file, the -
fifollomng (1): deposmons answers to interrogatories, and affidavits to_the’ extent such’{",
<. evidence'would be admissible if the deponent, person answering the i interrogatory, or affiant .~
. were testlfymg at trial and, with respect to an affidavit, if it affirmatively shows that the
. affiant-would be competent to testify to the matters stated therein; and (2) documentary
B "ewdence to the extent such evidence would, if authenticated and shown to be an accurate -




copy of original documents be admissible at trial in the light of other evidence. A party
* x\ay rely upon its own pleadings, even if verified, only to the extent of allcgatnons therein that

re admitted by other parties. Notwithstanding the foregoing, the court is not required to
consxder evidentiary materials unless called to its attention pursuant to subdivision (c)(1) or

(c)(2).

COMMITTEE NOTES

* % % %

SusDIVISION {c), ¥ * * *

TR

A party is not required to file a response to a summary judgment motion. The failure to make
a timely response, however, will be deemed an admission of the asserted facts specified in the motion
(though not an admission as to the controllmg law) If it contests an asserted fact specified in the
motion either because it is false or at least in genuine issue, the party must file a timely response -
that indicates the extent of disagreement with the movant's statement of the fact and provides -
reference to the evidentiary materials supporting its position. Failure to do so will,_like Rule 36,
~ result in the fact being deemed admitted for purposes of the pending action. As under Rule 36, if only
a portion of an asserted fact (or the precise wording of the fact) is denied, the respondmg party must
.indicate the nature of the disagreement. - '

_ SUBDIVISION (d). The revision provxdes that, when a court denies summary )udgment in the -
form sought by a movant, it may--but is no longer reqmred to--enter an order specifying which facts -

~ are thereafter to be treated as established. The revision also permits a court to enter rulings as to S

~ legal propositions to control further proceedings, subject to its power to modify the ruling for good
~ cause. Finally, the revision makes explicit that “partial summary judgments” may be entered as final

“ - judgments to the extent permntted by Rule 54(b). Although not explicitly addressed in the rule,

) demal of summary judgment is an mterlocutory order not subiect to the law-of-the-case doctrine; and
-pard ARG E at-the court is not precluded

ﬁ'am reconszde ning its ru! g or comtdenmz a_hew motwn, as mav be a@rogrzate because of when -~

- meﬂted-by-developments in the case or changes of law.

EEE X X I

~ SuspIvisioN (e). Implementing the principle stated in subdivision (b) that the court should )

consider {in addition to facts stipulated or admitted) only matters that would be admissible at trial, )

this subdivisior: prescribes rules for determining the potential admissibility of materials submitted in
suppott of or opposition to summary judgment._Facts are admitted for purposes of Rule 56 not only
as provided in Rule 36, but also if stated, acknowledged, or conceded by a party in pleadings, motions,
or briefs, or in statemenis when appearing before the court, as in a conference under Rule 16.

® % & ¥

SUBDIVISION (g). * * * *

Paragraph (1)(B) recognizes the court’s power to change the time within which parties may
respond to summary judgment motions. Depending on the circumstances, particularly the extent to




:whxch dlscovery ha\s or has not been aiforded or available, ﬂeﬂwmm »

, fted, min of trigl, the Y4-day-ard-2830-day periods prescribed in
§ub§§wzsion (c) may be lengthened or shortened

t**tx

Paragtaph (1)(D) addresses the power of the court to conduct hearings relatmg {o summary
judgment,. One such purpose would be to hear oral arguments supplementing the written

* submissions.- (Other portions of the revision to Rule 56 have eliminated the language that seemed 7

to require such a hearing.) Another would be to make determinations under Federal Rule of-

Evidence 104(a) regarding the admissibility of materials submitted on a Rule 56 mction. A third - -

~ purpose would be to hear testimony to clanfy ambiguitizs in_the submitted materials--for example,
 to clarify.inconsistencies within a person’s deposition or between an affidavit and she affiant’s .
- deposition testimony. In such circumstances, the-evidentiary hearing is held not to allow credibxhty :
choices between conflicting evidence but simply to determine ;ust what the person’s testamony is._
. A&!z&t aurhorization for this type of evidentiary hearing is nio , A { er -
- fo schedule separate trials under Rule 42(b) on issues that involve cred;bzlgi and wexght af ewdence.




