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I.

Procedure and Rules of Evidence

May 14, 1993

INTRODUCTION

At its meeting in April 1993, the Advisory Committee on

the Rules of Criminal Procedure acted upon proposed or

pendi
Proce
recom
copie

ng amendments to a number of Rules of Criminal

dure. This report addresses those proposals and the
mendations to the Standing Committee. A GAP Report and
s of the Rules and the accompanying Committee Notes are

attached along with a copy of the minutes of the Committee's

April

II.

amend
publi
Commi
Commi

1993 meeting.

RULES OF CRIMINAL PROCEDURE PUBLISHED FOR PUBLIC
COMMENT. ‘

A. In General

In July 1992, the Standing Committee approved

ments to Rules 16 and 29 but directed publication for

c comment be deferred pending a relocation of the Rules
ttee Support Office. In December 1992, the Standing
ttee approved amendments to Rules 32 and 40 and

directed that all four rules (16, 29, 32, and 40) be

publi
end o

propo

shed on an expedited basis with the comment period to
n April 15, 1993. Comments were received on the
sed amendments and were carefully considered by the
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deiéory Committee at its April 1993 meeting in Washington,

D.C. ' In addition, the Committee received the testimony of

two w:tnesses at that same meeting.

The GAP Report provides a more detailed discussion of
the changes made to the Rules since their publication. The
following discussion briefly notes any significant changes
and the Committee’s recommended action:

B. Rule 16(a) (1) (A). . ﬁroduction of Statements by
Organizational Defendants.

The Committee made a minor change to the rule. The
Committee changed the rule to’ ‘reflect that the defense is
entitled to discover the statenents of persons, whos the
‘gaovernment contends, were in a position to bind an
organizational defendant. The, Note was also changed to
indicate that the rule ddes not requare the defense to
stipulate or admit that a partzcular person was in a
pesition to bind the organzzat1on.

The Committee recommends that Rule 16(a) (1) (A), as
amended be approved by the Stand1ng Committee and forwarded
to the Judicial Conference for its approval.

c. Rule 29(b). Delayed Ruling on Judgsent of
Acquittal. ‘

Although the Committee made no changes to the rule, it
did make a minor change to the Committee Note to reflect
that on appeal of a delayed ruling on a motion for judgment
of acquittal, the appellate court would also be limited to
consideration of the ev1dence presented before the motion
was made.

The Advisory Committee recommends that the Standing
Committee approve Rule 29 and forward it to the Judicial
Coanference for its approval.

D. Rule 32. Sentence and Judgsent.

The Advisory Committee has made several changes to the
rule and the Committee Note. They are as follows:

1. T:-e LllltS'
The Committee changed Rule 32(a) tn retain the

current language that sentencing should take place
"without unnecessary delay." The rule continues to
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provide, however, that the internal time limits in Rule
32(b) (6) will .be followed unlessuthe court .advances or
shortens them.

2. Presence of Counsel'

The C0ll1ttee changed subd1v151on (b) (2) to
provide that the defendant’s counsel is "entitled to
notice and a reasonabaemopportunxty“ to attend any
interview. The Note was’also’ changed to indicate that
the burden should be on counsel, once notice is given,
to respond. The Note was also modified to indicate
that the Committee believed that the term "interview”
should extend only to communications initiated by the
probation officer for the purpose of obtaining
information to be used in the presentence report.

3. Probation Officer?’s Determination of
Applicable Sentencing Classification:

As published, subdivision (b) (4) (B) required the
probation officer to include in the presentence report
the classification of the offense which the probation
officer "determines" to apply. In response to comments
on the proposal, the Committee replaced the word
"determines"” with the word “"believes."

4, Availability of Nonprison Prograss

A minor change was made in Rule 32(b) (4)(E) to
clarify that the presentence report need not include
information about nonprison programs and resources
except in appropriate cases.

5. Filing of Original Objections:

‘ The Committee added a comment in the Note to
indicate that nothing in the rule prohibits the court
from requiring the parties to file their objections
with the court or have them included in full as a part
of the addendum to the presentence report. See Rule
32(b) (6) (B).

6. Probation Officer’'s Quthnr:ty to Require
Meeting:

In response to comments that Rule 32(b) (&) (B)
might create incorrect perceptions about the probation
officer’s role in sentencing by authorizing the
probation officer to "require" the parties to meet, the
Committee modified the language to state that the
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probation officer "may meet" with the parties to
- discuss. their objections.

7. ﬂddltxonal Evidence at Sentencing Hearing:

In Rule 32(c)(1) the Coluxttee lod1f1ed the
language addressing:the court’s discretion to persmit
the parties to present additional information at the
sentencing hearing. The words "to introduce testimony
or other evidence on the objections," were changed to
read, "to introduce evidence." The modification gives
the court the discretion to decide if the offered
evidence, in whatever form, .should. be admitted. The
Committee Note was expanded.to recognize that in
appropriate cases, due process might. requ:re the court
to hear the offered evidence. :

8. Disclosure of Information Not Included in the
Presentence Report:

Rule 32(c) (3) (AR) was changed to provide that if
the court had received information which has been
excluded from the presentence report under (b) (3
because it is confidential, etc., the court must create
a written summary of that information and provide it to
the parties —— if the court intends to rely on the
information in sentencing. As published, the court had
the option of summarizing that information orally or in
writing. The language was also modified slightly to
require the court to give the defense a reasonable
opportunity to comment on the information. The
Committee Note was, amended to recognize that the
reasonable opportunity requirement might necessitate a
continuance.

9. Notification of Right to Appeal:

Rule 32(c) (5) was changed to reflect the
differences in the right to appeal, depending on
whether the defendant has entered a guilty or not
guilty plea. : ‘

The Advisory Committee recommends that Rule 32, as

amended, be approved by the Standing Committee and forwarded
to the Judicial Conference for its approval.

. E. Rule 4@(d). Conditional Release of Probationer.

The Committee received no comments on, and made no

changes in, the proposed language of Rule 4@(d) or the
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Committee Note.

The Advisory Committee recommends that Rule 4@(d) be
approved by the Standing Committee and forwarded to the
Judicial Conference for its approval.

111. PROPOSED AMENDMENTS TO THE RULES OF CRIMINAL PROCEDURE.

A. In Beneral.j!

The Advisory Committee at its April 1993 meeting in
Washington, D.C. considered proposed amendments to several
Rules. It recommends that the following amendments be
approved for publication and comment from the bench and bar.
Copies of the proposed amendments and the proposed Advisory
Committee Notes are attached. ‘

B. Rule 5. Exesption of Persons Arrested for Unlawful
Flight to Avoid Prosecution.

At the Advisory Committee’s October 1992 meeting in
Seattle, a subcommittee was tasked with studying possible
problems resulting from the requirement that persons
arrested for violating 18 U.S.C. 8§ 1073, Unlawful Flight to
Avoid Prosecution (UFAP) appear before a magistrate under
Rule 5. The subcommittee reported at the April 1993 meeting
that its study indicated that several scenarios are possible
where state officials may or may not be involved in the
arrest of a UFAP defendant and that the Rule S5 requirement
of prompt appearance may not be essential where the U.S.
attorney has no intent to prosecute. The Committee
therefore recommended that Rule S5 be amended to exempt UFRP
defendants from Rule 5 where the United States does not
intend to prosecute. The proposed Rule and Committee Note
are attached. The Advisory Committee recommends that the
amendment be published for public comment.

cC. Rule 16. In Absentia Arraignaents; Use of Video
Teleconferencing.

Pursuant to a proposal from the Bureau of Prisons, the
Committee considered a proposal to amend Rules 1@ and 43 to
permit video arraignments at its October 1992 meeting. AR
subcommittee was appointed and recommended to the Committee
at its April 1993 meeting that Rule 1@ be amended to provide
for video arraipgnments, where the defendant waives the right
to be present in court. Its recommendation was based, in
part, on the Judicial Conference’s recent approval of a

-5 -
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pilot program in the Eastern District of North Carclina.
That program permits use of video conferencing technology to
conduct competency hearings between the court and a
corrections facility. The Committee contelplates that the
Rule will simply permit the court, in its discretion, to use
such technology.

Tnerdvisory‘Connittee recommends that the proposed
amendment, which is attached, be approved for publication
and comment. 1 '

D. Rule 43. In Qbsent1a Pretrial Sessions; Use of
: U;deo Teleconferencxng, In fAbsentia Sentencing.

The de1sory Committee- conszdered two different
amendments to Rule 43. The first focused on use of video
teleconferencing for pretrzal sessions and the second
focused on in absentia sentenc1ng for defendants who become
fugitives after their tr1a1 has begun.

1. Video Tele;nnferenc;ng for Pretrial Sessions:

In conjunction with 1ts cons1derat1on of an amendment
to Rule 1@ regarding video arraxgnments, supra, the
Committee also addressed an’ amendment to Rule 43 which would
permit use of video teleconferen:1ng 'technology for other
pretrial sessions, where the defendant waives the right to
be present in court. ~Both rules generated extensive
discussion and as with the ' amendment to Rule 10, the
amendment to Rule 43 grants the' court the d15cret1on to use
video teleconferenc:ng. It does not mandate such use.

The ﬂdvxsory Comm1ttee recommends that this proposed
amendment to Rule 43 be approved for publication and public
comment.

2. In Absentia Sentencing

The Department of Justice has proposed that Rule 43 be
amended to permit in absentia sentencing for defendants who
flee after their trial has begun. Currently, Rule 43
permits the trial itself to cont1nue, but makes no specific
reference to the ability of ' the court to continue with
sentencing. As the Departnent of Justice explained, this
can create a gr1dlock on the system. The amendment would
make it clear that once the' tr;al ‘has begun, the defendant
may not only waive the rzght ‘to be® present at trial but also
" the right to be present at sentenc;ng.

The Committee recommends that the the Standing
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Committee approve this amendment for publication and public
comment. :

E. - Rule S3. Permitting Cameras in Courtroos;
Broadcasting of Proceedings.

Pursuant to a request from the American Society of
Newspaper Editors and others, the Advisory Committee
considered an amendment.to Rule ;53 which would permit
photographs and broadcastxng of Jud1c1a1 proceedings, under
guidelines adopted by the Judicial Cenference. . The
Committee’s discussion focused on the pending report on a
three-year pilot program for cameras and audio coverage of
civil proceedings, which was approved by the Judicial
Conference in 199@. The Committee, following an extended
discussion of this proposal, believed that it was
appropriate to propose.an amendment to Criminal Rule S3 and
seek public comment. In making that decision, the Committee
conszdered both the absence of horror4stor1es in those
courts whlch perm:t photographs and broadcastxng and the

.positive features of such coverage..

Attachments:
GAP Report
Proposed Amendments
Minutes of April 1993 Meeting



TO: Hon. Robert E. Keeton, Chairman
Standing Committee on Rules of Practice and
Procedure

FROM: Hon. Wm Terrell Hodges, Chairman

Advisory Committee on Rules of Criminal Procedure

S8UBJECT: GAP Report: Explanation of Changes Made Subsequent
to the Circulation for Public Comment of Rules
16, 29, 32 and 40 .

DATE: May 15, 1993

At its July 1992 meetlng the Stand1ng Committee
approved the circulation for public comment of proposed
amendments to Rules 16 and 29 and at its meeting in December
1992 approved the c1rculatlon for publlc comment. of proposed
amendments to Rules 32 and 40.

All four rules were publlshed on an expedited basis in
January 1993 with a deadllne of April 15, 1993 for any
comments. At its meetlng on April 22, 1993 in wWashington,
D.C., two witnesses presented testlmony to the Committee on
the proposed amendments. The Adv1sory Committee has
considered 'the writteén submlsslons of members of the public
as well as the two witnesses. Summaries of any comments on
each Rule, the Rules, and the accompanying Committee Notes
are attached.

The Advisory Committee’s actions on the amendments
subsequent to the circulation for public comment are as
follows: '

1. Rule 16(a) (1) (A). Production of Statements by
Oorganizational Defendants.

The Committee made a minor change to the rule. As
originally published, and as reflected in the original
Committee Note, the rule did not address the question of
what showing the defense would have to make to demonstrate
that the requested statements were made by a person
associated with an organizational defendant. After
additional discussion on that point, the Committee changed
the rule to reflect that the defense is entitled to discover
the statements of persons, whom the government contends,
were in a p051tlon to bind an organizational defendant. The
Note was also changed to indicate that the rule does not
require the defense to stipulate or admit that a particular
person was in a position to bind the organization.

2. Rule 29(b). Delayed Ruling on Judgment of
Acquittal.
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The Committee made no changes to the rule. But it did
make a minor change to the Committee Note to reflect that on
appeal of a delayed ruling on a motion for judgment of
acquittal, the appellate court would also be limited to
consideration of the evidence presented before the motion
was made.

3. Rule 32. sentence and Judgncnt.

In response to publlc comm nts on the published version
of Rule 32, the Advisory Committee has made several changes
to the rule and the Committee Note. The changes, other than
minor clarifying changes in wording, are as follows:

Time Limits: In response to a significant number

of commentators who expressed concern about codifying a
specific time limit for sentenc1ng, the Committee
changed Rule 32(a) to retain the current language that
' sentencing should take place "without unnecessary
delay." The rule continues to provide, however, that
the internal time limits in Rule 32(b)(6) will be
followed unless the court advances or shortens them.

Presence of Counsel: Although most commentators
agreed that the defense counsel should be entitled to
attend the probatlon officer’s interviews of the
defendant, there was concern that prov1d1ng that right
might unnecessarlly delay the sentencing process. The
Committee agreed and changed subdivision (b) (2) to

~ provide that the defendant’s counsel is "entitled to

' notice and a reasonable opportunlty" to attend any
interview. In the Note, the Committee 1nd1cated that

_ the burden should be on counsel, once notice is given,
- to respond. The Note was further changed to indicate
that the Committee believed that the term "interview"
should extend jonly: to communlcatlons initiated by the

‘ probatlon offlcer for the purpose of obtalnlng
lnformatlon to be used 1n the presentence report.

Probaticn Oftieer's Detcrnination of APplieahle

Bentencing Classification: A number of |
commentators. expressed concern about language in
subdivision (b)(4)(B) whxch‘requlred that the
presentence report should contain the sentencing
3c1a551flcatlon which the probation officer "determines"
is appllcable.’ Some commentators indicated that that

~ language perpetuates the v1ew that the probation

officer determlnes that approprlate sentence. In
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response to that concern the Committee changed the word
"determines" to "believes."

Availability of Nonprison Programs: In response to
the suggestion of at least one commentator, Rule
32(b) (4) (E) was modlfled ‘slightly to clarify that

‘information about nonprison programs and resources need

not be included in the presentence report except in
appropriate cases.

Filing of Original Objections: Several
commentators raised the question of whether the court
would ever see counsel’s orlglnal objections to the
presentence report, as noted in subdivision (b) (6) (B).
Although. the Committee made no change in the rule, it
did add a comment 'in the Note to indicate that nothing
in the rule prohlblts the court from requiring the
partles to file thelr objectlons with the court or have
them 1nc1uded ;n full as a part of the addendum to the
presentence report.l ’ ‘

ProbationU“ficor'- Authority to Require Meeting:
As publlshed subd1v151on (b) (6) (B) authorized the
probation offlﬁer to requlre the parties to meet and
discuss their objectlons to the presentence report. 1In
response to comments that that prov151on mlght create

[ w

‘ﬁqthe Commlttee modified the 1anguage
he probatlon offlcer may meet with

'the words "tq 1ntroduce ‘testimony
on the;pbjectlons," ‘the Committee

‘read, "to introduce evidence," thus
f”de01de in its discretion if
‘V“w‘hatever form, should be
tee Note was' expanded slightly to
pproprlate cases, due process might

“H Tl

‘ ewrmthe offered ev1dence.

adﬁitted ‘
recogq;@e tha
require, th\ g

tion Not Inoluded in the
‘MThe Commlttee modified

¢Brov1de phatwlfhthe court had
.ch 'has been exbl@ded from the
rr’“'(b) (5)"'becau e it is

r
e mourt must prepa e a written

‘drmftion and" provrdelit ‘to the
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parties -- if the court intends to rely on the
information in sentencing. As originally published
(and as it exists currently in Rule 32) the court had
the option of summarizing that information orally or in
writing. The language was also modified slightly to
require the court to give the defense a reasonable
opportunity to comment on the info:nation. The
Committee Note was amended to indicate that the
reasonable opportunity requirement might necessitate a
continuance.

Notification of Right to Appoal' The language in
subdivision (c)(5) was changed to reflect the
differences in the right to appeal, depending on
whether the defendant has entered a guilty or not
guilty plea.

4. Rule 40(d). Conditional Release of Probationer.

The Committee received no written comments addressing

the proposed change to Rule 40(d) and has made no changes in
the proposed language of the rule or the Committee Note.

Attachments:

Rules and Committee Notes
Summaries of Comments and Testimony
Lists of Commentators
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Advisory Committee on Criminal Rules
Proposed Rule 16(a) (1) (A)

Rule 16. Discovery and Inspection

(a)

DISCLOSURE OF EVIDENCE BY THE GOVERNMENT.
(1) ‘Infoqﬁétianqujéct‘to Disclosure.
 (A)HSTAiﬁHENT‘OF‘DEFENDANT. ‘Upon request of a
defendant the government must shei: disclose to the
defendant and nakéyavai;able for ;nspection; copying or
photpgraphingiwényw£§1¢§$npﬁw?ipten or recorded
statements made‘by fﬁéydéféna%hi,‘or copies thereof,
within the possessibn, qustody or control of the
government, the‘eiiStenée of‘ﬁhich is known; or by the
exercise of due diligendé méytbecome known, to the
attorney for the gévernﬂént; that portion of any
written record containing the substance of any relevant
oral statement made by the defendant whether before or
after arrest in response to interrogation by any person
then known to the defendant to be a government agent;
and recorded testimony of the defendant before a grand
jury which relates to the offense charged. The
government must sha:: also disclose to the defendant
the substance of any other relevant oral statement made
by the defendant whether before or after arrest in
response to interrogation by any person then known by
the defendant to be a government agent if the
government intends to use that statement at trial.

Upon request of a Where the defendant which is an
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Advisory Committee on Criminal Rules
Proposed Rule 16(a) (1) (p)

RULES OF CRININAL PROCEDURE#*

Ajgzggnizggign_éggn_ggka ccrpo;atiqn, partnership,
asspciation, or labbrvunion, the government must
disclose to the defendant any of the foregoing
§;atements made bzxg»person thg:ggurt-nay-g?ant-the
defendan;7iupeﬁ-itsvnetienr-déseovery-ef-reievaht

reeerded-testimeny-ef—any-witnéss-befere-g-grgnd-jury

who the quegnmeht‘contends*(ly’was, at the:time‘of
making the sﬁg;ementuthat7tgétineny,Vso sitPated as a
an direétqf,;aff;cefL e?fgmﬁioyee* Qr‘agent as to have
been ab1é‘legaliy to bind tﬁe défeﬁdant iﬁ respect to
the subject of the étatement eendaet-eénsti&uting-the

effense, or (2) was, at the time of offense, personally

involved in the alleged conduct constituting the

offense and so situated as a an director, officer, er

employee, or agent as to have been able legally to bind

the defendant in respect to that alleged conduct in

which the witnmess person was involved.

* % % % %

COMMITTEE NOTE

L

A I

C 1

The amendment is intended to clarify that the discovery
and disclosure requirements of the rule apply equally to
individual and organizational defendants. See In re United
States, 918 F.2d 138 (11th Cir. 1990) (rejecting distinction
between individual and organizational defendants). Because
an organizational defendant may not know what its officers
or agents have said or done in regard to a charged offense,

- 13 -



Advisory Committee on Criminal Rules
Proposed Rule 16(a) (1) (A)

RULES OF CRININAL PROCEDURE#

it is important that it have access to statements made by
persons whose statements or actions could be binding on the

defendant. See also United States v. Hughes, 413 F.2d 1244,
1251-52 (S5th Cir. 1969), vacated as moot, 397 U.S. 93

(1970) (prosecution of corporations “often resembles the most
complex civil cases, necessitating a vigorous probing of the
mass of detailed facts to seek out the truth").

The amendment deflnes defendant in a broad
nonexclusive, fashlon.n , See also 18 U.S.C. § 18 (the term
"organlzatlon" includes a person other than an individual).
And the amendment recognizes -that an«organlzatlonal
defendant could be bound by an agent's statement, see, e.q.
Federal Rule of. Ev1dence - 801(d) (2) » or .be vicariously liable
for an agent's actlons.' The amendment contemplates that,
uponhrequest of, the. defendant theupovernment will, dlsclose
any statements within the purv1ew of the rule and made by
persons whom‘the government contends to:be among the classes
of persons ‘described’ in the rule. There is no requlrement
thatuthe defense‘stlpulate or admlt that such persons were
1n a po81tlon to bind the defendant. '
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENT TO RULE 16(a) (1) (A)

I. SUMMARY OF COMMENTS: Rule 16(a) (1) (A)

The Committee has received three written (3) comments
on the proposed amendment to Rule 16(a) (1) (A) (statements by
organizational defendants). All three commentators support
the amendment but focus on the issue of what showing, if
any, the defendant organization must make in order to obtain
disclosure. One suggests a change in the Committee Note to
the effect that the organlzatlonal defendant should not be
required to show that an individual was able to legally bind
the defendant. Another advocates an automatic disclosure
provision. And the third indicates that the disclosure
should also extend to those who the government contends were
in a position to bind the defendant organization.

II. LIST OF COMMENTATORS: Rule 16(a) (1) (A)

1. David P. Bancroft, Esq.,San Francisco, Ca,
4-2-93

2. William J. Genego & Peter Goldberger, NADCL,
Wash., D.C., 4-14-93.

3. Myrna Raeder, Prof., Los Angeles, CA, 4-12-93.

III. COMMENTS: Rule 16(a) (1) (A)

David P. Bancroft, Esq.
Private Practice .

San Francisco, Ca,
April 2, 1993

Mr. Bancroft states that the reference in the Committee
Note to the process of showing that a particular individual
had the ability to bind the organizational defendant is not
practical; an entity often does not know which agents the
government believes can bind it. He advocates an automatic

disclosure prov151on -~ based on the government’s claim that

an individual was in a position to bind the entity.

- 15 =



Advisory Committee on Criminal Rules
Proposed Amendments to Rule 16(a)(1)(A)
May 1993 ,

William J. Genego, Esq.

Peter Goldberger, Esq.

National Assoc. of Crim. Defense Lawyers
Washington, D.cC.

Aprll 14, 1993 !

- ME. Genego and Mr. Goldberger, on behalf of the
Nat1ona1 Association of Criminal Defense Lawyers, endorses
the amendment to Rule 16. But they suggest that the rule be
further modlf;ed to require disclosure for statements. by
persons . who the government contends were in a posltlon to
bind the defendant organlzatlon. They note that in some
cases the. org@nlzatlon may disclaim that the person was in
such a p051tlon but the government w111 take the opposlte
the statement even 1f 1t dlsagrees w1th the government’
position.

Myrna Raeder

Professor of Law ‘
Southwestern Univ. School of Law
Los Angeles, CA

April 12, 1993

Professor Raeder, on behalf of the American Bar
‘Association, supports the amendment to Rule 16, noting that
in February 1992, the ABA approved a similar amendment. She
believes, however, that the Committee Note should be changed
to reflect what, if any, burden. might rest on the
organizational defendant to show that the requested
statements were made by a person able to bind the
organization. The Note as currently written does not
specifically address that question but instead leaves it for
the court and the parties to determine that issue.

Professor Raeder indicates that the comment is entirely too
ambiguous to ensure that organizational defendants will
routinely receive the statements. She recommends that the
Note reflect that upon request, the government should
routinely produce statements and testimony of individuals
who it may contend at trial bind the organizational
defendant..  This change, she: suggests would be simple to
apply and avoid interpretive issues.
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FEDERAL RULES OF CRININAL PROCEDURE

Rule 29;,Hotion,for Judgment of Acquittal

* % & & %

(b) RESERVATION OF DECISION ON MOTION. Ef-a-metien—fer

’3udgnent—ef-aequtttei-ts-nade-at-the-eiese-ef-ei1—the

i PRI ~“x:vk;-?

ev:denee--t The court may reserve declslon on the a motion

for Judgment of acgglttal, proceed with the trlal (where the
motion‘is maée betore the close of all the euidence), submit
the case to the jury and decide the motion either before the
jury returns a verdict or after,itnreturns a‘verdict‘ofh
guilty or is discharged without having returned. a verdict.

If the court reserves decision, it must decide the motion on

the basis of the evidence at _the time the ruling was
reserved. » {

COMMITTEE NOTE

The amendment permits the reservation of a motion for a
judgment of acquittal made at the close of the. government’s
case in the same manner as the rule now permits for motions
made at the close of all of the evidence. Although the rule
as written did not permit the court to reserve such motions
made at the end of the government’s case, trial courts on
occasion have nonetheless reserved ruling. See, e.q.

United States v. Bruno, 873 F.2d 555 (2d Cir.), gert.
denied, 110 S.Ct. 125 (1989); United States v. Reifsteck,

841 F. 2d 701 (6th Cir. 1988). While the amendment will not
affect a large number of cases, ‘it should remove the dilemma
in those close cases in which the court would feel pressured
into making an immediate, and poss;bly erroneous, decision
or violating the rule as presently wrltten by reserv1ng its
ruling on the motion.

-17 -
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FEDERAL RULES OF CRIMINAL PROCEDURE

The amendment also permits the trial court to balance
the defendant’s interest in an immediate resolution of the
motion against the interest of the government in proceedlng
to a verdict thereby preserv1ng its right to appeal in the
event a verdict of guilty is returned but is then set aside
by the granting of a judgment of acquittal. ‘Under the
double jeopardy clause the government may appeal the
granting of a motion for judgment of acqulttal only if there
would be no necessity for another trial, 1 €., only where
the jury has returned a" verdlct of guilty. United States v.
Martin Linen gupglz go., 430 U.S. 564 (1977) . Thus, the
government’s right to appeal a:rule 29 motion 'is only '
preserved where the rullng 1s reserved untll after the
verdict.: A B S I =

In addre551ng the issue of preserv1ng the government’s
right to appeal and at the same time recognizing double
jeopardy concerns, the Supreme Court observed:

We should point out that it is entirely possible
for a trial court to reconcile the public interest
in the Government’s right to appeal from an
erroneous conclusion of law with the defendant’s
interest in avoiding a second prosecution. In
United States v. Wilson, 420 U.S. 332 (1975), the
court permitted the case to go to the jury, which
returned a verdict of" gullty, but it subsequently
dismissed the indictment for preindictment delay
on the basis of ev1dence adduced at trial. Most
recently in United States v. Ceccolini, 435 U.S.
168 (1978), we described similar action with
approval: "The District Court had sensibly made
its finding on theW actual gquestion of gquilt or
1nnocence, and thenw

suppress, a reversal;of ‘these rulings would

ruled on the motion to
11

require no fprther proceedlngul - the District
Court, but merely awrelnstatement of the flndlng

of gullt." Id. at 271 R

United States v. Scott, 437*U S. 82, 100 n.‘13 (1978). By
analogy, reserving a rullng”pn a'motion’ for judgment of
acquittal strikes the same balance as that reflected by the
Supreme COurt in §gg§_‘ﬂ ‘W{ K W{
“f“~WM‘“Vﬂt & :

Reserv1ng a rullng‘on al ‘motion made‘at‘the end of the
government’s case does' pose problens, hpwéVer, where the
defense decides to present evidence and run the risk that
such evidence will support the government’s case. To

address that problem, the amendment provides that the trial
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Advisory Committee on Criminal Rules
Rule 29(b)

FEDERAL RULES O!\CRIIINLL PROCEDURE

court is to consider only the evidence submitted at the time
of the motion in making its ruling, whenever made. And in
reviewing a trial court’s ruling, the appellate court would
be similarly limited.
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSBD AHBNDIBNT !0 RULE 29
I. SUMMARY OF COIK!NTB' Rulc 29

The cOnmlttee ‘has"™ received two comments on the proposed
amendment to Rule 29. One comment merely welcomes the
amendment which would make it clear that the court’s
decision on a reserved. motion must be based on the evidence
introduced prior to the motion. The other comment suggests
that either the Rule itself or the Committee Note contain a
notation that the "waiver rule" does not apply; that rule
indicates that 1f a defendant presents evidence after denial
of a Judgment of acqu1tta1 at the close of the government’s
case, he waives his objection to the denial.

IXI. LIST OF COMMENTATORS: Rule 29

1. William J. Genego & Peter Goldberger, NADCL,
Wash., D.C., 4-14-93.

2. Robert L. Weinberg, Esq., Washington, D.C., 4-14-
93. '

III. COMMENTS: Rule 29

William J. Genego, Esq.

Peter Goldberger, Esq.

National Assoc. of Crim. Defense Lawyers
Washington, D.C.

April 14, 1993

Mr. Genego and Mr. Goldberger, on behalf of the NADCL,
endorse the amendment which makes it clear that a court’s
reserved ruling may be based only the evidence introduced
prior to the motion for judgment of acquittal.

Mr. Robert L. Weinberg, Esqg.
Private Practice
Washington, D.C.

April 14, 1993

Mr. Weinberg discusses the "waiver rule" which has been
adopted by all of the circuits. That rule provides that if
a defendant proceeds with his case after an unsuccessful
motion for a judgment of acquittal following the
government’s case-in-chief, he has waived his objection to
the denial of his motion and the court may consider all of

_ZQ_

=

3

r




r

1

r

3 Yy Yy

U DR

13-

3 1 0713

Oy 03 U

1

Fotyay o B
Sk e

Advisory Committee on Criminal Rules
Proposed Amendments to Rule 29
April 1993

the evidence presented at trial. Mr. Weinberg suggests that
either the amendment or the Committee Note should be amended
to indicate that the waiver rule will not apply where the
ruling is reserved. Where the trial court reserves ruling
on a Rule 29 motion, the defendant would not have chosen to
proceed after knowing that the government’s case was
sufficient. Any appellate ruling on the motion, according
to the rule as proposed, will be based on the evidence as it
stood at the close of the government’s case; thus the
appellate review is not focused on all of the evidence at
the close of the trial, as it is when the defendant proceeds
with his case following a denial. Thus, he recommends that
the Committee specifically address the point that on appeal,
by either side, the appellate court may only consider the
evidence as it existed at the time of the motion.

- 21 -
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[Rule 32 is deleted and replaced with the following]

Rule 52. Sentence and Judgment

without unnecéssary délay‘féliowing comgletion of th

process prescribed by subdivision (b)(6). The time
limits prescribed in subdivision (b) (6) may be either
advanced or continued for good cause.

(b) PRESENTENCE INVESTIGATION AND REPORT.

(1) When Made. The probation officer
shall make a presentence investigation and
submit a report to the court before the
sentence is imposed, unless:

(A) the court finds that the

information in the record enables it to

exercise its sentencing authority
meaningfully under 18 U.S.C. 3553; and

(B) the court explains this finding

on the record.
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esence Counsel. ] est

the defendant’s counsel is entitled to notice
and a reasonable opportunity to attend any
igte;view‘gt the gegendagt‘hx a probation
officer in the course of a g;gseg;énce
investigation. |

| (3) andisclosure. The report must not
be submitted to the court or its cbntents
disclAsed ﬁo anxoné‘unless the Qefeﬁdant has
consented ihywriting,‘has glgéded gﬁilty or
nolo g6n£endere, prvﬁés been_fgund‘ggiltz.

The presentence report must contain --
T N P L

b Lal ol N
(A) information about the

- 23 -
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the sifi i e

offense and of the de:ghdant under the

categorjes established by the Sentencing
ommis jon under 8 U.8S 94 a _as
he 1ehatidh officer beljeves to be

aggllcable to the defendant's case; the

klnds of sentence and the sentenc1ng

‘5;‘4‘,[“ . v ! “‘ .
)

defendant as set forth 1h the ggidelines

[y .
H‘ gl
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n O

ER AT e L R

iss] .S.C.

e e e e e B e

{D) verified informatjon, stated in
a ggga;gggegtat;ve style, containing an
assessment of the financijal, social,
psychological, and medical impact on any

individual against whom the offense has

been committed;

(E) in appropriate cases,

1nformation about the nature and extent

of nonprison programs and resources
available for the defendant;

(F) any report and recommendation
resulting from a study ordered by the
court under 18 U.S.C. 3552(b); and

G) any other information required

by the court.

5) Exclusions.

must exclude:

I

The presentence report

- 25 -
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79

80

81

82

83

84

85

86

87

88

89

90

91

92

93

94

95

96

97

98

(A) any djagnostic opinijons that,
if disclosed ight jously disrupt a
program of rehabilitation;

(B) sources of information obtained
upon a promise of cggfigen;iglitx; or

(C) any other information that, if
disclosed, might”:gsult in harm,
physical or otherwise, to the defendant
or other persons.

(6) Disclosure and Objections.

(A) Not less than 35 days before
the sentencing hearing -- unless the
defendant waives this minimum period --
the probation officer shall furnish the
presentence report to the defendant, the
defendant’s counsel, and the attorney
for the Government. The court may, by
local rule or in individual cases,
direct the probation officer, in
disclosing the presentence report, to

- 26 —
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e batio 's
recommendation, if any, on the sentence.
Withi s ceivin

the presentence report, the parties
shall gqmmun;cate~in writing to the
probation officer, and to each other,
any objections to any material
information, sentencing classifications,
sentencing guideline ranges, and policy
statements contained in or omitted from
the presentence report. After receiving
objections, the probation officer may
meet with the defendant, the defendant’s
counsel, and the attorney for the
Government to discuss those objections.
The probation officer may also conduct a
further investigation and revise the
presentence report as appropriate.
(C) Not later than 7 days before

the sentencing hearing, the probation
‘officer shall submit the presentence

-27 -
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0 he with an
dendum setti esolved
objections, the grounds for those
bjections, and the probation officer’s

time, theiprobation officer shall

furnish the revisions of the presentence
report and the addendum to the
defendant, the defendant’s counsel, and
the attorney for the Government.

(D) Except for any unresolved
objection under subdivision (b) (6)(B),
the court may, at the sentencin
hearing, accept the presentence report
as its findings of fact. For good cause
shown, the court may allow a new
objection to be raised at any time

before imposing sentence.

c) SENTENC

(1) Sentencing Hearing. At the

sentencing hearing, the court shall afford

- 28 -
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counsel for the defendant and for the
Government an opportunity to comment on the
prob;tion officer’s determinations and on
other matters relating to the appropriate
sentence, and shall rule on any unresolved
objections to the presentence report. The
court may, in its discretion, permit the
parties to introduce evidence on the
objections. For each matter controverted,
the court shall make either a finding on the
allegation or a determination that no finding
is necessary because the controverted matter
will not be taken into account in, or will
not‘affect, sentencing. A written record of
these findings and determinations must be
appended to any copy of the presentence
report made available to the Bureau of
Prisons.

(2) Production of Statements at
Sentencing Hearing. Rule 26.2(a)-(d), (f)
applies at a sentencing heariﬁg under this

- 29 -
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le. art s with

o inder u‘é .2 jver a
statement to the movant, the court may not

nsi affidavit : < ‘ the
witness whose statement js withheld.

(3) Imposition of Sentence. Before
imposing sentence; the court shall:
(A) verify that the defendant and
defendant’s counsel have read and

discussed the presentence report made
available under subdivision (b)(6)(A).
If the court has received information
excluded from the presentence report
under subdivision (b)(5) the court =-- in
lieu of making that information

available -- shall summarize it in
writing, if the information will be
relied on in determining sentence. The

court shall also give the defendant and

the defendant’s counsel a reasonable
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opportunity to comment on that
information. |

(B) afford defendant’s counsel an
opportunity to speak on behalf of the
defendant:; |

(C) address the defendant
personally and determine whether the

defendant wishes to make a statement and

to present any information in mitigation

of the sentence; and

(D{ afford the attorney for the .
Government an equivalent opportunity to
speak to the court.

'(4) In Camera Proceedings. The court'’s

summary of information under subdivision

3)(A) may be in camera. Upon ijoint

motion by the defendant and by the attorney
for the Government, the court may hear in

camera the statements -- made under

subdivision (¢)(3)(B), (C), and (D) =-- by the
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defendant, the defendant’s counsel, or the

attorney for the Government.

(5) Notification of Right to Appeal.
After imposing‘sentence‘in a case which has
gone to trial oﬁ a plea of not gquilty, the
court shall advise the defendant of the right
to appeal. After imposing sentence in any
case, the court‘shall advise the defendant of
any right to appeal the sentence, and of the
right of a person who is unable to pay the
cost of an appeal to apply for leave to
appeal in forma pauperis. If the defendant
so requests, the clerk of the court shall
immediately prepare and file a notice of
appeal on behalf of the defendant.

(d) JUDGMENT.

(1) In General. A judgment of
conviction must set forth the plea, the
verdict or findings, the adjudication, and

the sentence. If the defendant is found not

guilty or for any other reason is entitled to

- 32 -
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be discharged, judgment must be entered

i accordingly. The judgmenﬁ‘must be signed by
the judge and entered by the clerk.
| (2)*C}imina1 Forfeiture. When a verdict

[EPUE %
i e

contains a finding of crimin;1 qufeiture,

the judgment must authorize the Attofney

General to seize the interest or property

subject tp forfeiture on termsithgt the‘court

coﬁsidérs proper. B o

(e) PLEA WITHDRAWAL. If a motion to withdraw a

plea of quilty or nolo contendere is made before
sentence is imposed, the court may permit the plea to
be withdrawn if the defeﬁdanﬁ shows any fair‘and‘just

 reason. At any later time, a plea may be set aside

only on direct appeal or by motion under 28 U.S.C.
2255.

COMMITTEE NOTE

The amendments to Rule 32 are intended to accomplish two
primary objectives. First, the amendments incorporate elements
of a "Model Local Rule for Guideline Sentencing" which was
proposed by the Judicial Conference Committee on Probation
Administration in 1987. That model rule, and the accompanying
report, were prepared to assist trial judges in implementing
guideline sentencing mandated by the Sentencing Reform Act of

- 33 -
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1984. See Committee on the Admin. of the Probation Sys.,
Judicial Conference of the U.S., Recommended Procedures for
Guideline Sentencing and Commentary. Model Local Rule for
Guideline Sentencing, Reprinted in T. Hutchinson & D. Yellen,
Federal Sentencing Law and Practice, app. 8, at 431 (1989). It
was anticipated that sentencing hearings would become more
complex due to the new fact finding requirements 1mposed by
guldellne sentencing methodology. See U.S.S.G. 6Al.2.
Accordingly, .the model rule focused on preparation of the
presentence report as a means of 1dent1fy1ng and narrow1ng the
issues to be decided at the sentenc1ng hearing. co

Second, ' in the process of effecting those amendments, the
rule was reorganlzed.‘ Over time, numerous amendments to the rule
had created a sort of hodge podge; the reorganization represents
an attempt to reflect an approprlate sequentlal order in the
sentencing procedures. - o :

Subdivision (a). Subdivision (a) retains the general
mandate that sentence be imposed without unnecessary delay
thereby permitting the court to regulate the time to be allowed
for the probation officer to complete the presentence
investigation and submit the report. WThe only requirement is
that sufficient time be allowed for oompletlon of the process
prescribed . by subdivision (b).(6) unless the‘tlme periods
established in that subd1v1s1on are shortened or lengthened by
the court for good cause. . Such limits, are‘not‘lntended to create
any new substantive rights for the defendant or the Government
whlch would entltle either to rellef lf & thp limit, prescribed

in the rule is not kept.

The remainder of subdivision (a), which addressed the
sentencing hearing, is now located in subdivision (c).

Subdivision (b). Subdivision (b) (formerly subdivision (c))
which addresses the presentence 1nvest1gatlon, has been modified
in several respects.

First, subdivision (b) (2) is a new provision which provides
that, on request defense counsel is entitled to notice and a
reasonable opportunity to be present at any interview of the
defendant conducted by the probation officer. Although the

- 34 -
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courts have not held that presentence interviews are a critical
stage of the trial for purposes of the Sixth Amendment right to
counsel, the amendment reflects case law which has indicated that
requests for counsel to be present should be honored. See, e.g.,
United States v. Herrera-Fi reroa, 918 F.2d 1430, 1437 (9th Cir.
1990) (court relied on its supervisory power to hold that
probatlon officers must honor request for counsel’s presence);
United States v. Tlsdale, 952 F.2d 934, .940 (6th Cir. 1992) (court
agreed with rule requiring probation offlcers to honor
defendant’s request. for attorney or request from attorney not to
interview defendant in absence of counsel). The Committee
believes that permitting counsel to be present during such
interviews may avoid unnecessary mlsunderstandlngs between the
probation officer and the defendant. The rule does not further
define the term "interview." The Committee intended for the
provision 'to apply to any communication initiated by the
probation officer for the purpose of obtaining information from

the defendant which will be used in preparation of the f

presentence report. Spontaneous or unplanned encounters between
the defendant and the probation officer would normally not fall
within the purv1ew of the rule. The Committee also believed that
the burden should rest on defense counsel, having received
notice, to rebpond as promptly as p0551b1e to enable tlmely
completion of the presentence report.

Subd1v1saon (b)(6), formerly (c)(3), includes several
changes which recognize the key role the presentence report is
playing under guldellne sentencing.’ The major thrust of these
changes is to address the problem of resolving objections by the
parties to the probation officer’s presentence report.
Subdivision (b)(6)(A) now provides that the probation officer
must present the presentence report to the parties not later than
35 days before the sentenc1ng hearing (rather than 10 days before
1mpos1t10n of the sentence) in order to ‘provide some. additional
time to the- partles and the probatlon officer to attempt to
resolve' objectlons to the report. There has been a sllght change
in the practice of deleting from the ‘copy of the report given to
the partles certain 1nformatlon spec1f1ed in (b)(6) (aA). Under
that new prov151on (formerly subd1v1s1on (c)(3)(A)), the court
now has the" dlscretlon (in an 1nd1V1dual case or in" accordance
with a local’ rule) to dec1de whether to direct the probatlon
officer to 'disclose any final recommendatlon concerning the

- 35 =
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officer to disclose any final recommendation concerning the
sentence. But the pridr practice of not disclosing confidential
information, or other information which mlght result in harm to
the defendant or other persons, is retalned in (b) (5).

New subd1v151ons (b) (6) (B),. (C),‘and (D) now prov1de
explicit deadlines and guidance on resolv1ng disputes about the
contents of the presentence report.  The amendments are. intended
to provide. early resolution of such disputes by (1) requiring the
parties to. prQV1de the, probatlon officer with written objections
to the report within 14 days of receiving the report; (2)
permlttlng the probatlon officer to.meet with the defendant, the
defendant’s counsel, and’ the attorney for the Government'to
dlscuss objectlons to the report conduct an additional
1nvest1gatlon, and to make revisions to. the report as deemed "
approprlatem‘(3) requlrlng the probatlon officer to submit. the b
report, to the court and the partles not later than T,days befor
the sentenc1ng hearlng, notlng any unresolved dlsputes, and (4)

] t w as its. findings of fact

‘tions. Although the rule
pf‘whether counsel’s |
ith,the court,wthe

o

1s procedure whlc ;generally mlrrors the approach in the
§Local Rule for‘Guldellne Senten01ng, suﬁra, ;‘ ntended to

|

n current p‘a"“]‘_
rme ted, i

‘ The
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court’s disclosure to the parties of the probation officer’s
determination of the sentencing classifications and sentencing
guideline range is now located in subdivisions (b) (4) (B) and
(c) (1). Likewise, the brief reference in former (a)(1l) to the
ability of the parties to comment on the probation officer’s
determination of sentencing classifications and sentencing
guideline range is now located in (c)(1) and (c) (3).

Subdivision (c) (1) is not intended to require that
resolution of objections and imposition of the sentence
necessarily occur at the same time or during the same hearing.

It requires only that the court rule on any objections before
sentence is imposed. In considering objections during the
sentencing hearing, the court may in its discretion, permit the
parties to introduce evidence. The rule speaks in terms of the
court’s discretion, but the Sentencing Guidelines specifically
state that the court must provide the parties with a reasonable
opportunity to offer information concerning a sentencing factor
reasonably in dispute. See U.S.S.G. § 6Al.3(a). Thus, it may be
an abuse of .discretion not to permit the introduction of -
additional evidence. Although the rules of evidence do not apply
to sentencing proceedings, see Fed. R. Evid. 1101(d)(3), the
court clearly has discretion in determining the mode, timing, and
extent of the evidence offered. See, e.g.; United States v.
Zuleta-Alvarez, 922 F.2d 33, 36 (1st Cir. 1990) (trial court did
not err in denying defendant’s late request to introduce rebuttal
evidenqgﬂbxdway‘pfuprongexamination)w

Subdivision (c)(1) (formerly subdivision (c)(3)(D))
indicates that, the court need not resolve controverted matters
which will‘ﬂnot beﬂt@kénWintp account: in, or will not affect,
sentencing." The words "will not affect" did not exist in the
formerjptovisibnAbutwwer@%added in the revision in recognition
that there might be situations, due to overlaps in the 'sentencing
ranges, \where a controverted matter would not ‘alter the sentence
even if the;sentencing range were changed.

L TR Co ‘ x

qﬁq%prbyi$iqn‘fﬁrﬂdﬁ§clﬁsure‘of‘g witness’ statements, which
was recently proposed, asjan amendment: to Rule 32 as new
subdivision (e),  is now located in subdivision (c) (2).
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Subdivision (c¢)(3) includes a minor change. First, if the
court intends to rely on information otherwise excluded from the
presentence report under subdivision (b) (5), that information is
to be summarized in wrltlng -and submitted to the parties. Under
the former provision in ‘(c) (3) (A), such information could be
summarized orally. Once the information is presented the
defendant and the defendant’s counsel are to be given a
reasonable opportunity to comment; in approprlate cases, that may
require. a contlnuance of the sentenclng proceedlngs.

R

Subdlvzslon (d) Subd1v1s1on (d), deallng w1th entry of the
court's judgment 1s former subd1v151on (b)

Subdavzslon (e).“subd1v1s1on (e), whlch addresses the’toplc
of w1thdraw1ng pleas;)was formerly subd1v151on (@)L Bothi "
provisions remaln the: same except for mlnor styllstlc changes.

i TR k b , I

Under: present practlce, the court may permlt but | is
required: to hear, v1ct1m allocution! beforeﬂlmp051ng sente
The Commlttee con51dered, but rejecteq, a: prov1sron whi:
havefﬁequlred the: court to permlt v1ct1m allocutlon a

of some‘v,cth s
a number :

court. First,
1mpact 1nto account), the court: has, ver‘
‘ ”‘1e guld”lp

ViCtﬂm‘SQﬁMSM
persuaded-ithe
guldellne ;
an opport‘~'
States,
substantial]
is also a pri¥
who would
a v1olent
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a broad range of violent as well as non-violent conduct which
often results in numerous victims. 1In such cases, it simply
would not be feasible to extend the right of allocution to all of
the victims. Flnally, the Committee also took into account
existing law and procedure which keeps victims informed of the
progress of the case, see, e.g., 42 U.S.C. 10601, et seq.
(enumerated "victims’ rights include, inter alla, the right to be
notified of court proceedings, the right to be present at all
public court proceedings, and the’right to confer with the
attorney for the Government) and Rule 32 itself. which provides an
opportunlty for direct input in the preparation of the
presentence report.‘ See Rule (b)(4)(D) :
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PROPOSED AMENDMENT TO RULE 32 E

I. SUMMARY OF COMMENTS: Rule 32 L
ﬁ The Adv1sory Commlttee recelved twenty—nlne (29) s rm

wrltten comments and, ‘heard the testlmony of two (2)
w1tnesses on the proposed amendments to Rule 32.
Approx1mately one-half of the comments were flled by .
Probation Officers and most of the remalnder were filed by 5‘m a
judges.‘ Almost. all of the. commentators were very cr1t1ca1‘ ,  b
of the 70—day tlme 11m1t for’ 1mpos1ng sentence in Ruleiw“whg
32(a). )Many of, those favored retentlon of the more }“P, TNF
generallzed language 1n Rule 32 as 1t currently ex1stsp‘ L

for completlng certaln tasks 1nc1dent to preparatlon of the
Presentence Report, at least one favored the internal time
limits.

Approximately one-third of the commentators expressed )
concern for potential delays in requiring counsel’s presence L)
at any presentence interview with the defendant in (b) (2);
several recommended that the right for counsel to be present =
not be absolute, but instead be conditioned on counsel’s u

reasonable availability. At least one was strongly opposed
to providing the right for counsel to even be present.

Several commentators recognized the debate over whether b
the probation officer’s recommendation regarding a sentence
should remain confidential. They recommended that the
presumption of confidentiality should prevail rather than
the proposed amendment which reflects the opposite
presumption. See proposed Rule 32(b) (6) (A). -

|
|

Several comments addressed concerns about extending
Rule 26.2 (disclosure of witness statements) to the
sentencing proceeding. There was particular concern that
the probation officer’s files would be subject to -
disclosure. It should be noted that that particular
provision has already been approved by the Supreme Court and
would become part of Rule 32 even if no other amendments :
were made.

Additional comments addressed: the potential interplay f
with the computation of time in Rule 45(a); whether the e
court has discretion to hear additional evidence at
sentencing; whether there is any need to nationalize what is
now local practice in approximately one-half of the courts;
who has the burden of proof on controverted matters; the
need for the court to see counsel’s objections to the PSR;
whether the provision concerning disclosure of the reasons

)

)
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for the sentence in the judgment itself; and counsel’s
ability to make last minute objections to the PSR. There
were also a number of comments on minor technical changes or
corrections.

IXI. LIST OF COMMENTATORS: Rule 32

1. Rudi M. Brewster, Judge, San Diego, CA, 3-18-93.

2. Vincent L. Broderick ‘& Mark L. Wolf, Judges, White
Plains, N.Y., 4-14-93

3. Leonard J. Bronec, Prob. Off., Kansas City, Kan.
2-11-93,

4. Loren A. N. Buddress, Prob. Off., San Francisco,
CaA, 3-19-93.

5. Avern Cohn, Judge, Detroit, Mich., 4-2-93.

6. Julian Able Cook, Jr., Judge, Detroit, Mich.,
3-19-93.

7. J. Robert Cooper, Esq., Atlanta, Ga., 2-4-93.
8. Barbara B. Crabb, Judge, Madison, Wisc., 2-2-93

9. Joseph P. Donohue, Prob. Off., Scranton, PA.,
4-9-93., ‘

10. James W. Duckett, Jr., Prob. Off., Columbia, S.C.,
2-2- 93.

11. William J. Genego & Peter Goldberger, Esq., NACDL,
Wash, D.C., 4-15-93.

12. T.A. Hummel, Prob. Off., Boise, Idaho, 2-2-93.
13. George P. Kazen, Judge, Laredo, Tex., 2-18-93.
14. Sim Lake, Judge, Houston, Tex., 2-24-93.

15. Robert B. Lee, Prob. Off., Seattle, Wash.,
3-23-93.

16. Robert P. Longshore, Prob. Off., Montgomery, Ala.,
2-10~-93.
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III.

17.

18.

1s.

20.

21.
22.

23.

24.

25.

26.

27.

28.

29.

LIST

Amendments to Rule 32

Robert M. Latta, Prob. off., Los Angeles, Ca,
2-16-93,

Thamas E. McKemey, Prob. Off., Phlladelphla, Pa.

Allen L. Noble, Prob. Off., Little Rock, Ark.
3-24-93, :

Justin L. Quakenbush Judge, Spokane, Wash.,
2-2-93.

John D. Rainey, Judge, Houston, Tex., 3-22-93.
Lamont Ramage, Prob. Off., Austin, Tex., 2-11-93.

David F. Sanders, Prob. Off., Las Vegas, Nev.,
2-8-93.

Frederick N. Smalkin, Judge, Baltimore, Md.,
4-7-93.

Alan T. Solinsky, Prob. Off., Spokane, Wash.,
4-16-93.

Joseph B. Steelman, Jr., Prob. Off., Winston-
Salem, N.C., 4-13-93.

Thomas K. Tarr, Prob. Off., Concord, N.H.,
4-2-93.

Charlie E. Verhon, Prob. Off., Sacraﬁento, cal.,
2-4-93.

G. Wray Ware, Prob. Off., Roanoke, Va., 2-19-93.

OF WITNESSES PRESENTING TESTIMONY: Rule 32

‘Thomas W. Hillier, Esq., Seattle, Wash., Testimony
Before the Committee, 4-22-93.

Frederick N. Smalkin, Judge, Baltimore, Md.,
Testimony Before Committee, 4-22-93.
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IV. COMMENTS: Rule 32

Hon. Rudi M. Brewster
U.S. Dist. Court

San Diego, California
March 18, 1993

- Speaking on behalf of the Districts Guidelines
Sentencing Commlttee,‘Judge Brewster requests that the outer
time limits b increased to 84 days; their current practice
is to set 77 days if conviction or plea occurs on a Monday,
or 77 days from the Monday following a plea or conviction.
Second, he recommends deletion of a requirement that the
probatlon officer require a meeting with counsel. That
matter should be left to the judge. He attached a copy of
General Order 350 which shows their court’s procedures along
with a time chart for completlng certain actions.

Hon. Vincent L. Broderick

Hon. Mark L. Wolf

Committee on Criminal Law, Jud. Conference
White Plains, N.Y.

Feb. 14, 1993

Judges Broderick and Wolf, on behalf of the Judicial

‘Conference Committee on Crlmlnal Law and its subcommittee on

Sentencing Procedures, express several concerns about the
proposed amendments to Rule 32. While it supports the
stylistic reorganization of the rule, it believes that the
changes will affect the work of the judges and probation .
officers. First, the Committee questions the wisdom of
adopting strict tlme limits; citing a recent study by the
Federal Judicial Center, the Committee believes that given
the need for additional time to develop the PSR, the time
limits will be routinely expanded, thus reduc1ng the
effectiveness of the rule. Second, the Committee belleves
that the procedures for dealing with objections to the PSR
should remain a matter of local control; to that end they
recommend a delay in amending Rule 32. untll the FJC
completes an emp1r1ca1 study of sentenc1ng procedures.
Third, the Committee believes that the provision regarding
dlsclosure of statements should not be extended to probation
officers. Fourth, notlng that the Crlmlnal Law Committee
was sharply d1v1ded on the issue of confldentlallty of the
sentencing recommendation, it recommends that the rule be
amended to presume confidentiality, rather than the reverse.
Fifth, they recommend that an ambiguity in (b)(4)(B) be
clarlfled“ it is not clear just what the probation officer
is to recommend concerning a different sentence within or
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without the applicable guideline. Sixth, the commentators
are concerned that the provision for the presence of counsel
at interviews with probation officers may unduly delay the
procedures; they suggest that either the Rule or the, .
Committee Note make provision for counsel maklng themselves
reasonably available for the interviews. Seventh, proposed
subdivision (c) (1) indicates that the trial court may hear
additional ev1dence, the commentators suggest appllcable
caselaw may requlre the court to hear such evidence. .
Flnally, the .commentators 1ndlcate that the reorganlzatlon
of Rule 32 1s a 51gn1f1cant 1mprovement, but they still
recommend that most of the major rev151ons be deleted’ or
delayed.,_ o L o

i

Co § v o
e s : S

Leonard J. Bronec

Ch1ef Probatlon Officer
Kansas ' Clty, Kansas ‘
Feb. 11, 1993.

Mr. Bronec believes that Rule 32, as it currently
exists is fine and that there is no need to amend it. He
also questions the need to incorporate a model local rule
into a national standard. He also expresses concerns about
the provision dealing with disclosure of statements at
sentencing hearings; he would oppose any amendment which
would require disclosure of his investigative file.
Secondly, he raises concern about the confidentiality of the
PSR and opposes any amendment which would permit disclosure
of his recommendations. He indicates that the Rule can be
reorganized by simply moving around some of the provisions
without including controversial amendments. He recommends
that Rule 32 not be amended

4

Loren A. N. Buddress
Chief Probation Officer
San Francisco, California
March 19, 1993

Cltlng statlstlcal data concerning the amount of time
needed to prepare a PSR, Ms. Buddress recommends deletion of
the 70-day limit and a 35—day limit. She also notes the
difficulties caused by scheduling 1nterv1ews where defense
counsel’ lS not readlly available. .She notes that it is not
unusual for a delay of 10 days to occur due to that problem.

Hon. Avern Cohn
U.S. Dist. Court
Detroit, Mich.'
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March 24, 1993

Judge Cohn endorses the view of Judge Cook, infra, that
no change should be made in current Rule 32 regarding the
role of the probation officer in computing the sentencing
guideline.

Hon. Julian Able Cook, Jr.
Chief Judge, U.S. Dist. Court
Detroit, Michigan

March 19, 1993

Judge Cook offers the consensus opinions of the judges
in his district. They are concerned about the 70-day limit
in light of the diminished staffing available and other
problems associated with the PSR. He also notes. their
reservations about requirement that counsel be present
whenever the probation officer interviews the defendant.
Although they have no problem with the requirement itself,
they believe that it should be made clear that the court and
the probation department retain scheduling authority.
Finally, he notes the change in language concerning the
probation officer’s belief as to the applicable guideline
range; it is imperative, he says, that the probation
officer’s calculation is only a recommendation to the judge
who must determine the range. ‘

J. Robert Cooper
Private Practice
Atlanta, Georgia
Feb. 4, 1993

Mr. Cooper, who limits his practice to "post-
conviction" issues, suggests that the rule address the
guestion of who has the burden of proof in going forward
with offers of proof on controverted issues. Secondly, he
recommends that the Committee address the issue of who has
the authority to release the PSI.

Hon. Barbara B. Crabb
U.S. Dist. Court

"Madison, Wisc.

Feb. 2, 1993

On behalf of the Committee on Criminal Rules for the
Western District of Wisconsin, Judge Crabb believes the 70-
day limit is too long. Although the Committee has no
objection to the 10-day limit for review by.counsel, it does
object to the 14-day and 7-day limits. Secondly, the
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Committee believes that the court should see drafts of the

PSR as well as the objections presented by counsel; there is

apparently some concern that what the court ultimately sees
is only the probation officer’s summary of the objections.

Finally, the Committee questions the wisdom of filling the |

PSR with information about nonprison programs when the
defendant is to be sentenced to 10 years or more.

Joseph P. Donohue

Chief Probation Officer
Scranton, PA., '
April 9, 1993

Mr. Donohue briefly expresses concern concerning the
70-day time limit and attaches a copy of his court’s policy
on guideline sentencing which details certain time limits
and procedures.

James W. Duckett, Jr.
Chief Probation Officer
Columbia, 'S.C. - '
Feb. 2, 1993 ‘

Mr. Duckett expresses deep concern about the 70-day
limit and encourages the Committee to retain the "without
unnecessary delay" language and delete the other specific
time limits as well.

Mr. William J. Genego, Esqg.

Mr. Peter Goldberger, Esq.

National Assoc. of Criminal Defense Lawyers
Washington, D.C. '

April 14, 1993

The commentators suggest that Rule 32 should not set a
national time limit and observe that a court could set a
longer time limit under a local rule. They welcome the
provision for counsel’ presence but question whether the
rule should limit the PSR’s discussion of the impact of an

offense on an individual. They also recommend that the Rule

should allow exclusion of the identities of the sources of
information only where it appears that disclosure would
likely result in harm, etc.; they recommend that (b) (5) (B)
be deleted and merged with (b)(5)(C). While not taking a
position on whether a probation officer should calculate
applicable guidelines, they do express their concern about
the proper role lof the probation officers. They also take
the position re (b) (6)(A) that the reference should be to

- 46 -

]

)

Fanee

]

£

)

)



Seaslugs

R

e

S I A B A

S T S D A

m

1y Y

3

Advisory Committee on Criminal Rules
Proposed Amendments to Rule 32
May 1993

the "proposed sentence report" and make it clear that this
draft is not to be disclosed to the court. The commentators
also indicate that the probation officer should not have the
authority to require the parties to meet for discussion of
unresolved issues. They also indicate that (c) (1) may be
too limited in that the court may wish to hear additional
evidence. Additionally, (c)(1) should explicitly require
that a copy of the PSR be sent to the Bureau of Prisons
whenever confinement is assessed. Finally, the suggest that
(c) (3) (A) is out of order and should be in (c) (1) and that
in the order of things, the defendant should have the final
opportunity to speak at the sentencing’hearing.

T.A. Hunmmel

Chief Probation Officer
Boise, Idaho

Feb. 2, 1993

Mr. Hummel believes the time frames are too rigid. 1In
his district, the courts are on a 45 or 60 day cycle. Given
the practice of interviewing defendants twice, the
difficulty of arranging counsel’s presence, the probation
officer should be permitted to prepare the report regardless
of counsel’s availability. He also notes that inclusion of
information about non-prison programs may be useful in some
cases but where it is not, it places an undue burden on the
court. Finally, he believes that the details of Rule 32
should be left up to local rules.

Hon. George P. Kazen
U.S. Dist. Court
Laredo, Tex.

Feb. 18, 1993.

Judge Kazen strongly urges deletion of the 70-day time
limit; he believes that defendants will argue that they have
a substantive right to make an issue of it. He notes that
in his district, probation officers often have to obtain
information from other jurisdictions and that the
requirement that the PSR be prepared in 35 days is totally
unrealistic; he does indicate agreement with the time limits
in (b)(6). He adds that there should be some consideration
of adding language in 32(b) (2) that a probation officer may
proceed with interviewing the defendant if counsel has not
been able comply with a reasonable time limit. Judge Kazen
strongly opposes the implied requirement in (b)(6) (2) that
the probation officer’s recommendation should be disclosed;
he believes that more and more officers are opting out of
the PSR field because of fear of the courtroom. . He also
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questions the "realism" of the requirement in (b) (6) (B) that
the probatlon officer may requlre the defendant and counsel
to discuss any unresolved issues. He asks whether the
language 'in (c)(l),‘“or will not affect sentenc1ng," 1s
intended to change current practlce, "he notes the increasing
problems of correctlng minute details in the PSR which may
have an impact’ on choice of fac111ty, parole ellglblllty,
etc.j Finally, he questions how Rule 32(c)(2) would work and
is concerned that 1t mlght limit the Jencks Act.

- i
Robert M. Latta‘ o
Probation Officer
Los Angeles, CA
Feb. 16, 1993.

Mr. Latta expresses concern about the 70-day limit; he
notes that that rule requires optimum efficiency. He also
notes that requiring counsel to be present creates an
adversarial process. He adds that requiring production of
the PSR 35 days before sentencing has the most dramatic
impact on the Probation office. Finally, he indicates that
the time frame 1mposed by the rule has been used in his
district and that in some cases the average guideline report
takes seven days from dictation to disclosure; that leaves
only three and one-half weeks for the entlre 1nvest1gatlon.

Hon. Sim Lake
U.S. Dist. Court
Houston, Texas
Feb. 24, 1993.

Judge Lake wholeheartedly concurs in the observatlons
made by Judge Kazen, supra.

Robert B. Lee
Chief Probation Officer
Seattle, Wash.
March 23, 1993

Mr. Lee states that the prov151on in Rule 32(b) (4) (E)
concerning information on nonprlson programs is often not
necessary. He also expresses concern about the adoptlon of
specific time lines; the process might be detailed in Rule
32 but the spec1f1c timeliness issues should be left to
local rules. Mr. Lee additionally notes that the reference
in (b)Y (6) (C) should be to "revised" PSR‘s and not revisions.
Finally, he believes that some provision should be made for
keeping the PSR confidential.
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Robert P. Longshore
Chief Probation Officer
Montgomery, Alabama
Feb. 10, 1993.

Mr. Longshore points out that under Rule 45(a), any
time limit less than 11 days requires exclusion of weekends,
holldays., etc in calculatlng the deadline. He notes that
in a disclosure prior to a weekend with the holiday, the
probatlon officer would have to produce the PSR 11 calender
days prior to the scheduled sentencing date. He recommends
that the seven day period in Rule 32 be exempted from the
Rule 45 computation.

Thomas E. McKemey

Deputy Chief Probation Officer
Philadelphia, Pa.

April 15, 1993

Mr. McKemey expresses objection to the tlmlng
requirements in the proposed rule and the provision
addressing counsel’s presence at any interview with the
defendant. While he agrees that counsel should be permitted
to attend, he recommends that practical limits be attached;
counsel should be made aware of the need to complete the
report promptly. He also expressed opposition to the
provision which requires disclosure of the probation'
officer’s recommendation re sentence unless a local rule
provides otherwise. He believes that that rule will create
an inertia for disclosure in all cases. In his view, no
changes to the present Rule 32 need to be made.

Allen L. Noble

Deputy Chief Probation Officer
Little Rock, Ark. .

March 24, 1993

Mr. Noble recommends that the Committee reconsider the
70-day limit for preparation of the PSR. He notes that in
his district they have 78 days and that that is often not
enough time. He is concerned that if the 70-day limit is
imposed his office will not enough time to prepare a quallty
PSR.

Hon. Justin L. Quakenbush

Chief Judge, US Dist. Court
Spokane Washington
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Feb. 2, 1993

Judge Quakenbush expresses specific concern about the
time limit in proposed Rule 32(b) (6) for the probation
officer to submit the PSR. In his district they use a 70-
day rule of thumb limit but require submission of the Report
at least 20 days prior.to sentencing; this gives the
probation officer 50 days to complete the report. He
encourages the Committee to consult. w1th the Jud1c1al
Conference on probatlon matters.‘\ |

[l

HoanJohn‘D. Rainey L T
U.S. Dist. Court

Houston, Texas

March 22, 1983

Judge Rainey indicates that he is in complete agreement
with the views expressed by Judge Kazen, supra.

Lamont Ramage

Supervising Probation Offlcer
Austin, Tex.

Feb. 11, 1993.

Mr. Lamont points out that the last sentence in Rule
32(c) (1) should be deleted and the first sentence in (d) (1)
should be changed to read, "A judgment of conviction must
set forth the plea, the verdict or findings, the
adjudication, the sentence, and the reasons for which the
sentence was imposed." Addition of a "Statement of Reasons"
page to the Judgment and Commitment Order made it
unnecessary to attach a separate findings form to the PSI.
With regard to the presence of counsel, he suggests that the
rule be changed to recognize local restraints. He suggests
several alternatives: eliminate the rule; provide for those
cases where defendants are in custody; or require US
Marshals to produce defendants for the PSI interview.
Finally, he notes that the production of statements
provision seems inconsistent with the Jencks Act.

bavid F. Sanders 7
Probation Officer

Las Vegas, Nev.
Feb. 8, 1993

Mr. Sanders indicates that the time frame contemplated

in Rule 32 for completion of the PSR is too short. 1In
support of his position he catalogs all of the tasks that go
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into preparing the report. Although he notes that the
proposed amendment seems to make sense "intellectually," the
press of other duties, computer problems, slow witnesses,
and busy counsel create problems. He is troubled by the
fact that the attorneys have as much time to read and object
to the report as the officer has to do the investigation and
prepare the report. He suggests that if the Committee
decides to keep the 70-day rule, that it eliminate the
attorney conference. Instead, by the 14th day following
dlsclosure, attorneys must f11e their objectlons.‘ Ideally,
a 90-day rule would be better; that would give the probation
officer 40 days.

Hon. Frederick N. Smalkin
U.S. Dist. Court
Baltimore, M4d.

April 7, 1993

Judge Smalkin, in his capac1ty as Chairman of the
Probation Committee of the District of Maryland, is strongly
opposed to two aspects of the amendment: First, the
entitlement of counsel to attend interviews of the defendant
conducted by the probation officer. He is concerned that
counsel’s presence will create a mini-adversarial proceeding
and trigger the inevitable request that government counsel
be present. Until the Constitution requires counsel’s
presence, the rule should remain silent. Second, Judge
Smalkin indicates that the court is strongly opposed to the
setting of time limits for various stages of the sentencing
process. Finally, he expresses question the wisdom of
condoning disclosure of the probation officer’s
recommendation to the parties. Some vestige of
confidentiality should remain.

Alan T. Solinsky
Probation Officer
Spokane, Washington
April 16, 1993

Probation Officer Solinsky was one of six probation
officers signing a letter indicating their deep concern
about the time limits in the proposed rule change. They
point out the difficulties of obtaining the necessary

Ylnformatlon for the presentence report in a short period of
‘time. To impose a 35-day rule would downgrade the guality

under an already stressed system.
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Joseph B. Steelman, Jr. : o
Deputy Chief Probation Offlcer e
Winston-Salen, N.C. . ‘ B
Aprll 9., 1993

Mr. Steelman recommends an overall time frame of 90
days rather than 70 days and that the rule spec1fy whether.
the reference to. 14 days refers to 14 calendar ‘days or 14
work/court days.' He also 1nd1cates that the rule should be
changed to reflect some additional flexibility in the 7-day
time frame for submission to the court. Mr. Steelman also
suggests that the rule reflect that defense counsel should
not unduly delay the proceedings by not belng avallable for
conferences.

Thomas K. Tarr

Chief Probation Officer
Concord, N.H.

April 2, 1993

Mr. Tarr recounts his office’s experiences with a local
rule similar to the proposed Rule 32 time limits; in his
court, however, the overall time limit is 90 days. Citing
tremendous problems with workloads, etc., he recommends that
the Committee allew at least 49 days, rather than 35 days,
to complete the initial PSR. He also recommends an overall
time frame of at least 84 or 91 days.

Charlie E. Vernon

Chief Probation Officer
Sacramento, California
Feb. 4, 1993

Mr. Vernon notes that his comments on the proposed
amendments are based on his experiences in the Eastern Dist.
of california, where the local rules contain time limits
almost identical to those in the proposed rule. His chief
complaint is with Rule 32(b) (2) which provides for presence
of counsel; he urges the Committee to modify the language to
require counsel's presence only where the defendant requests
such. This would free the probation officer from attempting
to locate elusive lawyers before making any contact with the
defendant. He assumes that failure to have counsel present
will result in suppression motions at sentencing. Turning
to (b) (4) (B) he strongly endorses the proposed language
which addresses the probation officer’s advice regarding
guideline classifications. He urges retention of the
language. Finally, he expresses concern about the language
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in (b) (6) (D) regarding the ability of defense counsel to
raising new objections at any time before sentencing. The
experience in his district is that counsel use the first
draft of the PSR as a discovery device; although the
procedures for dealing with objections is virtually

identical to the proposed rule,. many objections are raised

for the first time at sentencing. Their local rule, which
seems to work, states: "Except for good cause shown, no
objections may be made to the presentence report other than
those previously submitted to the probation officer pursuant
to Paragraph 6 [ same as (b) (6) (B)] and those relating to
information contained in the presentence report that was not

‘contalned in the proposed presentence report." This

provision has not eliminated last minute objections, but has
reduced their incidence and the continuances needed to
investigate the objections.

G. Wray Ware

Chief Probation Officer
Roanoke, Va.

Feb. 19, 1993

Mr. Wray believes that because the amendments to Rule
32 will make it more like a speedy trial act, the control of
time limits should rest with local rules whlch seem to be -
working well. He notes that the Probation Department is
staffed at 79% of formula and that strictly enforced time
limits would have an adverse impact. He indicates that he
has discussed the amendments with Judge James Turk and Judge
Jackson Kiser, who share his concerns. He recommends that
the current generalized language concerning time limits be
retained and that the specific time tables be eliminated.

v. TESTIMONY OF WITNESSES: Rule 32

Thomas W. Hillier, Esq.
Federal Public Defender
Seattle, Washington
Testimony on April 22, 1993

Mr. Hillier testified that although the structure of
Rule 32 has been improved there are a number of practical
problems which must be addressed. First, he stated that the
time limits are workable but that there will be problems
with the time limits in the rule and that flexibility should
be insured. Second, he expressed concern over the role of
the probation offlcer who should really be limited to being
an information gatherer. 1In partlcular he anticipated
problems if the probation officer is given the authority to
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require meetings with the parties; the probation officer’s
task should be to organize the material and information for
the court. Third, it is important that the court see the
original objectlons filed with the probation officer.
Fourth, defense counsel should be permitted to be present at
any meetlng between the. probatlon officer and the defendant.
Fifth, he encouraged the Committee 'to consider adding a
requlrement in the Rule that the prosecutlon must disclose
all relevant sentenc1ng ev1dence to the defense. Sixth, he
recommended that the cOmmlttee delete the “local"™ optlon
provision which presumes that the probatlon offlcer s
recommendataon on sentence w1ll be disclosed unless a local
rule prov1d 1] otherw1se, he concerned that the rule w1ll not
make any re 1 dlfference. Seventh ‘he recommended ‘that' the
words "in'its discretion" be' ellminated from- subd1v151on

(c) (1) vis a vis the court’s decision to hear addutlohal
evidence, He noted the trend toward requiring courts to
hear such evidence if offered Flnally, he urged the
Committee to include a prov151cn requlrlng that“the partles
be put on notice that the court 1ntends to depa from the
sentencing range. »

e

Hon. Frederick N. Smalkin
U.S. Dist. Court
Baltimore, Md.

Testimony on April 22, 1993

Judge Smalkin’s testimony focused on the problem of
providing counsel with a right to be present at any
interview between the probation officer and the defendant.
He noted that currently in his district the defense counsel
is permitted to be present if the probation officer and the
attorney for the Government agree. He expressed concern
that routinely permitting counsel to be present would turn
the process into an adversarial hearing, with the U.S.
Attorney also desiring to be present so as to avoid ex parte
contacts. Judge Smalkin was also opposed to any amendment
which would provide counsel notice and a reasonable
opportunity to be present. He recommended that the
Committee wait for the case law to develop in this area.’
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Rule 40(4d) Amendment
Criminal Rules Advisory Committee
Fall 1992

Rule 40. Committment to Another District
* k *k k %

(d) ARREST OF PROBATIONER OR SPPERVISED RELEASEE. If a
perédn is arrested for a violation of probation or
supervised release in a district othe: than the district
having jurisdiction, such person shall be]takgn without
unnecessary delay beforé the nearest available federal
magistrate judge. The‘gerson may be released under Rule
46(c). The federal magistrate judge shall:

(i)\Proceed under Rule 32.1 if jurisdiction over
the pe#son is transfefred to that district;

(2) HQld‘a prompt prelimiﬁary hearing if the
alleged‘viglgtipn occurred in that district, and either

(i) hold the‘pérSOn to answer in tﬁé district court of

the district having jurisdiction or (ii) dismiss the

proceeqiﬁgs and so notify that court; or

(3) Otherwise order the person held to answer in
the district court of the district having jurisdiction
upon production of certified copies of the judgment,
the warrant, and the application for the warrant, and
upon a finding that the person before the magistrate is

the person named in the warrant.

* % % % %
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COMMITTEE NOTE

The amendment to subdivision (d) is intended to clarify
the authorlty of a magistrate judge to set conditions of
release in those cases where a probationer or superv1sed
releasee is arrested in a district other than the district
hav1ng jurisdiction.  As written, there appeared to be a gap
in Rule 40, espec1a11y under (d) (1) where the alleged
violation occurs in a. jurlsdlctlon other. than the district
having jurisdiction.

A number of rules contain references to pretrial,
trial, and post-trial release or detention of defendants,
probatloners and superv1sed releasees.‘ Rule 46, for
example, addresses the topic of release from custody.
Although Rule 46(c) addresses custody pending sentenc1ng and
notice of appeal, the rule makes no exp11c1t provision for
detalnlng or releasing probationers or supervised releasees
who are later arrested for v1olat1ng terms of their
probation or release. Rule 32.1 provides guidance on
proceedlngs lnvolv%ng revocatlcn of probatlon or supervised
release. In partlcular ‘Rule 32.1(1) recognizes that when a
person is held in.custody on the ground, that the person
violated a condltlon of’ probatlon or superv1sed release, the
]udge or Unrted States magistrate judge may, release the
person under Rule hs(c), pendlng the reévocation proceeding.
But no. other exp11c1t reference is made 1n Rule 32.1 to the
authority of a’ Judge or maglstrate judge to determine
conditions of release for, a. probatlonerﬂor superv1sed
releasee who is’ arrested 1n a district other' than the
dlstr;ct‘haylng‘qpr;sdlctlon, \

The amendment recognizes that a judge or magistrate
judge considering the case of a probationer or supervised
releasee under Rule 40(d) has the same authority vis a vis
decisions regarding custody as a judge or magistrate
proceeding under Rule 32.1(a)(1). Thus, regardless of the
ultimate dlsp051tlon of an arrested probationer or
supervised releasee under Rule 40(d), a judge or maglstrate
judge acting under that rule may rely upon Rule 46(c) in
determining whether custody should be continued and if not,
what conditions, if any, should be placed upon the person.
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ADVISORY COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE

PROPOSED AMENDMENT TO RULE 40 (d)

I. S8UMMARY OF COMMENTS: Rule 40(4)

The Committee received no written comments on the
proposed amendment to Rule 40(d).

II. LIST OF COHMENTATORS: Rule 40(d).
None
III. COMMENTS: Rule 40(4d).

None
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 5. Initial Appearance Before the Magistrate

(a) IN GENERAL. Except as 6therwise provided in this
rule, an officer making an arrest undéf a warrant issued
upon a complaint or any person making an arrest without a

warrant shall take the arrested person without unneééssary

delay before the nearest federal magistrate judge or, in the

event that a federal magistrate judge is not reasonably
available, before a state or local judicial officer
authorized by 18 U.S.C. § 3041. If a person arrested
without a warrant is brought before a magistrate judge, a

complaint, satisfying the probable cause requirements of

Rule 4(a), must be promptly filed shaiti-be-filed-forthwith

which-shail-eonpiy-with-the-requirements-of-Rulte-4{ay-with
respect-to-the-shew-of-probabie-cause. When a person,
arrested with or without a warrant or given a summons,
appears initially before the magistrate judge, the
magistrate judge shall proceed in accordance with the
applicable subdivisions of this rule. _An officer making an

arrest under a warrant issued upon a complaint charging

solely a violation of 18 U.S.C. § 1073 need not comply with

this rule if the person arrested is transferred without
unnecessary delay to the custody of appropriate state or

local authorities in the district of arrest and an attorney
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FEDERAL RULES OF CRIMINAL PROCEDURE

for the government moves promptly, in the district inxwhich

‘the warrant was issued, to dismiss the complaint.

COMMITTEE NOTE

The amendment to Rule 5 is intended to.address the
interplay between the requirements for a prompt appearance
before a magistrate judge and the processing of persons
arrested for the offense of unlawfully fleeing to avoid
prosecution under 18 U.S.C. § 1073, when no federal
prosecution is intended. Title 18 U. s cC. § 1073 prov1des in
part:

"Whoever moves or travels in 1nterstate or forelgn
commerce w1th intent...to avoid prosecutlon, or
custody or conflnement after conv1ctlon, under the
laws of the place from which he flees...shall be
fined not ‘more than $5000 or ~imprisoned for not
more than five years, or both. | :

t
i

* % %k k % !

Violations of this article may be
prosecuted...only upon formal approval in writing
by the Attorney General, the Deputy Attorney
General, the Associate Attorney General, or an
A551stant Attorney General of the Unlted States,
which function of approv1ng prosecutlons may not
be delegated."

In enactlng § 1073 Congress apparently intended to provide
assistance to state criminal justice authorities in an ‘
effort to apprehend and prosecute state offenders.‘ It also
appears that by requiring permission of high ranking
officials, Congress. intended that prosecutions be limited in
number. In fact, prosecutions under this section have been
rare. The‘purpose of the statute is fulfilled when the
person is apprehended and turned over to state or local
authorities. 1In such cases the requirement of Rule 5 that
any person arrested under a federal warrant must be brought
before a federal maglstrate judge becomes a largely
meanlngless exercise and a needless demand upon federal
judicial resources.
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In addressing this problem, one of several options are
commonly used by federal authorities. when no federal
prosecution 1s intended to ensue after the arrest. Flrst
once federal authorities locate a fugitive, they may contact
local law enforcement officials who make the arrest based
upon the underlying out-of-state warrant. In that 1nstance,
Rule 5 is not 1mp11cated and the United States Attorney in
the district issuing the '§ 1073 complaint and warrant can
take action ko dismiss both. In a second scenarlo, the
fugltlve 1s arrested by federal authorltles who, in
compllance with’ Rule 5, ‘bring’ the person before a federal
maglstratevjudge. If local law enforcement officers are
present they can take custody, once‘the Unlted States‘
Attorney 1nfprms thenmaglstratelthat there will be no
prosecution: Under § 1073. Dependlng on the avallablllty of
state or local officers, there ‘may be - some delay in the Rule
5 proceedlngs any delays b 4 ;ow;ng ‘elea‘e to local

i 5 11d ) ‘be h ct b f*Rule 5. In a

‘eruRule 40, or

stody ' pending

further actlon by theyloc%QM
Under the amendment, officers arresting a fugitive
charged only with v1olat1ng?§ 1073 need not brlng the person
before a maglstrate under Rule '5(a) if there is no intent to
actually’ prosecute the persqn under that charge. Two
requirements, however, ‘must be met.' First, the arrested
fugltlve must be- transferred”w1thout ﬁnnecessary delay to
the custody of stateHofflcials. Second steps must be taken
in the approprlate district to dlsmlss the complaint
tion of S 1073. The rule continues to
! ¢ ‘ ‘wfederal officials are
l~charges, if
ransfer to state
Wcontemplated.
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 10. Arraignment

Arrgignment, thch must shai: be conducted in open
court, and shaii-consists of:

{a) reading the indicﬁment or information fo the
defendant or stating to ﬁhe defendant the substance of the
charge; and ‘

{b) calling on the defendant to pleaa to the indictment
or information therete.

The defendant must shaii‘be given a copy of the indictment
or‘informatibﬁ before being called upon to enter a plea
piead.‘ Video teleconferencing technology may be used to

arraign a defendant not physically present in court, if the
defendant waiyes the right‘to be‘arraigned in open court.

COMMITTEE NOTE

Read together, Rules 10 and 43 require the defendant to
be present in court for the arraignment. See, e.g.,
Valenzuela-Gonzales v. United States, 915 F.2d 1276, 1280
(9th Cir. 1990) (Rules 10 and 43 are broader in protection
than the Constitution). The amendment to Rule 10, in
addition to several stylistic changes, creates an exception
to that rule and provides that the court may permit
arraignments through video teleconferencing if the defendant
waives the right to be present in court. Similar amendments
have also been made to Rule 43 to cover other pretrial
sessions.

In amending the rule, and Rule 43, the Committee was
very much aware of the argument that permitting video
arraignments could be viewed as an erosion of an important
element of the judicial process. First, it may be important
for a defendant to see, and experience first-hand the formal
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impact of the reading of the charge. Second, it may be
necessary for the court to personally see and speak with the
defendant at the arraignment, especially where there is a
real question whether the defendant really understands the
gravity of the proceedings. And third, there may be
difficulties in providing the defendant with effective and
confidential assistance of counsel if the two are in
separate locations, connected only by audlo and video
linkages. : ! ‘ ‘

The Committee nonetheless believed that in appropriate
circumstances the court, and the defendant, should have the
optlon of conducting the arralgnment where the defendant is
in visual and aural contact with the court, but in a
different location. Use of video technology might be
particularly appropriate, for example, where an arraignment
will be pro forma but the time and expense of transporting
the defendant to the court are great. In some districts,
defendants have to be transported long distances, under
armed guard, to an arraignment which may take only minutes
to complete. o o )

A critical element to the amendment is that no matter
how convenient or cost effective a video arraignment might
be, the defendant’s right be present in court stands unless
he or she waives that right. As with other rules including
an element of waiver, whether a defendant voluntarily waived
the right to be present in court during an arraignment will
be measured by the same, standards.‘ An effective means of
meeting that requlrement in Rule 10 would be for the court
to obtain the defendant’s views during the arralgnment
itself or require the defendant to execute the waiver in
wrltlng . 1
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Rule 43. Presence of Defendant.

(a) Presence Required. The defendant shaii must be
present at the arraignment, at the time of the plea, at
every stage of the trial including the inpaneling of the
jury and the return of the verdict, and at the imposition of
sentence, except as otherwise previded by this rule.

(b) Continued Presence Not Required. The further
progress of the trial to and 1nc1ud1ng the return of the
verdict, and the imposition of sentence, will shai} not be

prevented and the defendant will sheii be considered to have

waived the right to be present whenever a defendant,
1n1t1ally present at trial, | |
(1) is voluntarily absent after the trial has
commenced (whether or not the defendant has been
informed by the court of the obligation to remain
during the tria;), or
‘2 in a nonca ital case, is voluntarily absent at
ths_impQsitigg_gz_sentengee_gs
€2¥(3) after being warned by the court that
disruptive eonduct will cause the removal of the

defendant from the courtroom, persists in conduct which

is such as to justify exclusion from the courtroom.
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(c) Presence Not Required. A defendant need not be
present in the following situations:

(1) A-eorperatien An organization, as defined in
i8 U.S.C. S 18, may appear by counsel for all purposes.

(2) In prosecutlon for offenses punishable by flne
or by 1mprlsonment fe£ not more than one year or both,
the court with the wrltten consent of the defendant,
may permit arraignment, plea, trial, and imposition of
sentence in the defeﬁdanﬁ’s absence.

(3) At a coﬁference or argument upon a question of

law.

(4) At a pretrial”Session in which the defendant
can participate throﬁgh video teleconferencing and

waives the right to be present in court.
44¥(5) At a reduction of sentence ﬁnder Rule 35.

COMMITTEE NOTE

The revisions to Rule 43 focus on three areas and
reflect in part similar changes in Rule 10, which governs
arraignments:. First, the amendments make clear that a
defendant who, initially present at trial but who
voluntarlly flees before sentencing, may nonetheless be
sentenced in absentia. Second, the court may use video
technology to conduct pretrial sessions with the defendant
absent from the courtroom, where the defendant waives the
right to be present. Third, the rule is amended to extend
to organizational defendants. In addition, some stylistic
changes have been made.
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. 8ubdivision (a). The changes to subdivision (a) are
stylistic in nature and the Committee intends no substantive
change in the operation of that provision.

Subdivision (b). The changes in subdivision (b) are
intended to remedy the situation where a defendant
voluntarily flees before sentence is imposed. Without the
amendment, it is doubtful that a court could sentence a
defendant who had been present during the entire trial but
flees before sentencing. Delay in conducting the sentencing
hearing under such circumstances may result in difficulty
later in gathering and presenting the evidence necessary to
formulation of a guideline sentence.

The right to be present at court, although important,
is not absolute. The caselaw, and practice in many
jurisdictions, supports the proposition that the right to be
present at trial may be waived through, inter alia, the act
of fleeing. See generally Crosby v. United States, 113
S.ct. 748, U.S. (1993). The amendment extends
only to noncapital cases and applies only where the
defendant is voluntarily absent after the trial has
commenced. The Committee envisions that defense counsel
will continue to represent the interests of the defendant at
sentencing.

The words "at trial" have been added at the end of the
first sentence to make clear that the trial of an absent
defendant is possible only if the defendant was previously
present at the trial. See Crosby v. United States, supra.

Subdivision (c). There are two changes to subdivision
(c). The first is technical in nature and replaces the word
"corporation" with a reference to "organization," as that
term is defined in 18 U.S.C. § 18 to include entities other
than corporations.

The second change to subdivision (¢) is more
significant. New subdivision (c)(4), which parallels a
similiar amendment in Rule 10, provides that the court may
use video teleconferencing technology to conduct pretrial
sessions with the defendant at another location -- if the
defendant waives the right to be personally present in
court. The Committee balanced the concern that this might
dehumanize the judicial process against the fact that some
pretrial sesssions can be very brief, pro forma,
proceedings. As noted above, the right to be present in
court is not an absolute right, and may be voluntarily

|
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waived by the defendant. It is important to note that the
amendment does not requlre the court to use such technology;
the rule simply recognizes that the court may, under
appropriate conditions, and in full respect of the
defendant's ‘rights, use ‘such technology.

Although the Commlttee did not attempt to further
define the term pretrlal se551ons, the rule could logically
extend to sessions such as Rule 5 proceedings, arraignments
(as spec1f1cally prov1ded for in the amendment to Rule 10),
prellmlnary“examlnatlons under Rule 5 .1, competency
hearings,’ pretr1a1 conferences, and motions hearings not
already within the purv1ew of subdivision (c)(3).. . The |
Committee does not contemplate that the amendment would
extendwto‘gullty plea ;pqulq;esmunoe; Rule 1i(c).

i, ot o o

- 66 -

-3

me !

=

)

F

]

I
-

-~

7

A

P

¥

L

™

¥

]



L

i
.

o

7

i3

1

(B

V1O

(B

1 3 1

1

{

1

N 6t

Advisory Committee on Criminal Rules
Rule 53
May 1993

FEDERAL RULES OF CRIMINAL PROCEDURE*

Rule 53. Regulation of Conduct in the Court Room

The taking of photogfaphs in the court room during the
progress of judipial‘proceédings or radie broadcasting of
judicial‘proceedings from the court room shati must not be
permitte& by the gouft except as such activities may be‘
authori;ed\un@er‘égidelinesfgromulgatgd by the Judicial

Conference of thé‘Uhited States.

COMMITTEE NOTE

The amendment to Rule 53 marks a shift in the federal
courts’ regulation of cameras in the court room and the
broadcasting of judicial proceedings. The change does not
require the courts to permit such activities in criminal
cases. Instead, the rule authorizes the Judicial Conference
to do so under whatever guidelines it deems appropriate.

The debate over cameras in the court room has subsided
due to several developments in the last decade. First, the
Supreme Court’s decision in Chandler v. Florida, 448 U.S.
560 (1981) made clear that it is not a denial of due process
to permit cameras at criminal trials. Second, a large
majority of the state courts now permit photographic and
broadcasting coverage of criminal trials, without
significant interruption in the proceedings or adverse
impact on the participants. Third, developments in video
and audio technology have enabled coverage of judicial
proceedings to be accomplished with little or no
interruption; some courts have adopted rules requiring
pooling of coverage, which seems to even further reduce the
liklihood of disruption.

In 1990 the Judicial Conference approved a three-year
pilot program with audio coverage and photographic coverage
of civil proceedings in selected trial and appellate courts.
The Conference declined to apply the program to criminal
proceedings -- because of the absolute ban of such
activities in Rule 53.
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In adopting the amendment the Committee was persuaded,
in part, by the fact that desplte the wide, and almost
common, presence of cameras in court rooms there has not
been a long list of complaints or a parade of horrible
experiences. To the contrary, the Committee belleved that
judicial decorum might be enhanced if the media is able to
observe, and record, the proceedings from a location outside
the court room. The Committee also recognized that the
criminal justlce system might be better understood, and
appreciated, ‘if cr1m1nal proceedlngs are made readlly
avaiable to the publlc at large. See Richmond Newspapers,
Inc. v. Vlrglnla, 448 U.S. 555, 573 (1980) (vital role of
print and electronic media are surrogates for the public
supports opening of courts to audio" and camera coverage).
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