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1. INTRODUCT ION

The Advisory Committee on the Ruleg of Criminal
Procedure met in Tampa, Florida on November 7 and considered
a number of proposed amendments to both the Rules of
Criminal Procedure and the Rules of Evidence. This report
addresses thoss matters and the recommendatioens to the
Standing Commitiee. The minutes of that meeting and a
recommendation from the American Bar Association regarding
"megatrials” are attached.

11. RULES OF CRIMINAL PROCEDURE.
A. Rules Publi:ied for Public Cozment.

At its July 1991 . .-eting the Standing Committee
approved proposed amensi~ents in a number of rules for
publiication and omment:

Rule 12.1. Production of Statements.
Rule 16(a). Niscovery of Expert
Rule 23.3. Mistrial
Rule 26.2. Production of Statements.
Rule 32(f). Producticn of Statements.
Rule 32.1. Production of Statements.
Rule 4@(a). Appearance Before Magistrate.
Rule 41(c). Warrant lipon Oral Testimony.
Rule 46. Praoduction of Statements.
Rule B8, Rules Governing & 2285 Hearings
(Production of Statements)

The deadline for comments on thcse amendments is February
15, 1992. The first of two public hearings on these
proposed amendments was scheduled for Thursday, MNMovember 7,
1991, But no speakers indicated an intent t» appear. The
second scheduled hearing is set for Los fAnieles, California
on January 17, 1992. Any comments to¢ the ioregeing rules
will be reviewed at the Committee’s Aprii 1992 meeting.
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B. Propesed Amendments.

Although the Committee considered a number of proposed
amendments to the Rules of Criminal Procedure at its
Naveaber meeting, it is not recommending any substantive
amendnents at this time.

C. Technical Asendments.

Several “technical”" amendments have been brought to the
attention of the Advisory Committee. They are as follows:

Rule 32.1(a)(1)3: The word "probably" should
be "probable." And the word “"the" preceding the
words, "authority pursuant to 28 u.s.C. % 636..."
should be deleted.

Rule 35: The word “"government” should not be
capitalized. The word vgubsection® should be
"subdivision."

Rule 49(f): The word "therefore” should ke
changed to “therefor."

Rule S4: The reference to “Canal Zone Code"
should be deleted. Ond the word "Court" should be
inserted before the words "of Guam. "

While some of these changes are typographical arrors, it 15
the understanding of the Committee that these nnanges must
nonetheless be processed through the normal . vs £nablirg
Rt process (without publication for publie eoaentde  The
Committee therefor recommends that the forego.n;, change= be
approved and forwarded to the Judicial Conference at ar
appropriate time.

D. 0B Recommendation en Megatrials.

This past summer the American Bar Association House ¢
Delegates passed a resolution which recommends that the
Advisory Committee "encourage the United States District
Courts to fashion remedies in appropriate individual
cases..." regarding meyatrials. The report which
accompanies the resolution spells out the various legal
problems posed by such cases. After some discussion on this
matter, the Committee concluded that the specific reqguest
made by the resolution was probably ocutside its Jjurisdiction
and that the existing rules already afford district judges a
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nunber of techniques for appropriately managing megatrials.
Rather than attempting to amend any particular rules of
criminal procedure, the Committee believed that it would be
more appropriate to refer the matter to the Standing
Committee for its consideration. The ARA resolution and
report are attached to this report.

E. Proposed Congressicnal Asevdasnts.

During this latest lepgislative session, Congress
considered a number of amendments to both the Rules of
Criminal Procedure and the Rules of Evidence. Although
leadevs in Congress have been apprised of the Judicial
Conference’s view that these matters are more appraopriate
for the Rules Enabling Aet process, the Committee has .
continued to monitor the proposals and has coffered its views
on the appropriateness of the amendments. As reflected in
the minutes of the Committee’s November 1991 meeting,
considerable time and effort has been expended in reviewing
and critiquing the Congressional proposals. In several
instances the Committee has decided to draft appropriate
several possible amendments for consideration at its April
1992, meeting. Nonetheless, the Committee continues to
express concern that the Rules Enabling Act not be
frustrated.

11i. RULES OF EVIDENCE
. Pending Rules of Evidence Asendaents.

Thert are currently no pending Rules of Evidence
amendments which have been proposed by the Committee on
Criminal Rules. fAn amendment to Federal Rule aof Evidence
434{b), which was proposed by the Committee, becane
effective on December 1, 1991.

B. Proposed Rules of Evidence faendments; Foramation
ef Subcomuittee. ‘

In the past year there has been an increased interest,
especially in the academic community, for & thorough review
of the Rules of Evidence. Since at least 1984, the Advisory
Committee on Criminal Rules has been charged with prisary
responsibility for recommending any amendments to the Rules
of Evidence, in lieu of creating a separate evidence
committee. To that end, the Chair appointed an evidence
subcommittee at the Committee’s November 1991 meeting. That
subcommittee is to cenduct a review of the Federal Rules of
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