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I.

INTRODUCTION

. At its Octoher 1992 meeting. the Advisory Committee on

the Rules of Criminal Procedure acted upon proposed
amendments to Rules 32 and 40 and Federal Rule of Evidence

412,

The Advisory Committee recommends that the Standing

Committee approve the' proposed amendments for circulation to
" the bench and bar for public comment. This report briefly
‘addresses the proposed amendments and the recommendations to
the Standing Committee. ‘The minutes of the Committee’s
meeting and copies of the’ proposed amendmentg and the

accompanying Committee Notes are attached.

II1.

RULES PENDING CDHHEHT BY THE BENCH AND BAR

At its June 1992 meeting, the Standing Committee

approved amendmente to two rules, Rule 16(a)(1)(A) governing
disclosure of etatemente by organizational defendants, and
. _'Rule 29¢(b), concerning delayed rulinge on judgment of
-acquittal motions. ‘Publication of these rules was delayed
pending the move of the Rules Committee Support Office into
its nev offices this Fall. :
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to accomp11sh two prlmar
- rule 1ncurporates elements of the “Model Local Rule for
‘Buideline Sentenc1ng" which was, proposed in 1987 by the

de;sory Committee on Criminal Rules o 2
Report to Standing Collzttee ' SR >

‘Novesber 15, 1992

——

111. PRDPDSED AMENDMENTS TO RULES OF CRIMINAL PROCEDURE -

i

The: Adv:sory Committee recommends that the ‘following
amendments be approved by .the Stand1ng Committee. The

proposed amendments are. attached.;

fA. Rule 32. Sentence and Judg-ent. "The Committee has
prnposed that Rule 32 be_ amended in its entirety. As noted
in the 1ntroductnry paragraph~of the Committee’s Note
accompanying the proposed amer ﬂgwnt, the Committee intended
bJect1ve _First, the amended

Judiecial Canference’s Comm1ttee on Probation Qdm:n;stratxon.

"That - model local rule focuses on the preparat:on of the

presentence repprt as a method of 1dent1fy1ng and narrowing
the sentenc:ng issues. The second nbgectzve was to
reorganzze the rule, which over the years. had become a hodge
podge of provisions. As rewr1tten, ‘the rule shou;d more
closely approximate the sequent1al order of sentencing
procedures. Much of the current rule remains in the amended
version.

B.. Rule 40. Committment to Another District. The
Committee péréezved a potential pap in a magistrate's
authority to set conditions of release for a probationer or
supervised releasee arrested in a district other that the
district having jurisdiction. After reviewing Rules 32.1
(Revocation or Modification of Probation or Supervised
Release), Rule 46 (Release From Custody), and Rule 40
(Committment to Another District), the Committee adopted a
suggested change to Rule 40. The proposed amendment to Rule
42(d) should now make it clear that a magistrate considering
the case of a probat:oner or supervised releasee under Rule
4@(d) should have the same authority vis a vis decisions

regarding custody as a judge or magistrate proceeding under
Rule 32.1(a)(1).

IV. PROPOSED AMENDMENTS TO THE RULES OF EVIDENCE

The Committee considered proposed amendments to Federal
Rules of Evidence 412 and 804 and recommends that the
Standing Committee approve Federal Rule of Evidence 412 and
publish it for public comment on an expedited basis.

A. Rule 412. Victim'’s Past Sexual Behavior or
Predisposition. The Advisory Committee, at the suggestion
of Judge Keeton, considered proposed amendments to Federal
Rule of Evidence 412. Given Congress? high interest in the
topic of violence against women, the Committee believed that
it would be appropriate to propose changes to Rule 412
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through the Rules Enabl;ng Act procedures and publash the
proposed amendment for publ:c comment. The proposed change

1

Qlthnwgh the amendment reta:ns the general rule that
‘sexual past is not adm:ss;ble, it

mwh1ch generally mirror
prnposed amendment have
f nd Clv11 Rules Comm;ttees.

Attach.
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[Rule 32 is deleted and replaced with the follewzng]

Rule 32.‘ Sentenee and Judgment

! F
(a)viNLGENERAL; TIME FOR SENTENCING.‘ When a
presentence investigation and report is ordered pursuant to
subdivision (b), sentence must be 1mposed by the end of 70
days from the flndlng of gtllt unless the court either
advances or continues the sentencing hearing for good cause.
_(b) PRESENTENCE INVESTIGATION. .

(1) When Made. Unless the court finds that there
is sufficient information in the record to enable the
meaningful exercise of sentencing authority under 18
U.S.C. 3553, and the court explains this finding on the
record, the court shall direct the probation officer to
make a presentence investigation and report to the
court befere the imposition of sentence.

(2) Presence of Counsel. Upen request, the
defendant’s counsel is entitled to be present at any
“interview of the defendant by the probation officer in
‘the course of the presentence investigation.

(3) Submission to the Court. Except with the
written consent of the defendant, the report must not
be submitted to the court or its contents disciosed to
anyone unless the defendant has pleaded guilty or nolo

contendere or has been found guilty.
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. ) - E - 5:"3“2‘ ‘t;

'(4) Report. The report of the presentence

“investigation must contain--

“fM(A)‘iEfSrhétioﬁwébcuﬁ‘the history and

‘lu'charadteristiés‘df‘thé\defendant, including prior

criminal record, if any, financial condition, and

‘Arany'éircumstances affecting the defendant’s

'behavior that may be helpful in imposing sentence

or in the correctional treatment of the defendant;
(B) the”classification of the offense and of
the defendant under the categories estéblished by
the'Sentencing'Commiséion'under 28 U.S.C. 994(a),
that the probation officer believes to be
applicable to the deféndaﬁt's case} the kinds of
sentence and the sehﬁehcing range suggested for
such a categofy’of offensé committed‘by such a
category of defendant as set forth in the
guidelines issued by the Sentencing Commission
under 28 U.S.C. 994(a)(1); and an explanation by
the probation officer of any factors that may
indicate that a sentence of a different kind or of
a different length from one within the applicable
guideline would be more appropriaté under all the

circumstances;

}
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994(a) (2);

(C) any pertinent policyﬂstatement issued by
the Sentenc1ng Comm1s51on under 28 U.S.C.
fr %4 N

(!) 1nformatlon contalnlng an assessment of
the flnanclal, soc1a1, psychologlcal, and medical

1mpact upon, and cost to( anyglnd1v1dua1 against

5y

whom the offense has been commltted°

(E) unless the court orders otherwise,
1nformatlon concernlng the nature and extent of
nonprison programs and resources available for the
defendant, and | |

| (F) any other information required by the

court.
(5) Disclosure and Objections.

(A) Not less than 35 days before the
sentencing hearing, uniess this minimun period is

waived by the defendant, the-probation:officer

‘shall provide the defendant, the defendant’s

counsel and the attornejkfor the‘Government, with
a copy of the report of the presentence
1nvest1gat1on, including the-lnformatlon required
by subdivision (b) (4) and any report>and
recommendatlon resulting from a study ordered by
the court under 18 U.S.C. 3552(b), but not

including any dlagnostlc oplnlons which, if
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disclosed, might seriousiy disrupt a program of

Qrehabilitation;’or sources of information obtained

“upon a promlse of confldentlallty, or any other

o anformatlon whlch, 1f dlsclosed, mlght result in

harm,‘phy51ca1 or otherw1se, to the defendant or
[ ’1 o
Other“persons. In,addltlon, the court may, by

‘local rule or 1n 1nd1v1dua1 cases, dlrect'the

w»
t

probatlon offlcer, 1n maklng dlsclosure of the

presentence report, to w1thhold the probation

‘offlcer s recommendatlon, 1f any, as to sentence.

(B) Wlthln 14 days after rece1v1ng the report

of the presentence 1nvestlgatlon, the parties
shall communlcate in wrltlng to the probation

offlcer and to each other, any objections either

may have as to any mater1a1 1nformatlon,

\ sentenc1ng c1a551f1catlons, sentenc1ng guideline

ranges, and pollcy statements contalned in or

omltted from the report of the presentence

Vlnvestlgatlon. After rece1v1ng any such

objectlons the probatlon offlcer may requlre the

‘defendant, the defendant's counsel, and the

attorney for the Government to meet with the

probatlon offlcer to discuss unresolved factual

T‘andmleéai issues and may conduct a further
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(c)

investi@étion and make appropriate :evisions to
;he presentence%;eport:‘ h )

(C) Not later than 7 days before the
sentencing hearing the probation officer shall
submit the presentence rgpdrt to the court
together witgyggﬂaddeQQprgﬁgting forth any
unresolved objections, the grounds for such
objections, and the probation officer’s comments
concerning such objections. Any revisions made to
the presentence report, and the addendum, shall be
furnished by the probation officer at the same
time to the defendant, the defendant’s counsel and
the attorney for the Government.

(D) Except for any objection made under
subdivision (b) (5)(B) that has not been resolved,
the report of theypresentencg inﬁestigation may be
accepted by the court at the sentencing hearing as
its findings of fact. For good cause shown, the
court may allow a new objection to be raised at
any time before the imposition of sentence.
SENTENCE

(1) Sentencing Hearing. At the sentencing hearing

the court shall afford counsel for the defendant and

the attorney for the Government an opportunity to

comment on the probation officer’s determination and on
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120 " other matters reiéting to thefappropriate séntence; L.

121 . shall determine the unresolved objections to the

122 prééénteﬁééaréﬁbfti if anf;ﬁﬁﬁa'méy,liﬁ the discretion
123 bf‘theNCGuft;\pérmit thé\partieé‘to introduce testimony ,i]'
124 or other évidenée[ééncerhiﬁg’éuéh objections. The 1
125 court shall, as to each matter controverted, make fi) a {;
126 finding as to the allegafiéh, or (ii) a determination []
127 that no such finding is necessary because the matter 3}
128 ' controverted will not Be takeﬂ into account in {7
129 -sentencing. A written record of such findings and Vi
130  determinations must be appended to any copy of the [}
131 presentence investigation report made available to the [
132 Bureau of Prisons. | [;
133 (2) Production of Statements at Sentencing {"
134 '~ Hearing. Rule 26.2(a)-(d), (f)iapplies at a sentencing d
135 hearing under this rule. If a party elects not to :l
136 - comply with an order under Rule 26.2(a) to deliver a —
137 statement to the moving ﬁarty, the court may not L.
138 consider the affidavit or testimony of the witness 'T
139 whose statement is‘withﬁeid. E
140 (3) Imposition of Sentence. Before imposing :}
141 ' sentence, the court shall —- -
142 (A)\determine that the defendant and ;
143 . defendant’s counsel ha?e had the opportunity to B ”?
144 read and discuss the presentence investigation -
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- - report made av;ilable under subdivision (b) (5) (4)
but if the court is 6f(the‘view that there is
information\in“the preséﬁteﬁﬁe réport which‘should
not be disclosed under subdivision (b)(5)(A), the
court in lieu of making the report or part‘thereof
available shéff;;faté¢6f§i%§§gr\iﬁ wfiting a
éﬁmmary of the factual information contained
therein to be relied on in determiniﬁé‘sentence,
and shall’give the defendant and the defendant’s
counsel an opportunity to comment thereon}‘

(B) gfford counsel for the defendant an
opportunity to speak on behalf of thé defendant;

A (C) address the defendant personally and

'determine:if'theldefendant wishes to make a
statement and to present any information in
mitigation of the sentence; and

(D) afford the attorney for the Government an
equivalent opportunity to speak to the court.

(4) In Camera Proceeding. The court’s summary, if
any, made under subdivision (c) (3) (A) may be made to
the parties in camera. Upon a motion that is joihtly
filed by the defendant and by the .attorney for the
Government; the court may hear in camera the étatements

by the defendant, counsel for the defendant, or the
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”attorney for the Government under subd1v;slon

(€ (3)(®), (¢) and (D).

(5) thlflcatlon of nght to Appeal. After
1mp051ng sentence 1n a case which has gone to trial on
a plea of not gullty,'the court shall adv1se the
defendant of the defendant’s rlght to appeal, including
any rlght to appeal the sentence, and of the right of a
persen who is unable to pay the cost of an appeal to
apply for leave to appeal in forma pauperls. The
ccurts has no duty to advise the defendant of any right
of‘appeal after sentence‘is‘imposed following a plea of
gudlty or nolo contendere, except that the court shall
advise the defendant cf any right to appeal the
sentence. If the defendant so requests, the clerk of
the court shall prepare and flle immediately a notice
of appeal on behalf of the derendant.

(d) JUDGMENT. t ‘
(1) In General. A judgnent\of conviction must set

forth the plea, the verdict or findings, and the

‘adjudication and sentence. If the defendant is found

not guilty or for any other reason is entitled to be

_ discharged, judgment must be entered accordingly. The

judgment must be signed by the judge and entered by the

clerk.
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‘ (2) Crlmlnalerrfelture. When a verdlct contalns

a finding of property subject to a cr1m1na1 forfelture,

the judgment of cr1m1na1 forfelture must authorize the
‘Attorney General to seize the 1nterest or property
‘usubject to forfelture, f1x1ng such terms and condltlons

as the court shall deem proper.

(e) PLEA WITHDRAWAL. If a motion for'w1thdrawa1 of a
plea of gullty or nolo contendere is made before sentence ‘is
imposed, the court’may permit w1thdrawa1 of the plea upon a
showing by the defendant of any fair and just reason. At
any later time, a plea may be set aside only on’direct

appeal or by motion under 28 U.S.C. 2255.

COMMITTEE NOTE

The amendments to Rule 32 are 1ntended to accomplish
two primary objectives. * First, thé amendments incorporate
elements of a "Model" Local Rule for Guldellne Sentencing"

" which, was proposed by the Jud1c1a1 Conference Committee on

Probation Administration in 1987. That model rule, and the

,’accompanylng report, were prepared to assist trial judges in
" implementing guideline sentencing mandated by the Sentencing
'Reform Act of 1984. See Committee on the Admin. of the

' Probation Sys., Judicial Conferénce of the U. S., Recommended
\Procedures for Gu;dellne Sentenclng and Commentary'ﬂnodel

Local Rule for Guldellne Sentenclng, Reprlnted in T.
Hutchinson & D. Yellen, ‘Federal Sentenclng Law and Practice,

app. 8, at 431 (1989). It was anticipated that. 'sentencing

hearings would become more complex due to the new fact
finding requirements Amppsed by guldeline sentencing
methodology. See U.S.5.G. § 6Al1.2.. Accordingly, the model

rule focused oh preparat}on of the presentence report as a
‘meafis of identlfylng and‘narrow1ng the issues to be declded
at the sentenclng hearlng.

. 2
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" Second,  in the process of. effectlng those amendments,
nthe rule was reorganized.‘ Over time, numerous amendments to
.the rule had created a sort of hodge podge; the :

"reorganlzatlon represents an attempt to reflect an

‘&“‘1appropr1ate sequent1a1 order 1n~the sentenclng procedures-

- .. Subdivision: (a) 1nc1udes several changes., Flrst
~‘instead of the general requlrement that the Sentence be
.glmposed “w1thout unnecessary delay,? the .rule now: contalns a

.. 70-day. prov1s1on.A The purpose of the. ‘70-day time period is

to provi&e a sufficient overall_wlndow of time for the
probatlon officer to complete and’ dlsclose to the“partles

s & wth : qulssvon of objectlons by
h“‘e objections, if
}Wu by the probatlon o’flce before the sentencing
ggy,and‘fon .. 2 . e’ 2 rn1ng unresolved
Aob}ectlonsnso that the court P h

v

‘ ' However, the’sentenc1ng

judge ‘may, either shorten“or‘egtengwthahm ime for good cause.

- .The: second change to subd1v1$1on .(a) is that the

r_remalnder of the prov151on, Whlch addressed the sentencing
" ‘hearing, is now located in subd1v151on (c). :

Subdivision (b) (formerly subd1v151on (c)) which
addresses the presentence 1nvest1gatlon, has been modified
in several respects. Flrst,wsubd1v1s1on (b) (2) is a new
prov151on which provides that, on’ request defense counsel
"is entitled to be present. at any interview of the defendant
.jconducted by the probation. offlcer.g Although the courts
_have not held ‘that- presentence 1nterv1ews are a critical
“stage of the trial for, purposes. of. the Sixth Amendment right
“to counsel, the amendment reflects case law which has
- .indicated that requests for counsel to be present should be
',honored. See, e:g.,, Uhlted States v. ﬁerrera-Flgureroa, 918
- .F.2d 1430,»1437 (9th 01r. 1990)(court relled on its
W'supervlsory power to~hold that' probatlon offlcers must honor
.request for counsel's presence), Uhlted States v. Tisdale,
952 F.2d 934, 940 (6th Cir. 1992)(court agreed with rule
‘ requlrlnglprobatlon officers. to. honor‘defendant's request
for attorney or reques from ttorney‘ t to 1nterv1ew
"'defendant | dn absence o gpouns ohy! ommlttee believes
that permltting counse ‘to, be. presént durlng such interviews
.- may avoid, unnecessary mrsundersta‘dings‘between the;

’probatlon offlcer‘and the defend‘ trﬁwn

! l« $ubd1v1s1on (b)(S), formerly (c)(3), 1ncludes several
changes whlch ‘recognize. the key r, eJ;he presentence report
is playlng under guldellne senten‘ing; The major thrust of
' these changes is to addtess the problem of resolving

' objections by the parties to the probation officer’s
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tpresentence report. Subdivision (b)(5) (A) now provides that
the. probatlon officer must present the presentence report to

the partres not later than 35 days before the sentencing

o hearlng (rather than 10 days before imposition of the
‘_sentence) in order to provide: some additional time to the

parties and the probatién officer to attempt to resolve :
objectlons to the report.'. There has been a slight change in

“the practice of deletlng from the copy of ‘the report given
.. to the parties certa;n 1nformation speclfled in (b) (5) (a) ..
" Under that new prov1sxon (formerly subdivision (c) (3) (a)),

the court now has the discretion (ih an individual case or
in accordance with a local rule) ‘to decide whether to direct
the probatlon officer to disclose any f;nal recommendation

_concernlng ‘the sentence. But the prior practlce of not .
’dlscloslng confidential information, or other information

which mlght result in harm to the defendant or other
persons, is retained in (b) (5) (a).

New subdivisions (b) (5) (B), (C), and (D) now provide
expllcit deadllnes and guidance on resolving disputes about

" the contents of “the presentence report. The amendments are

1ntended to provide early resolution of such disputes by (1)
requlrlng the partles to provide the probatlon officer with
a written list of' objectlons to the report within 14 days of

,jrece1v1ng the report, (2) permitting the probatlon officer
" to schedule compulsory conferences, conduct an additional

1nvest1gatxon, and to make revisions to the report as deemed

.appropriate; (3) requlrlnq the probatlon officer to submit

the report to the:court and the partiés not later than 7
days before- the- sentenclng hearlng, notihg any unresolved
dlsputes, and (4)" ‘permitting the court to treat the report
as its flndings of fact, except for the partles' unresolved
objectlons. S ‘

- This procedure, which generally mirrors the approach in
the Model Local Rule for ‘Guideline Sentencing, supra, is
1ntended to max1mlze ‘judicial econony by providing for more

norderly sentenc1ng hearlngs while also providing fair

opportunity for both parties to rev1ew, object to, and
comment upon, ‘the. probation officer’s report in advance of
the sentenclng hearlng. Under the’ amendment the parties -
would stllltbe free at the sentencing hearlng to comment on
the Ppresentence report ‘and 'in the. discretion of the court,
to introduce ev1dence concernlng thelr obJectlons to- the :
report. - i

Subdivision (c) addresses the 1mposxtlon of sentence

_.and makes no changés in current practice. - The provision
‘vcon51sts largely of mater1a1 formerly located in subd1v1s;on

(a) - Language formerly in (a)(l) referrlng to the court'
disclosure to the partles of the probation offlcer's \‘
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‘«determlnatlon of the sentenclng c1a551f1catlons and

o sentencing: guldeline range is now located in subdivisions
e "(b)(s) and{(c){lj . LiKewise, ‘the’ brief reference in former
(1)t the»abllz Y. ofﬂthe partles o comment on*the u

‘ (c) (1) 'and ‘ \ r disclosu:
‘  tngss'vstatémen s whnch as;recently proposed as an

’ miner styllstlc changes.‘#

. The Committee con51dered but re]ected, a prov151on
which would have permltted v1ct' 1, allocution at:sentencing.
Although‘the Commlttee was sens tige,tg the 1nterest of some

"‘v1ct1ms 1n ‘the sente'ge to be 1mposed, 1tjalso recognlzed a

w,('”*;concluded outweighed any value tp‘ he v1ct1m 1n personally
N ‘“addre551ng the court. irs ﬂjunderjguidel;ne sentenc1ng
.. " (which takes v1ct1m impact J it}
#xllmlted‘sentenc1ngwdlscret
" range Has'been determined,:a
usually below the m ximum
most. caseslttherefo e,

;llkelihoad ef vi , 1
satlsfaction.r Addltlonally, 1f the ‘ .y
’persuaded?the court to con51der a p0551ble departure from

’ ' 2 Y- 'mlght requlre

,hearlhg.,

a_[1dent1£y1ng Vi
' While a si

,identmfl“d

"V1ct1ms.
, exxstmng

ub ourt
'fhépatto ney '
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- proceedings permits the victim to be present at all stages
. of 'the judicial proceeding including sentencing, and
- provides an opportunity for direct input in the preparation

of .the presentence report. 'Sée subdivision (b) (4) (D).
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Rule 40. Committment to Another District

* % % % %

(d) ARREST OF PROBATIONER OR SUPERVISED RELEASEE. If a

Aperson is arrested for a v1olat10n of probation or

o

superv1sed release in a dlstrlct other than the district
hav1ng jurlsdlctlon, such person shall be taken wrthout
unnecessary delay before the nearest avallable‘federal
magistrate judge. The person may~befreleased under Rule
46(c) . The federal maglstrate judge shall.\ |
(1) Proceed under Rule 32.1 1f jurlsdlctlon over
the person 1s transferred to that dlstrlct'
(2) Hold a prompt preliminary hearing if the
alleged violation occurred in that dlstrlct and either
(i) hold the person to answer in the dlstrlct court of
the district hav1ng jurlsdlctlon:or (ll) dlsmrss the
proceediags and so notify that court; or
(3) Otherwise order the'pereon held‘to answer in
the district court of the district having jurisdiction
upon production of certified copies ofhthe judgment,
the warrapt, and the application for the warrant, and
upon a finding that the”person‘before the magistrate is
the person named in the warrant.

* % % % %k
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COMMITTEE NOTE

. The amendment to subd1v151on (d) is intended to clarify
the authorlty of a maglstrate judge to set conditions of
release in those ‘cases where a probat1oner or supervised
releasee is arrested in a dlstrlct other than the district
hav1ng jurlsdlctlon.h ‘As’ wrltten, there appeared to be a gap

. in Rule 40, especlally under (d)(l) where the alleged
violatlon occurs. in a jurlsdlctlon other than the district
hav1ng jurlsdlctlon.

- A number of rules contaln references to pretrlal
trlal, and post-tr1a1 release or detention of defendants,
probatloners and superv1sed releasees. Rule 46, for
. example, .addresses. the topic of release from custody.
‘Q<Although*Rule 46(0) addresses custody pendlng sentenc1ng and
-5not1ce of appeal, the rule makes no explicit. provision for
detalnlng or‘releaslng probatloners or supervised releasees
who' are later. arrested for V1olat1ng terms of their
probation or release. ‘Rule 32. 1 provides guidance on
proceedlngs anvolvlng revocation of probatlon or supervised

'release.g In partlcular, Rule 32. L(l) recognizes that when a_

person is held, 1n scustody .on the . ground ‘that .the person
v1olated ‘a cbndi 1en -of probatlon ‘or superv1sed release, the
- judge arJUnited States. magistrate13udge may release the
person nder Rule 46{0), pendlng the revocation proceedlng.

~ But, no‘oﬂher exp11c1t reference is made in Rule 32.1 to the
authorlty of a judge or- maglstrate judge to determine
conditions of release for a'probationer or supervised

releasee who 1s arrested in 'a dlstrlct other than the

i dlStrlCt having jurlsdlctlon.

The amendment recognizes that a judge or magistrate
judge con51der1ng thé case of a probationer or superv1sed

' “releasee under Rule 40(d) has the same authority vis a vis

declslons regardlng custody as a judge or magistrate

' ‘proceedlng under Rule 32.1(a)(1). , Thus, regardless of the

~ultimate disposition of an arrested probationer or
'~supervised releasee under Rule 40(d), a judge or maglstrate
» 3udge actlng under'that rule may rely upon Rule 46(c) in
,deﬁermlnlng whether custody should be continued and if not,
what conditions, 1f ‘any, should be placed upon the person.
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Advisory Committee on Criminal Rules 1

Fall 1992
Fed. R. BEvid. 412

FEDERAL RULES OF EVIDENCE

Rule 412 is deleted and replaced ﬁith the following:]
Rule 412. Victim’s Past Sexual Behavior or Predisposition
(a) Evidence of past sexual behavior or predisposition
of an alleged victim of sexual misconduct is not admissible
in any civil or criminal proceeding except as provided in
subdivision (b).
(b) Evidence of the past sexual behavior or

predisposition of an alleged victim of sexual misconduct may

. be admitted under the following circumstances:

(1) evidence of specific instances of sexual behavior
‘with persons other than the person whose sexual
misconduct is alleged if offered to prove that another
person was the source of semen or injury;

(2) evidence of specific instances of sexual behavior
with the person whose sexual misconduct is alleged if
offered to prove consent;

(3) evidence of specific instances of sexual behavior
if offered under circumstances in which exclusion would
violate the constitutional rights of a defendant in a
criminal case or in a civil case would deprive the
trier of fact of evidence which is essential to a fair
and accurate determination of a claim or defense; or
(4) evidence of reputation or opinion evidence in a

civil case in which exclusion would deprive the trier
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- FEDERAL RULES OF EVIDENCE

of fact of evidence;which,is essential to a fair and

accurate determination of a claim or défgnse.

(c) Evidence coverédvby this rule may not be admitted
unless the party offering itygiles a motion under seal, not
less than 15 déys;priér”td trial or at such other time as
the court(may\diréct,‘seéking leave to ¢ffer thé\évidence at
trial. The motion ﬁust gescribe with particularity the
evidence and the purposes for which it is offereaf‘ The

court shall permit any other party as well as the victim to

‘bé'heard in caméraron the motion and shall determine whether

the evidence will be admitted, the conditions of
admissibility and the form in which the evidence may"be
admitted.:‘The qourt may permit a motion to be made under
seal during‘trial~£qr good cause shown. The‘motion and the
record of any ig camera proceeding musﬁ.remain uﬁder seal
during the course of all further proceedings both in the

trial and appellate courts.

COMMITTEE NOTE

The changes to Rule 412 are intended to diminish some

- of the confusion engendered by the rule in its current form
- and expand the protection afforded to all persons who claim

to be victims of sexual misconduct. The expanded rule would
exclude evidence of an alleged victim’s sexual history in.

civil as well as criminal cases except in circumstances in
- which the probative value of the evidence is sufficiently’
. . great to outweigh the invasion of privacy and potential

embarrassment which always is associated with public

‘exposure of intimate details of sexual history.
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The amendment ellmlnates three parts of exlstlng

,,,,,

;v,fﬁsﬂbd1v1slon,(a) the confus1ng 1ntroductory phrase,
‘*H»M"[n]otwlthstand;ng ‘any other prov151on of law;" the .
“,limitation on the rule t

a criminal case in which a person
is accused of “an offense under chapter '109A of title is,
United States Code;". .and he absolute statement that

'f"reputation or opinion_ evidence of the past sexual ‘behavior
"of»an¢allegele1ctim ofusuch;‘ffense is riot adm1551b1e."

The ommittee believes that th se. ellmlnatlons will promote
learlty w1thout reduc1ng nnecessarlly the protectlon
“afforded to alleged victims, ' :

The 1ntroductory phrase 1n subd1v151on (a) was unclear
and has bée leleted. because 1fwconta1ned no exp11c1t
referenc i ,other prov1s1ons 'of law that were intended
: slatlve hlstory of the provision

(= 1n any case, 01v11 or crlmlnal, in
,ﬁawperson was the.v1ct1m of, sexual

past sexual’}
v1ct1m. Ru
ev1dence

~‘;or some other ‘evidence
HL 50, requlres.“w_

The reason or extendlng the rule to all criminal cases
is obv;ous. 1If‘ i7“‘€tef ndant is. charged with kidnapping, and
evidence is offered, elther to prove, ‘motive or as a
3background ‘that the defendant sexually assaulted the

v1ct1m, the rule in its ourrent form 1s 1napp11cab1e. The

‘need for protection of‘the.v1ct1m 1s ‘as great in the
’jkldnapplng case as it would be.

) nma prosecutlon for sexual
‘There is a“trong“ OCial polxcy in protecting the
] o victmms to come forward to
s not confined to
‘assault. Although a
rﬂ evldence under Rule

assault.

n Wthh a claim 1s

Wl e 1

exual mlsconduct.

ex 11:1t1y covers |
:mede that ‘a persoh ]
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' disappear simply because litigation involves a claim of
damages’ or injunctive relief rather than 'a criminal

‘o

prosecution.. There is a strong social policy in not only
punishing those who engage in sexual misconduct, but in also

. providing relief to the victim. Thus, in any civil case in
~which a person claims to.be the victim of sexual misconduct,

evidence of the person’s past sexual behavior or

_.predisposition will be ekxcluded except in circumstances in
which the evidénce has high probative value as recognized by
‘amended Rule 412. . : ‘

As it currently stands, subdivision (b) excludes

‘evidence of a victim’s past sexual behavior in the limited
. category of criminal cases to which the rule applies unless
‘the Constitution requires admission, the evidence relates to

sexual behavior with persons other than the accused and is

offered to show the source of semen or injury, or the

L‘evidéhce*rélatés'tb1§exual behavior with the accused and is

offered to show consent, As amended, Rule 412 will be

fﬁvi:tually‘upghangedjiﬁjbriminal\casés,vbutfyill provide
- protection to, any person alleged ‘to be a-victim of sexual:

misconduct regardless of the charge actually brought against
an accused. The amended rule providés for the first time
proteption”ih«giVilkca$psféndjsets‘fpfthjtwb categories of
evidence that are admissible in civil but not criminal = -
cases. ,- | ‘ o oo

It should beingted”that’thg amended rule provides that

‘]certgib,Catégogigéjbgheyi&gﬁcggghygbéiédmitted,‘but does not
- require admission.: -In some cases, evidence offered under

)

one of the subdivisions may' be irrelevant and therefore

- excluded ‘under Rule 402.

' Under subdivisianv(b)(i)vthe exception for evidence of

 specific instances of sexual behavior with persons other

than the person whose sexual misconduct is alleged is |

P

admissible if it is offered to prove that another pérson was

the source of semen or injury. Although the language of the

- amended rule is slightly diffeérent from the language found

in existing {(b) (2) (A),' the difference is explicable by the

extension of the rule to civil cases. - Evidence offered for

.the specific purpose idéntified in this subdivision is
likely to have high probative value, and the probative value

is likely to be the same in civil and criminal cases where
the evidence is relevant. . e

The exception in 'subdivision (b)(2) for evidence of

- specific instances of sexual behavior with the person whose
‘SexualvmisbonductwiS‘allegedris’admissible if offered to
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prove consent.. Although the language of the amended rule is

fj}\ sllghtly ‘different. from:.the . language ‘found - in existing
‘*f(b)(Z)(B), the dlffere ce is . expllcable by the extension of

iEV1denceleffered for the speczflc

I > !
wﬁprobative value,&
'same in c1v11 and crlmlnal cases where the eV1dence 1s
_relevant. TS : e

Under (b)(3f“
Y

would be to de
afgordéd”hy ‘he Co t;t

““fby the‘rule
’eprlve‘the trier
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SPRREN

such a case to deny tﬁé defendant\the}cpportunity-to show

 that the plaintiff suffered no reputational injury.

o AmengeQ~éqbdivision (c) is mdré’conéiSe and
understandable than the existing subdivision. The
requirement of a motidn 15 days before trial is continued in

.. the amended rule, as is the provision that a late motion may
- be permitted for good cause shown. . The amended rule

requires that any motion be filed under seal and that it
must remain under seal during the course of trial .and

>:éppéllatg3proceedihgs@ This is to assure that the privacy

of the alleged victim is preserved in all cases in which the

* court rules that proffered evidence is not admissible.

The amended rule provides that the alleged victim and
any party may be heard with respect to any motion, and that

;. - -the court will'rule on admissibility and. the form in which
. ._any evidence will be received. Unlike the current

subdivision (¢)(3), the amended rule does not set forth a.
balancing test. "The Advisory Committee intends that the
‘court will proceed to make rulings'ﬁnder'kulé 412 as it does

urider other evidence rules.

k1 i !

The single substantive change made in’subdivision (c)

~ is the elimination of the following sentence:

"Notwithstanding subdivision (b) of rule 104, if the .

. relevancy of the evidence which the accused seeks to offer
-in the trial depends upon the fulfillment of a condition of

%

fact, the court, at the hearing in chambers or at a

subsequent hearing in chambers'schedules‘fgr such purpose,
'shall accept evidence on the issue of whether such condition

of fact is fulfilled and shall determine such issue."” oOn
its face, this language would appear  to authorize'a trial
judge to exclude: evidence of past sexual conduct between an
alleged victim and an accused or a defendant in & civil case

. based upon the judge‘’s belief that such past' acts: did not

occur. . Such an’ suthorization raises questions, of invasion
of the right to a ‘jury trial under the Sixth and Seventh

‘Amendments. See 1. S. SALTZBURG & M. MARTIN, FEDERAL RULES

OF EVIDENCE MANUAL, 396-97 (5th ed. 1990). :

The Advisory Committee concluded that the amended rule

provided adequate protection for all persons claiming to be

‘the victims.of ‘sexual misconduct, and that it was

inadvisable to continue to include a provision in the rule

. ‘that has been confusing and that raises substantial

‘constitutional issues.



