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I. INTRODUCTION L

At its October 1992 meeting, the Advisory Committee on I
the Rules of Criminal Procedure'acted upon proposed
amendments to'Rules 32 and 40 and Federal Rule of Evidence
412. The Advisory Committee recommends that the Standing
Committee approve the-proposed amendments for circulation to L
the 'bench and bar for- public comment. This report briefly 
addresses the proposed'amendments and the recommendations to
the Standing Committee. The minutes of the Committee's
meeting and copies of the proposed amendments and the z
accompanying Committee Notes are attached.

II. RULES PENDING COMMENT BY THE BENCH AND BAR

At its June 1992 meeting, the Standing Committee
approved amendments to two rules, Rule 16(a)(1)(A) governing
disclosure of statements by organizational defendants, and
Rule 29(b), concerning delayed rulings on judgment of r

'acquittal motions. Publication of'these rules was delayed
pending the move of the'Rules Committee Support Office into
its' new offices this Fall.

Li
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III. PROPOSED AMENDMENTS TO RULES OF CRIMINAL PROCEDURE

ThThe Advisory C;ommitte~e recommends that the *following
amendments be approved by the Standing'Committee. The
proposed amendments are attached.,

LA. Rule 32.-Sentence'and'Judgment. The Committee has
proposed that Rule 3-2 be'amended in its entirety. As noted
in the introductory paragrap h'of the Committee's Note
,accompanying theproporsedmendm e entthe Committee intended
to accomplish two primary objectives. First, the amended
,rule incorporates elements''of the "Model Local Rule for
' Guideline Sentencing" which wasproposed in 1987 by the
Judicial Conference's Committee on Probation-Administration.
That model local rule focuses on the preparation of the
presentence report as a method'of' identifying and narrowing

L the sentencing issues.,, The 'second objective was to
reorganize the rule, which over the years'had become a hodge
podge of provision's As rewritten, the rule should -more
closely approximate the sequential order of sentencing
procedures. Much of the current rule remains in the amended
version.

B., Rule 40. Comwittment to Another District. The
Committee perceived a potential gap in a magistrate's
authority-to set conditions of release for a probationer or
supervised releasee arrested in a district other that the'

- district having jurisdiction. After reviewing Rules 32.1
(Revocation or Modification of Probation or Supervised

m Release), Rule 46 (Release From Custody), and Rule 40
L ((Committment to Another District), the Committee adopted a

suggested change'to Rule 40. The proposed amendment to Rule
40(d) should now make it clear that a magistrate considering
the case of a probationer or supervised releasee under Rule
40(d) should have th'e same authority vis a vis decisions
regarding custody as a judge or magistrate-proceeding underL. Rule 32.1(a) (1).

IV. PROPOSED AMENDMENTS TO THE RULES OF EVIDENCE

* The Committee considered proposed amendments to Federal
Rules of Evidence 412 and 804 and recommends that the
Standing Committee approve Federal Rule of 'Evidence 412 and
publish it for public comment on an expedited basis.

A. Rule 412. Victim's Past'Sexual Behavior or
Predisposition. The Advisory Committee, at the suggestion
of Judge Ke~eton, considered proposed amendments to Federal
Rule of Evidence 412. Given Congress' high interest in the
topic of violence against women, the Committee believed that
it would be appropriate to propose changes to Rule 412
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through theRules Enabling Act procedures and publish the
proposed amendment for public comment. The proposed change
woulld "`extend the ,ru'le -to all c'ivil and criminal cases.
lthou~ghthe a-mendment retains the general'rule that
evid'en'ce of a person 's exual past is not admissible, it

also recognizeL ev rlexce'ptions w~vhich generally mirror
the current ru e. PCopies thoft6he i gposed amendment have
been'sent to both the Appellate and Civil Rules Committees.

B4';.tt i'Rule' 804. Hearsay Exceptions; Declarant JI

''Una'va'ilable'. At its'; JAuly 199; meeting the -tanding ' -
Committtee '.considered the 'Advisory Committees proposed
chan"ga'te' s tQ Federal lRu-le--oflEvi"dence-d80o4. S The 'Standing
Comilittee �'Mrefer~red t~he r'ule'-^ backiil't^'o the Adv~eisor'y Com mittee ,
for further consisderat ion. AtitsOctober meeting the
Co mittee reviewed the propose amendments and the Standing
Committee' sukision n decied that in vieL o the'
'p,'endin~g for~m!>ation of an Evi'dence AdvisoryCommittee to defer

. d " t0,1 ' i on in R, la e . e si l .,t 

Attach.
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IRule 32 is deleted and replaced with the following]

Rule 32. Sentence and Judgment

1 (a) IN GENtERAL; TIME FOR SENTENCING. When a

L 2 presentence investigation and report is ordered pursuant to

3 subdivision (b), sentence must be imposed by the end of 70

4- days from the finding iof guilt iness the court either

5 advances or continues the sentencing hearing for good cause.

6 (b) PRESENTENCE INVESTIGATION.

7 (1) When Made. Unless the court finds that there

8 is sufficient information in the record to enable the

9 meaningful exercise of sentencing authority under 18

10 U.S.C. 3553, and the court explains this finding on the

11 record, the court shall direct the probation officer to

12 make a presentence investigation and report to the

13 court before the imposition of-sentence.

L- 14 (2) Presence of Counsel. Upon request, the

15 defendant's counsel is entitled to be present at any
life

16 interview of the defendant by the probation officer in

17 the course of the presentence investigation.

C 18 (3) Submission to the Court. Except with the

19 written consent of the defendant, the report must not

20 be submitted to the court or its contents disclosed to

21 anyone unless the defendant has pleaded guilty or nolo

22 contendere or has been found guilty.
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23 (4) Report. The report of the presentence

24 investigation must contain--

25 (A) information a-bout the history and

26 characteristics of the defendant, including prior

27 criminal record, if any, financial condition, and

28 any circumstances affecting the defendant's

29 behavior that may be helpful in imposing sentence J
30 or in the correctional treatment of the defendant;

31 (B) the classification of the offense and of

32 the defendant under the categories established by

33 the Sentencing Commission under 28 U.S.C. 994(a),

34 that the probation officer believes to be
Li

35 applicable to the defendant's case; the kinds of

36 sentence and the sentencing range suggested for

37 such a category of offense committed by such a

38 category of defendant as set forth in the

39 guidelines issued by the Sentencing Commission 77

40 under 28 U.S.C. 994(a)(1); and an explanation by

41 the probation officer of any factors that may L

42 indicate that a sentence of a different kind or of

43 a different length from one within the applicable

44 guideline would be more appropriate under all the

45 circumstances;

L'
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46 (C) any pertinent policy statement issued by

47 the-Sentencing Commission under 28 U.S.C.

48 994(a)(2);

m 49 (D) information containing an assessment of

K 50 the financial, social, psychological, and medical

51 impact upon, and costto, any-individual against

52 whom the offense has been committed;

L+ 53 (E) unless the court orders otherwise,

54 information concerning the nature and extent of

55 nonprison programs and resources available for the

56 defendant; and

57 (F) any other information required by the

58 court.

59 (5) Disclosure and Objections.

60 (A) Not less than 35 days before the

61 sentencing hearing, unless this minimum period is

62 waived by the defendant, the probation officer

63 shall provide the defendant, the defendant's

64 counsel and the attorney for the Government, with

Be 65 a copy of the report of the presehtence

66 investigation, including the information required

67 by subdivision (b)(4) and any report-and

68 recommendation resulting from a study ordered by

69 the court under 18 U.S.C. 3552(b), but not

70 including any diagnostic opinions which, if
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71 disclosed, might seriously disrupt a program of A

72 rehabilitation; or sources of information obtained

73 -upon a promise of confidentiality; or any other

74 information which, if disclosed, might result in L

75 harm, physical or otherwise, to the defendant or

76 other persons. In addition, the court may, by

77 local rule or in individual cases, direct the C

78 probation officer, in making disclosure of the

79 presentence report, to withhold the probation

80 officer's recommendation, if any, as to sentence.

81 (B) Within 14 days after receiving the report

82 of the presentence investigation, the parties

83 shall communicate in writing to the probation

84 officer and to each other, any objections either

85 may have as to any material information,

86 sentencing classifications, sentencing guideline

87 ranges, and policy statements contained in or V
88 omitted from the report of the presentence

89 investigation. After receiving any such K
90 objections the probation officer may require the

91 defendant, the defendant's counsel, and the L
92 attorney for the Government to meet with the

93 probation officer to discuss unresolved factual

94 and legal issues and may conduct a further

re
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95 investigation and make appropriate revisions to

96 the presentence report.

97 (C) Not later than 7 days before the

98 sentencing hearing the probation officer shall

99 submit the presentence report to the court

100 together with an addendum setting forth any

101 unresolved objections, the grounds for such

102 objections, and the probation officer's comments

103 concerning such objections. Any revisions made to

104 the presentence report, and the addendum, shall be

105 furnished by the probation officer at the same

106 time to the defendant, the defendant's counsel and

107 the attorney for the Government.

108 (D) Except for any objection made under

109 subdivision (b)(5)(B) that has not been resolved,

110 the report of the presentence investigation may be

111 accepted by the court at the sentencing hearing as

112 its findings of fact. For good cause shown, the

113 court may allow a new objection to be raised at

114 any time before the imposition of sentence.

115 (c) SENTENCE

116 (1) Sentencing Hearing. At the sentencing hearing

117 the court shall afford counsel for the defendant and

118 the attorney for the Government an opportunity to

119 comment on the probation officer's determination and on
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120 other matters relating to the appropriate sentence;

121 shall determine the unresolved objections to the

122 presentence report, if any, and may, in the discretion

123 of the court, permit the parties to introduce testimony

124 or other evidence concerning such objections. The

125 court shall, as to each matter controverted, make (i) a

126 finding as to the allegation, or (ii) a determination

127 that no such finding is necessary because the matter

128 controverted will not be taken into account in

129 -sentencing. A written record of such findings and

130 determinations must be appended to any copy of the

131 presentence investigation report made available to the

132 Bureau of Prisons.

133 (2) Production of Statements at Sentencing

134 Hearing. Rule 26.2(a)-(d), (f) applies at a sentencing

135 hearing under this rule. If a party elects not to

136 comply with an order under Rule 26.2(a) to deliver a

137 statement to the moving party, the court may not

138 consider the affidavit or testimony of the witness

139 whose statement is withheld.

140 (3) Imposition of Sentence. Before imposing

141 sentence, the court shall-

142 (A) determine that the defendant and

143 defendant's counsel have had the opportunity to

144 read and discuss the presentence investigation
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K 145 -report made available under subdivision (b)(5)(A)

E 146 but if the court is of the view that there is

147 information in the presentence report which should

K 148 not be disclosed under subdivision (b)(5)(A), the

149 court in lieu, of making the report or part thereof

150 available shall state orally or in writing a

7 151 summary of the factual information contained

152 therein to be relied on in determining sentence,

153 and shall give the defendant and the defendant's

154 counsel an opportunity to comment thereon;

155 (B) afford counsel for the defendant an

156 opportunity to speak on behalf of the defendant;

157 (C) address the defendant personally and

158 determine if the defendant wishes to make a

159 statement and to present any information in

Ln 160 mitigation of the sentence; and

161 (D) afford the attorney for the Government an

162 equivalent opportunity to speak to the court.

163 (4) In Camera Proceeding. The court's summary, if

164 any, made under subdivision (c)(3)(A) may be made to

L 165 the parties in camera. Upon a motion that is jointly

K 166 filed by the defendant and by the attorney for the

L 167 Government, the court may hear in camera the statements

'168 by the defendant, counsel for the defendant, or the
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169 attorney for the Government under subdivision

170 (c)(3)(B), (C) and (D).A

171 (5) Notification of Right to Appeal. After P
Li

172 imposing sentence in a case which has gone to trial on

173 a plea of not guilty, the court shall advise the K
174 defendant of the defendant's right to appeal, including

175 any right to appeal the sentence, and of the right of a L

176 person who is unable to pay the cost of an appeal to

177 apply for leave to appeal in forma pauperis. The

178 courts has no duty to advise the defendant of any right L
179 of appeal after sentence is imposed following a plea of

180 guilty or nolo contendere, except that the court shall

181 advise the defendant of any right to appeal the

182 sentence. If the defendant so requests, the clerk of

183 the court shall prepare and file immediately a notice C

184 of appeal on behalf of the defendant.

185 (d) JUDGMENT.

186 (1)- In General. A judgment of conviction must set -7

187 forth the plea, the verdict or findings, and the

188 adjudication and sentence. If the defendant is found

189 not guilty or for any other reason is entitled to be

190 discharged, judgment must be entered accordingly. The

191 judgment must be signed by the judge and entered by the

192 clerk.
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L 193 (2) Criminal Yorfeiture. When a verdict contains

194 a finding of property-subject to a-criminal forfeiture,

195 the judgment of criminal'forfeiture must authorize the

196 Attorney General to seize the interest or property

197 subject to forfeiture, fixing such terms.and conditions

L 198 as the court shall' rdeem proper.

V 199 (e) PLEA WITHDRAWAL. If a motion for withdrawal of a

200 plea of guilty or nolo contendere is made before-sentence is

: 201 imposed, the'cou'rt may permit withdrawal of the plea upon a

202 showing by the defendant of any fair and just reason. At

L 203 any later time, a plea may be set aside only on direct

C 204 appeal or by motion under 28 U.S.C. 2255.

L 205

COMMITTEE NOTE

The amendments to Rule 32 are intended to accomplish
two primary objectives. First, the amendments incorporate
element's of a 2'Mod-el Local Rule for Guideline Sentencing"
which.was proposed by the Judicxal Conference Committee on
Probation Administration in 1987. That model rule, and the
accompanying report, were prepared to assist trial judges in
implementing guidelin-e'sentencing mandated by the Sentencing
Reform Act of 1984. See Committee on the Admin. of the

I, Probation Sys., Judicial Conference of the U.S., Recommended
- Procedures for Guide'line Sentencing and Commentary: Model

Local Rule for Guideline Sentencing, Reprinted in T.
Hutchinson & D.' Yellen_;Federa Sentencing Lawand Practice,
app.-8, at 431 (1989). *it was anticipated that' sentencing
hearings would become-more complex due.to the new fact
finding requirements Imposedby' guideline sentencing
methodology. See U.S.S.G S 6A1.2._ Accordingly, the model
rule focused-on preparation of the presentence report as a
means' of identifying andnarrowing the issues to be decided,
at the sentencing hearing.
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Second, in the process of effecting those amendments,
the rule wasreorganized. Over time, numerous amendments to
the rule had created a -sort of hodge podge; the
reorganization' represents an attempt to reflect an '
appropriate sequettial orderi'dn ldthiesentencing procedures.

Subdivision (a), includes ,several changes. First,
instead of the g 1enera requirement that the sentence be
imposed ,without unnecessary delay," the rule now contains a
; 7day provisiosn.,The purpose of the' 70-day time period is
to prqvide a sufficient overall window of time for the K
probation officer to compl"ete, anddiscloseto the parties
the pr'esentence report, for 6'; the submission of objections by
the parties, for resolution ofhosejobjections, ifby
'possible, "by the probation officer before the sentencing L
hearing, and for a report to thecourt concerhing unresolved
obections, iso that the cI~ourt Can ,,,repar4e fo~r, the haing inp

anoerly w Under the rule, how~evr, the sentencing
judge may, either shorten or extend that, .ime for good cause.

The second change to subdivision (a) is that the
remainder of the provision, 'which'addressed the sentencing
^hearing, is 'now located in subdivision (,c).

Subdivision (b) (formerly subdivision (c)) which
addresses the .presentence investigation, has been modified
in several respects. First, subdi-vision (b) (2) is a new
provision which provides that, on request, defense counsel
^is entitled to be presentat any interview of the defendant
conducted by the probation, officer'., Although the courts

'.have not held t hat 'presentence interviews are a critical
stage of the trial for purposes. of the Sixth Amendment right
to'counsel, the amendment reflectscase law which has
indicated that requests for counsel' to, be present should be
honored. Seee.q., United Statesfv. rrera-Figureroa, 918
F,.2d 1430, 1437 (9th Cir. 1990) (court relied on its
superyisory power to'hJol d, that probation officers must honor
request, for counsel' s presence); Unte'd states v. Tisdale, I
952,F.2d 934, 940 (6th, ,,Cir.,- 1992) tcourlt, agreed with rule
krequiringg ,,probation, officers ,to f hionor defendant's request
for attorney or request from attorney .not to interview
defendantpin absence, oif counsel). TheCommittee believes U
t'hat permitting counsel 'to ,be-epres~eint 1during such' interviews
may avoid unnecessary 'isunderstand'ings between'the ,

'probation officer and the defendant.' '

11 ~,1,ubdivision (b) (5), formerly (c)(3), includes'several
changes which recognize the, 4key rp e "h epresentence report F
these changes is to address the problem of resolving
bspelciong ne gdi psenthe p th morfthrus o
objections-by the parties to the probation officer's
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presentence report. Subdivision (b)(5)(A) now provides that
the.probation officer must present the presentence report to
the parties not later than 35 days before the sentencing
hearing (rather than lo days before imposition of the
sentence) in order to provide, some- additional time to the
parties and -the probation officer to attempt to resolve
objections to the report. There has beena slight change in

.the-practicpe of deleting from the copy-of the report givenL to the parties certain information specified in (b) (5) (A).
'Under that new provision (formerly subdivision (c)(3)(A)),
the court now has the discretion (in an individual case or
in accordance'with a locali ru-le),'to decide whether to direct
the probation officer to discliose' 'any 'final recommendation
* concerning the sentence. But the prior practice of not

- 'dis(closng confidential information, or other information
which 'might result in harm to the defendant or other
persons, is retained in (b)(5)(A).

New subdivisions (b)(5)(B), (C), and (D) now provide
explicit deadlines and guidance on resolving disputes about
the contents off the presentence report. The amendments are

- - - intended to provide early kesolution of '-such disputes by (1)
requiring the parties toprovidedthe probation officer with
a written list of-objections to the report within 14 days of

- receiving the report; (2)''permit'ting the probation officer
to"schedule compulsory conferences, conduct an additional
investigation, and to'make'revisions to-the report as deemed
appropriate; (3) requiring the probation officer to submit

- the report to the court and the parties"not later than 7
days before the sentencing hearing, 'noting any unresolved
disputes; andi ,(4) ermitting the court to treat the report
as its findings of fact, except for the parties' unresolved

L objections.

This procedure,, which generally mirrors the approach in
theoModel Local'Rule ,for Guideli'ne Sentencing, supra, is
intended'to maximize judicial economy by providing for more
rorderly -sentencing hearings while also providing fair
opportunity for both parties to review, object, to, and
comment upon, the probation, officer's report in advance of
the sentencinghearing. -Under the amendment, the parties'
would' 'still be free at the sentencing hearing to comment on
the presentence report, and in the discretion of the court,
to introduce evidence concerning their objections to the

7 report.'

Subdivision (c) addresses the imposition of sentence
- - , and makes no -changes in current practice. The provision

-cons'ists largely of'material formerly located in subdivision
(a). Language formerly'in (a)(1) referring to the court's
disclosure to the parties ofithe probation officer's
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determination of the sentencing classifications and
sentencing guideline range is, now located inpsubdivisions
'(b)(5) -and-(c)(l). Likewise, the brief reference in former
(a) (1) to01 the, albilitsy of the parties to comment on the-
probation offitcersdeterminatiol fb entencing
- classifications andl ,sentencing guideline range is now
located in (,c)(1) nd (c,)(3). The` prevision for disclosure 
of'a witnes, sstatements, which as recently proposedas an
amendment, to Rul e32 as new subdivision (e), is now located
in subdivision ,(c), (2). LI

ISubdivisionvsi nldt'al(d)1-i dealing with entry of fhe, courrt's
judgment, is former sudviin b., Subivsion ~ (e) , which
caiddressesthtic ofwithdrawin s watorSmerlY,+,,I- C

subdivisionb (d) oth provisions remain the lsameexcept for
mindr styllstic changes.

The Committee considered, butrejected, a provision
which would have permitttedvictlmallocution atsentencing.
Althoughthe Committee'was sensitiv ,'to theinterest of some
.victims in the sentence to be imposed, it also recognized a
,'numberi of, difficulties whichthe Committeeultimately
' _concluded outweighed anyva6lue to the vict-im inpersonally
addressing thecourt.,irst,,undter'guideline sentencing -

-(which takes victim impacct into aointo) athe'court has very ,
,limited se nittencing discreiti`on on theapplicable guideline
r'tange has been det'erminedl,,landthe S -iguideline range-is
usually below the maximum, sent,,ence alloted by statute. In K
-most cases', therefor.e, the viedws' ofthevictimwould have
-littlte torno impat upon the-sentencethereby producing a
likelihotod of victim frustration raher than victim ,
satisfaction. Additionally, if the victi's allocution
persuaded 'the court to consider a ssible, departure from
the guideline sentdeing rgde e ue ight, require

* his could singubvi atia']m.ly coml~a~ITviEatelrm and deleay th sentencin
teuidentifi aMWfiientiyi.ng victimly h woul t hav o th o ih to accocutnt

Wiexi a single victim ,pof a olget crh,,kep i tisl~iomed iseaf
violent astwellasrnon-vit1e conduct olft results

hearing,. :eA "in. .f

identifying' 'vict 11-~~~~~~~~~~~~~~~~~~~~~'I .1,1,

feasibles to' extn hIih o lptol oalo h

'vicetims. Vinllyte-mi eas too "ino accounts

exstng law an rcdrewhckepycim ifoedf
teprog*6essp h cssee, e.,4 i. 'c 1061,e

seq. (etnumerated- Ivictims',ihs nld ' interi alia, the
riqht Victo ~~ ~otif ie, of thet Cpright tro be U
presen~ t, al '4bl' 4od~it pcdig! nthrg o
confer wit thittore b h dv mn)co~ur~t
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proceedings permits the victim to be present at all stages
of tfhe judicial proceeding including sentencing, and
provides an opportunity for direct input in the preparation
of the presentence report. -See subdivision (b)(4)(D).

r

LI

L

Pi
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Rule 40. Committment to Another District

1 (d) ARREST OF PROBATIONER OR SUPERVISED RELEASEE. If a

2 person is arrested for a violation of probation or

3 supervised release in a district other than the district

4 having jurisdiction, such person shall be taken without

5 unnecessary delay before the nearest available federal

6 magistrate judge. The person may be released under Rule

7 46(c). The federal magistrate judge shall:

8 (1) Proceed under Rule'32.1 if jurisdiction over

9 the person is transferred to that district;

10 (2) Hold a prompt preliminary hearing if the

11 alleged violation-occurred in that district, and either

12 (i) hold the-person to answer in the district court of

13 the district having jurisdiction or (ii) dismiss the

14 proceedings and so notify that court; or

15 (3) Otherwise order the person held to answer in

16 the district court of the district having jurisdiction

17 upon production of certified copies of the judgment,

18 the warrant, and the application for the warrant, and

19 upon a finding that the"person before the magistrate is

20 the person named in the warrant.

21
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COMMITTEE NOTE

-The amendment to subdivision (d) .is intended to clarify Li
the authority of a magistrate judge to set conditions of
rele4se'in, thosecases where a probationer or supervised m
releasee is arrested in a district other than the district
having jurisdiction. 'AS written, there appeared to be a gap
in Ru le 40, especially under (d) (1) where the alleged
violation, occursin a jurisdiction other than the district
having jurisdiction.

A/number of rules contain references to pretrial,
trial, and post-trial release or detention of'defendants, LJ
probationers and'supervised releasees. Rule 46, for
exa ple,.addresses the topic of release from custody.
',-Although R~ule 4.6tc) addresses- custody pending sentencing and [
notice of appeal, the-ru-le makes no explicit provision for
detaining or releasing probationers or supervised releasees
who are later arrested for violati'ng terms oftheir
probation or release. 'Rule 32.1 provides guidance on
proceedings 4nvolving revocation of probation or supervised
release., In particular, Rule 32.1(1). recognizes that when a
person is held in ,custody on the ground that the person [
violiated,,,a condition-of probation or supervised release, the
judge orUnited& States, magistrate Judge may release the
persdn under Rule 4,6(c), pending the revocation proceeding.
But,-noot',her explicit reference is made in Rule 32.^1 to the L
authority of a judge or magistrate judge to determine
conditions of release for a probationer or supervised
releasee who is arrested in a district other than the L
district having' jurisdiction.

The -amendment recognizes that a-judge or magistrate [
judge considering the case of a probationer or supervised
releasee under Rule 40(d) has the same authority vis a vis
decisions regarding custody as a judge or magistrate [
proceeding under Rule 3,2.1 (a)(1). Thus, regardless of the
ultimate disposition of an arrested probationer or
supervised releasee under Rule 40(d), a judge or magistrate
judge acting under that rule'may rely upon Rule 46(c) in [
determining whether custody shouldi'be continued and if not,
what conditions if-'any, should be placed upon the person.

- g~~~~~
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Fed. R. Evid. 412

L.,, FEDERAL RULES OF EVIDENCE

L Rule 412 is deleted and replaced with the following:]

Rule 412. Victim's Past Sexual Behavior or Predisposition

1 (a) Evidence of past sexual behavior or predisposition

2 of an alleged victim of sexual misconduct is not admissible

3 in any civil or criminal proceeding except as provided in

4 subdivision (b).

5 (b) Evidence of the past sexual behavior or

6 predisposition of an alleged victim of sexual misconduct may

7 be admitted under the following circumstances:

- 8 (1) evidence of specific instances of sexual behavior

9 with persons other than the person whose sexual

10 misconduct is alleged if offered to prove that another

11 person was the source of semen or injury;

12 (2) evidence of specific instances of sexual behavior

13 with the person whose sexual misconduct is alleged if

LI 14 offered to prove consent;

1s (3) evidence of specific instances of sexual behavior

16 if offered under circumstances in which exclusion would

L 17 violate the constitutional rights of a defendant in a

18 criminal case or in a civil case would deprive the

L 19 trier of fact of evidence which is essential to a fair

20 and accurate determination of a claim or defense; or

Xd 21 (4) evidence of reputation or opinion evidence in a

22 civil case in which exclusion would deprive the trier

7
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23 of fact of evidence which is essential to a fair-and

24 accurate determination of a claim or defense.

25 (c) Evidence covered by this'rule may not be admitted

26 unless the party offering it files a motion-under seal, not

L 27 less than 15 days prior'to trial or at such other time as

r 28 the court may'direct, seeking leave to offer the evidence at

29 trial. The motion must describe with particularity the

30 evidence and the purposes for which it is offered.' The

31 court shall permit any other party as well as the victim to

32 be heard in camera on the motion and shall determine whether

33 the evidence will be admitted, the conditions of

34 admissibility and the form in which the evidence may be

L 35 admitted. -The court may permit a motion to be made under

36 seal during trial for good cause shown. The motion and the

L 37 record of any in camera proceeding must remain under seal
38 during the course of all further proceedings both in the

39 trial and appellate courts.

L
COMMITTEE NOTE

The changes to Rule 412 are intended to diminish some
of the confusion engendered by the rule in its current form
and expand the protection afforded to-all persons who claim
to be victims of sexual misconduct. The expanded rule would
exclude evidence of -an alleged victim's sexual history in
civil as well as criminal cases except in circumstances in
which the probative value of the evidence is sufficientlyL - < great 'to outweigh the invasion of privacy and potential
embarrassment which always is associated with public
exposure of.intimate'details of sexual history.

L
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The amendment'''elimi'nates three parts of existing'
subdivision (a): the confusing introductory phrase,
"(niotw~ithstanding any other 'provision of law;" the-
lmitation on the rule t "a criminal'case in which a person
,',is accu,,sed of',a~n offens'e,'unider chapter- 109A of title 18,
'nited ,States Code;" and the absolut'estatement that
reputation ,or opinion, eviden`ce ,of tihe past sexual behavior

of an allegoed,,victim of' such offense is not admissible." 1
The Committee beli-vs' th'at ths eelimiations will promote

ar~ijty with'out red ingunnecessarily the protection,
af'forded'to alleged viictims'. 

*The introductory phrase in subdivision (a)-was unclear
and has been deleted because it contained no explicit
r~eferenc to'tihe-other provisins of law that were intended

to be verridden.-, Tu eg Faive_ h~istory of the provision
'' provided little guidance ato purpo- o t
In eliminating Ait, the Advisory Committee intends that Rule
412 will apy andgovern in any1 c a se, civil or criminal, in

whchiph is alleg tt personwas. the victim of sexual
misconduct " an'dI ai litigat offers Pvi ence concer'ning-the

past se~ul behav'or r ed1s-psi Ut ion of the alleged
victim. R ule 412 ipt ir ctive'of whether the
evidence c r te ll g vickt i's ostensibly offered
assubstn' v vieceo fr' imechetpurposes. Thus, L

evidence, jwhic,_h migt 4 ~~ri e beadmissible under Rules
402, 404(, 40O5' 6 6 , or some ot her evidence

rule, ,,must be ecluded if Rule 42 0 requires.,-2

,,The reason for extendingthe rule to all criminal cases
is obvious., If a defenidant, is charged with kidnapping, and
evidece is offered, either to prove motive or as a
-background, that the defendant-sexually assaulted the
victim, the rule-in its current form is inapplicable. The v
need for protection qf the victim is as great in the
'kidnap ing case as it would be in a prosecution for sexual
assault. There ibsiastrong social policy in protecting the
victim'spas t n at to come forward to
rexport criminal acsadthtpLicy i~s not confined to
ease's tha jt ivov a hreo ~ul sault. Although a
cour might"wl xluesxa itrY evidenice under Rule
403c kidnpg or siiui la e te dVisr Committee
beliee 6that Rul 4L huld, be xedds htit,
expilicitly covrsalrinacse in which a claim isp
*made thata pe~rson ,i'the vicim of s xual misconduct. .

Thereqason oril, tedg Rule 412 to civil cases is
equally obiu 19A ~sn privac intrest does not



Advisory Committee on Criminal Rules 4
Fall 1992
Fed. R. Evid. 412

-'EDERAL RULES OP EVIDENCE

disappear simply because litigation-involves a claim of
damages or injunctive relief rather than a criminal
prosecution.. There is a strong"'social policy in not only
punishing those who engage in s'exual misconduct, but in also
providing relief to the victim. Thus, in any- civil case in
which a person'claims to be the victim of sexual misconduct,
* evidence of th..e person's past sexual behavior or
p redisposition will be excluded except in circumstances in

* -which the'evidence has high probative value as recognized by
amended Rule 412.

As it currently stands, subdivision (b) excludes
evidence of a'victim's past sexualbeohavior in the limited
category of criminal casedsto which t-he 'rule applies unlessr the Constitution requires admission, theevidence relates to

,L . sexual behavibr with persons other than-the accused and is
offered to show the source of semen or inj'ury,'or the
evidence relates'to sexual behavior with the accused and is
offered to show consent. As, amended, Rule 412' will be
virtually unchanged in criwinal cases, but 'will provide
'protection top any person alleged' to bea victim of sexual
misconduct regardles of the charge actuality brought against

LI -an- accused. -The amended' rule provides forthe first time
-.. protection i'n ,civil casps and sets forth two categories of
evidence that 'are admissible in civil but not criminal
cases.

It should be noted that the amended rule provides that
certain categories'of"evid'encemay be admitted, but does'not
require admission. In some cases, eviidence offered under
one of Ithe subdivisions may be irrelevant and thereforeL excludedeunder Rule-402.

Under subdivision (b).(1) the exception for'evidence of
specific instances of sexual behavior with persons other
than the person whose seXual~misconduct is alleged i's
admissible if it is offered to prove that another person was
-'the'source of semen or injury. Although the language of the
amended rule is slightly different from the language found
in existing (b) (2) (A), the difference .is explicable by the
extension of the rule to civil cages.: Evidence offered for

7 the specific purpose identifiedin this subdivision is
L ' likely'to have high probative value, and the' probative value

is likely to be the same in civil and criminal cases where
the evidence is relevant.

- The exception in'subdivision (b)(2) for evidence of
, specific i nstances of sexual behavior with the person whose
' sexual mislcondduct lis alleged is admissible if offered toL
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prove consent. Although the language of the amended rule is
slightly differentnfrom the language found in existing
(b) ((B), the difference i'sexplicable'by the extension of
,,M~th~ei rule-,to civil cas*e's., ,E'vidence offered for the specific
,,purpose-id-entifijedinthe subdivisio'nis likely to have high 7
'iprobat~ive value,, ,and the probative value is likely to be the
same in civil and4 criminal caseswhere, the evidence, is
relevant.,,,

.Utnder (b) (3) evidence may not'be excluded if the result
-would be to denyatcriminaldefeAndant the protections
afforded by'te C'onstitution.,,l Recognition, of -this basic
-pri~ncipleis' found in existing, sivisiion (b) (1), and is (I
carred forwa iended rule.

Confrontationl Claus!We4. Se ,H~le61a~ liqOldeni v.Knuk,488 u 
'into a icmsnatation wt 11o her m.n Toshow 
,biias),,,l, lli , :., h~j~lt' .1 1[ q 21 [i i -, , ~l ,I, 1, lI 1 illI I , I

It is ntN erjl as clea in ivi l cse as i St is,!al qljF!|1 in 
cri~in l cae tot wSasj extn t Cositutxionprovides~

-that aruly has sufficient probatie value that exclusi'on

wpud ndemiecpfiafle n te ccuacrofa dudgen

against 2the person whose evJ~enc~ is xcluded,. Thr e

Commttee~concludd tatnxcsbno evndnc hat s F nurid'. t al td a'fi deteriatoho cla rdfnei

.~~~~~~~~~~~t
:would be admissible when exclusion "h eeer

of f~ct of eyinctwach[itess n .l, tco tofairhan

1!~i Ilp~ps;e tnorm~ile'rd u e thaLSt, Ijac P gie
criminal ~_ases toc entl~ heCnatlia tLrvie

c tases tinoo which gnt'o '4in evde of nepujevidence
t~at air' Y ha,, lufsiiOnt' rbtv au a xl~i'

ogpin -"ion oul dcpiv 6hF#i oo fay f ajudce wic i

essenitilto ladedi han axc~ae dt rmjP inc tfat claimo

plsintiff~alieto,, jf thr,,a n~t r dfamtr an ek

damage efor hjat t'voneptaion la eIoex' l d be difcuti
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Csuch a case to deny the defendant the opportunity-to show! that the plaintiff suffered no reputational injury.

Amended subdivision (c) is more concise and
7 und'erstandable than the existing subdivision. The

L -- - - requirement of a motion 15 days before trial is continued in
* the amended rule, as is the provision that a late motion maybe''permitted for good cause shown. The amended rule

requires that any motion be filed under seal and that itmust remain under seal during the course of trial and
* appellate- proceedinqs. This is to- assure that the privacy
of the a'lIfeged victim is preserved in-all cases in which the

L court rules that proffered evidence is'not admissible.'

The amended rule provides that the alleged victim and
L - - any party may be heard with respect to any notion, and that

the court will rule on admissibility and the form in which
any evidence will be received., Unlike the current
subdivision (cd)(3), the amended rule does not set forth a
balancing'test. The Advisory Committee intends that the
court will proceed to make' rulings under Rule 412 as it does
under other evidence rules.

- The singlesubstantive change made in subdivision (c)is the elimination of the following sentence:
L "?' 4otwithstanding subdivision (b),of rule 104, if the

relevancy of the evidence which the accused seeks to offer
-in the trial depends upon the fulfillment of a condition of
fact, the court at the hearing in chambers or at aL I subsequent hearing in chambers schedules for such purpose,
shall accept evidence on the issue of whether such condition
of fact is fulfilled and shall' determine such issue." On
its face, this jlanguage would appear to authorize a trial
judge toexclu~delevidence of past sexual conduct between an
alleged victim and an accused or adefendant in a civil caseFT based upon the judge's belief that' such past- actsdid not
occur. Such 'an authorization raises questions of invasion
of the right to a'jury trial under the Sixt and Seventh

-. - Amendments. See 1 S. SALTZBURG & 1M. MARTIN, FEDERAL RULES
OF EVIDENCE MANUAL,'396-97 (5th ed. 1990).

The Advisory Committee concluded that the amended rule
provided adequate protection for all persons claiming to be
'the victims of sexual misconduct, and that it was

- inadvisable tocontinue to include a provision in the rule-
that has been confusing and that raises substantial
constitutional issues.

L

L


