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Memorandum for IJNxt Meeting on Rules of Criminal Procedure- 3-10-1944

Rules5(a), lines 10-13, compared with 57 (a),(2¾lines 22-25.

There seems to be a slight discrepancy in that Rule f (a) requires
a complaint to be filed on appearance of the prisoner before a com-
missioner "or other officer", which of course means a state officer
acting as a federal magistrate; while Rule 57 (9)(2) is explicit
that these rules do not apply to state officers as magistrates.
Assuming that the complaint is jurisdictional, Rule 5 does to that
extent apply to state officers. Let this be considered.

R, line 64. "Only when directed by the court." Does this
mean that only that court to which the indictment is returned may
grant permission to disclose? Might there not be judicial pro-
ceedings in another court, federal or state, in which a disclosure
would oe proper? Do we want to thange"the" to "a"l, and so enable
any court with jurisdiction to call for a necessary disclosure?

George Fi Longsdorf.
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M '0 for -rofoesor James J. Robinson t'e'ruary 3, 1944

In pr- td _ c3 i-.inr-r -.- l,. 11; iile -8, vidence, rioters it

is stat,.>d that the confority principle" (UJ.'.".ode "' 725) was "con-

tinued and 3xpa-a-nded` by acts pr-,scribir,6 competency of witnesses (28

U. A. Code 6 631 and pr scribiinf proo)f in ec-uity and admiralty (8

U., ii."ode Hi7-4).
.ith duo rec;pect, I must say that I consider that statement to

be incorrect, or at least ;;isloadin>.
I think it was settled.in j-io P. Co. v. Tompkinst 304 U. '.. 64,

that the Rule-of-Dccision Slatute (U. a. Code u 725; Jud. Act of 1789

Z 34) was not an act of conformity so much as a statute of obligation

under the Constitution. So fedearal law was conformed to state law,

but state law was declared to be invariably the governing law wherever

it might apply. Phere was no principlle of conformity in it. T'Alen

28 U. S. Code i 631 was enacted in 1862 state laws were also made the

governing law but in civil cases only. In a weak sense of conformityp

Congress conformed to state laws by adopting them instead of making

a uniform federal law. Then the Conformity Practice Act of 1872 was

passed (28 U. . Code 7 7e4) it authorized and commanded the courts to

conform to state practice, out only in actions at law; and it expressly

excepted admiralty and equity from the operation of that act. It was

conformity in the true sense because the hitherto uniform federal prac-

tice was abandoned so far as might be to conform to state practice.

ceverial other "conformity acts" may be mentioned: the Louisiana Con-

formity Practice Act of 1824 (long ago repealed), and the attachment

and execution provisions (28 U. S. Code 7 727) now carried over

into r'ed. Civ. Proc. Rules 64, 69. And the 28 U. S. Code § 724 was
entirely superseded by red. Civ. Proc. Rules, which established a Iuni-

form federal civil procedure.
fbh stark fact is that the principle of conformity has not been

expended or continued; it has been progressivqly abandoned as a result

of the disappointing experience with the Conformity Practice Act; and

brie 9. Co. v. Tompkins, 304 U. S. 64 thrust back to the governance of

staLe laws (where they belonged) all questions of state law. r'enGants

of conformity remain, but they are all of a nature where it would be

inconvenient or unjust not to conform.
I recommend that the tUote be altered enough to avert criticism.

George F. Lonirsdorf,
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November 19, 1943

Honorable Harlan F. Stone

Chief Justice of the United States.

My dear Mr. Chief Justice:

The Advisory Cimmlttee appointed by the Supreme Court to
assist the Court in the preparation of rules of pleading,
practice and procedure in criminal cases, herewith submits its
report.

A Preliminrary Draft of the proposed Rules was printed in
July 1943 and generally distributed. On October 8, 1943 the
Committee met consider suggestions which had been received
from the bench and bar, and to revise the Preliminary Draft.
As the result of these suggestions and of further study by
the Comittee, a number of changes have been made In the Pre-
liminary Draft. Some of the changes relate to matters of
substance, while the greater part of them were made for the
purposes of clarification and stylistic improvement.

The Revised Draft is herewith submitted end its adoption
and promulgation are recoended by the Committee. The Draft
is accompanied by notes and a proposed set of forms, as well
as by a memorandum indicating for facility-of reference the
specific changes made in the Preliminary Draft.

The Committee desires to call the attention of the Court
to the fact that in determining the topics to be comprized In
the Rules and the precise form of the Rules, It was necessarily
influenced by the fact that terms and sessions of the district
courts of the United States are held under varying conditions
and in localities of different types. The conditions under
which the courts operate in the few metropolitan centers, such
as New York, Philadelphia, and Chicago, are necessarily different
from those prevailing in many small towns where sessions of a
district court are held poseiblytwice a year, lasting a few days
at a time, and again from the situation presented in medium
sized cities where a session of a district court may last for
several weeks and occur two or four times a year. Necessarily
the Rules must be sufficiently general and flexible to be adapta-
ble to divergent conditions. This is especially true of time



2.

limitations for the taking of different steps in the course
of a proceeding. The Rules have been formulated in a man-
ner thought tc solve this problem.

Rule 57 (a) (1) which enumerates the courts to which the
rules shall be applicable, tsntatively lists the district
court in each of the territories and insular possessions. Your
attention is Invited to the fact, however, that the authorities
of the Canal Zone, including the Governor, District Judge, and
the United States Attorney, have requested that the Rules re-
lating to proceedings prior to verdict or finding of guilty,
should not be applicable to the Canal Zone. They call atten-
tion to the fact that criminal procedure In the Canal Zone Is
governed by the Canal Zone Code and that, moreover, the pro-
cedure contemplated by these Rules would be inapplicable in
view of the fact that there are no Brand juries in the Canal
Zone, and that all prosecutions are conducted by Information.
It is the understanding of the Canittee that likewise In the
Virgin Islands there are no grand juries and that prosecutions
are conducted by Information. In Alaska, Hawall and Puerto
Rico, grand Juries are regularly cspaneled and no reason Is
discernible why the proposed procedure should not be applicable
In those territories.

In view of the foregoing considerations, the Court any
reach the conclusion that the Rules In respect to proceedings
prior to verdict or finding of guilt, should not be made appli-
cable to the Canal Zone or the Virgin Islands. On the cther
hand, by order made on Horeb 17, 1941 which vas effective on
Jnly 1, 1941, the court extended the rules of practice and
procedure after plea of guilty, verdict, or finding of guilt
to the district courts of Alaska, Havall, Puertb Rico, Canal
Zone and the Virgin Islands, and no reason appears for making
any change In that respect.



Accordingly, in order to effectuate the foregoing eug-
gestione, the Court may desire to change Rule 57 (a) (1) to
read as follow:

"(1) Coprts. These rules apply to all
criminal proceedings in the district courts
of the United States, which include the
District Court of the United States for the
District of Columbia, the District Court for
thp Ter"Itory.of Alaska, the United States
District Court for the Territory of Havail,
and the District Court of the United States
for Puerto Rico; in the United State. circuit
courts of appeals, which include the United
States Court of Appeals for the District of
Columbia; and in the Supreme Court of the
United States. Insofar as these Rules re-
late to practice and procedure after plea of
guilty, verdict or finding of guilt, they
shall also apply to criSmnsl proceedings in
the United States District Court for the
District of the Canal Zoe ando the District
Court of the Virgin Isln^e."

Respectfully submitted,

Arthur T. Vanderbilt
Chairmn.
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FEDERAL RULES OF CRIMINAL PROCEDURE

I. SCOPE, PURPOSE AND CONSTRUCTION

1 Rule 1. BSpe, These rules govern the procedure in

2 the courts of the United States and before United States

3 comnisaioners in all criminal proceedings, with the ex-

4 ceptions stated in Rule 57.
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1 Rule 2. Purpose and Construct±o. Thetie rules are

2 intended to provide for the just determination of every

3 criminal proceeding. They shall be construed to secure

4 simplicity in procedure, fairness in administration and

^ the ell'ination of unjustifiable expense and delay.
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II. PRELIMINARY PROCEEINGS Af -3

1 Rule 3. The Complaint. The complaint is a written

2 statement of the essential facts constituting the offense

3 chargod. It shall be made upon oath or affirmation before

4 a commiseioner.



Federal Rules of Criminal Procedure
Final Report, November 1943

1 Rule 4. Wai.

2 (a) Issuance. If it appears from the complaint that

3 there is probable cause to believe that an offense has been

4 committed and that the defendant has comiitted it, a warrant

5 for the arrest of the defendant shall issue. The warrant

6 may be issued to any officer authorized by law to execute it.

7 'Upon the request of the attorney for the government a summons

8 instead of a warrant uhall Issue. More than one warrant or

9 summons may issue on the seme complaint. The warrant or

10 summons shall be delivered to the marshal or other person

11 authorized by law to execute or serve it. If a defendant

12 fails to appear in response to the summons, a warrant shall

13 issue.

14 (b) Form.

15 (1) Warrant. The varrant shall be signed by the

16 commissioner and shall contain the name of the defend-

17 ant or, if his name is unkmown, any name or descrip-

18 tion by which he can be identified with reasonable

19 certainty. It shall describe the offense charged in

20 the complaint. It shall command that the defendant

21 be arrested and brought before the nearest available

22 commissioner.

23 (2) Summons. The summons shall be in the same

24 form as the warrant except that it shall summon the

25 defendant to appear before a commissioner at a stated

26 time and place.
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27 (c) Execution or Servie; and Retwn.

28 (1) byAhm, The warrant shall be executed by a

29 marshal or by some other officer authorized by law.

30 The sumuons may be served by any person authorized to

31 serve a au ofln in a civil action,

32 (2) Territorial Limits. A warrant or a eufonf

33 may be executed or served anywhere vithin the juris-

34 diction of the UIited Statese

35 (3) Manner. The warrant shall be executed by the

36 &rrest of the defendant. The officer need not have the

57 warrant in his possession at the time of the arrest, but

38 upon request he shall shor the warzant to the defendant

39 as soon as possible. If the officer does not bave the

40 warrant in his possession, he shall inform the defendat,

41 at the time of the arrest, of the offense with which the

42 defendant is charged and of the fact that a warrant has

43 been issued. The smons shall be served upon a defendo

44 ant by delivering a copy to him personally, or by leaving

45 It at his dwelling house or usual place of abode with

46 some person of suitable age and discretion then residing

47 therein or by mailing it to the defendant's last kown

48 address.

49 (4) Return, The officer executing a warrant shall

50 make return thereof to the commissioner or other officer

51 before whom the defendant is brought pursuant to Rule 5.
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52 At the request of the attorney for the government any

53 unexecuted warrant shall be returned to the commissioner

54 by whom it was issued and shall be cancelled by him.

55 On or before the return day the person to whom a summons

56 was delivered for service shall make return thereof to

57 the commissioner before whom the summons is returnable.

58 At the request of the attorney for the Sovernment made

59 at any time while the complaint is pending, a warrant

60 returned unexecuted and not cancelled or a sumons re-

61 turned unserved or a duplicate thereof may be delivered

62 by the commissioner to the marshal or other authorized

63 person for execution or service.
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52 The procedure before any state officer authorized by law

to hold a preliminary examination shall suffice if it meets

the substantial requirements of Rule 5, although in form and

manner the procedure is agreeable to that of the state in

which the officer acts unless the person arrested is prejudiced

by following the state procedure. If he is called on to plead'

or to make any s-atement against his will, it shall be of no
on the examination

effect and-sha1-.4--4 d-fo r-n~aught; and if testi mony/ i s re -

duced to writing, it shall not be used as a deposition or as

3vidence against the defendant on trial.

Rule 5 (c@. Incorporate 18 USC 602 in this rule, so that it
It may be taken out of the statute. This statute
refers to the mittimus and not to warrant for arrest,

Com-.pare also Itule 9
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1 Rule 5. Proceedings before the Commissioner.

2 (a) Appearance before the Commissioner. An officer

3 wmking an arrest under a warrant issued upon a complaint

4 or any person making an arrest without a warrant shall

5 take the arrested person without unnrecessiary delay before

6 the nearest available commissioner or before any other

7 nearby officer empowered to commit persons charged with

8 offenses against the laws of the tnited States. When a

9 person arrested without a warrant is brought before a

TO commissioner or other officer, a complaint shall be filed

11 forthwith.

12 (b) Statement by the Commissioner. The commissioner P '

13 shall inform the defendant of the complaint against him,

14 of his right to retain counsel and of his right to have a

15 preliminary examination. He shall also inform the defend-

16 ant that he is not required to make a statement and that

17 any statement made by him may be used against him. The

18 commissioner shall allow the defendant reasonable time and

19 opportunity to consult counsel and shall admit the defendant

20 to bail as provided in these rules.

21 (c) Preliminary Examination. The defendant shall not 6

22 be called upon to plead. If he waives preliminary examina-

23 tion, the commissioner shall forthwith hold him to answer in

24 the district court. If he does not waive examination, the

25 commissioner shall hear the evidence within a reasonable

26 time. The defendant may cross-examine the witnesues against
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27 him and may introduce evidence in his own behalf. If from

28 the evidence it appears to the commissioner that there is

29 probable cause to believe that an offense has been com-

30 mitted and that the defendant has committed it, the con-

31 missioner shall forthwith hold him to answer in the district

32 court; otherwise the commissioner shall discharge him. The

33 commissioner shall admit the defendant to bail as provided

34 in Rule 48. After concluding the proceeding the commissioner

35 shall transmit forthwith to the clerk of the district court

36 all papers in the proceeding and any bail taken by him.
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III. INDICTMENT AND INFORMATION

1 Rule 6. Th eDGan 7

2 (a) Summoning Grand Juries, The court shall order one

3 or more grand Juries to be summoned at such times as the

4 public interest requires. The grand jury shall consist of

5 not less than 16 nor more than 23 members. The court shall

6 direct that a sufficient number of legally qualified persons

7 be summoned to meet this requirement.

8 (b) Objections to Grand Jug and to Grand Jurors,

9 (1) 2ens. The attorney for the government or

10 a defendant who has been held tv answer in the district

11 court may challenge the array of Jurors on the ground

12 that the grand jury was not selected, drawn or summoned

13 in accordance with law, and may challenge an individual

14 juror on the ground that the juror is not legally qual-

15 ified. Challenges shall be made before the administration

16 of the oath to the Jurors and shall be tried by the court,

17 (2) Motion to Dismiss. A motion to dmiss the in-

18 dietment may be based on objections to the array or on

19 the lack of legal qualification of an individual juror,

20 if not previously determined upon challenge. An indict-

21 ment shall not be dismissed on the ground that one or

22 more members of the grand jury were not legally qualified

23 if it appears from the record kept pursuant to subdivision

24 (c) of this rule that 12 or more jurors, after deducting

25 the number not legally qualified, concurred in finding
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26 the indictment. The motion may not be made after trial \'

27 and its denial is not a ground for a new trial.

28 (c) Foreman and Deputy Foreman. The court shall appoint

29 one of the jurors to be foreman and another to be deputy fore-

30 man. The foreman shall have power to administer oaths and

31 affirmations and shall sign all indictmonts. He or another

32 juror designated by him shall keep a record of the number of

33 jurors concurring in the finding of every indictment and shall

34 file the record with the clerk of the court, but the record.

35 shall not be made public except on order of the color;. During_

36 the absence of the foreman, the deputy foreman shall act as

37 foreman.

38 (d) Who My Be Present, Attorneys for the government,

39 the witness under examination, interpreters when needed and.,

40 for the purpose of taking the evidence, a stenographer may be

41 present while the grand jury is in session, but no person

42 other than the jurors may be present while the grand jury is

43 deliberating or voting.

44 (e) Secrecy of Proceedings and Disclosure. Disclosure

45 of mattero occurring before the grand jury other than its

46 deliberations and the vote of any juror may be made to the

47 attorneys for the government for use in the performance of

48 their duties. Otherwise a juror, attorney, interpreter or

49 stenographer may disclose matters occurring before the

50 grand jury only when so directed by the court preliminarily
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51 to or in connection with a judicial proceeding or when

52 permitted by the court at the request of the defendant

53 upon a showing -that grounds may exist for a motion to dis-

54 miss the indictment because of matters occurring before

55 the grand jury. The court may direct that an indictment

56 shall be kept secret until the defendant is in custody or

57 has given bail, and in that event the clerk shall seal the

58 indictment and no person shAll disclose the finding of the

59 indictment except when necessary for the issuance and exe-

60 cution of a warrant or summons.

61 (f) Finlng and Return of Indictment. An indictment

62 may be found only upon the concurrence of 12 or more jurors.

63 The indictment shall be returned by the grand jury to a

64 judge in open court.

65 (g) Discharge and Excuse. A grand jury shall serve

66 until discharged by the court but no grand jury may serve

67 more than 18 months. The tenure and powers of a grand jury

68 are not affected by the beginning or expiration of a tema

69 of court. At any time for cause shown the court may excuse

70 a juror either temporarily or permanently, and in the latter

71 event the court may impanel another person in place of the

72 juror excused.

L



.49-~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~4

SIu7*V 4 as"
F ~~ Sr

Ivc~~
h ~~ ~ ~ s 4 w M i d T h n * r~~A

'~~r - ~ .0-~~ *44*,, herd Wbor to noer
P 1?9h~V9M9) #yout.

fl" W~;
Chvz aWOa.4s,~k.

_ *a 4 t 4r%94nit 444fr,0 4 '



Federal Rules of Criminal Procedure
Final Report, November 1943

1 Rule 7. The Indictment and the Information. /0f w(4,

2 (a) Use of Indictment or Information. An offense which

3 may be punished by death shall be prosecuted by indictment.

4 An offense which may be punished by imprisonment for a term

5 exceeding one year or at hard labor shall be prosecuted b.:

6 indictment or, if indictment Is waived, it may be prosecuted

7 by information. Any other offense may be prosecuted by in-

8 dictment or by information.

9 (b) Waiver of Indictment. An offense not punishable by t

10 death may be prosecuted by information if the defendant, after

11 he has been advised of the nature of the charge and of his

12 rights, waives in open court prosecution by indictment.

13 (c) Nature and Contents. The indictment or the informa-

14 tion shall be a plain, concise and definite written statement

15 of - essential facts constituting the offense charged. It

16 shall be signed by the attorney for the government. It need

17 not contain a formal commencement, a formal conclusion or

18 any other matter not necessary to such statement. Allega-

19 tions made in one count may be incorporated by reference in

20 another count. It may be alleged in a single count that the

21 means by which the defendant committed the offense are Unknovn

22 or that he committed it in one or more specified ways. The

25 indictment or information shall state for each count the

24 official or customary citation of the statute, rule, regula-

25 tion or other provision of law which the defendant is alleged

26 therein to have violated. Error in the citation or Its
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27 omission shall not be gound for dismissal of the indictment

28 or information or for reversal of a conviction if the error

29 or ommission did not mislead the defendant to his prejudice.

30 (d) I u!ae. The court on motion of the defendant "C i

31 may strike surplusage from the indictment or information.

32 (e) Amendment of Information.. The court may permit an Pa

33 information to be amended at any time before verdict or

34 finding if no additional or different offense is charged and

35 if substantial rights of the defendant are not prejudiced.

36 M(f Bill of Particulars. The court for cause may

37 direct the filing of a bill of particulars. A motion for a

38 bill of particulars may be made only within ten days after

39 arraignment or within a shorter time as prescribed by rule

40 or order. A bill of particulars may be amended at any time

41 subject to such conditions as Justice requires.
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1 Rule 8. Joinder of Offenses and of Defendants.

2 (a) Joinder of Offenses, Two or more offenses

3 may be charged in the same indictment or information

4 in a separate count for each offense if the, offenses

5 charged, whether felonies or misdemeanors or both,

6 are of the same or similar character or are based on

7 the same act or transaction or on two or more acts

8 or transactions connected together or constituting

9 parts of a comnon scheme or plan.

10 (b) Joinder of Defendants. Two or more de-

11 fendants may be charged in the same indictment or

12 information if they are alleged to have participated

13 in the same act or transaction or in the same series

14 of acts or transactions constituting an offense or

15 offenses. Such defendants may be charged in one or

16 more counts together or separately and all of the

17 defendants need not be charged in each conmt.
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1 Rule 9. Warrant or Summons upon Indictment or Information. A' 1°

2 (a) Issuance. When an indictment or an information is

3 filed, a warrant for the arrest of each defendant shall be

4 issued by the clerk upon the request of the attorney for the

5 government. The clerk shall Issue a summons instead of a

6 warrant upon the request of the attorney for the government

7 or by direction of the court. Upon like request or direction

8 he shall issue more than one warrant or summons for the sam

9 defendant. He shall deliver the warrant or summons to the

10 marshal or other person authorized by law to execute or

11 serve It. If a defendant fails to appear in response to the

12 summons, a warrant shall issue.

13 (b) Form.

14 (1) Warrant. The form of the warrant shall be as f 64 -2

15 provided in Rule 4 (b) (1) except that it shall be signed

16 by the clerk, it shall describe the offense charged in

17 the indictment or information and it shall commssnd

18 that the defendant be arrested and brought before

19 the court. The amount of ball may be fixed by the

20 court and endorsed on the warrant.

21 (2) Summons. The summons shall be In the same form

22 as the warrant except that it shall summon the defendant

23 to appear before the court at a stated time and place.

24 (c) Execution or Service; and Return. °'/ (CJ

25 (1) Execution or Service. The warrant shall be

26 executed or the summons served as provided in Rule 4

27 (c) (1), (2) and (3). A summons to a corporation
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28 shall be served by delivering a copy to an officer

29 or to a managing or general agent or to any other

30 agent authorized by appointment or by law to

31 receive service of process and, if the agent is one

32 authorized by statute to receive service and the

33 statute so requires, by also mailing a copy to the

34 corporation's last known address within the district

35 or at its principal place of business elsewhere In

36 the United States. The officer executing the warrant

37 shall bring the arrested person promptly before the

38 court or, for the purpose of admission to bai2 before

39 a commissioner.

40 (2) Return. The officer executing a warrant

41 shall make return thereof to the court. At the

42 request of the attorney for the government any

43 unexecuted warrant shall be returned and cancelled.

44 On or before the return day the person to whom a

45 summons was delivered for service shall make return

46 thereof. At the request of the attorney for the

47 government made at any time while the indictment

48 or information is pending, a warrant returned un-

49 executed and not cancelled or a summons returned

50 unserved or a duplicate thereof may be delivered

51 by the clerk to the marshal or cther authorized per-

52 son for execution or service.
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IV. ARRAIGN4ENT, AND PREPARATION FOR TRIAL

1 Rule 10. Arraigment. Arraignment shall be conducted

2 in open court and shall consist of reading the indictment

5 or information to the defendant or stating to him the

4 substance of the charge and calling on him to plead

5 thereto. He shall be advised that he is entitled to a

6 copy of the Indictment or information and if he requests

7 it a copy shall be given to him before he is called upon

8 to plead.
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1 Rule 11. Pleas. A defendant may plead not guilty,

2 guilty or, with the consent of the court, nolo contendere.

3 The court may refuse to accept a plea of guilty, and shall

4 not accept the plea without first determining that the

5 plea is made voluntarily with understanding of the nature

6 of the charge. If a defendant refuses to plead or if the

7 court refuses to accept a plea of guilty or if a defendant

8 corporation fails to appear, the court shall enter a plea

9 of not guilty.



Federal Rules of Criminal Procedure
Final Report, November 1943

1 Rule 12. Pleadings and Motions before Trial; P42 3

2 Defenses and Objections.

3 (a) Pleadings and Motions. Pleadings In

4 criminal proceedings shall be the indictment and

5 the information, and the pleas of not guilty,

6 guilty and nolo contendere. All other pleas,

7 and demurrers and motions to quash are abolished,

8 and defenses and objections raised before trial

9 which heretofore could have been raised by one or

10 more of them shall be raised only by motion to

11 dismiss or to grant appropriate relief, as pro-

12 vided in these rules.

13 (b) The Motion Raising Defenses and P !-A (X!

14 Objections.

15 (1) Defenses and Obections which May

16 Be Raised. Any defense or objection which

17 is capable of determination without the

18 trial of the general issue may be raised

19 before trial by motion.

20 (2) Defenses and Objections which Must

21 Be Raised. Defenses and objections based on

22 defects in the Institution of the prosecu-

23 tion or in the indictment or information

24 other than that it fails to show jurisdiction

25 in the court or to charge an offense may be

26 raised only by motion before trial. The
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27 motion shall include all such defenses and /-'f /.3 )

28 objections then available to the defendant.

29 Failure to present any such defense or objec-

30 tion as herein provided constitutes a wai-

51 ver thereof, but the court for cause shown

32 may grant relief from such waiver. Lack of

53 jurisdiction or the failure of the indict-

34 ment or information to charge an offense

35 shall be noticed by the court at any time

36 during the pendency of the proceeding.

57 (3) Time of Makijn Motion. The motion

38 shall be made before the plea is entered,

39 or thereafter and within such reasonable time

40 before trial as the court may fix.

41 (4) Hearing on Motion. A motion before

42 trial raising defenses or objections shall

43 be determined before trial unless the court

44 orders that it be deferred for determination

45 at the trial of the general Issue. An issue

46 of fact shall be tried by a jury if a jury

47 trial is required under the Constitution or an

48 act of Congress. All other issues of fact

49 shall be determined by the court with or

50 without a jury or on affidavits or in such

51 other manner as the court may direct,
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52 (5) Effect of Determination. If a

53 motion is determined adversely to the defen-

54 dant he shall be permitted to plead if he

55 had not previously pleaded. A plea pre-

56 viously entered shall stand. If the court

57 erants a motion based on a defect in the

58 institution of the prosecution or in the

59 Indictment or information, it may also order

60 that tle defendant be held in custody or

61 that his tail be continued for a specified

62 tiixl pending the filing of a new indict-

63 ment or information. Nothing in this rule

64 shail be deemed to affect the provisions

65 of any act of Congress relating to periods

66 of limitations.
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1 Rule 13. Relief from Prejudlcial Joinder. If it appears ' "I

2 that a defendant or the government is prejudiced by a joinder

3 of offenses or of defendants in an indictment or information

4 or in a trial, whether by a multiplicity of counts or of

5 defendants or otherwise, the court may order an election or

6 separate trials of counts, grant a severance of defendants or

7 provide whatever other relief justice requires. A severance

8 of defendants may be granted only before trial.
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1 Rule 14. Trial Together of Indictments or Informationf.

2 The court may order two or more indictments or informatione

3 or both to be tried together if the offenses, and the

4 defendants If there is more than one, could have been joined

5 in a single indictment or information. The procedure shall

6 be the same as if the prosecution were under such single

7 indictment or Information.

U
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i Rule 15. Pre-Trial Procedure. At any time after the

2 filing of the indictment or information the court may

3 invite the attorneys to appear before it for a conference,

4 at which the defendant shall have the right to be present,

5 to consider

6 (1) The simplification of the issues;

7 (2) The possibility of obtaining admissions

8 of fact and of documents which will avoid unnec-

9 essary proof;

10 (3) The number of expert witnesses or

11 character witneeses or other witnesses who are

12 to give testimony of a cumulative nature;

13 (4) Such other matters as may aid in

14 the disposition of the proceeding.

15 The court shall make an order which recites the agreements

16 made by the parties as to any of the matters considered. All

17 orders entered at the pre-trial conference control the subse-

18 quent course of the proceeding, unless modified at the trial to

19 prevent manifest injustice. This rule shall not be invoked in

20 case of any defendant who is not represented by counsel.
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I Rule 16. Notice of l ecificatohe of TimeadXl0.

2 If a defendant intends to offer evidence that at the time alleged

5 in the Indictment or information he was at a place other than the

4 place where the alleged offense was committed, he my make a motlon

5 to require the-attorney for the goverment to serve and file before

6 trial a specification stating with greater particularity than the

7 indictment or information the time and place at which the offense

8 is alleged by the government to have been committed. If the oourt

9 grants the motion, it shall fix the time within which the gover-

10 ment's specification Is to be served. Upon service of the govern-

11 ment's specification the defendant shall serve and file a

12 specification of the place where he was at the time specified by

13 the government if he intends to offer evidence of alibi with

14 respect to the time and place specified by the government. If

15 the trial is not to begin within 5 days after service of the

16 government's specification, the defendant shall serve and file

17 his specification not leas than 3 days before trial; otherwise

18 he shall serve and file his specification at any time before

19 trial. If a defendant falls to make the motion or the specifica-

20 tion but at the trial offers evidence of alibi, the court may

21 exclude the evidence unless it finds that the failure vas

22 excusable or that the admission of the evidence would be in the

23 interest of justice. If the court admite the evidence it may

24 grant a request by the government for a recess, for permission

25 to reopen its case or for other appropriate relief. At the

26 trial each party is bound by its specification but the court

27 for cause shown may permit specifIVtions to be amended.
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1 Rule 17. Depositions.

2 (a) When Taken. If it appears that a prospective

3 witness may be unable to attend or prevented from attend-

4 ing a trial or hearing, the court at any time after the

5 filing of an ineletment or information may order that his

6 testimony be takel. by deposition and that any designated

7 books, papers, documents or tangible objects, not privi-

8 leged, be produced at the same time and place. If a

9 witness is committed for failure to give bail to appear

10 to testify at a trial or hearing, the court on the application

11 of the witness may direct that his deposition be taken.

12 After the deposition has been subscribed the court may

13 discharge the witness.

14 (b) How Taken. The party at whose instance a deposi-

15 tion is to be taken shall give to every other party reason-

16 able written notice of the time and place for taking the

17 deposition. The notice shall state the name and address

18 of each person to be examined if known, or if the name is

19 not known a description sufficient to Identify him. On

20 motion of a party upon whom the notice is served, the court

21 for cause shown may extend or shorten the time. If a de-

22 fendant is without counsel the court shall advise him of

23 his right and assign counsel to represent him unless the

24 defendant elects to proceed without counsel or is able to

25 obtain counsel. If it appears that a defendant at whose

26 instance a deposition Is to be taken cannot bear the expense

27 thereof, the court may direct that the reasonable expenses
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28 of the defendant and his attorney in taking the deposition

29 be paid by the government. In that event the marshal shall

30 make payment accordingly. A deposition shall be taken in

31 the manner provided in civil actions.

32 (c) At Instance of the Government. The following

31 additional requirements shall apply if the deposition is

34 taken at the instance of the government. The officer

35 having custody of a defendant shall be notified of the time

36 and place set for the examination, and shall produce him at

37 the examination and keep him in the presence of the witness

38 during the examination. A defendant not in custody shall be

39 given notice and shall have the right to be present at the

40 examination. The government shall pay in advance to the

41 defendant's attorney and to a defendant not in custody

42 expenses of travel and subsistence for attendance at the

43 examination. /

44 (d) Use. At the trial or upon any hearing, a part or

45 all of a deposition, so far as otherwise admissible under

46 the rules of evidence, may be used if it appearst That the

47 witness is dead; or that the witness is out of the United

48 States, unless it appears that the absence of the witness

49 was procured by the party offering the deposition; or that

50 the witness is unable to attend or testify because of

51 sickness or infirmity; or that the party offering the

52 deposition has been unable to procure the attendance of

53 the witness by subpoena. Any deposition may also be used



Federal Rules of Criminal Procedure
Final Report, November 1943

Rule 17, Page 5

54 by any party for the purpose of contradicting or impeaching

55 the testimony of the deponent as a witness. If only a part

56 of a deposition is offered in evidence by a party, an ad-

57 verse party may require him to introduce all of It which it

58 relevant to the part introduced, and any party may introduce

59 other parts.

60 (e) Objections to Admiss9kL5ity. Objections to receiv-

61 ing in evidence a deposition or part thereof may be made as

62 provided in civil actions.

63 (f) Upon Written Interrogatories. If the deposition is

64 taken at the instance of a defendant, the court may at his

65 request direct that it be taken on written interrogatories

66 in the manner provided in civil actions.
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1 Rule 18. Dlisc ran Inpection. Upon motion of

2 a defendant at any time after the filing of the in-

3 dictment or information and after he has been arraigned,

4 the court may order the attorney for the goverment to

5 permit the defendant to inspect and copy or photograph

6 designated bocks, papers, documents or tangible objects,

7 obtained from or belonging to the defendant or consti+

8 tuting evidence in the proceeding, upon a showing that the

9 items sought may be material to the preparation of his

10 defense and that the request is reasonable. The order

11 shall specify the time, place and manner of making the

12 inspection and of taking the copies or photographs and

13 may prescribe such terms and conditions as are just.
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1 Rule 19. Subpoena.

2 (a) For Attendance of Witnesses; Form; Iasseue. c 2

3 A subpoena shall be issued by the clerk under the seal of the

4 court. It shall state the name of the court and the title,

5 if any, of the proceeding, and shall command each person to

6 whom it is directed to attend and give testimony at the time

7 and place specified therein. The clerk shall issue a

8 subpoena, signed and sealed but otherwise in blank to a party

9 requesting it, who shall fill in the blanks before it is

10 served. A subpoena shall be issued by a commisioner in a

11 proceeding before him, but it need not be under the seal

12 of the court.

13 (b) Indigent Defendants. The court or a judge thereof wo A-

14 may order at any time that a subpoena be issued upon motion 2

15 or request of an indigent defendant. The motion or request

16 shall be supported by affidavit in which the defendant shall

17 state the name and address of each witness and the testimony

18 which he is expected by the defendant to give if subpoenaed,

19 and shall show that the evidence of the witness is material

20 to the defense, that the defendant cannot safely go to trial

21 without the witness and that the defendant does not have

22 sufficient means and is actually unable to pay the fees of

23 the witness. If the court or judge orders the subpoena to

24 be issued the costs incurred by the process and the fees of

25 the witness so subpoenaed shall be paid in the same manner

26 in which similar costa end fees are paid in case of a witness
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27 subpoenaed in behalf of the government.

28 (c) For Production of Documentary Evidence and of f4 2 (

29 2O1bect. A subpoena may also command the person to whom

30 it is directed to produce the books, papers, documents or

31 other objects designated therein. The court on motion made

32 promptly may quash or modify the subpoena if compliance

33 would be unreasonable or oppressive. The court may direct

34 that books, papers, documents or objects designated in the

35 subpoena be produced before the court at a time prior to

36 the trial or prior to the time when they are to be offered

37 in evidence and may upon their production permit the books,

38 papers, documents or objecte or portions thereof to be in-

39 spected by the parties and their attorneys.

40 (d) Service. A subpoena may be served by the marshal, F'4 2

41 by his deputy or by any other person who is not a party and

42 who is not less than 18 years of age. Service of a sub-

43 poena shall be made by delivering a copy thereof to the

44 person named and by tendering to him the fee for 1 day's

45 attendance and the mileage allowed by law. When the sub-

46 poena is issued on behalf of the government or of an

47 indigent defendant fees and mileage need not be tendered.

48 (e) For Taking Deposition; Place of Examination. "U' 2C

49 (1) An order to take a deposition authorizes the

50 issuance by the clerk of the court for the district

51 in which the deposition is to be taken of subpoenas

52 for the persons named or described therein.
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53 (2) A resident of the district in which the

54 deposition is to be taken may be required to

55 attend an examination only in the county wherein

56 he resides or is employed or transacts his business

57 in person. A nonresident of the district may be

58 required to attend only in the county where he is

59 served with a subpoena or within 40 miles from the

60 place of service or at such other place as is fixed

61 by the court.

62 (if) For Hearing or Trial.

63 (1) A subpoena requiring the attendance of a

64 witness at a hearing or trial may be served at any

65 place within the United States.

66 (2) A subpoena directed to a witness in a foreign

67 country shall issue under the circumstances and In

68 the manner and be served as provided in the Act of

69 July 3, 1926, c. 762, as 2, 3, 4, 44 Stat. 835-836;

70 28 U. S. C. as 712, 713, 714.

71 (g) Contempt. Failure by any person without adequate ' g •

72 excuse to obey a subpoena served upon him may be deemed a

73 contempt of the court from which the subpoena issued or

74 of the court for the district in which it issued if it

75 was issued by a commissioner.
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V. VENUE AviCa)

1 Rule 20. Proceedine in the District of the Offense.

2 All proceedings shall be had in a district and division

3 in which the offense was comitted, except as otherwise

4 provided in these rules.
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1 Rule 21. Transfer within the DietriCt. In a Ax (k

2 district containing more than one division the

3 arraignment may be had, a plea entered, the trial

4 conducted or sentence imposed, if the defendant con-

5 aents, in any division and at any time.
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1 Rule 22. Transfer from the District -/-M2V+ !ior Plea

2 and Sentence. A defendant arrested in a district other

3 than that in which the indictment or information is

4 pending against him May state in writing, after receiving

5 a copy of the indictment or information, that he wishes

6 to plead guilty or nol contendere, to waive trial in

7 the district in which the indictment or information is

8 pending and to connent to disposition of the case in the

9 district in which he was arrested, subject to the ap-

10 proval of *-he United States attorney for each district.

11 Upon receipt of the defendant's statement and of the

12 written approval of the United States attorneys, the

13 clerk of the court in which the indictment or information

14 is pending shall transmit the papers in the proceeding

15 or certified copies thereof to the clerk of the court

16 for the district in which the defendant is held and the

17 prosecution shall continue in that district. If after

18 the proceeding has been transferred the defendant pleads

19 not guilty, the clerk shall return the papers to the

20 court in which the Prosecution was commenced and the

21 proceeding shall be restored to the docket of that court.
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1 Tle 2A.Transfer from the District or Division

2 for Trial.

35 (a) For Prejudice in the District or Divisio-.

4 The court upon motion cf the defendant shall transfer

5 a proceeding to another district or divisior, if the

6 coirt is satisfied that there exists in the district

7 or division where the orosecution is Dending so great

8 a preJudice against the defendant that he cannot

9 obtain a fair and impartial trial in that distrIct or

10 division.

11 (b) Offense Committed in Two or More Districts or

12 Divisionu. The court upon motion of the defendant shall

13 transfer a proceeding to another district or dlvision if

14 the indictment or information charges an offense com-

15 mitted in more then one district or division and if the

16 coart is satisfied that in the interest of justice the

17 proceeding should be transferred to another district or

18 division in which the commission of the offense is charged.

19 (c) Proceedings on Transfer. When a transfer is

20 ordered the clerk shall transmit to the clerk of the

21 court to which the proceeding is transferred all papers

22 in the proceeding or duplicates thereof and any bail

23 taken, and the prosecution shall continue in that dis-

24 trict or division.
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1 Rule 24. Time of motion to Transfer. A motion '

2 to transfer under these rules may be made at or before

3 arraignment or at such other time as the court or these

4 rules may prescribe.
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VI TRIAL

/

I Rule 25. Trial by Jury or by the Court.

2 (a) Trial byJury. Cases required to be tried by jury

3 shall be 80 tried unless the defendant waives a jury trial

4 in vriting with the approval of the court and the consent

5 of the government.

6 (b) Jury of Less than Twelve. Juries shall be of 12

7 but at anr time before verdict the parties may stipulate

8 in writing with the approval of the court that the jury

9 shall consist of any number less than 12.

10 (c) Trial withouLt Juy. In a case tried without

11 a jury the court shall make a general finding and may in

12 addition find the facts specially.
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1 Rule 26. Trial Jurors. 22 (4J

2 (a) Examination. The court may permit the defendant

3 or his attorney and the attorney for the government to

4 conduct the examination of prospective Jurors or may

5 itself conduct the examination. In the latter event the

6 court shall permit the defendant or his attorney and the

7 attorney for the government to supplement the examination

8 by such further inquiry as it deems proper or shall

9 itself submit to the prospective Jurors such additional

10 questions by the parties or their attorneys as it deems

11 proper.

12 (b) Peremptory Challenges. If the offense charged

13 is punishable by death, each side is entitled to 20

14 peremptory challenges. If the offense charged is punish-

15 able by Imprisonment for more than one year, each side is

16 entitled to 6 peremptory challenges, but if there is more

17 than one defendant the defendants jointly are entitled to

18 10 pereL.8e;o y challenges. If the offense cbnrged is

19 punishable ly imprisonment for not more than one year

20 or by fine or both, each side is entitled to 3 peremptory

21 challenges, but if there is more than one defendant the

22 defendants jointly are entitled to 6 peremptory challenges.

23 (c) Alternate Jurors. The court may direct that not

24 more than 4 Jurors in addition to the regular jury be

25 called and ikpanelle d to sit as alternate Jurors. Alter-

26 nate jurors in the order in which they are called shall
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27 replace jurors who, prior to the time the jury retires to

28 consider Its verdict, become unable or disqualified to

29 perform their duties. Alternate Jurors shall be drawn

30 in the same manner, shall have the same qualifications,

31 shall be subJect to the same examination and challenges,,

32 shall take the same oath and shall have the same functions,

33 powers, facilities and privileges as the regular jurors,

314 An alternate Juror who does not replace a regular Juror

35 shall be discharged after the jury retires to consider

36 its verdict, Each side is entitled to 1 peremptory chal-

37 lenge in addition to those otherwise allowed by law if 1

38 or 2 alternate jurors are to be impanelled, and 2 peremp-

39 tory challenges if 3 or 4 alternate jurors are to be

40 impanelled. The additional peremptory challenges may be

41 used against an alternate Juror only, and the other per-

42 emptory challenges allowed by these rules may not be used

43 against an alternate Juror.
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.sS 23
1 Rule 27. Jo . If by reason of absence

2 from the district, death,, sickness or other disability the

3 judge before whom the defendant has been tried is unable to

4 perform the duties to be performed by the court after a

5 verdict or finding of guilt, any other Judge regularly

6 sitting in or assigned to the court may perform those

7 duties; but if such other judge is satisfied that he cannot

8 perform those duties because he did not preside at the

9 trial or for any other reason, he may in his discretion

10 grant a new trial.
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1 Rule 28. Evidence. In all trials the testimony of 1

2 witnesses shall be taken orally in open court, unless

3 otherwise provided by an act of Congress or by these

4 rules. The admissibility of evidence and the competency

5 and privileges of witnesses shall be governed, except

6 when an act of Congress or these rules otherwise provide,

7 by the principles of the common law as they may be

8 interpreted by the courts of the United States in the

9 light of reason and experience.
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1 Rule 29. Proof of Official Rfecord, An official D

2 record or an entry therein or the lack of such a record

3 or entry may be proved in the same manner as in civil

Ii actions.
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1 Rule 30. Expert Witnesses. The court may order

2 the defendant or the government or both to show cause why

3 expert witnesses should not be appointed, and may request

4; the parties to submit nominations. The court may appoint

5 any expert witnesses agreed upon by the parties, and may

6 appoint witnesses of its own selection. An expert witness

7 shall not be appointed by the court unless he consents to

8 act. A witness so appointed shall be informed of his

9 duties by the court at a conference in which the parties

10 shall have opportunity to participate. A witness so

11 appointed shall advise the parties of his findings, if

12 any, and may thereafter be called to testify by the court

13 or by any party. He shall be subject to cross-examination

14 by each party. The court may determine the reasonable

15 compensation of such a witness and direct its payment out

16 of such funds as miy be provided by law. The parties also

17 may call expert witnesses of their own selection.
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1 R ,. Motion for Acquittal, 2

2 (a) Motion for Judgent-of ACquittlo Motions

5 for directed verdict are abolished and moAtons for

14 judgaent of acquittal shall be used in their placeb

5 The court on motion of a defendant or of Its ovn

6 motion shall order the entry of judgment of acquittal

7 of one or more offenses charged In the indictment or

8 information after the evidenoe on either side is closed

9 if the evidence is insufficient to sustain a conviction

10 of such offense or offenses. If a defendant's motion

11 for judgment of acquittal at the close of the evidence

12 offered by the government Is not granted, the defendant

13 may offer evidence vithout having reserved the right.

14 (b) Reservation of Decision on !4tion If a 2

15 motion for judgment of acquittal is made at the close

16 of all the evidence, the court may reserve decision

27 on the motion, submit the cane to the jury and decide

18 the motion either before the jury returns a verdict or

19 after it returns a verdict of guilty or is discharged.

20 Without having returned a verdict. If the motion is

21 denied and. the case Is submitted to the jury, the

22 motion may be reneved within 5 days after the jury is

23 discharged. The motion may include in the alternative

24 a motion for a new trial. If a verdict of guilty In

25 returned the court may on such motion set aside the
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Federal Rules of Criminal Procedure
Final Report, November 1943

1 Rule 32. Instructions. At the close of the evidence

2 or at such earlier time during the trial as the court

3 reasonably directs, any party may file written requests

i that the court instruct the jury on the law as set forth

5 in the requests. At the same time copies of such requests

6 shall be furnished to adverse parties. The court shall

7 Inform counsel of its proposed action upon the requests

8 prior to their arguments to the jury, but the court shall

9 instruct the jury after thA arguments are completed. No

10 party may assig ea error any portion of the charge or

11 omission therefrom unlees he objects thereto before the

12 jury retires to consider its verdict, stating distinctly

13 the matter to which he objects and the grounds of his

14 objection. Opportunity shall be given to make the objec-

15 tion out of the hearing of the Jury.
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1 Rule 55. Verdict. 2 1

2 (a) Return. Thb verdict shall be unanimous. It shall

3 be returned by the jury to the judge in open court.

4 (b) Several Defendants. If there are two or more

5 defendants, the jury at any time during its deliberations

6 may return a verdict or verdicts with respect to a defend-

7 ant or defendants as to whom It has agreed; if the jury

8 cannot agree with respect to all, the defendant or defend-

9 ant-as to whom it does not agree may be tried by another

10 jury.

11 (c) Conviction of Lesser Offense. The defendant may -29(c

12 be found guilty of an offense necessarily included in the

13 offense charged or of an attempt to commiit either the

14 offense charged or an offense necessarily included therein

15 if the attempt is made an offense by statute.

16 (d) Poll of Jury. When a verdict is returned and 2 (4)

17 before it is recorded the jury shall be polled at the

18 request of any party or upon the court's own motion. If

19 upon the poll there is not unanimous concurrence, the

20 jury may be directed to retire for further deliberations

21 or may be discharged.
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VII. JUDGMET

1 Rule 4 Sentence and Jud.ment.

2 (a) Sentence. Sentence shall be imposed without "' c t)

3 unreasonable delay. Pending sentence the court may

4 commit the defendant or alter the bail, Before imposing

5 sentence the court shall afford the defendant an oppor-

6 tunity to make a statement in his own behalf and to

7 present any information in mitigation of punishment.

8 (b) Judgcent. A judgment of conviction shall set -' (I

9 forth the plea, the verdict or finding, and the adjudica-

10 tion and sentence. If the defendant is found not guilty

11 or for any other reason is entitled to be discharged,

12 judgment shaU be entered accordingly. The judgment

13 shall be signed by the judge and entered by the clerk.

14 (cl Presentence Investiogtion.

15 (1) When Made. The probation service of the

16 court shall make a presentence investigation and

17 rejor. Wo the court before the imposition "f sentence

18 or the granting of probation unless the court other-

19 wise directs.

20 (2) REort. The report of the presentence in-

21 vestigation shall contain any prior criminal record

22 of the defendant and such information about his

23 characteristics, his financial condition and the

24 circumstances affecting his behavior as may be help-

25 ful in imposing sentence or in granting probation or
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26 in the correctional treatment of the defendant,

27 and such other information as may be required by

28 the court. After determination of the question

29 of guilt the report shall be available, upon such

30 conditions as the court may impose, to the attor-

31 neys for the parties and to such other persons

32 or agencies having a legitimate intereet therein

33 as the court may desigate.

34 (d) Withdrawal of Plea of Guilty. A motion to 3 6ci)

35 withdraw a plea of guilty or of nolo contendere may be

36 made only before sentence is imposed or imposition of

37 sentence is suspended; but to correct manifest injustice

38 the court after sentence may set aside the Judgment of

39 conviction and permit the defendant to withdraw his plea.

40 (e) Probation. After conviction of an offense not 3^ Ce_

41 punishable by death or by life imprisonment, the defend-

42 ant may be placed on probation as provided 'y law.
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1 Rule 35. New Trial. The court may grant a new trial

2 to a defendant if required in the interest of p1uetice. If

3 trial was by the court without a jury the court may vacate

4 the judgment if entered, take additional testimony and

' direct the entry of a new judgment. A motion for new trial

6 based on grounds other than newly discovered evidence may

7 be made within 5 days after verdict or finding of guilty or

8 within such further time as the court may fix during the 5-

9 day period. A motion for a P.aw trial based on the ground

10 of newly discovered evidence or on the ground that the

11 defendant has been deprived of a constitutional right may

12 be male at any time before or after final judgment, but if

13 an appeal is pending the court may grant the motion only on

14 remand of the case.
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1 Rule 36. Arrest of Judgment. The court shall arrest a'1 3s Cd<)

2 judgment if the indictment or information does not charge

3 an offense or if the court was without jurisdiction of the

4 offense charged. The motion in arrest of judgment shall

5 be made within 5 days after verdict or finding of guilty

6 or within such further time as the court may fix during the

7 5-day period.
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1 RaI . Correction or Reduction of Sentence. Ad 3/ (I

2 The court may correct an illegal sentence at any time.

3 The court may reduce a sentence within 60 days after

4 the sentence is imposed, or within 60 days after receipt

5 by the court of a mandate issued upon affirmance of the

6 judgment or dismissal of the appeal, or within 60 days

after receipt of an order of the Supreme Court denying

8 an application for a writ of certiorari.
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1 Rule 38.Clerical Mistakes. Clerical mistakes in PfI 3i )

2 judgments., orders or other parts of the record and errors

3 in the record. arising from oversight or omission may be

4 corrected by the court at any time and after such notice,,

5 if any, as the court orders.
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/'rf 35-
VIII. APPEAL

1 Rule 39. Taking Appeal; andPetition for Writ of Certiorari.

2 (a) Taking ppeal,

3 (1) Notice of Appeal. An appeal permitted by law from 3J1-I

4 a district court to the Supreme Court or to a circuit court

5 of appeals is taken by filing with the clerk of the district

6 court a notice of appeal in duplicate. Petitions for allow-

7 ance of appeal, citations and assignments of error in cases

8 governed by these rules are abolished. The notice of appeal

9 shall set forth the title of the case, the name and address

10 of the appellant and of appellant's attorney, a general

11 statement of the offense, a concise statement of the judgment

12 or order, giving its date and any sentence imposed, the place

13 of confinement if the defendant is in custody and a state-

14 ment that the appellant appeals from the Judgment or order.

15 If the appeal is directly to the Supreme Court, the notice

16 shall be accompanied by a jurisdictional statement as pre-

17 scribed by the rules of the Supreme Court. The notice of

18 appeal shall be signed. by the appellant or appellant's

19 attorney, or by the clerk if the notice is prepared by the

20 clerk as provided in paragraph (2) of this subdivision. The

21 duplicate notice of appeal and a statement of the docket

22 entries shall be forwarded immediately by the clerk of the

23 district court to the clerk of the appellate court.

24 (2) Time for Taking Appeal. An appeal by a defendant -fi'A'

25 may be taken within 10 days after entry of the judgment or

26 order appealed from, but if a motion for a new trial is
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27 then pending an appeal from a judgment of conviction may

28 be taken within 10 days after entry of the order denying

29 the motion. When a court after trial imposes sentence upon

30 a defendant not represented by counsel, the defendant shall

31 be advised of his right to appeal and if he so requests, the

32 clerk shall prepare and file forthwith on behalf of the

33 defendant a notice of appeal. An appeal by the government

34 may be taken within 30 days after entry of the judgment or

35 order appealed from.

36 (b) Petition for Review on Writ of Certiorari.

37 (1) Petition. Petition to the Supreme Court for writ

38 of certiorari shall be made as prescribed in its rules.

39 (2) Time of Making Petition, Petition for writ of

40 certiorari may be made within 30 days after entry of the

41 judgment or within such further time not exceeding 30 days

42 as the Court or a justice thereof for cause shown may fix

43 within the 30-day period following judgment. If the judg-

44 ment was entered in a district court in Alaska, Hawaii,

45 Puerto Rico, Canal Zone or Virgin Islands, the petition

46 shall be deemed in time if mailed under a postmark dated

47 within such 50-day period.
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1 Rule 40. Stay of Execution, and Belief Pending Review. ' 3

2 (a) S ofxun.

3 (1) Death. A sentence of death shall be stayed if G ( /

4 an appeal is taken.

5 (2) Imprisonment. A sentence of imprisonment shall

6 be stayed if an appeal is taken and the defendant elects

7 with the approval of the court to remain in detention

8 pending appeal or is admitted to bail.

9 (3) Fine. A sentence to pay a fine or a fine and

10 costs, if an appeal is taken, may be stayed by the

11 district court or by the circuit court of appeals upon

12 such terms as the court deems proper. The court may

13 require the defendant pending appeal to deposit the

14 whole or any part of the fine and costs in the

15 registry of the district court, or to give bond for

16 the payment thereof, or to submit to an examination

17 of assets, and it may make any appropriate order to

18 restrain the defendant from dissipating his assets.

19 (b) Bail. Admission to bail upon appeal or certiorari .? (t)

20 shall be as provided 1ih these rules.

21 (c) Apnlication for Relief Pending Review. If appli- 3 iC)

22 cation 's made to a circuit court of appeals or to a cir-

23 cuit judge or to a Justice of the Supreme Court for bail

24 pending appeal. or for an extension of time for docketing the

25 record on appeal or for any other relief which might have been

26 granted by the district court, the application shall be upon

27 notice and shall show that application to the district court
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28 is not practicable or that application has been made to the

29 district court and denied with the reasons given by the

30 district court for the denial, or that the action of the

31 district court on the application did not afford the

32 relief to which the applicant considers himself to be

33 entitled.
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1 Rule 41. 1pevisionofApe. Ad 37

2 (a) Supervision in Appellate Court. The supervision and 37(4)

3 control of the proceedings on appeal shall be in the appellate

4 court from the time the notice of appeal is filed with its

5 clerk, except as otherwise provided in these rules. The appel-

6 late court may at any time entertain a motion to dismiss the

7 appeal, or for directions to the district court, or to modify

8 or vacate any order made by the district court or by any judge

9 in relation to the prosectuion of the appeal, including any

10 order fixing or denying bail.

11 (b) The Record on Appeal. _7 J

12 (1) Preparation and Form. The rules and practice

13 governing the preparation and form of the record on

14 appeal in civil actions shall apply to the record on

15 appeal in all criminal proceedings, except as otherwise
X, r */

16 provided in these rules.
_o,37

17 (2) Use of TIyperitten Record. The circuit court of

18 appeals may dispense with the printing of the record on

19 appeal and review the proceedings on the typewritten record.

20 (c) Docketing of Appeal and Record on Appeal. The record 37(c)

21 on appeal shall be filed with the appellate court and the pro-

22 ceeding there docketed within 40 days from the date the notice

23 of appeal is filed in the district court, but if more than one

24 appeal is taken from the same judgment to the same appellate

25 court, the district court may prescribe the time for filing and

26 docketing, which in no event shall be less than 40 days from

27 the date the first notice of appeal is filed. In all cases
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28 the district court or the appellate court or, if the appellate

29 court is not in session, any Judge thereof may for cause shown

30 extend the time for filing and docketing. 1f

31 (d) Setting the Appeal for Argment. Unless good cause 37(e.)

32 is shown for an earlier hearing, the appellate court shall

33 set the appeal for argument on a date not less than 30 days

34 after the filing in that court of the record on appeal and as

35 soon after the expiration of that period as The state of the

36 calendar will permit. Preference shall be given to appeals

37 in criminal cases over appeals in civil cases.
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IX. SUPPLEIENTARY AND SPECIAL PROCEEDINGS

1 Rule 42. Commitment to Another District; Removal. ' 32-

2 (a) Arrest in Nearby District. If a person is

5 arrested on a warrant issued upon a complaint in a dis-

4 trict other than the district of the arrest but in the

5 8ame state, or on a warrant issuod in another state but

5 at a place less than 100 miles from the place of arrest,

6 or without a warrant for an offense committed in another

7 district in the same state or in another state but at a

8 place less than 100 miles from the place of the arrest,

9 he shall be taken before the nearest available commis-

10 sionor or other nearby officer described in Rule 5(a);

11 preliminary proceedings shall be conducted in accordance

12 with Rule 5(b) and (c); and if held to answer, hu shall

15 be held to answer to the district court for the district

14 in which the prosecution is pcnding, or if thr- arrest was

15 without a warrant, for the district in wlhch the offcnec

16 was committed. If such an arrost is made on a warrant

17 issued on an indictment or information, the person

18 arrcetcd shall be taken bcforc the district court in

19 which the prosicution is pending or, for thu purposo of

20 admission to bail, bcforu a commissioner in the district

21 of the arrest in accordance with provisions of Rule 9

22 (c) (1).

23 (b) Arrest in Distant District.

24 (1) Appearance Before Commissioner or juQde. If

25 a porson is arrested upon a warrant issued in anothcr
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26 state and at a place 100 miles or more from the place

27 of arrest, or without a warrant for an offense committed

28 in another state at a place more than 100 miles from

29 the place of the arrest, he shall be taken without un-

30 necessary delay before the nearest available commis-

31 sioner or a nearby judge of the United States in the

32 district in which the arrest was made.

33 (2) Statement by Commissioner or Judge. The com-

34 missioner or judge shall inform the defendant of the

35 charge against him, of hie right to retain counsel and

36 of his right to have a hearing 'or to waive a hearing

37 by signing a waiver before the commissioner or judge.

38 The commissioner or judge shall also inform the de-

39 fendant that he is not required to make a statement

40 and that any stat-'jr-.t made by him may be used

41 against him, shall allow him reasonable opportunity

42 to consult counsel and shall admit him to bail as

43 provided in these rules.

44 (3) Hearing; Warrant of Removal or Discharge.

45 The defendant shall not be called upon to plead.

46 If the defendant waives hearing, the judge shall

47 issue a warrant of i inoval to the district where

48 the proBecution is pending. It the defendant does

49 not waive hearing, the ccmmei, .oner or judge shall

50 hear the evidence. If the commissioner hears the



Federal Rules of Criminal Procedure
Final Report, November 1943

Rule 42, Page 3

51 evidence he shall report his findings and recommenda-

52 tione to the judge. At the hearing the defendant may

53 cross-examine witnooses against him and may introduce

54 evidence in his own behalf. If it appears from the

55 commisasioner's report or from the evidence adduced

56 before the judge that sufficient ground has been

57 shown for ordering the removal of the defendant, the

58 judge shall issue a warrant of removal to the district

59 where the prosecution is pending. Otherwise he shall

60 discharge the defendant. If the prosecution is by in-

61 dictment, a warrant of removal shall issue upon pro-

62 duction of a certified copy of the indictment and

65 upon proof that the defendant is the person named in the

64 indictment. If the prosecution is by information or

65 complaint, a warrant of removal shall issue upon the

66 production of a certified copy of the information or

67 complaint ar.d upon proof that there is probable cause

68 to believe that the defendant is guilty of the offense

69 charged. If a warrant of removal is issued, the de-

70 fendant shall be admitted to bail for appearance in

71 the district in which the prosecution is pending in

72 accordance with Rule 48. After a defendant is held

73 for removal or is discharged, the papers in the pro-

74 SCeding and any bail taken shall be transmitted to
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75 the clerk of the district court in which the

76 prosecution is pending.

77 (4) Hearing and Removal on Arrest without a

78 Warrant. If a person is arrested without a warrant,

79 the hearing may be continued for a reasonable time,

80 upon a showing of probable cause to believe that he

81 is guilty of the offense charged; but he rpay not be

82 removed as herein provided unless a warrant issued

83 in the district in which the offense was committed

84 is presented.



Rule 43, new (e)
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1 Rule 43. Search and Seizure. t Y3

2 (a) Authority to Issue Warrant. A search warrant

3 authorized by this rule may be issued by a judge of the

4 United States or of a state or territorial court of record or

5 by a United States commissioner within the district wherein the

6 property sought is located.

7 (b) Grounds for Issuance. A warrant may be issued under

8 this rule to search for and seize any property

Y (1) Constituting the fruits of a violation of a law

of the United States: or

(2) Designed or intended for use or which Is or has

12 been used as the means of ccmmitting a criminal offense;

23 or

14 (3) Poesessed, controlled, or designed or Intended

.15 for use or which is or has been used in violation of the

16 Act of June 15, 1917, c. 30, title VIII, a 4, 40 Stat.

17 226, and title XI, a 22, 40 Stat. 230, as amended by the

18 Act of March 28, 1940,'c. 72, e 8, 54 Stat. 80; 18 U. S. C.

19 8 98.

20 (c) Issuance and Contents. A warrant shall issue only

21 on affidavit sworn to before tLe judge or commissioner and

22 establishing the grounds for issuing the warrant. If the

23 judge or ccnmissioner is satisfied that grounds for the ap-

24 plication exist or that there is probable cause to believe

25 that they exiet, he shall issue a warrant identifying the

26 property and naming or describing the person or place to be

27 searched. The warrant shall be directed to a civil officer
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28 of the United States authorized to enforce or assist in

29 enforcing any law thereof or to a person so authorized by

50 the President of the United States. It shall state the

31 grounds or probable cause for its issuance and the names

32 of the persons whose affidavits have been taken in support

33 thereof. It shall command the officer to search forthwith

54 the person or place named for the property specified.

55 The warrant shall direct that it be served in the daytime,

36 but if the affidavits are positive that the property Is on

37 the person or in the place to be searched, the warrant may

38 direct that it be served at any time. It shall designate

39 the district judge or the commissioner to whca it shall

40 be returned.

41 (d) Execution and Return with Inventory. The warrant

42 may be executed and retuzned only within 10 days after its

43 date. The officer taking property under the warrant shall

44 give to the person from whom or from whose premises the prop-

45 erty was taken a copy of the warrant and a receipt for the

46 property taken or shall leave the copy and receipt at the

47 place from which the property was taken. The return shall

48 be made prcmptly and shall be accompanied by a written in-

49 ventory of any property taken. The inventory shall be made

50 in the presence of the applicant for the warrant and. the

51 person from whose possession or premises the property was

52 taken. if they are present, or in the presence of at least

55 one credible person other than the applicant for the
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54 warrant or the person from whose possession or premises

55 the property was taken, and shall be verified by the

56 officer. The judge or commissioner shall upon request

57 deliver a copy of the inventory to the person from whom or

58 from whose premises the property was taken and to the applicant

59 for the warrant.

60 (e) Motion for Return of Seized Pro ert and to Supress

61 Evidence. A person whose property has been seized under a

62 warrant may move for the return of the property or to suppress

63 the evidence obtained under the warrant on the ground that

64 (1) the warrant is insufficient on its face, or that (2) the

65 property seized is not that described in the warrant, or that

66 (3) there was not probable cause for believing the existence

67 of the grounds on which the warrant was issued, or that (4) the

68 warrant was executed illegally. If seizure was made illegally

69 without a warrant, the motion to return the property or to

70 suppress the evidence may be made on that ground. The judge or

71 comissioner shall take testimony unless the ground of the motion

72 is the insufficiency of the warrant. If the motion is granted,

73 the property shall be restored unless subject to confiscation and

74 it shall not be admissible in evidence at any hearing or trial

75 of the proceeding in connection with which the seizure occurred.

76 Within 10 days after the decision of any motion provided for in

77 this rule any person aggrieved by the decision may make a motion

78 in the district court for a review thereof. A motion to suppress

79 evidence shall be made before the trial or hearing, unless
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80 opportunity therefor does not exist or the defendant is not

81 aware of the grounds for the motion, but the court in Its

82 discretion may entertain the motion at the trial or hearing.

83 (f) Scope and Definition. This rule supersedes the Act

84 of June 15, 1917, c. 30, title XI, as 1-6, 10, 11, 1.2-16, 40

85 Stat. 228, 229, 18 U. S. C. as 611-616, 620, 621, 623-626,

86 and any other provision of chapter 30 of that Act inconsistent

87 with this rule. It does not modify any other act, Inconsistent

88 with this rule, regulating search, seizure and the issuance and

89 execution of search warrants in circumetances for which special

90 provision is made. The term "property" is used in this rule

91 to include documents, books, papers and any other tangible

92 objects.
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1 Rule 44. Criminal Contmt. 3

2 (a) Sunmary Disposition. A criminal contempt may be

3 punished summarily without notice or hearing if the judge

4 certifies that he saw or heard the conduct constituting the

5 contempt and that It was committed in the actual presence

6 of the court. The order of contempt shall recite the facts

7 and shall be signed by the judge and entered of record.

8 (b) Disposition upon Notice. A criminal contempt

9 except as provided in subdivision (a) of this rule shall be

10 prosecuted on notice. The notice shall state the time and

11 place of hearing, allowing a reasonable time for the prepa-

12 ration of the defense, and shall state the essential facts

15 constitutlng the criminal contempt charged and describe it

14 as such. The notice shall be given orally by the judge in

15 open court in the presence of the defendant or, on applica-

16 tion of the United States attorney or of an attorney

17 appointed by the court for that pu-pose, by en order to

18 show cause or an order of arrest. The defendant is

19 entitled to a trial by jury in any case in which an act

20 of Congress so provides. He is entitled to admission

21 to bail as provided in these rules, If the contempt char-

22 ged consists of disrespect to or criticism of a judge,

23 that judge is disqualified from presiding at the trial or

24 hearing except with the defendant's consent. Upon a ver-

25 dict or finding of guilt the court shall enter an order

26 fixing the punishment.
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X. GENERAL PROVISIoNS

1 Rule 45. Presence uf the Defendant. The de-

2 fendant has the right to be present at the arraign-

3 ment, at every stage of the trial including the im-

4 paneling of the Jury and the return of the verdict,

5 and at the imposition of sentence. In cases not

6 punishable by death, the defendant's voluntary ab-

7 sence after the trial has been commenced in his

8 presence shall not prevent continuing the trial to

9 and including the return of the verdict. A corpo-

10 ration may appear by counsel for all purposes. In

11 cases punishable by fine or by imprisonment for not

12 more than one year or boththe court, with the

13 written consent of the defendant that counsel shall

14 act for him, may permit arraignment to be had and a

15 plea of not guilty to be entered or the trial to be

16 conducted in the absence of the defendant.
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1 Rule 46. Assignment of Counsel. If the de-

2 fendant appears in court without counsel, the court

3 shall advise him of his right to counsel and assign

4 counsel to represent him at every stage of the pro-

5 ceeding unless he elects to proceed without counsel

6 or is able to obtain counsel.
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1 Rule 47. Time.

2 (a) Computation. In computing any period of time

3 the day of the act or event after which the designated

4 period of time begina to run Is not to be included.

5 The last day of the period so computed is to be In-

6 cluded, unless it is a Sunday or legal holiday, in

7 which event the period runs until the end of the next

8 day which is neither a Sunday nor a holiday. When a

9 period of time prescribed or allowed is less than 7

10 days, intermediate Sundays and holidays shall be ex-

11 cluded in the computation. A half holiday shall be

12 considered as other days and not as a holiday.

13 (b) Enlargement. When an act is required or

14 allowed to be done at or within a specified tine,

15 the court for cause shown may at any time in its

16 discretion (1) with or without motion or notice,

17 order the period enlarged if application therefor is

18 made before the expiration of the period originally

19 prescribed or as extended by a previous order or (2)

20 upon motion permit the act to be done after the

21 expiration of the specified period if the failure to

22 act was the result of excusable neglect; but the court

23 may not enlarge the period for taking any action under

24 Rules 35, 36 and 37, except aa otherwise provided in

25 those rules, or the period for taking an appeal, except

26 as otherwise provided in Rule 39 (a) (2).
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27 (c) Unaffected byExpiration of Tem. The period

28 of time provided for the doing of any act or the taking

29 of any proceeding is not affected or limited by the

30 expiration of a term of court. The expiration of a

31 term of court in no way affects the power of a court

32 to do any act in a criminal proceeding.

35 (d) For Motions; AffidavitH. A written motion,

34 other than one which may be heard ex parte, and notice

35 of the hearing thereof shall be served not later than

36 5 days before the time specified for the hearing unless

37 a different period is fixed by rule or order of the

38 court. For cause shown such an order may be made on

59 ex parte application. When a motion is supported by

40 affidavit, the affidavit shall be served with the

41 motion; and opposing affidavits may be served not less

42 than 1 day before the hearing unless the court permits

43 them to be served at a later time.

44 (e) Additional Time after Service by Mail. Whenever

45 a party has the right or is required to do an act within

46 a prescribed period after the service of a notice or

47 other paper upon him and the notice or other paper is

48 served upon him by mail, 3 days shall be added to the

49 prescribed period.
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1 Rule 48. Bail. 42.

2 (a) Right to Bail.

5 (1) Before Conviction. A person arrested for

4 an offense not punishable by death shall be admitted

5 to bail. A person arrested for an offense punishable

6 by death may be admitted to bail by any court or judge

7 authorized by law to do so in the exercise or discretion,

8 giving due weignt to the evidence and to the nature and

9 circumstances of the offense.

10 (2) Upon Review. Bell shall be allowed pending

11 appeal or certiorari only if it appears that the case

12 involves a substantial question which should be deter-

13 mined by the appellate court. Bail may be allowed by

14 the trial judge, or by the appellate court or, if it

15 is not in session, by any judge thereof, or by a justice

16 of the Supreme Court. The court-or the judge or Justice

17 allowing bail may at any time revoke the order admitting

18 the defendant to bail.

19 (b) Bail for Witness. If it apnears by affidavit that

20 the testimony of a person is material in any criminal pro-

21 ceeding and if it is shown that it may become impracticable

22 to secure his presence by subpoena, the court or commissioner

23 may require him to give bail for his appearance as a witness,

24 in an amount fixed by the court or commissioner. If the person

25 fails to give bail the court or commissioner may commit him

26 to the custody of the marshal pending final disposition
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27 of the proceeding in which the testimony is needed, may

28 order his release ii he has been detained for an unreason.

29 able length of timeland may modify at any time the require-

30 ment as to bail.

31 (c) Amount. If the defendant is admitted to bail,

32 the amount thereof shall be such as in the judgment of

33 the commissioner or court or judge or justice will insure

34 the presence of the defendant, having regard to the nature

35 and circumstances of the offense charged, the weight of the

36 evidence against him, the financial ability of the defendant

37 to give bail and the character of the defendant.

38 (d) Form, and Place oDeposit. A person required or

39 permitted to give bail shall execute a bond for his appearance.

40 One or more sureties may be required} cash or bonds or notes

41 of the United States may be accepted and in proper cases nc

42 security need be required. Bail given originally on appeal

43 shall be deposited in the registry of the district court

44 from which the appeal is taken.

45 (e) Justification of Sureties. Every surety, except

46 a corporate surety which is approved as provided by law,

47 shall justify by affidavit and may be required to describe

48 in the affidavit the property by which he proposes to

49 justify and the encumbrances thereon, the number and

50 amount of other bonds and undertakings for bail entered

51 into by him and remaining undischarged and all his other
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52 liabilities, No bond shall be approved unless the surety

53 thereon appears to be qualified.

54 (f) Forfeiture.

55 (1) Declaration, If there is a breach of condition

56 of a bond, the district court shall declare a forfeiture

57 of the bail.

58 (2) Setting Aside. The court may direct that a for-

59 feiture be set aside if it appears that there has been

60 no willful default by the defendant, that a trial can

61 be had and that Justice does not require the enforcement

62 of the forfeiture.

63 (3) Enforcement. When a forfeiture has not been

64 set aside, the colrt shall on motion enter a judgment

65 of default and execution may issue thereon. By enter-

66 ing into a bond the obligors submit to the jurisdiction

67 of the district court and irrevocably appoint the clerk

68 of the court as their agent upon whom any papers affect-

69 ing their liability may be served. Their liability may

70 be enforced on motion without the necessity of an independ-

71 ent action. The motion and such notice of the motion as

72 the court prescribes may be served on the clerk of the

73 court, who shall forthwith mail copies to the obligors

74 to their last known addresses.

75 (4) Remission. After entry of such judgment, the

76 court may remit it in whole or in part under the condi-

77 tions applying to the setting aside of forfeiture in
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78 Paragraph (2) of this subdivision.

79 (g) Exoneration. When the condition of the bond

80 has been satisfied or the forfeiture thereof has been

81 set aaidi or remitted, the court shall exonerate the

82 obligors and release any bail. A surety may be

83 exonerated by a deposit of casl in the amount of the

84 bond or by a timely surrender of the defendant into

85 custody.
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1 Rule 49, Motiong. MA applio&tion to the cout fbr / 3

2 an order shall be by motion. A motion other that one

3 made during a trial or hearing shall be in writing unless

4 the court permits it to be made orally. It shall state

5 the grounds upon which it is made and shall set forth the

6 relief or order sought. It may be supported by affidavit.
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1 Rule 50. Dismissal. The Attorney General or the

2 United States attorney may file & diasmisal of the

3 ndicotment or information with a statement of the

4 reasons therefor and the prosecution shall thereupon

5 terminate. Such a dismissal may not be filed duaifr

6 the trial without the consent of the defendant.
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1 Rule 51. Service and. Filing of' Pwap

2 (a) Service: When-Requirod. Written motions other

3 than those which are heard ex pArte, written notices,

4 designations of record on appeal and similar papers shall

5 te served upon the adverse parties.

6 (b) Service: How Made. Whenever under these rules

7 or by an order of the court service is required or per-

8 mitted to be made upon a party represented by an attorney,

9 the service shall be made upon the attorney unless service

10 upon the party himself is ordered by the court. Service

11 upon the attorney or upon a party shall be made in the

12 manner provided in civil actions.

13 (c) Notice of Orders. Immediately upon the entry of

14 an order the clerk shall neil to each party affected

15 thereby a notice thereof end shall make a note in the

16 docket of the mailing.

17 (d) Filing. Papers required to be served shall be

18 filed with the court. Papers shall be filed in the manner

19 provided in civil actions.
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1 Rule 52. Comnunications by Counsel to Jade,.

2 Copies of all comunications, memoranda and briefs sub-

3 mitted by counsel to a judge and relating to a proceed-

4 ing pending before him shall be delivered simultaheously

5 to counsel for adverse parties, Counsel shall not confer

6 with a judge regarding the merits of a proceeding pending

7 b3fore himj, except in the presence of or with the consent

8 of counsel for adverse partles.
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1 Tule 53. Calendars, The district courts may provide ,f 16<.,

2 for placing criminal proceedings upon appropriate calendars.

3 Preference shall be given to criminal proceedings as far as

4 practicable.
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1 Rule 54. Exceptions Unnecessag. Exceptions to rulings

2 or orders of the court are unnecessary and for all purposes

3 for which an exception has heretofore been necessary it is

4 sufficient that a party, at the time the ruling or order of

5 the court is made or sought, makes known to the court the

6 action which he desires the court to take or his objection

7 to the action of the court and the grounds therefor; but

8 if a party has no opportunity to object to a ruling or orders

9 the absence of an objection does not thereafter prejudice him.
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1. Rule 55. Harmless Error and Plain Error.

2 (a) Harmless Error. Any error, defect, irregularity

3 or variance which does not affect substantial rights

4 shall be disregarded.

5 (b) Plain Error. Plain errors or defects affecting

6 substantial rights may be noticed although they were not

7 brought to the attention of the court.
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1 Rule 56. Regulation of Coniuct in the Court Room.

2 The taking of photographs in the court room during tbe

3 progress of Judicial proceedings or radio broadcasting

4 of judicial proceedings shall not be permitted by the

5 court.
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1 Rule 57, plication and Ex tion. 0

2 (a) courts and Commissioners.

3 (1) Courts. These rules apply to all criminal

4 proceedings in the district courts of the United

5 States, which include the District Court of the United

6 States for the District of Columbia, the District Court

7 for the Territory of Alaska, the United States District

8 Court for the Territory of Hawaii, the District Court

9 of the United States for Puerto Rico, the United States

10 District Court for the District of the Cenal Zone and

11 the District Court of the Virgin Islands; in the United

12 States circuit courts of appeals, which include the

13 United States Court of Appeals for the District of

14 Columbia; and in the Supreme Court of the United States.

15 (2) Commissioners. The rules applicable to criminal

16 proceedings before commissioners shall apply to similar

17 proceedings before judges of the United States or of the

18 District of Columbia. They do not apply to criminal pro-

19 ceedings before other officers empowered to commit persons

20 charged with offenses against the United States.

21 (b) Pr eings.

22 (1) Removed Proceedings. These rules apply to crim-

23 inal prosecutions removed to the district courts of the

24 United States from state courts and govern all procedure

25 after removal.
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26 (2) Offenses Outside a District or State.

27 These rules apply to proceedings for offenses

28 committed upon the high seas or elsewhere out of

29 the jurisdiction of any particular state or

30 is ri, except that such proceedings may be had

31 in any district authorized by the Act of March

32 3, 1911., c. 231, a 41, 36 stat. 1100, Judicial

33 Code a 41 28 V. S. C. s 102.

34 (3) r--ce Bonds. These rules do not alter

35 the power of? Judges of the United States or of

36 United St&'k . ecommissioners to hold to security

37 of the peace und for good behavior under the

38 Act of March 3, 1911, Ca 231, s 270, 36 Stat.

39 1163, Judicial Coded ;I'70, 28 U. S. C. a 392,

40 and under Revised Statutes - 4069, 50 U. S. C.

41 8 23, but in such cases the procedure shall

42 conform to these rules so far as they are appli-

43 cable.

44 (4) Trials before Commissioners. These rulae

45 do not apply to proceedings before United States

46 commissioners and in the district courts under

47 the Act of October 9, 1940, c. 785, 54 Stat.

48 1058-1059, 18 U. S. C. Be 576-5764, relating

49 to petty offenses on federal reservations.
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50 (5) Other Proceedings. These rules are not

51 applicable to extradition and rendition of fugi-

52 tives; forfeiture of property for violation of a

53 statute of the United States; or the collection

54 of fines and penalties. They do not apply to pro-

55 ceedings under the Federal Juvenile Delinquency

56 Act so far as they are inconsistent with that act.

57 They do not apply to stumary trials for offenses

58 against the navigation laws under Revised Statutes

59 se 43004305, 33 U5 S. C. se 391-396, or to pro-

60 ceedings involving disputes between seamen under

61 Revised Statutes as 4079-4081, as amended, 22

62 U. S. C. as 256-258, or to proceedings for fishery

63 offenses under the Act of June 28, 1937, C, 392,

64 50 Stat. 325-327, 1.6 U. S. C. se 772-772i.

65 (C) Application of Terma. As used in these rules

66 the term "State" includes District of Columbla, ter-

67 ritory and insular possession. "Law" includes statutes

68 and judicial decisions. "Act of Congress" includes any

69 act of Congress locally applicable to and in force in

70 the District of Columbia, In a territory or in an in-

71 sular possession. "District court" Includes all district

72 courts named in subdivision (a), paragraph (1) of this

73 rule. "Civil action" refers to a civil action in a
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74 district court. "Oath" includes affirmation, "District

75 judge" includes a justice of the District Court of the

76 United States for the District of Columbia. "Senior

77 district judge" includes the chief justice of the District

78 Court of the United States for the District of Columbia.

79 "Judge of a circuit court of appeals" includes a justice

80 of the United States Court of Appeals for the District of

81 Columbia. "Senior circuit judge" includes the chief

82 justice of the United States Court of Appeals for the

83 District of Columbia. "Attorney for the government" means

84 the attorney general, an authorized assistant of the

85 attorney general, a United States attorney and an auth-

86 orized assistant of a United States attorney. The words

87 "demurrer," "motion to quash," "plea in abatement," "plea

88 in bar" and "special plea in bar" in any act of Congress

89 shall be construed to mean the motion raising a defense

90 or objection provided in Rule 12.
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1 Rule 58. Records. The clerk of the district court

2 and each United States commissioner shall keep such

3 records in criminal proceedings as the Director of the

4t Administrative Office of the United States Courts, with

5 the approval of the Judicial Conference of Senior Circuit

6 Judges, may prescribe.
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1 jRule I. Courts and Clerks. The circuit court of

2 appeals and the district court shall be deemed always

3 open for the purpose of filing any proper paper, of

4 issuing and returning process and of making motions

5 and orders. The clerk's office with the clerk or a

6 deputy in attendance shall be open during business

7 hours on all davs except Sundays and legal holidays.
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1 ]Rule 60. Rules of Court. ',f f

2 (a) Rules by District Courts and Circuit Courts

3 o Appeals, Rules made by district courts and circuit

4 courts of appeals for the conduct of criminal px-,i

5 ceedings shall not be inconsistent with these rules.

6 Copies of all rules made by a district court or by a

7 circuit court of appeals shall upon their prcmulgation

8 be furnished to the Administrative Office of the United

9 States Courts. The clerk of each court shall make

10 appropriate arrangements, subject to the approval of

11 the Director of the Administrative Office of the

12 United States Courts, to the end that all rules made

13 as provided herein be published promptly and tbat

14 copies of them be available to the public.

15 (b) Procedure Not Otherwie2Specified. If no

16 procedure is specifically prescribed by rule, the

17 court may proceed in aAy lawful manner not inconsistent

18 with these rules or vith any applicable statute.
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1 Rule 61. Forms. The forms contained in the Appendix ,D an,

2 of Forms are illstrative and not mandatory.
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1 Rule 62. Effective Date. These rules take effect

2 on the day which is 3 months subsequent to the adjourn-

3 ment of the second regular session of the 78th Congress,

4 but if that day is prior to September 1, 1944, then they

5 take effect on September 1, 1944. They govern all

6 criminal proceedings thereafter commenced and so far as

7 just and practicable all proceedings then pending.



Fed.eral Rulea of Criminal Prooedure
Fixial Report, November 1943

1 Rule 63. Title. These rules mazy be known and i? , Ado

2 cited as the Federal Rules of Criminal Procedure.

U

I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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APPENDIX OF FORMS

Table of Forms

Form

1. Indictment for Murder in the First Degree of Federal Officer

2. Indictment for Murder in the FfrutDegree on Federal Reservation

3. Indictment for Mail Fraud

4. Indictment for Sabotage

5. Indictment for Internal Revenue Violation

6. Information for Food and Drug Violation

7. Warrant for Arrest of Defendant

8. Simmons

9. Warrant of Removal

10 Search Warrant

11. Motion for the Return of Seized Property and the

Suppression of Evidence

12. Appearance Bond

15. Waiver of Indictment

14. Motion by Defendant to rlismiss the Indictment

15. Subpoena to Testify

16. Subpoena to Produce Document or Object

17. Warrant for Arrest of Witness

18. Motion for New Trial

19. Motion In Arrest of Judgment

20. Judgment and Commitment

21. Notice of Appeal

22. Statement of Docket Entries
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Form 1. Indictment for Murder in the First Degree
of Federal Officer

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF a ,

_ DIVISION

United States of America )
No.

v.
) (Criminal Code 8 273,

John Doe ) 18 U. S. C. as 452, 253)

The grand jury charges:

On or about the day of , 19_, in the

__________District of a John Doe with premeditation

shot and murdered John Roe, who was then an officer of the

Federal Bureau of Investigation of the Department of Justice

engaged in the performance of his official duties.

A True Bill.

Foreman.

United States Attorney.



Federal Rules of Criminal Procedure
Final Report, November 1943

Form 2. Indictmont for Murder in the First Degree
un Federal Reservation

IiN THE DISTRICT COURT CF TEE UNITED STATES

THE -DISTRICT OF _

DIVISION

United Statee of America
No.

v. )
(18 U. S. C. se 451, 452)

John Doe )

The grand jury charges:

On or about the day of , 19_, In tha

District of _, and on lands acqaired for

the use of the United States and under the (exclusive) (concurrent)

jurisdiction of the United States, John Doe with prereditatlon

shot and Murdered John Roe.

A True Bill.

Foreman.

United States Attorney.
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Form 3. Indictment for Mail Fraud

IN THE DISTRICT COURT OF THE UNITED STATES

FOR TEE DISTRICT OF _ ,

DIVISION

United States of America )
No.

v1. )
) (Criminal Code a 215,

Joihn Doe et al. ) 18 U. S. C. 8 338)

The grand jury charges:

1. Prior to the day of Ad 19

and continuing to the day of , 19 the

defendants John Doe, Richard Roe, John Stiles and Richard

Miles devised and intended to devise a scheme and artifice

to defraud purchasers of stock of XY Company, a California

corporation, and to obtain money and property by means of the

following false and fraudulent pretenses, representations and

promises, well knowing at the time that the said pretenses,

representations and nromises would be false when made: That

the XY Company owned a mine at or near San Bernardino,

California; that the said mine was in actual operation; that

gold ore was being obtained at said mine and sold at a profit;

that the current earnings of the company would be sufficient

to pay dividends on its stock at the r-te of eix per cent per

annum.
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2. On the _ day of , 19__, in the

__________ District of __, the defendants for the

purpose of executing the aforesaid scheme and artifice

and attempting to do so, caused to be placed in en author-

ized depository for mail matter a letter addressed to

Mrs. Mary Brown, 110 Main Street, Stockton, California, to

be sent or delivered by the Post Office Establishment of

the United States.

Second Count

1. The Grand Jury realleges all of the allegations

of the first count of this indictment, except those contained

in the last paragraph thereof.

2. On the day of __, 19_, in the

District of --- * the defendants, for the

purpose of executing the aforesaid scheme and artifice and

attempting to do so, caused to be placed in an authorized

depository for mail matter a letter addrese~d to Mr. John

J. Jones, 220 First Street, Batavia, New York, to be sent

or delivered by the Post Office Establishment of the

United States.

A True Bill.

Foreman.

United States Attorney.

1. Insert l-est mailing date alleged.
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Form 4. Indictment for Sabotage

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF

______ DIVISION

United States of America )
) No.

V. 3
) (50 U. S. C. 8 103)

John Doe )

The grand jury charges:

On or about the day of , 19_, within

the District of - _ , while the United States

was at war, John Doe, with intent to injure, interfere with

or obstruct the United States in carrying on the war, wilfully

made and caused to be made in a defective manner certain war

material consisting of shells, in that he placed and caused

to be placed certain material in a cavity of the shells so as

to make them appearto be solid metal, whereas in fact the

shells were hollow.

A True Bill.

Foreman.

United States Attorney.
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Form 5. Indictment for Internal Revenue Violation

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF

DIVISION

United States of America )
No.

v.)
(26 U. S. C. s 2833)

John Doe )

The grand Jury charges:

On or about the day of ,19_, in the

District of , John Doe carried on the

business of a distiller without having ,gven bond as required

by law.

A True Bill.

Foreman.

United States Attorney.
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Form 6. Information for Food and Drug Violation

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF _

_______ DIVISION

United States of America )
) No.

v. )
(21 U. S. C. sa 331, 333, 3X2)

John Doe )

The United States Attorney charges:

On or about the day of _ v19_ Xin

the District of , John Doe unlawfully

caused to be introduced into interstate commerce by delivery

for shipment from the city of , (State),

to the city of X (State), a consignment of

cane containing articles of food which were adulterated in

that they consisted in whole or in part of decomposed

vegetable substance.

United States Attorney.

1
Name of city is stated only to make unnecessary a motion for a
bill of particulars and not because such a statement is an
essential fact to be alleged.
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Form 7. Warrant for Arrest
of Defendant

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF __,

DIVISION

United States of Amorica )
) No.

V. )
)

John Doe

To :1
You are hereby comanded to arrest John Doe and

bring him forthwith before the District Court for the

District of in the city of to answer

to an indictment charging him with robbery of property of

the First National Bank of _i__ _ , in violation of 12

U. S. C. a 588b.

Clerk.

By
Deputy Clerk.

1
Insert title of officer to whom warrant is issued, e

"United States Marshal for District of ;"
or "any United States Marshal; or any Special Agent of the
Federal Bureau of Investigation;" or "any United States Marshal
or any Special Agent of the Federal Bureau of Investigation;"
or "any agent of the Alcohol Tax Unit."
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Form 8. Summons

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF _

DIVISION

United States of America 3
) No.

V. )

John Doe

To John Doe:

You are hereby sumoned to apoear before the

District Court for the District of at the Post

Office Building in the city of on the

day of , 19 at 10 o'clock A. M. to

answep to an information charging you with unlawful

transportation of intoxicating liquor on which the internal

revenue tax had not been paid.

Clerk.

Deputy Clerk.

This summons was received by me at

on

on_______
DefendAnt.
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Form 9. Warrant of Removal

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF

_____ DIVISION

To :

The grand Jury of the United States for the

District of _ _ having indicted John

Doe on a charge of murder in the first degree, and John

Doe having been arrested in this District and, after

(waiving) hearing, having been committed by a United States

Commissioner to your custody pending his removal to that

district,

You are hereby commanded to remove the said

John Doe forthwith to the said District of

and there deliver him to the United States

Marshal for that District or to some other officer author-

ized to receive him.

United States District Judge.

Dated at this day of 19
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Form 10. Search Warrant (Under 18 U, S. C. a 287)

To: ___ _____ :

Affidavit having been made before me by John Doe that

he has reason to believe that on the premises known as

Street, in the city of

in the District of , there is now being concealed

certain property, namely, certain dies, hubs, molds and plates,

fitted and intended to be used for the manufacture of counter-

feit coins of the United States, and as I am satisfied that there

is probable cause to believe that the property so fitted and in-

tendte be used is being concealed on the premises above do-

cr ibed,

You are hereby commanded to search the place named

for the property specified, serving this warrant and making

the search in the daytime, and if the property be found there

to seize it, prepare a written inventory of the property seized

and bring the property before me.

Dated this day of

U. S. Commissioner for the

District of _
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Form 11. Mot'on for the Return of Seized Property and the
Suppressioa of Evidence

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF

DIVISION

No.

John Doe hereby moves this Court to direct that certain

property of which he is the owner, a schedule of which is

annexed hereto, and which on the night of

19 , at the premises known as Street, in the

city of , in the District of _ was un-

lawfully seized and taken from him by two deputies of the

United States Marshal for this District, whose true names

are unknown to the petitioner, be returned to him and that

it be suppressed as evidence against him in any criminal

proceeding.

The petitioner further states that the property was

seized against his will and without a search warrant.

Attorney for Petitioner.
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Form 12. Appearance Bond

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF

__________ DIVISION

We, the undersigned, joirntly and severally ackroiledge

that we and our personal representatives are bound to pay to

the United States of America the sum of Dollars

The condition of this bond is that the defendant

__________________ Iis to appear in the District Court of
1

the United States for the District of
2

at in accordance with all orders and directions of
3

the Court relating to the appearance of the defendant before
3

the Court in the case of United States v.

File number ; and if the defendant appears as

ordered, then this bond is to be void, but if the defendant

fails to perform this condition payment of the amount of the

bond shall be due forthwith. If the bond is forfeited and if

the forfeiture is not set aside or remitted, judgent may be

entered upon motion in the District Court of the United States

for the Dlistrict of against each debtor

Jointly and severally for the amount above stated together

1
If appearance is to be before a commissioner, change the words

following "appear' to "before _, United States Commissioner,"
2
Insert place.

3Change "Court" to "Coamiseloner" if necessary. See Note 1.
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with interest and costs, and execution may be issued or payment

secured as provided by the Federal Rules of Criminal Procedure

and by other laws of the United States.

This bond is signed on this - day of

19 at _

Name of Defendant. Address.

Name of Surety. Address.

Name of Surety. Address.

Signed and acknowledged before me this

day of 19 .

Approved:

Justification of Sureties

I, the undersigned surety, on oath say that I reside

at _ _ __ and that my net worth is the sum of

Dollars ($_ _
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I further say that

- ~~~~~~~~~~~~~~~~4

Surety,

Sworn to and subscribed before me this day of

19_ at

These lines are to provide for additional justification if
the Commissioner or Court so directs.
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Form 13. Waiver of Indictment

IV TEE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF _

____________DIVISION

United States of America )
V'o. __ _ _ _ _ _

V. )
(18 U. S. C. s 408)

John Doe )

John Doe, the above named defendant, who is accused of

violating the National Motor Vehicle Theft Act, being advised

of the nature of the charge and of his rights, hereby waives

in open court prosecution by indictment and consents that

tne proceeding may be by information instead of by Indictment.

Defendant.

Witr.ess,

Counsel for Defendant.
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Form 14. Motion by Defendant to Dismiss the Indictment

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF _

DIVISION

United States of America
No. _

V.

John Doe

The defendant moves that the indictment be dismissed on

the following grounds:

1. The court is without Jurisdiction because the offense

if any is cognizable only in the Division of the

District of

2. The indictment does not state facts sufficient to

constitute an offense against the United States.

5. The defendant has been acquitted (convicted, In jeopardy

of conviction) of the offense charged therein in the case of

United States v. in the District Court for the

________ District of , Case No. terminated

on

4. The offense charged is the same offense for which the

defendant was pardoned by the President of the United States on

day of _ _, 19_

5. The indictment was not found within three years next

after the alleged offense was committed.

(Signed) _

Address:
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Form 15. Subpoena to Testify

IV THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF

DIVISION

To

You are hereby commanded to appear in the District Court of

the United States for the District of1 at the

Courthouse, in the city of a , on the _ day of

19 at 10 o'clock A. M. to testify in the case of United States

v. John Doe.

This subpoena is issued on application of the (United States)

(defendant).

Clerk.

By
Deputy Clerk.
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Form 16. Subpoena to Produce Document
or Obiect

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF

DIVISION

To :

You are hereby oimanded to appear in the District Court of

the United States for the District of at

the Courthouse, in the city of , on the day of

-, 19 at 10 o'clock A. M. to testify in the case of

United States v. John Doe and bring with you ith

This subpoena is issued upon application of the (United

States) (defendant).

Clerk.

By
Deputy Clerk.
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torm 17. Warrant for Arrest of Witness

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF

DIVISION

_ ~~~~~~~~~~~~)
No.

v.

)
_ ~~~~~~~~~~)

To :

You are hereby commanded to arrest John Doe and bring

him forthwith before the District Court for the _

District of in the city of Am

for the reason that after having been served with subpoena

to appear at the trial of the case of United States v. Roe

on the day of , 19_, he wilfully failed to

appear.

You are further commanded to detain him in your custody

until he shall be discharged by the Court.

Upon order of Honorable , United Statee

District Judge at this day of

19 _

Clerk.

By__

Deputy Clerk.



Federal Rules of Criminal Procedure
Final Report, November 1943

Form 18. Motion for New Trial

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF

DIVISION

United States of Ame.ica )
No.

v,

John Doe )

The defendant moves the court to grant him a new trial

for the following reasons:

1. The court erred in denying defendant's motion for acquittal

made at the conclusion of the evidence.

2. The verdict is contrary to the weight of the evidence.

3. The verdict is not supported by substantial evidence.

4. The court erred in sustaining objections to questions

addressed to the witness Richard Roe.

5. The court erred in admitting testimony of the witness

Richard Roe to which objections were made.

6. The court erred in charging the jury and in refusing

to charge the jury as requested.

7. The defendant was substantially prejudiced and deprived

of a fair trial by reason of the following circumstances: the

attorney for the government stated in his argument that the

defendant had not taken the witness stand and that the defendant

had been convicted of crime.

8. The court erred in denying the defendant's motion for

a mistrial.

Attorney for Defendant.
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Form 19. Motion in Arrest of Judgment

IN THE DISTRICT COURT OF THE UNITED STATES

FOR TEE _ DISTRICT OF o

_________ DIVISION

United States of America )
No.

John Doe )

The defendant moves the court to arrest the judgent for

the following reasons:

1. The indictment does not state facts sufficient to

constitute an offense against the United States.

2. This court is without 'jurisdiction of the offense, in

that the offense if any vas not committed in this district.

Attorney for Defendant.
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Form 20. Judgment and Commitment

IN THE DISTRICT COURT OF THE UNIIEI) STATES

FOR THE DISTRICT OF

DIVISION

United States of America
)

v. ) No. __

JUDGMENT AND COMMITM1EvNT

On this day of , 19, came the attorney for the
1

government and the defendant appeared in person and

it Is by the Court Considered andA.judge& that the defendant has been
2

convicted upon his plea of

of the offense of
3

as charged

and the court having asked the defendant whether he has anything to say why

judgment should not be pronounced, and no sufficient cause to the contrary

being shown or appearing to the Court,

It is by the Court Considered andAdudged that the defendant is guilty

as charged and convicted.

1

Insert "by counsel" or "without counsel; the court advised the defendant of
his right to counsel and asked him whether he desired to have counsel appointed
by the court, and the defendant thereupon stated that he waived the right to
the assistance of counsel."
2
Insert (1) "guilty," (2) "not guilty, and a verdict of guilty," (3) "not

guilty, and a finding of guilty," or (4) "nolo contendere," as the case my be.
3
Insert "in count(e) number I if required.
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it is bythe Court Ordered and Ajudged that the defendant is hereby com-

mitted to the custody of the Attorney General or his authorized representative
4

for imprisonment for a period of

It is Further Ordered and Adjudged that

It is Further Ordered that the Clerk deliver a certified copy of this

judgment and commitment to the United States Marshal or other qualified

officer and that the copy shall serve as the commitment of the defendant.

United States District Judge.

6
The Court recommends commitment to:

Clerk.

Enter (1) sentence or sentences, specifying counts if any; (2) whether
sentences are to run concurrently or consecutively and, if consecutively,
when each term is to begin with reference to termination of preceding term
or to any other outstanding or unserved sentence; (3) whether defendant is
to be further imprisoned until payment of fine or fine and costs, or until
he Is otherwise discharged as provided by law.

5
Enter any order with respect to suspension and probation.
6
For use of Court wishing to recommend a particular institution.
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( Endorsement)

RETURN

I have executed the within Judgment and Commitment as follows:

Defendant delivered on: to:

Defendant noted appeal on:

Defendant released on:

Defendant elected, on , to remain

in detention pending appeal.

Defendant's appeal determined on:

Defendant delivered on: to:

at , the institution designated by the

Attorney General, with a certified copy of the within Judgment

and Commitment.

United States Marshal.
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Form 21. P'otice of Appeal

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF _

DIVISION

United States of America
) I..o.

~~~~~~~~~~~)
John Doe )

Name and address of appellant:

Name and address of anpellant's attorney:

Offense:

Concise statement of judgment or order, giving date, and

any sentence:

Name of institution where now confined,if not on bail:

I, the above-named appellant, hereby appeal to the

United States Circuit Court of Appeals for the _

Circuit from the above-stated judgment.

Dated:

Appellant.

1
Or "Appellant's Attorney" or "Clerk" as the case may be.

Note.--Compare Form of Notice of Appeal under Rule , Form
No. 1, annexed to Rules of Criminal Procedure after Plea of
Guilty, Verdict or Finding of Guilt, following 18 U. S. C. a 688.
See Rule 39 (a) (1) (Taking Anmeal; and Petition for Writ of
Certiorari--Taking Appeal: Notice of Apneal) Federal Rules of
Criminal Procedure.
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Form 22. Statement of Docket Entries

IN THE DISTRICT COURT OF TEE UNITED STATES

FOR THE DISTRICT OF ,

_________ DIVISION

United States of America )
) Pao. _ _ _ _ _ _

v.

)
John Dfoe

1. Indictment or information for:

Filed: , 19

2. Arraignment: 19

3. Plea to indictment or information: ___

, 19

4. Motion to withdraw plea of guilty denied:

19_

5. Trial by Jury, or by court if jury waived:

,19-

6. Verdict or finding of guilty:

19

7. Judgment--(with terms of sentence) or order:

Entered! 19

8. Notice of appeal filed: , 19

Dated: Attest:

Clerk.

Note.--Compare Form of Clerk's Statement of Docket Entries to be For-
warded under Rule , Fo-rm N1o-. 3(to accompany duplicate notice of
appeal to the United States Circuit Court of Appeals), annexed to Rules
of Criminal Procedure after Plea of Guilt, V c
Quiltp following 18 U. S. C. 688.



Index Federal Rules of Criminal Procedure
Final Report, November 1945

Rule Page

Acquittal, Motion for 31 164
Alibi, Notice of 16 105
Appeal

Record on 41(b) 199
Supervision of - ° 41 199
Taking - - - - - -- - 59 187

Application and Exception 57 268
Arraignment - 10 54
Arrest

in Distant District - - - - - 42(b) 207
in Nearby District - - - - - 42(a) 207
Warrant of, see Warrant

Arrest of Judgment - - - - - 3 36 181

Bail - - - - - 48 236
upon Appeal or certiorari - - - 40(b) 195
for Witness - - - - - - 48(b) 256

Bill of Particulars - - 7(f) 31

Calendars - - - - - 53 258
Certiorari, Petition for Writ of - - - 39 187
Challenges, Peremptory - - - - 26(b) 145
Clerical Mistakes - - - - - - 38 185
Clerks, Courts and - - 59 282
Commitment to Another District; Removal - - 42 207
Communications by Counsel to Judge - - - 52 256
Complaint - 3 7

Warrant or Summons upon - - - - 4 10
Conduct in the Court Rocm, Regvlation of - 56 266
Contempt

Criminal - - 44 220
for Failure to obey subpoena - - - 19(g) 123

Counsel
Assignment of 46 228
Communications by, to Judge - - - 52 256

Court Room, Regulation of Conduct in - - 56 266
Courts

and Clerks - - - - - 59 282
Rules by - ° - - - - 60 284

Date, Effective, of Rules - - - - 62 289
Defendant

Counsel for, Assignment of - - 46 228
Indigent, Subpoena upon request of - - 19(b) 121
Presence of - - - - - - 45 224

Defendants
Joinder of - 8(b) 40
Verdicts with respect to several - 335(b) 169

Depos itions
Subpoena for taking - - - 19(e) 122

Discovery and Inspection - - - 18 119
Dismissal - - - 50 249
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Rule

rffective Date of Rules 62 2
Error, Harmless, and Plain - - - - 55
Exoeution, Application and - - - ^
Exceptions Unnecessary - 54
Expert Witnesses - -c --

Evidence - Ad
Discovery and Inspection - - - , -
Subpoena for production of documentary -

to Suppress, Motion - - - -4e

Filing of Papers - - - - - - 5-
Forms - - - - - - A
Forms, Table of - - - -

Appearance Bond - - - - - Form 12__
Indictment

for Internal Revenue Violation -

for Mail Fraud - - - - J
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of Federal Officer - - -

on Federal Reservation - - -

for Sabotage - - - - - 4

Information for Food and Drug Violation -
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Motion
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by Defendant to Dismiss - - -

for New Trial - -x -
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Notice of Appeal - - - - - 21 52
Search Warrant - - L t

Statement of Docket Entries - - - ' 5y1
Subpoena

to Produce Document or Ob'ect - -

to Testify - - . , 1 512
Summons - - - - - - - 5cr.
Waiver of Indictment . - - -

Warrant
for Arrest

of Defendant - - - - 7
of Witness - - - - -14

of Removal - - a - a

Search - - ; tic

Grand Jury

Indictment
Bill of Paxticulars - - - - - 4'
Dismissal of - - - - - -

Motion to Dismiss - - - - - 1

Summons upon - -

Surplusage - - - - - - 4 '
Trial Together of Indictments - - 4

Waiver of - 7(b)
Warrant upon - . -
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Rule Page
Information, see Indictment

Amendment of - - - - - - 7(e) 31
Prosecution by 7(a), (b) 30

Instructions to the Jury - i - - - 32 167
Inspection, Discovery and 18 119
Investigation, Preeentence - - - - 34(c) 172

Joinder
of Defendr-ts - - 8(b) 40
of Offenses - - - - - 8(a) 40
Prejudicial, Relief from 13 89

Judge
Communications by Counsel to - - - 52 256
Disability of - - ° - - 27 148

Judgment
of Acquittal, Motion for - - 31(a) 164
Arrest of - - - - ° 181
of Conviction - - - - - 34(b) 172

Jurors
Alternate 26(c) 145
Trial _ - _ _ _ D - 26 145

Jury
Grand - - - 6 20
Instructions to - - - 32 167
of Less than Twelve - 25(b) 142
Poll of - - 33(d) 169
Trial by - - 25(a) 142
Trial without - 25(c) 142
Waiver of - - 25(a) 142

MAJoinder, see Joinder, Prejudicial, Relief from
Motion

for Acquittal - - 31 164
for change of venue, Time of - - - 24 140
Hearing on written, Time of service of notice of 47(d) 233
Raising Defenses and Objections before Trial 12 60
to Transfer, Time of 24 140

Motions - 49 246
Service of - - 51(a), (b), 252

(d)

New Trial 35 177
Notice of Alibi - 16 105

Offense, Lesser, Conviction of - - - 33(c) 169
Orders, Notice of 5 1(c) 252

Papers, Service and Fililng of - - _ - 51 252
Plea of guilty, Withdrawal of - - - 34(d) 2.73
Pleadings - 12 60
Pleas - - - 11 57
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Rule Page

Presentence Investigation - - - - 34(c) 172
Probation - - 34(e) 173
Proceedings

Records in criminal 58 280
Removal 42(b) 207
on Transfer for Trial - - - - 23(c) 137

Pre-Trial Procedure - - 15 102
Purpose of Rules - i 2 5

Record
on Appeal - - 41(b) 199
Proof of official - 29 154

Records in criminal proceedings - - 58 280
Removal - 42 207
Review, Stay of Execution, and Relief Pending 40 195
Rules of Court - - - - - 60 284

Scope of Rules - - - - - 1 1
Search and Seizure - - - - - - 43 213
Seized Property, Motion for Return of - - 43(e) 215
Sentence and Judgment 34 172
Sentence, Correction or Reduction of - - 37 183
Service and Filing of Papers - - . 51 252
Stay of Execution, and Relief Pending Review - 40 195
Subpoena - 19 121
Summons

upon Complaint - 4 10
upon Indictment or Information - - 9 51

Title of Rules 63- - - 291
Time 7 - - 47 252

Appeal, for tating - - - 39(a)(2) 187
Additional, after Service by Mail - - 47(e) 233
Certiorari, of Petition for Writ of - 39(b)(2) 188
Computation of - - 47(a) 232
Hearing on written motion, of service of

notice for - - - - - 47(d) 233
Venue, of Motion for change of - 24 140

Trial Together of Indictments or Informatione 14 95
Trial

by Court- - - 25 142
Jurors - - 26 145
by Jury - - 25 142
New - 55 177
Subpoena for witness for attendance at - 19(f) 123
Waiver of Jury - - 25(a) 142

Transfer, see Venue
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Rule Page

Venue
of Proceedings - - 20 128
Transfer

within District - - - - 21 153
Motion for, Time of 24 140
for Plea 22 135
Proceedings on - 23(c) 157
for Sentence - 22 135
for Trial - 23(a), (b) 137

Verdiict - - - - - - 33 169

Warrant
upon Complaint, of arrest - - - 4 10
upon Indictment or Information, of arrest 9 51
Search ° ° - 43(a), (b), 213,

(c), (d) 214
Witness

Bail for appearance of - - _ 48(b) 236
Expert - - - _ _ _ _ 30 159
Subpoena for attendance of - - - 19(a), (b), 121,

(f) 123


