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Introeduction

The Advisory Commaittee on Federal Rules of Criminal Procedure (*the Committee™) met

on Aprrl 27- 28, 2008 1n Washington, D.C , and took action on a number of proposed amendments
to the Rules ot Criminal Procedure. The Draft Minutes of that meeting are attached.

This report addresses a number of action items

(1) approval for transmission to the Judicial Conference of published amendments to time
computation Rule 45(a} and related amendments to Rules 5.1, 7, 12.1, 12 3, 29, 33, 34, 35,
41,47, 58, 59, and Rule 8 of the Rules Governing §§ 2254 and 2255 Cases,

(2) approval for transmusston to the Judicial Conference of published amendments to Rules
7,32,32.2, 41, and Rule 11 of the Rules Governing §§ 2254 and 2255 Cases, and

(3)approval for publication and comment of proposed amendments to Rules 6, 15, and 32 |
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Ii. Action Items—Recommendations to Forward Amendments to the Judicial Conference
A. Time Computation Rules

The first group of amendments the Commuttee recommends for transmission to the Judicial
Conference are part of the time computation project No comments specific to the Criminal Rules
affected by the time computation project were received during the period for notice and public
comment, and the Commuttee voted unanimously 1 favor of each of the proposed amendments
described below.

1. ACTION ITEM—Rule 45(a)

The Advisory Committee voted unanimously to recommend that Rule 45(a) be amended as
part of the time computation project. Only one aspect of the proposed rulc deserves special mention
Following the template, proposed Rule 45(a) applies to statutory time periods as well as to periods
stated in the rules, with the exception of statutes that provide for a different time counting rule (such
as “business days” or “excluding Saturdays, Sundays, and holidays™) At present, 1t 1s not clear
whether Rule 45(a) applies to statutory time periods. Unlike the comparable provisions 1n the other
rules (such as Fed. R. Civ P. 6(a)), Rule 45(a) currently contains no reference to statutory time
periods, nor did 1t retain the general language “any time period” used prior to restyling, Accordingly,
the proposed Committee Note recognizes that the new language may broaden the applicability of
Rule 45. 1t states that the general time computations do not apply to Rule 46(h), because that rule
is based vpon a statute that provides for a different ime-counting method.

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 45(a) be approved as published and forwarded to the Judicial Conference.

The Commuttee was also unanimous 1n recommending the following amendments to time
peniods that are intended to compensate for the change to a “days are days™ method of counting time.

2. ACTION ITEM—Rule 5.1

Rule 5 I requires a preliminary hearing to be held within 10 days after a defendant’s 1nitial
appearance 1f the defendant 1s 1n custody or 20 days if the defendant 1s not i custody. The
Commuttee recommends extending these periods to 14 and 21 days if proposcd Rule 45(a) 1s
adopted. but notes that the statutory periods are based upon 18 U S.C. § 3060(b) Becausc of the
statutory basis of the time periods in the current rule, this proposal 1s contingent upon the adoption
of a statutory amendment. If the statute can be amended, converston to 14 and 21 days would be the
rough cquivalent of the times under the current rule.
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Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 5.1 be approved as published and forwarded to the Judicial Conference.

3. ACTION ITEM—Rule 7

The Commuttee unanimously concluded that the time for mottons for a bill of particulars
should be increased from 10 to 14 days 1f proposed Rule 45(a) is adopted.

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 7 be approved as published and forwarded to the Judicial Conference.

4. ACTION ITEM--Rule 12.1

Rule 121 (alib1 defense) establishes time penods for responses and disclosure The
Committee concluded that if proposed Rule 45(a) is adopted, the 10 day periods for the defendant’s
response and the government’s disclosure under Rule 12.1(a)(2) and (b)(2) should be increased from
10 to 14 days.

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 12.1 be approved as published and forwarded to the Judicial Conference.

5. ACTION ITEM-—Rule 12.3

Rule 12.3 (public-authonty defense) establishes time periods for responses, requests, and
rephies. The Commuttee concluded that 1f proposed Rule 45(a) is adopted, the 10 day periods in Rule
12.3 should be increased to 14 days, and the 20 day periods should be increased to 21 days

Recommendation——The Advisory Committee recommends that the proposed amendment
to Rule 12.3 be approved as published and forwarded to the Judicial Conference.

6. ACTION ITEM—Rule 29

Rule 29(c)(1) requires motions for post-verdict acquittal to be filed wathin 7 days after a
verdict or the discharge of the jury  The Commuttee recommends mncreasing the time to 14 daysif
proposed Rule 45(a) 1s adopted. At present, excluding weekends and holidays from the 7 day period
means that the dcfense has at least 9 days for such motions. Requests for continuances are frequent,
and often the motions are filed in a bare bones fashion requiring later supplementation Rather than
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increasing the need for continuances, it would be preferable to set the general time at 14 days (a
multiple of 7).

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 29 be approved as published and forwarded to the Judicial Conference.

7. ACTION ITEM—Rule 33

The Commuttee concluded that the considerations that support extending Rule 29(c)(1)’s 7
day period to 14 days apply equally to motions for a new trial under Rule 33(b)2).

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 33 be approved as published and forwarded to the Judicial Conference.

8. ACTION ITEM—Rule 34

The Commuttee concluded that the considerations that support extending Rule 29(c)1)’s 7
day period to 14 days apply equally to motions for arrest of judgment under Rule 34.

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 34 be approved as published and forwarded to the Judicial Conference.

9. ACTION ITEM—Rule 35

Rule 35(a) currently allows the court to correct a sentence for anithmetic, technical, or other
clear error within 7 days after sentencing (which is, 1n practical terms, approximately 9 days under
the current counting rules) The Commuttee concluded that this period should be increased to 14
days if proposed Rule 45(a) 1s adopted. Sentencing 1s now so complex that minor technical errors
are not uncommon. Extension of the period to 14 days will not cause any jurisdictional problems
if an appeal has been filed because Fed. R App. P 4(b)(5) expressly provides that the filing of a
notice of appeal does not divest the district court of junsdiction to correct a sentence under Rule
35(a).

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 35 be approved as published and forwarded to the Judicial Conference.
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10. ACTION ITEM-—Rule 41

Rule 41{e}(2)(A)(1) now states that a warrant must command that it be executed within a
specified time no longer than 10 days (which can be up to 14 days under the current time
computation rules). The Committee recommends that the period be increased to 14 days, although
it notes that the considerations here are sigmficantly different than those pertinent to many of the
other rules. First, warrants can and often are executed on nights and weekends. Second, there is a
real concern that warrants not be executed on the basis of stale evidence. For that reason, the courts
often set a time for execution that 1s shorter than 10 days. On the other hand, there are situations 1n
which more time may be needed for the proper execution of a highly complex warrant After
weighing these various considerations, the Commuttee concluded that designating a 14 day period
was appropriate because it was the rough equivalent of the present period, followed the multiples
of 7 rule of thumb, and still left the court with discretion to set a shorter time pertod 1n individual
cases, as 1s frequently done at present.

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 41 be approved as published and forwarded to the Judicial Conference.
11. ACTION ITEM—Rule 47

The Commuttee recommends that the current requirement under Rule 47(c) that motions be
served 5 days before the hearing date be increased to 7 days 1f proposed Rule 45(a) 15 adopted.

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 47 be approved as published and forwarded to the Judicial Conference.

12, ACTION ITEM—Rule 58

Rule 58(g)(2) governs appeals from a magistrate judge’s order or judgment in cases involving
petty offenses and misdemeanors. The Commuttee recommends that the time under Rule 58(g)(2)
for wnterlocutory appeals and appeals from a sentence or conviction of a misdemeanor be increased
from 10 to 14 days 1f proposed Rule 45(a) is adopted

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 45(a) be approved as published and forwarded to the Judicial Conference.
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13. ACTION ITEM—Rule 59

The Committee concluded that the 10 day period for objections to dispositive and
nondispositive determinations, findings, and recommendations by a magistrate judge under Rule
59(a) and (b) should be increased to 14 days 1f proposed Rule 45(a) 1s adopted.

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 59 be approved as published and forwarded to the Judicial Conference.

14. ACTION ITEM—Rule 8 of the Rules Governing § 2254 Proceedings

The Committee recommends that the 10 day period for filing objections under Rule 8(b) be
increased to 14 days 1f proposed Rule 45(a) 1s adopted.

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 8 of the Rules Governing § 2254 Proceedings be approved as published and forwarded
to the Judicial Conference.

15. ACTION ITEM—Rule 8 of the Rules Governing § 2255 Proceedings

The Committee recommends that the 10 day period for filing objections under Rule 8(b) be
increased to 14 days 1f proposed Rule 45(a) 1s adopted.

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 8 of the Rules Governing § 2255 Proceedings be approved as published and forwarded
to the Judicial Conference.

B. Forfeiture Rules

Three of the published amendments—Rule 7 (indictment and information), Rule 32
(sentencing), and Rule 32.2 (forferture)—concern criminal forfeiture. They were drafted with the
assistance of specialists from both the Department of Justice and the private defense bar, and arc
intended to incorporate current practice as 1t has developed since the revision of the forferture rules
in 2000 The Committee recommends approval of cach of the rules as published
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1. ACTION ITEM—Rule 7

The amendment removes a provision that duplicates the same language in Rule 32.2, which
was mntended to consohdate the forfeiture related provisions. No comments were received, and the
Commuttee voted unammously in favor of recommending the approval of the proposed amendment
to Rule 7

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 7 be approved as published and forwarded to the Judicial Conference.

2. ACTION ITEM—Rule 32

The proposed amendment provides that the presentence report should state whether the
government 1s seeking forfeiture This is intended to promote timely consideration of issues
concerning forfeiture as part of the sentencing process.

No comments were received, and the Committee voted unanimously in favor of
recommendng the approval of the proposed amendment to Rule 32

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 32 be approved as published and forwarded to the Judicial Conference.

3. ACTION ITEM—Rule 32.2

Several changes to Rule 32.2 are proposed  In subdivision (a) the Commuttee proposes new
language to respond to uncertainty regarding the form of the required notice that the government 1s
seeking forferture. The amendment states that the notice should not be designated as a count in an
indictment or information, and that 1t need not 1dentify the specific property or money judgment that
is sought Where additional detail is needed, 1t 1s generally provided 1n a bill of particulars. After
extensive consideration in the subcommittee of language that would provide more detail about the
usc of bills of particulars, the Commuttee determined that the better course at this point 1s to leave
the matter to further judicial development guided by general comments 1 the Commuttee Note

In subdivision (b)(1) the Commuttee proposes to add language clanfying the pomt that the
court’s forteiture determination may be based on additional evidence or information accepted by the
court in the forfeiture phase of the tnal. The amendment also states that the court must conduct a
hearing when requested to do so by either party, and notes that in some nstances Live testimony will
be needed The Commuttee noted that the present rule, which refers to “cvidence or information,”
does not himit the court to considenng evidence that would be admissible under the Rules of
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Evidence (which themselves provide that they are not applicable to sentencing). Whether this is a
good policy can be debated, but 1t reflects a decision made 1n 2000 and the Committee did not seek
to reopen the matter.

Proposed subdivision (b)(2) makes two changes First, it requires the court to enter a
preliminary order of forfeiture sufficiently in advance of sentencing to permit the parties to suggest
modifications before the order becomes final as to the defendant. Second, it expressly authorizes
the court to enter a forfeiture order that is general in nature in cases where it is not possible to
identify all of the property subject to forfeiture at the time of sentencing. Recognizing the authority
to issue a general order reconciles the requirement that the court make the forfeiture order part of the
sentence with Rule 32.2(e)(1)(A), which allows the court on motion of the government to amend the
forfeiture order to include property “located and 1dentified” after the forfeiture order was entered.
The Committee Note cautions that the authority to enter a general order should be used only in
unusual circumstances, and not as a matter of course.

The proposed amendments to subdivisions (b)(3) and (4) clanfy when the forfeiture order
becomes final as to the defendant (as opposed to third parties whose interests may be affected), what
the district court 1s required to do at sentencing, and how to deal with clerical errors

Proposed subdivision (b)(5) clarifies the procedure for requesting a jury determination of
forferture, and requires the government to submut a special verdict form

Proposed subdivisions (b)(6) and (7) govern technical issues of notice, publication, and
interlocutory sale. They are based upon the civil forfeiture provisions in Supplemental Rule G of
the Federal Rules of Civil Procedure.

The only comment received concerned proposed subdivision (b)(2), which provides for the
entry of a preliminary order of forfeiture in advance of sentencing Judge Lawrence Piersol
expressed concern that this might delay sentencing because the necessary information may not be
available in advance. The Commuttee concluded that the rule as published provided a mechanism
for dealing with such cases, because 1t provides that a court must enter a preliminary order in
advance of sentencing “[u]nless doing so 1s impractical.” Accordingly, the Committee voted
unanimously to recommend the approval of the proposed amendment to Rule 32.2.

Recommendation—The Advisory Committee recommends that the proposed amendments
to Rule 32.2 be approved as published and forwarded to the Judicial Conference.
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C. Other Rules

The Commuttee also recommends that two other rules which were published for public notice
and comment be approved and forwarded to the Judicial Conference.

1. ACTION ITEM--Rule 41

The proposed amendment adapts federal warrant procedures to electronically stored
information, which 1s an increasingly important part of criminal cases. The amendment makes two
key changes First, 1t acknowledges that the very large volume of information which can be stored
on computers and other electronic storage media generally requires a two-step process in which the
government first seizes the storage medium and then reviews 1t to determine what information within
it falls within the scope of the warrant. In light of the enormous quantities of information that are
often involved, as well as the difficulties often encountered involving encryption and booby traps,
it is impractical to set a definte time period during which the offsite review must be completed. The
Commuttee Note emphasizes, however, that the court may impose a deadline for the return of the
medium or access to the electionically stored mformation.

The second change relates to the inventory. The amendment provides thatin a case involving
the se1zure of electronic storage media or the se1zure or copying of electronically stored information,
the inventory may be himited to a description of the physical storage media seized or copied
Similarly, when business papers or other documents are seized, the inventory will often refer to a file
cabinet or file drawer, rather than seeking to list cach document.

The Committee voted, with one member dissenting, to recommend that Rule 41 be approved
as amended and forwarded to the Judicial Conference.

Recommendation—The Advisory Committee recommends that the proposed amendments
to Rule 41 be approved as amended following publication and forwarded to the Judicial
Conference.

2. ACTION ITEM—Rule 11 of the Rules Governing §§ 2254 and 2255
Proceedings

The parallel amendments to Rule 11 are intended to make the requirements concerning
certificates of appealability more prominent by adding and consolidating them i the Rules
Governing § 2254 and § 2255 Proceedings 1n the District Courts. The amendments also require the
district judge to grant or deny the certificate at the time a final order is 1ssued, as now required in the
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Third Circuit, see 3d Cir. R. 22 2, 111.3, rather than after a notice of appeal is filed.! This will
ensure prompt decision-making when the issues are fresh. It will also expedite proceedings, avoid
unnecessary remands, and iform the moving party’s decision whether to file a notice of appeal.

Several public comments were recerved urging the Committee to consider bifurcating the
1ssuance of the final order and the ruling on the certificate of appealability in order to permt a party
requesting a certificate in the district court to respond to the specific reasons given 1n the final order
as well as the specific standards for issuing a certificate. The Commttee considered a proposed
modification that would accomplish this, but rejected it after much deliberation. The Committee
concluded that a single date for the ruling on the certificate and the finat order 1s essential to simplify
and expedite appellate review. Bifurcation also mcreases the nsk of confusion among pro se
petitioners. In courts where rulings on certificates are not 1ssued at the time of the final order, some
pro se petitioners reportedly delay filing a notice of appeal belteving that the time period for filing
that notice does not begin until the judge rules on the certificate or a motion for reconsideration of
a demal of a certificate. Moreover, even without bifurcation 1n the district court, a petitioner has an
opportunity to brief the question whether a certificate of appealabihity should issue when applying
for a certificate in the court of appeals.

Although the Commuttee rejected bifurcation, 1t made several changes in the rules as
published to respond to the concerns raised in the public comments. First, the Commuttee recogmzed
that there are some complex cases, such as death penalty cases with numerous claims, 1n which the
district court might benefit from briefing specifically directed to the 1ssuance of a certificate, to assist
in narrowing or focusing claims for appeal. The Commuttee addressed this point by adding a
sentence stating that before entering the order the court may direct the parties to submit arguments
on whether a certificate should be 1ssued The Committee also added two sentences at the end of
the new section to address points frequently misunderstood by pro se petitioners, The addition states
that (1) the district court’s denial of a certificate is not scparately appealable, but a certificate may
be sought n the court of appeals, and (2) a motion for reconsideration of a denial of a certificate does
not extend the time to appeal.

During the Committee’s deliberations, there was a great deal of discussion of the confusion
among pro se petitioners regarding the relationship between the notice of appeal and the certificate
of appealability. The Committee concluded that 1t would also be desirable to address this issue in
the text of the rules with a statement that a notice of appeal must be filed even 1f the district court
1ssues a certificate of appealabihty The Commuttee proposes to add this language to subdiviston (b)
of Rule 11 of the Rules Governing § 2255 Proceedings In the case of Rule 11 of the Rules

'Cases filed under § 2254 are governed by Fed. R. App. P 4(a)(1)(A)’s gencral 30 day
pertod for filing a notice of appeal 1n civil cases, but the 60 day period under Fed R App P.
4(a)(1)(B) applics to actions under § 2255 because the Umited States 1s a party
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Governing § 2254 Proceedings, there 15 currently no subdivision addressing appeals. The
Commuttee, therefore, proposes adding a subdivision that mirrors subdivision (b) in the Rules
Governing § 2255 Proceedings. In the Committee’s view, it is desirable to address this point in the
text where 1t 1s most likely to be seen by pro se petitioners. This specific point was not, however,
included in the text published for public comment.

The Committee voted to recommend that the published amendments be approved as amended
and forwarded to the Judicial Conference. Although a number of changes were made to address
1ssues raised by the public comments and 1n further deliberations regarding these issues, the
Commuttee did not believe these changes required republication of the proposed amendments.

When the Advisory Commuttee initially proposed these rules for publication, each rule
included another subdivision creating an exclusive procedure for seeking reconsideration 1n the
district court of a final order 1n §§ 2254 and 2255 cases. This aspect of the proposal was ntended
to replace motions under Fed. R. Civ. P. 60(b) and incorporate the distinction drawn 1n Gonzalez v
Crosby, 545 US 524 (2005), between Rule 60(b) motions that must be treated as second or
successive habeas petitions subject to AEDPA’s limitations on successive petitions, and Rule 60(b)
motions that did not trigger AEDPA’s hmits - At its June meeting 1in 2007, the Standing Commuttec
approved pubhication of the proposed Rule 11 provisions related to certificates of appealability, but
remanded the relief-from-final-order portions for further consideration by the Advisory Commuttee
After extensive discussion, the Advisory Commuttee voted at 1ts April meeting not to proceed with
this aspect of 1ts onginal proposal, leaving the issues for further development in the courts.
Accordingly, the provisions dealing with the procedures for seeking reconsideration 1n §§ 2254 and
2255 proceedings are not part of the rules being recommended at this time.

Recommendation—The Advisory Committee recommends that the proposed amendments

to Rule 11 of the Rules Governing §§ 2254 and 2255 Proceedings be approved as amended
Jollowing publication and forwarded to the Judicial Conference.

III.  Action Items—Recommendations to Publish Amendments to the Rules
A. ACTION ITEM—Rule 6
The proposed amendment to Rule 6(f) allows the court to receive the return of an

indictment—which generally takes only a few mmutes—by video teleconference 1n order to avoid
unnecessary cost and delay.” In sparsely settled distncts there may be no judicial officer present in

*Although the present rule on 1ts face requires the return to be made to **a magistrate
Judge,” any Article III or terntonal judge may also receive the return. Rule 1(c) provides that
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the courthouse where the grand jury meets. The problem is particularly acute in several districts
(Eastern California, Northern West Virginia, Southern lowa, Southern Florida, Alaska, and Arizona),
where judicial officers must travel from 145 to 260 miles each way between courthouses. In some
cases, weather conditions can make this travel especially difficult and hazardous. The proposed rule
will conserve judicial resources and avoid the risks attendant to this travel. Avoiding delay is also
a factor since the Speedy Tnal Act, 18 U.S C. § 3161(b), requires that an indictment be returned
within thirty days of an arrest of an individual to avoid a dismissal of the case.

The amendment retains the general requirement that the indictment be returned “in open
court.” Under the amendment, the grand jury (or the foreperson) would appear 1n the court in the
United States courthouse where the grand jury sits. Utilizing video teleconference, the judge could
participate by video from a remote location, convene court, and take the return. Indictments could
be transmitted 1n advance to the judge for review by reliable electronic means. This process
accommodates the Speedy Trial Act, 18 U S.C. § 3161(b), and preserves the judge’s time and safety

There 15 of course no historical precedent for the use of video teleconferencing, but the
Supreme Court has indicated that 1t does not regard the historical practice regarding the return of
indictments at the time of the adoption of the Fifth Amendment as binding in all respects. When the
grand jury clause was adopted, the entire grand jury was required to return the indictment in open
court This provided an opportunity for the individual grand jurors to be polled to determine whether
a sufficient number supported each indictment, and also created a record that the defendant had been
indicted. By 1912, however, the Supreme Court indicated that Congress need not be bound by this
historical practice, and thus might choose to modify the requirement that the grand jury appear as
a body. Breese v. United States, 226 U.S. 1 (1912)* The present rules take advantage of this
flexibility, allowing the grand jury foreperson or deputy foreperson to return the indictment. The
Commuttee recommends that the rule be amended to authonze the use of modern technology of video
teleconferencing when necessary to avoid excessive cost and delay The Committee Note provides,
however, that having the judge 1n the same courtroom remains the preferred practice, because it
promotes the public’s confidence in the integnity and solemnity of federal criminal proceedings.

The Committee voted to recommend that the proposed amendment to Rule 6(f) be published
for notice and public comment.

“When these rules authorize a magistrate yudge to act, any other federal judge may also act.”
Under Rule 1(b)(3) the term *“{ederal judge™ includes a magistrate judge, article Il judge, and
terntory judge

'The Court stated “The reasons for the requirement, 1f they ever were very strong, have
disappeared, at least in part, and we have no doubt that Congress, like the state of North
Carolina, could have done away with 1t. if 1t had seen fit to do so instead of remaining stlent
Breese, 226 U.S at 10.
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Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule6(f) be published for public comment.

B. ACTION ITEM—Rale 15

The Committee recommends publication for notice and comment of an amendment to Rule
15 permitting depositions, held outside the United States, at which the defendant cannot be present,
provided a showing 1s made that the case meets a list of strict criteria. This proposal has been under
study by the Committee since 2006 when the Department of Justice brought to the Commuttee’s
attention problems arising in the prosecution of transnational crimes. In recent years the Department
has encountered many instances in which critical witnesses lived 1n, or had fled to, other countries.
Witnesses who are outside the United States are beyond the subpoena power of the federal courts,
and 1t is not always possible to secure their voluntary attendance in the United States for the trial or
for a pretnal deposition In some cases, a witness agrees to be deposed outstde the United States,
and the defendant can be transported to the deposition. In other cases, however, a witness agrees to
be deposed outside the United States, but 1t 1s not possible for the defendant to be present at the
deposition. This may occur, for example, because the country in which the deposition will be held
will not admit the defendant. In other cases, 1t 15 not possible to transport a defendant who is 1n
custody to the place of the deposition 1n a secure fashion.

Although Rule 15 permuts depositions of witnesses in certain circumstances, the current Rule
does not spectfically address cases 1n which an important witness is not 1n the United States and 1t
would be impossible to securely transport the defendant to the witness’s location for a deposition.
Despite the absence of specific authonty mn Rule 15, several courts of appeals have authonzed
depositions of foreign witnesses without the defendant being present in lrmited circumstances. For
example, in United States v. Salim, 855 F.2d 944, 947 (2d Cir. 1988), a witness held in custody in
France was deposed while the defendant was 1n federal custody 1n the United States and could not
be securely transported abroad. The deposition was completed through several rounds of submutting
and translating questions and answers, pursuant to French law, while the defendant was accessible
by phone 1n the United States. d. at 947-48. The Second Circuit found that taking the deposition
in this manner did not violate Rule 15 because the Rule 1s intended “to facilitate the prescrvation of
testimony.” Id at 949-50. The court suggested a dual approach to the application of Rute 15: “In
cases involving depositions conducted within the Umited States—where 1t 1s within the power of the
court to require the defendant’s presence and within the power of the government to arrange 1t—a
strict application of Rule 15(b) may be required.” /d at 949 By contrast, “[i]n the context of the
taking of a foreign deposition, we beheve that so long as the prosecution makes diligent efforts, as
it did in this case, to attempt to securc the defendant’s presence, preferably in person, but 1f necessary
via some form of live broadcast, the refusal of the host government to permut the defendant to be
present should not preclude the district court from ordering that the witness’ testimony be preserved
anyway.” Id at 950
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Simularly, the Third Circuit approved a government requested deposition of two witnesses
1in Belgium who were unavailable for trial where the defendant had one telephone line that allowed
him to listen to the live proceedings and another telephone line that allowed him to speak privately
with his attorney, and the proceedings were videotaped United States v Gifford, 892 F.2d 263, 264
(3d Cir 1989), cert. denied, 497 U.S. 1006 (1990). The court held that an “absolute rule [requiring
the defendant’s presence] would transgress the general purpose of Rule 15, which 1s to preserve
testimony ‘whenever due to exceptional circumstances of the case it is in the mnterest of justice’ to
do s0.” Id. at 265 (quoting Fed. R. Cnim. P. 15(a)).

Additionally, the Ninth Circuit held that “[w]hen the government is unable to secure a
witness’s presence at trial, Rule 15 is not violated by the admission of videotaped testimony so long
as the government makes diligent efforts to secure the defendant’s physical presence at the
deposition and, failing this, employs procedures that are adequate to allow the defendant to take an
active role in the deposition proceedings.” United States v. Medyuck, 156 F.3d 916, 920 (9th Cir.
1998) Inthat case, the court approved the deposition of Canadian witnesses without the defendant’s
presence, because the witnesses refused to voluntanly come to the United States to testify at trial and
U.S. officials could not assure the secure transportation of the defendant to and from Canada for the
deposition. Id.

The Committee concluded that Rule 15 should be amended to deal expressly with the issue
raised 1n these cases. In considering this proposal, the Commttee was mindful of the recent history
of the 2002 proposal to amend Rule 26 to permut the taking of testimony “[1]n the interests of
justice” by contemporaneous two-way video when the court finds there are “exceptional
circumstances,” “approprate safeguards™ are used, and the witness is unavailable within the meaning
of Fed. R. Evid. 804(a){(4)—(5). The Supreme Court declined to transmit the proposed rule to
Congress. Justice Scalia filed a statement 1n which he concurred Justice Breyer dissented in a
statement joined by Justice O’Connor. These statements are included at the end of this report, along
with the Commuttee’s proposed rule.

Justice Scalia concluded that the Rule 26 proposal was contrary to Maryland v Craig, 497
U.S. 836 (1990), because 1t did not “himit the use of testimony via video transmission to instances
where there has been a ‘case specific finding’ that 1t is ‘necessary to further an important public
policy.”” Statement of Justice Scalia, Amendments to Rule 26(b) of the Federal Rules of Criminal
Procedure, at 1 (2002) He drew a sharp distinction between virtual confrontation and physical
confrontation, commenting that “[v]irtual confrontation might be sufficient to protect virtual
confrontation rights; [ doubt whether 1t 1s sufficient to protect real ones ” fd at2 He also observed
that “serious constitutional doubt” 1s an appropnate reason for the Court to decline to transmit a
recommendation of the Judicial Conference Id at 1. Inresponse to the argument that the proposed
rule admitted video testimony only 1n cases 1n which the deposition of an unavailable witness could
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be read into the record, Justice Scalia noted that Rule 15 gives a defendant the opportunity for face-
to-face confrontation during a deposition.* Id at 2.

The Committee drafted the proposed rule to require “case specific findings” that the
deposition is “necessary to further an important public policy.” Specifically, the amendment—which
1s applicable only to depositions outside the United States—requires the court to find that all of the
following critena are met:

(1) the witness’s testimony could provide substantial proof of a material fact;
(2) there 1s a substantial likelihood that the witness’s attendance at trial cannot be obtained;
(3) the witness’s presence for a deposition in the United States cannot be obtained;
(4) the defendant cannot be present for one of the following reasons:
(a) the country where the witness 1s located will not permut the defendant to attend the
deposition;
(b) for an in-custody defendant, secure transportation and continuing custody cannot be
assured at the witness’s location; or
(c) for an out-of-custody defendant, no reasonable conditions will assure an appearance
at the deposition or at trial or sentencing; and
(5) the defendant can meaningfully partictpate in the deposition through reasonable means

Although the Advisory Commuttee recognized that approval by the Supreme Court is by no
means certain even with these limitations, the Committee strongly supports the proposal and voted
unanimously in favor of recommending it for publication.

Recommendation——The Advisory Committee recommends that the proposed amendment
to Rule 15 be published for public comment.

C. ACTION ITEM-—Rule 32.1

This amendment 1s designed to end confusion regarding the applicability of 18 U.S.C. §
3143(a)—to which the current Rule refers—to release or detention decistons involving persons on
probation or supcrvised relcase, and to clanfy the burden of proof in such proceedings. Confusion
arose because several subsections of § 3143(a) are 11l swited to proceedings involving the revocation
of probation or supervised release See Umited States v Mincey, 482 F. Supp. 2d 161 (D. Mass.
2007). The amendment makes clear that only subsection 3143(a)(1) is applicable in this context

“Justice Scalia also drew a distinction between the confrontation clause standards
applicable to out-of-court statements and those applicable to live testimony, but that discusston
predated the Court’s decision in Crawford v Washington, 541 U.S. 36 (2004).
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The current rule also provides that the person seeking release must bear the burden of
establishing that he or she will not flee or pose a danger, but does not specify the standard of proof
that must be met. The amendment incorporates 1nto the rule the standard of clear and convincing
evidence, which has been established by the case law.

The Committee voted, with one dissent, to recommend publication of the proposed
amendment.

Recommendation—The Advisory Committee recommends that the proposed amendment
to Rule 32.1 be published for public comment.

IV. Information Items
A. Statutory Provisions Affected By Time Computation

As part of the time computation project, the Advisory Commuttee worked to evaluate statutes
with short time periods that would be affected by the new time computation rules, in order to
determine which statutes would be the highest priority for legislative amendment to offset the effect
of the changes.

All members of the commuttee received a complete listing of the statutes identified by
Professor Struve, and each member was asked to rate the importance of amending the statutes on a
three point scale. The results of the balloting process were compiled and studied by the tume
computation subcommittee, which produced a draft list of 17 statutes that it recommended for
inclusion on the list.

The Advisory Commuttee endorsed that hist at 1ts April meeting It recommends that most
of these statutes be amended to provide for penods of 7 or 14 days There are, however, a group of
statutes that presently provide for very short periods of 3 or 4 days for mterlocutory appeals
involving the Classified Information Procedure Act and the matenal support statute. Since those
time periods reflected a precise policy-based calibration that might be disturbed by a change to 7
days, and the Commuttee recommends that legislation be sought that would exclude weekends and
hohdays from the calculation, this would lcave the periods precisely as they are now. The
Committee also recommends the same approach be applied to 18 U.S.C. § 3432, which provides that
a person charged with treason or another capital offense shall be furnished with a hist of veniremen
and witnesses “at least three entire days™ before tnal

Subsequent to the Advisory Commuttec meeting, Professor Struve brought to the attention
of the reporter and chair the fact that one statute similar to others proposed for amendment was not
on the Commuttee’s list. After determning that this had been an oversi ght, and that the justification
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for amending the 10 day period to 14 days was the same as that for another closely related statute
that was being recommended for legislative action, we requested this statute’s inclusion on the list.

The list compiled by the Advisory Commuttee (including the statute noted above) 1s now
being circulated to representatives of the appropriate committees of the American Bar and the
National Association of Criminal Defense Lawyers.

B. Rule 32(h)

The Advisory Commuttee’s initial package of Booker rules included a proposal to amend
Rule 32(h}). The current rule states that the court may not “depart from the applicable guideline
range on a ground not 1dentified for departure erther in the presentence report or a party’s prehearing
submission” without first giving the parties “reasonable notice that 1t 1s contemplating such a
departure.” The Committee’s proposed amendment, which was published for notice and comment,
extended the notice requirement to cases 1n which the court was contemplating giving a sentence not
in the advisory sentencing range on the basis of one of the statutory factors under 28 U.S.C. §
3553(a). (These are also called “vanances” or Booker sentences.) The provision generated some
controversy during the comment period, and after making revisions in the language to clarify the
proposed amendment, the Advisory Commuttee recommended to the Standing Committee that it be
submutted to the Judicial Conference.

The Standing Committee, noting that the circuits were divided on the closely related 1ssue
of the interpretation of current Rule 32(h), requested that the Advisory Committee give the matter
further study

The Advisory Commuttee has deferred action because the Supreme Court granted certiorari,
and has now heard argument, in Irizarry v Unuted States, Docket No. 06-7517, to resolve the 1ssue
of the interpretation of Rule 32(h). A subcommuttee has been appointed, and 1t will take up the 1ssue
after the decision 1s 1ssued in frizarry

C. Limiting Disclosure About Plea Agreements and Cooperating Defendants

The Advisory Commuttee 1s aware of the growing problem of disclosure of, and retaliation
agamnst, cooperating defendants and the efforts in various districts to hmit the release of information
about plea and cooperation agreements  Although there 15 a consensus that no national solution has
yet emerged, the Commuttee 1s tollowing the 1ssue closely
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Rule 45. Computing and Extending Time

(a) Computing Time. The following rules apply in

computing any time penod specified in these rules, 1n

any local rule or court order, or 1n any statute that does

not specify a method of computing time.

(1) Period Stated in Days or a Longer Unit. When

the period is stated in days or a longer unit of time-

(A) exclude the day of the event that tniggers the

period:

(B) count every day. imncluding intermediate

Saturdays. Sundays, and legal holidays: and
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(€C) mclude the last day of the period. but if the

last day is a Saturday, Sunday. or legal

holiday. the period continues to run until the

end of the next day that 1s not a Saturday,

Sunday. or legal holiday.

(2) Period Stated in Hours. When the penod is stated

1n hours:

(A}

begin _ counting  immediately on  the

occurrence of the event that triggers the

period;

count every hour, including hours dunng

intermediate Saturdays, Sundays, and legal

hohdays, and

if’ the period would end on a Saturday,

Sunday, or legal holiday, the period continues

to run until the same tume on the next day that

18 not a Saturday, Sunday, or legal holiday
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3)

Inaccessibility of the Clerk’s Office. Unless the

court orders otherwise, 1f the clerk’s office 1s

inaccessible:

(A) on the last day for filing under Rule 45(a)(1),

then the time for filing 15 extended to the first

accessible day that is not a Saturday. Sunday:,

or legal holiday: or

(B) dunng the last hour for filing under Rule

45(a}(2), then the time for filing 1s extended

to the same time on the first accessible day

that 1s not a Saturday, Sunday. or legal

holiday.

“Last Day” Defined. Unless a different time is set

by a statute, local rule, or court order, the last day

cnds

(A) forelectronic filing, at midnight i the court’s

trime zone: and
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(3]

(B) for filing by other means, when the clerk’s

office is scheduled to close.

“Next Day” Defined. The “‘next day” 1s

determined by continuing to count forward when

the penod is measured after an event and backward

when measured before an event,

“Legal Holiday” Defined. ‘1 egal holiday” means:

(A) theday set aside by statute for observing New

Year’s Day, Martin Luther King Jr.’s

Birthday, Washington’s Birthday, Memonal

Day. Independence Day. Labor Day.

Columbus Day, Veterans’ Dav, Thanksgiving

Day. or Christmas Dav: and

(B) any other day declared a holiday by the

President. Congress, or the state where the

district court is located.

575



28 FEDERAL RULES OF CRIMINAL PROCEDURE

Committee Note

Subdivision (a). Subdivision (a) has been amended to
simphify and clanty the provisions that describe how deadlines are
computed. Subdivision (a) governs the computation of any time
period found 1n a statute that does not specity a method of computing
time, a Federal Rule of Criminal Procedure, a local rule, or a court
order. In accordance with Rule 57(a)(1), a local rule may not direct
that a deadline be computed in a manner inconsistent with
subdivision (a) In making these time computation rules applicable
to statutory time penods, subdivision (2) is consistent with Civil Rule
6(a). It is also consistent with the language of Rule 45 prior to
restyling, when the rule applied to “computing any period of time.”
Although the restyled Rule 45(a) referred only to time periods
“specified in these rules, any local rule, or any court order,” some
courts nonetheless applied the restyled Rule 45(a) when computing
various statutory periods.

The time-computation provisions of subdivision (a) apply
only when a time period must be computed They do not apply when
a fixed time to act 15 set. The amendments thus carry forward the
approach taken in Violette v. P A. Days, Inc, 427 F.3d 1015, 1016
(6th Cir. 2005) (holding that Civil Ruie 6(a) “does not apply to
situations where the court has estabhished a specific calendar day as
a deadline”), and reject the contrary holding of /n re American
Healthcare Management, Inc, 900 F.2d 827, 832 (5th Cir 1990)
(holding that Bankruptcy Rule 9006{a) governs treatment of a
date-certain deadline set by court order). If, for example, the date for
filing 1s “no later than November 1, 2007, subdivision (a) does not
govern But 1f a filing 1s required to be made “within 10 days” or
“within 72 hours,” subdivision (a} describes how that deadline 1s
computed

576



FEDERAL RULES OF CRIMINAL PROCEDURE 29

Subdivision (a) does not apply when computing a time period
set by a statute if the statute specifies a method of computing time.
See, e g, 18 U.S.C. § 3142(d) (excluding Saturdays, Sundays, and
holidays from 10 day period). In addition, because the time period in
Rule 46(h} is derived from 18 U.S.C. §§ 3142(d) and 3144, the
Commuttee concluded that Rule 45(a) should not be applied to Rule
46(h).

Subdivision (a)(1). New subdivision (a)(1) addresses the
computation of time periods that are stated 1n days. It also applies to
trme periods that are stated in weeks, months, or years See, e g,
Rule 35(b)(1). Subdivision (a)(1)(B)’s directive to “count every day”
is relevant only 1f the period is stated in days (not weeks, months or
years).

Under former Rule 45(a), a period of 11 days or more was
computed differently than a period of less than 11 days. Intermediate
Saturdays, Sundays, and legal holidays were included in computing
the longer periods, but excluded in computing the shorter periods.
Former Rule 45(a) thus made computing deadlines unnecessarly
complicated and led to counterintuitive results. For example, a 10-
day penod and a 14-day period that started on the same day usually
ended on the same day — and the 10-day period not infrequently
ended later than the 14-day period. See Miltimore Sales, Inc v Int'l
Rectifier, Inc., 412 F.3d 685, 686 (6th Cir. 2005).

Under new subdivision (a)(1), all deadlines stated in days (no
matter the length) are computed in the same way. The day of the
cvent that triggers the deadline 1s not counted. All other days —
including intermediate Saturdays, Sundays, and legal holidays — are
counted, with only one exception: if the period ends on a Saturday,
Sunday, or legal holiday, then the deadline falls on the next day that
15 not a Saturday, Sunday, or legal holiday An illustration 1s
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provided below in the discussion of subdivision (a)(5) Subdivision
(a)(3) addresses filing deadlines that expire on a day when the clerk’s
office is inaccessible

Where subdivision (a) formerly referred to the “act, event, or
default” that triggers the deadline, the new subdivision (a) refers
simply to the “event” that tnggers the deadline; this change 1n
terminology ts adopted for brevity and simplicity, and 1s not intended
to change the meaning.

Periods previously expressed as less than 11 days will be
shortened as a practical matter by the decision to count intermediate
Saturdays, Sundays, and legal holidays in computing all periods.
Many of those pertods have been lengthened to compensate for the
change. See, e g., Rules 29(c)(1), 33(b)}(2), 34, and 35(a).

Most of the 10-day periods were adjusted to meet the change
in computation method by setting 14 days as the new period. A 14-
day penod corresponds to the most frequent result of a 10-day period
under the former computation method — two Saturdays and two
Sundays were excluded, giving 14 days in all A 14-day period has
an additional advantage. The final day falls on the same day of the
week as the event that tniggered the period — the 14th day after a
Monday, for example, 1s a Monday. This advantage of using week-
long penods led to adopting 7-day penods to replace some of the
periods set at less than 10 days, and 21-day periods to replace 20-day
pertods. Thirty-day and longer periods, however, were generally
retained without change.

Subdivision (a)(2). New subdivision (a)(2) addresses the
computation of ttme periods that are stated 1n hours. No such
deadline currently appears 1n the Federal Rules of Criminal
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Procedure. But some statutes contain deadlines stated i hours, as do
some court orders 1ssued 1n expedited proceedings.

Under subdivision (a)(2), a deadline stated 1n hours starts to
run immediately on the occurrence of the event that triggers the
deadhne. The deadline generally ends when the time expires If,
however, the time period expires at a specific time (say, 2.17 p m.) on
a Saturday, Sunday, or legal holiday, then the deadline is extended to
the same time (2:17 p.m.) on the next day that is not a Saturday,
Sunday, or legal holiday. Penods stated in hours are not to be
“rounded up” to the next whole hour. Subdivision (a)(3) addresses
situations when the clerk’s office is inaccessible during the last hour
before a filing deadline expires.

Subdivision (a)(2)(B) directs that every hour be counted
Thus, for example, a 72-hour period that commences at 10:23 a.m. on
Friday, November 2, 2007, will run until 9:23 a.m. on Monday,
November 5; the discrepancy 1n start and end times in this example
results from the interveming shift from daylight saving time to
standard time,

Subdivision (a)(3). When determining the last day of a filing
period stated in days or a longer unit of time, a day on which the
clerk’s office 1s not accessible because of the weather or another
reason 1s treated hike a Saturday, Sunday, or legal holiday. When
determiming the end of a filing period stated m hours, if the clerk’s
office 1s 1naccessible during the last hour of the filing period
computed under subdivision (a)(2) then the period 15 extended to the
same time on the next day that is not a weekend, holiday or day when
the clerk’s office 1s maccessible.

Subdivision (a)(3)’s extensions apply “[u]nless the court
orders otherwise  In some circumstances, the court might not wish
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a period of maccessibility to trigger a full 24-hour extension; in those
instances, the court can specify a briefer extension

The text of the rule no longer refers to “weather or other
conditions™ as the reason for the inaccessibility of the clerk’s office.
The reference to “weather” was deleted from the text to underscore
that inaccessibility can occur for reasons unrelated to weather, such
as an outage of the electronic filing system Weather can still be a
reason for naccessibility of the clerk’s office. The rule does not
attempt to define inaccessibility. Rather, the concept will continue to
develop through caselaw, see, e.g., William G. Phelps, When Is Office
of Clerk of Court Inaccessible Due to Weather or Other Conditions
Jor Purpose of Computing Time Period for Filing Papers under Rule
6(a) of Federal Rules of Crvil Procedure, 135 A.L.R. Fed. 259 (1996)
(collecting cases). In addition, many local provisions address
inaccessibility for purposes of electronic filing, see, e g, D. Kan Rule
CR49.11 (A Filing User whose filing is made untimely as the result
of a technical failure may seek approprate relief from the court.”).

Subdivision (a)(4). New subdivision (a)(4) defines the end
of the last day of a period for purposes of subdivision (a)(1).
Subdivision (a)(4) does not apply in computing periods stated 1n
hours under subdivision (a)(2), and does not apply if a different time
1s set by a statute, local rule, or order in the case A local rule may,
for example, address the problems that might arise if a single district
has clerk’s offices in different tume zones, or provide that papers filed
11 a drop box after the normal hours of the clerk’s office are filed as
of the day that 1s date-stamped on the papers by a device 1n the drop
box

28 U.S.C. § 452 provides that “[a]ll courts of the United
States shall be deemed always open for the purpose of filing proper
papers, issuing and returning process, and making motions and
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orders.” A corresponding provision exists in Rule 56(a) Some
courts have held that these provisions permut an after-hours filing by
handing the papers to an appropnate official. See, e.g., Casalduc v
Diaz, 117 F.2d 915,917 (1st Cir. 1941). Subdivision (a)(4) does not
address the effect of the statute on the question of after-hours filing;
instead, the rule 1s designed to deal with filings in the ordinary course
without regard to Section 452.

Subdivision (a)(5). New subdivision (a)}(5) defines the
“next” day for purposes of subdivisions (a}(1 {C) and (a)}(2){C). The
Federal Rules of Criminal Procedure contain both forward-looking
time periods and backward-looking time pertods. A forward-looking
time period requires something to be done within a period of time
after an event. See, e.g., Rule 59(b) (stating that a court may correct
an arithmetic or techncal error in a sentence “[w]ithin 7 days after
sentencing”). A backward-looking time period requires something to
be done within a period of time before an event. See, ¢ g, Rule 47(c)
(stating that a party must serve a written motion “at least 5 days
before the heanng date”). In determining what is the “next” day for
purposes of subdivisions (a){1)(C) and (a)}(2)(C), one should continue
counting in the same direction — that 1s, forward when computing a
forward-looking peniod and backward when computing a backward-
looking period. If, for example, a filing 1s due within 10 days after an
event, and the tenth day falls on Saturday, September 1, 2007, then
the filing 1s due on Tuesday, September 4, 2007 (Monday, September
3,1s Labor Day). Butif a filing is due 10 days before an event, and
the tenth day falls on Saturday, September 1, then the filing 1s due on
Friday, August 31. If the clerk’s office is inaccessible on August 31,
then subdivision (a)(3) extends the filing deadline forward to the next
accessible day that s not a Saturday, Sunday, or legal holiday-no
carlier than Tuesday, September 4.
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Subdivision (a)(6). New subdivision (a)(6) defines “legal
holiday” for purposes of the Federal Rules of Criminal Procedure,
including the time-computation provisions of subdivision (a).
Subdivision (a)(6) continues to include within the definition of “legal
holiday” days that are “declared a holiday by the President.” For two
cases that applied this provision to find a legal holiday on days when
the President ordered the government closed for purposes of
celebration or commemoration, see Hart v Sheahan, 396 F 3d 887,
891 (7th Cir. 2005) (President included December 26, 2003 within
scope of executive order specifying pay for executive department and
independent agency employees on legal holidays), and Mashpee
Wampanoag Tribal Council, Inc v. Norton, 336 F 2d 1094, 1098
(D.C Cir. 2003) (executive order provided that “[a]ll executive
branch departments and agencies of the Federal Government shall be
closed and their employees excused from duty on Monday, December
24,20017).

Rule 5.1, Preliminary Hearing
% % % % %

(¢) Scheduling. The magistrate judge must hold the
prehminary hearing within a reasonable time, but no
later than 16 14 days after the 1mtial appearance if the
defendant 1s 1n custody and no later than 20 21 days 1f

not 1n custody.

%k ok k%
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Committee Note
The times set in the former rule at 10 or 20 days have been

revised to 14 or 21 days. See the Committee Note to Rule 45(a).

Rule 7. The Indictment and the Information
* % ok ok %
() Bill of Particulars. The court may direct the
government to file a bill of particulars. The defendant
may move for a bill of particulars before or within 16 14
days after arraignment or at a later time 1f the court
permuts. The government may amend a bill of particulars

subject to such conditions as justice requires.
Commiittee Note

The time set in the former rule at 10 days has been revised to
14 days. See the Committee Note to Rule 45(a).
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Rule 12.1. Notice of an Alibi Defense
(a) Government’s Request for Notice and Defendant’s
Response.
* & %k k %

(2) Defendant’s Response. Within 19 14 days after the
request, or at some other time the court sets, the
defendant must serve written notice on an attorney
for the government of any intended alibi defense.
The defendant’s notice must state:

(A) each specific place where the defendant
claims to have been at the tune of the alleged
offense; and

(B) the name, address, and telephone number of
each alibi witness on whom the defendant
wntends to rety

(b) Disclosing Government Witnesses.

% E ok ok %
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(2) Time to Disclose. Unless the court directs
otherwise, an attorney for the government must
give its Rule 12.1(b)(1)} disclosure within 10 14
days after the defendant serves notice of an
intended alibi defense under Rule 12.1(a)(2), but
no later than 0 14 days before trial.
# ok ok ok ok
Committee Note
The times set 1n the former rule at 10 days have been revised
to 14 days. See the Comnuttee Note to Rule 45(a).
Rule 12.3. Notice of a Public-Authority Defense
(a) Notice of the Defense and Disclosure of Witnesses.
# ok ok ok ok
(3) Response to the Nofice. An attorney for the
government must serve a written response on the
defendant or the defendant’s attorney within +0 14

days after receiving the defendant’s notice, but no
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“)

later than 20 21 days before trial. The response

must admit or deny that the defendant exercised

the public authonty identified i the defendant’s
notice.

Disclosing Witnesses.

(A) Government’s Request. An attorney for the
government may request 1n wnting that the
defendant disclose the name, address, and
telephone number of each witness the
defendant 1ntends to rely on to establish a
public-authonty defense. An attorney for the
government may serve the request when the
government serves 1its response to the
defendant’s notice under Rule 12.3(a)(3), or
later, but must serve the request no later than

26 21 days before trial.
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(B) Defendant’s Response. Within 7 14 days after

©)

receiving the government’s request, the
defendant must serve on an attorney for the
government a written statement of the name,
address, and telephone number of each
witness.

Government’s Reply. Within 7 14 days after
receiving the defendant’s statement, an
attorney for the government must serve on
the defendant or the defendant’s attorney a
written statement of the name, address, and
telephone number of each witness the
government intends to rely on to oppose the

defendant’s public-authonty defense

* % ok ok %k
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Committee Note

The times set in the former rule at 7, 10, or 20 days have been
revised to 14 or 21 days See the Commuttee Note to Rule 45(a).

Rule 29. Motion for a Judgment of Acquittal

* % k %k ¥
(c) After Jury Verdict or Discharge.
(1) Time for a Motion A defendant may move for a
Judgment of acquittal, or renew such a motion,
within 7 14 days after a guilty verdict or after the
court discharges the jury, whichever 1s later.
% ok ok k %
Comumittee Note
Former Rules 29, 33, and 34 adopted 7-day periods for their
respective motions. This period has been expanded to 14 days
Experience has proved that in many cases 1t 1s not possible to prepare
a satisfactory motion mn 7 days, even under the former rule that
excluded intermediate Saturdays, Sundays, and legal holidays. This
led to frequent requests for continuances, and the filing of bare bones

motions that requied later supplemcntation The l14-day
period—including  intermediate Saturdays, Sundays, and legal
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holidays as provided by Rule 45(a)—sets a more realistic time for the
tiling of these motions.

Rule 33. New Trial

* %k ok ok ok

(b) Time to File.

% % % % k

(2) Other Grounds Any motion for a new trial
grounded on any reason other than newly
discovered evidence must be filed within 7 14 days

after the verdict or finding of guilty.

Committee Note

Former Rules 29, 33, and 34 adopted 7-day periods for their
respective motions. This period has been expanded to 14 days.
Experience has proved that in many cases 1t 1s not possible to prepare
a satistactory motion 1n 7 days, even under the former rule that
excluded intermediate Saturdays, Sundays, and legal holidays. This
led to trequent requests for continuances, and the filing of bare bones
motions that required later supplementation The 14-day
period—including intermediate Saturdays, Sundays, and legal
hohdays as provided by Rule 45(a)—scts a more realistic time for the
filing of these motions.
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Rule 34. Arresting Judgment

* & ok k

(b) Time to File. The defendant must move to arrest
Judgment within 7 14 days after the court accepts a
verdict or finding of guilty, or after a plea of guilty or

nolo contendere.

Committee Note

Former Rules 29, 33, and 34 adopted 7-day penods for their
respective motions.  This period has been expanded to 14 days.
Expenence has proved that in many cases 1t 1s not possible to prepare
a satisfactory motion in 7 days, even under the former rule that
excluded intermediate Saturdays, Sundays, and legal hohdays. This
led to frequent requests for continuances, and the filing of bare bones
motions that required later supplementation.  The l4-day
peniod—including intermediate Saturdays, Sundays, and legal
holidays as provided by Rule 45(a)—sets a more realistic time for the
filing of these motions.
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Rule 35. Correcting or Reducing a Sentence

| (a) Correcting Clear Error. Within 7 14 days after

2 sentencing, the court may correct a sentence that
3 resulted from anthmetical, technical, or other clear error.
4 * k& % K

Committee Note

Former Rule 35 permitted the correction of arithmetic,
technical, or clear errors within 7 days of sentencing. In light of the
increased complexity of the sentencing process, the Commttee
concluded 1t would be beneficial to expand this peniod to 14 days,
including intermediate Saturdays, Sundays, and legal holidays as
provided by Rule 45(a). Extension of the period in this fashion wall
cause no jurisdictional problems if an appeal has been filed, because
Federal Rule of Appellate Procedure 4(b)(5) expressly provides that
the filing of a notice of appeal does not divest the district court of
Jurisdiction to correct a sentence under Rule 35(a).

Rule 41. Search and Scizure

| * ¥ k k ok
2 (e) Issuing the Warrant.
3 * F k % ¥
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(2) Contents of the Warrant.

(A) Warrant to Search for and Seize a Person or
Property.  Except for a tracking-device
warrant, the warrant must 1dentify the person
or property to be searched, identify any
person or property to be seized, and designate
the magistrate judge to whom 1t must be
returned The warrant must command the
officer to:

(1) execute the warrant within a specified

time no longer than +0 14 days;

%k ok ok ok

Committee Note

The time set in the former rule at 10 days has been revised to
14 days. Sec the Commuttee Note to Rule 45(a)
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Rule 47. Motions and Supporting Affidavits
* % & % %

(¢) Timing of a Motion. A party must serve a wntten
motion — other than one that the court may hear ex
parte — and any hearing notice at least 5 7 days before
the hearing date, unless a rule or court order sets a
different period. For good cause, the court may set a

different period upon ex parte application.

& ok ok k%

Committee Note
The time set in the former rule at 5 days, which excluded

intermediate Saturdays, Sundays, and legal holidays, has been
expanded to 7 days. See the Commttee Note to Rule 45(a).

Rule 58. Petty Offenses and Other Misdemeanors

# % % ok k

(g) Appeal

ok ok ok ok
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(2) From a Magistrate Judge’s Order or Judgment.

(A) Interlocutory Appeal. Exther party may appeal

(B)

an order of a magistrate judge to a district
judge within 46 14 days of its entry 1f a
district judge’s order could similarly be
appealed. The party appealing must file a
notice with the clerk specifying the order
being appealed and must serve a copy on the
adverse party.

Appeal from a Conviction or Sentence. A
defendant may appeal a magistrate judge’s
judgment of conviction or sentence to a
district judge within +6 14 days of its entry.
To appeal, the defendant must file a notice
with the clerk specitying the judgment being
appealed and must serve a copy on an

attorney for the government.
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* k& ok ok

Committee Note
The times set 1n the former rule at 10 days have been revised
to 14 days. See the Committee Note to Rule 45(a).
Rule 59. Matters Before a Magistrate Judge

(a) Nondispositive Matters. A distnict judge may refer to

10

I

a magistrate judge for determination any matter that
does not dispose of a charge or defense. The magistrate
Jjudge must promptly conduct the required proceedings
and, when appropriate, enter on the record an oral or
written order stating the determination. A party may
serve and file objections to the order within 46 14 days
after being served with a copy of a wnitten order or after
the oral order is stated on the record, or at some other
time the court sets The district judge must consider
timely objections and modify or set aside any part of the

order that 1s contrary to law or clearly erroncous
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(b)

Failure to object 1n accordance with this rule waives a

party’s right to review.

Dispositive Matters.

L E A

(2) Objections to Findings and Recommendations.
Within 10 14 days after being served with a copy
of the recommended disposition, or at some other
time the court sets, a party may serve and file
spectfic written objections to the proposed findings
and recommendations. Unless the district judge
directs otherwise, the objecting party must
promptly arrange for transcnbing the record, or
whatever portions of 1t the parties agree to or the
magistrate judge considers sufficient. Failure to
object in accordance with this rule waives a party’s

right to review.

* ok ok ok ok
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Committee Note

The times set 1n the former rule at 10 days have been revised
to 14 days. See the Commuttee Note to Rule 45(a).
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PROPOSED AMENDMENT TO RULES
GOVERNING SECTION 2254 CASES IN THE
UNITED STATES DISTRICT COURTS

Rule 8. Evidentiary Hearing
# ok ok ok ok

(b) Reference to a Magistrate Judge. A judge may, under
28 U S.C. § 636(Db), refer the petition to a magistrate
judge to conduct hearings and to file proposed findings
of fact and recommendations for disposition. When they
are filed, the clerk must promptly serve copies of the
proposed findings and recommendations on all parties.
Within 10 14 days after being served, a party may file
objections as provided by local court rule. The judge
must determine de novo any proposed finding or
recommendation to which objection 1s made. The judge
may accept, reject, or modify any proposed finding or

recommendation.

K &k ok ok

598



FEDERAL RULES OF CRIMINAL PROCEDURE 51

Committee Note

The tune set in the former rule at 10 days has been revised to
14 days. See the Commttee Note to Federal Rules of Criminal
Procedure 45(a).
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PROPOSED AMENDMENT TO RULES
GOVERNING SECTION 2255 PROCEEDINGS
FOR THE UNITED STATES DISTRICT COURTS

Rule 8. Evidentiary Hearing

% k k ok K

(b) Reference to a Magistrate Judge. A judge may, under
28 U.S.C. § 636(b), refer the motion to a magistrate
judge to conduct hearings and to file proposed findings
of fact and recommendations for disposition. When they
are filed, the clerk must promptly serve copies of the
proposed findings and recommendations on all parties.
Within 10 14 days after being served, a party may file
objections as provided by local court rule The judge
must determine de novo any proposed finding or
recommendation to which objection 1s made. The judge

may accept, reject, or modify any proposed finding or

recommendation.

* % ok ok %
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Committee Note
The time set 1n the former rule at 10 days has been revised to

14 days. See the Committee Note to Federal Rules of Criminal
Procedure 45(a)
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE’

Rule 7. The Indictment and the Information

* ok kAR

(¢) Nature and Contents.

3 B A O

subreet—to—torferture —mr—accordance—writh—the
appticablestatute:

33 (2) Citation Error. Unless the defendant was
musled and thereby prejudiced, neither an
error 1n a citation nor a citation's omission 1s
a ground to dismiss the imndictment or

imformation or to reverse a conviction.

* ok ok ok k

"New maternal 1s underlined, matter to be omutted 1s lined through
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Committee Note

The provision regarding forfetture is obsolete. In 2000 the same
language was repeated in subdivision (a) of Rule 32.2, which was
intended to consolidate the rules dealing with forfeiture.

CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

No changes were made to the proposed amendment to Rule 7.

SUMMARY OF PUBLIC COMMENTS

No comments were recetved regarding this rule.

Rule 32. Sentence and Judgment

* %k kK%

(d) Presentence Report.

® ok ok Ok ok

(2) Additional Information The presentence report
must also contain the following information:

(A) the defendant's history and characteristics,
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(B)

(&)

(D)

(B)

including:

(i) any prior cnminal record:

(i1) the defendant's financial condition; and

(ii1) any circumstances affecting  the
defendant's behavior that may be helpful
in imposing sentence or in correctional
treatment;

verified information, stated 1n a

nonargumentative style, that assesses the

financial, social, psychological, and medical

mmpact on any individual against whom the

offense has been committed;

when appropriate, the nature and cxtent of

nonprison programs and resources available

to the defendant;

when the law provides for restitution,

information sufficient for a restitution order;

if the court orders a study under 18 U.S.C
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§ 3552(b), any resulting report and
recommendation; and
(F) any other information that the court requires,
including information relevant to the factors
under 18 U.S.C. § 3553(a),_and

(G) specify whether the government seeks

forfeiture pursuant to Rule 32 2 and anvy other

provision of law

% ok ok A ok

Commiittee Note

Subdivision (d)(2)(G). Rule 322 (a) requires that the
indictment or information provide notice to the defendant of the
government’s intent to seek forfeiture as part of the sentence. The
amendment provides that the same notice be provided as part of the
presentence report to the court. This will ensure timely consideration
of the 1ssues concerning forferture as part of the sentencing process.
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CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

No changes were made to the proposed amendment to Rule 32.

SUMMARY OF PUBLIC COMMENTS

No comments were recetved regarding this rule.

Rule 32.2. Criminal Forfeiture

(a) Notice to the Defendant A court must not enter a
judgment of forfeiture 1n a criminal proceeding unless
the indictment or information contamns notice to the
defendant that the government will seek the forfeiture of
property as part of any sentence 1n accordance with the

applicable statute. The notice should not be destgnated

as a count of the indictment or mmformation. The

indictment or information need not 1dentify the property

subject to forfeiture or specify the amount of any

forfeiture money judgment that the povernment seeks.

(b) Entering a Preliminary Order of Forfeiture
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(1) fnGemeral Forfeiture Phase of the Trial

(A) Forfeiture Determinations. As soon as

practical after a verdict or finding of guilty —
or after a plea of guilty or nolo contendere is
accepted —- on any count in an indictment or
information on which crimnal forfeiture 1s
sought, the court must determine what
property is subject to forfeiture under the
applicable statute. If the government seeks
forferture of specific property, the court must
determine whether the government has
established the requisite nexus between the
property and the offense. If the government
seeks a personal money judgment, the court
must determine the amount of money that the
detendant will be ordered to pay.

Evidence and Hearine The court’s

determination may be based on evidence
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already 1n the record, including any wntten

plea agreement, or and on any additional

evidence or information submitted by the

parties and accepted by the court as relevant

and rehiable. Iftf the forfeiture is contested,

on either party’s request the court must

conduct a hearingonevidenceorinformation
presented-by-thepartres-atatearmy after the

verdict or finding of gult.

(2) Preliminary Order

(A) Contents. If the court finds that property 1s

subject to forfeiture, 1t must promptly enter a
preliminary order of forfeiture setting forth
the amount of any money judgment, or
directing the forfeiture of specific property,

and directing the forfeiture of anv substitute

property if the government has met the

statutory critena. withoutregard-to-any-third
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party smterestimaltorpart-ofat. The order

must be entered without regard to any third

party’s interest in the property. Determuning

whether a third party has such an interest
must be deferred until any third party files a
clarm in an ancillary proceeding under Rule
32.2(c).

Tirung Unless doing so 1s impractical, the

court must enter the preliminary order of

forfeiture  sufficiently in  advance of

sentencing to allow the parties to suggest

revisions or modifications before the order

becomes final as to the defendant under Rule

32.2(b}4).

General Order 1t before sentencing, the

court cannot identify all the specific property

subject to forfeiture or calculate the total

amount of the money judement, the court
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may enter a forfeiture order that.

(i)

lists any 1dentified property;

(11) describes other property in general

111

terms; and

states that the order will be

amended under Rule 32.2(e)1)

when additional specific property

1s 1dentified or the amount of the

money judgment has been

calculated.

(3) Seizing Property. The entry of a preliminary order

of forfeiture authorizes the Attorney General (or a

designee) to seize the specific property subject to

forfeiture; to conduct any discovery the court

considers proper in 1dentifying, locating, or

disposing of the property; and to commence

proceedings

that comply with any statutes

governing third party nghts Atsentenmcrmg—or-at
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) 1 g
consents—theorderof-fortetture becomesfimatas
tothedefendant-and-must-bemade-a—part-of-the
sentence—and-bemehrded-in-the—judgment—The

court may inclede in the order of forfeiture

conditions reasonably necessary to preserve the

property’s value pending any appeal.

(4) Sentence and Judgment.

(A) When Final At sentencing-or at any time

before sentencing if the defendant

consents—the preliminary order of forfeiture

becomes final as to the defendant If the

order directs the defendant to forfeit specific

property. 1t remains preliminary as to third

parties until the ancillary proceeding 1s

concluded under Rule 32 2 (¢),

Notice and Incluston in the Judement The

district court must inchude the forfeiture when
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orally announcing the sentence or must

otherwise ensure that the defendant knows of

the forfeiture at sentencing. The court must

also inciude the order of forfeiture, directly or

by reference, 1n the judgment, but the court’s

failure to do so may be corrected at any time

under Rule 36.

Time to Appeal The time for a party to file

an appeal from the order of forfeiture, or

from the distnct court’s falure to enter an

order, begins to run when judgment 1s

entered. Ifthe court later amends or declines

to amend an order of forfeiture to include

additional _property under Rule 32 2(e). a

party may file an appeal regarding that

property under Federal Rule of Appellate

Procedure 4(b). The time for that appeal runs

from the date when the order granting or
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denving the amendment becomes final

(4 5) Jury Determination

(A) Retaining the Jury. Bpemaparty’srequestn

a—case-mwhrch—ajury-returns—a—verdret-of
guilty;thejury-must [n any case tried before

ajury, i1f the indictment or information states
that the government is seeking forfeiture, the

court must determine before the jury begins

deliberating whether erther party requests that

the jury be retamned to determine the

forfeitabilitv of specific property 1f it returns

a puilty verdict,

Special Verdict Form. If a party timely

requests to have the jury determine forferture,

the government must submit a proposed

Special Verdict Form listing each propertv

subject to forfeiture and asking the jury to

determine whether the government has
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established the requisite nexus between the
property and the offense committed by the

defendant.

{6) Notice of the Order of Forfeiture.

(A} Publishing and Sending Nonce. If the court

orders the forfeiture of specific property. the

government must publish notice of the order

and send notice to any person who reasonably

appears to be a potential claimant with

standing to contest the forfeiture in the

ancillary proceeding.

Content of the Notice The notice must

describe the forfeited property, state the times

under the applicable statute when a petition

contesting the forfeiture must be filed, and

state the name and contact information for the

government attorney to be served with the

petition.
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(€)

Means of Publication. Publication must take

place as described in Supplemental Rule

Gi4)a)ui) of the Federal Rules of Civil

Procedure, and may be by any means

described 1n Supplemental Rule G{4){a)}1v)

Publication 1s unnecessary 1f any exception in

Supplemental Rule G(4)Xa){i) applies.

Means of Sending the Notice. The notice

may be sent in accordance with Supplemental

Rules G{(4Xb)(ii1)-{v) of the Federal Rules of

Civil Procedure,

Interlocutory Sale. At any time before entry of a

final order of forfeiture, the court, in accordance

with Supplemental Rule G{7) of the Federal Rules

of Civil Procedure, may order the interlocutory sale

of property alleged to be forfeitable.

d ok ok % &
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Committee Note

Subdivision (a). The amendment responds to some uncertainty
regarding the torm of the required notice that the government will
seek forfeiture as part of the sentence, making it clear that the notice
should not be designated as a separate count 1 an indictment or
information. The amendment also makes 1t clear that the indictment
or information need only provide genera!l notice that the government
1s secking forfeiture, without identifying the specific property being
sought. This 1s consistent with the 2000 Commuttee Note, as well as
many lower court decisions

Although forfeitures are not charged as counts, the ECF system
should note that forferture has been alleged so as to assist the parties
and the court in tracking the subsequent status of forferture
allegations.

The court may direct the government to file a bill of particulars
to inform the defendant of the identity of the property that the
government 1s seeking to forfeit or the amount of any money
judgment sought 1f necessary to enable the defendant to prepare a
defense or to avoid unfair surprise. See, e g , United States v Moffitt,
Zwerdling, & Kemler, P C, 83 F.3d 660, 665 (4th Cir. 1996) (holding
that the government need not list each asset subject to forfeiture 1n the
indictment because notice can be provided n a bill of particulars),
United States v Vasquez-Ruiz, 136 F Supp.2d 941, 944 (N D 1il.
2001) (directing the government to 1dentify in a bill of particulars, at
lcast 30 days before tnal, the specific items of property, including
substitute assets, that 1t claims are subject to forfeiture); United States
v Best, 657 F. Supp. 1179, 1182 (N.D Nl 1987) (directing the
government to provide a bill of particulars apprising the defendants
as to the time penods duning which they obtained the specified
classes of property through their alleged racketeering activity and the
mterest 1n each of these properties that was allegedly obtained
unlawftully) See also United States v Columbo, 2006 WL 2012511
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*5 & n.13 (S.D. N.Y. 2006) (denying motion for bill of particulars
and noting that government proposed sending letter detailing basis for
forfeiture allegations).

Subdivision (b)(1). Rule 32.2(b)(1) sets forth the procedure for
determining if property is subject to forfeiture. Subparagraph (A) is
carned forward from the current Rule without change.

Subparagraph (B) clanfies that the parties may submut additional
evidence relating to the forfeiture in the forfeiture phase of the trial,
which may be necessary even if the forfeiture is not contested.
Subparagraph (B) makes 1t clear that in determining what evidence or
information should be accepted, the court should consider relevance
and reliabihity. Finally, subparagraph (B) requires the court to hold
a hearing when forfeiture is contested The Committee foresees that
in some instances live testimony will be needed to determine the
rehability of proffered information. Cf. Rule 32.1(b)(1)}B)(m)
(providing the defendant 1n a proceeding for revocation of probation
or supervised release with the opportunity, upon request, to question
any adverse witness unless the judge determines this 1s not 1n the
mterest of justice)

Subdivision (b)(2)(A). Current Rule 32 2(b) provides the
procedure for issuing a preliminary order of forfeiture once the court
finds that the government has established the nexus between the
property and the offense (or the amount ofthe money judgment). The
amendment makes clear that the preliminary order may include
substitutc assets 1f the government has met the statutory criteria.

Subdivision (b)(2)(B). This new subparagraph focuses on the
timing of the preliminary forferture order, stating that the court should
1ssue the order “sufficiently in advance of sentencing to allow the
parties to suggest revisions or modifications before the order becomes
final ” Many courts have delayed entry of the preliminary order until
the time of sentencing  This 1s undesirable because the parties have
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no opportunity to advise the court of omissions or errors 1n the order
before it becomes final as to the defendant (which occurs upon oral
announcement of the sentence and the entry of the criminal
Jjudgment}. Once the sentence has been announced, the rules give the
sentencing court only very limted authority to correct errors or
omissions in the preliminary forfeiture order. Pursuant to Rule 35(a),
the distnct court may correct a sentence, including an incorporated
order of forfeiture, within seven days after oral announcement of the
sentence. During the seven-day period, corrections are limited to
those necessary to correct “artthmetical, technical, or other clear
error.” See United States v King, 368 F. Supp. 2d 509, 512-13 (D.
S C. 2005). Corrections of clerical errors may also be made pursuant
to Rule 36. If the order contains crrors or omissions that do not fall
within Rules 35(a) or 36, and the court delays entry of the preliminary
forferture order until the time of sentencing, the parties may be left
with no alternative to an appeal, which is a waste of judicial
resources. The amendment requires the court to enter the preliminary
order in advance of sentencing to permit tune for corrections, unless
1t 1s not practical to do so in an mdividual case

Subdivision (b)(2)(C). The amendment explains how the court
is to reconcile the requirement that 1t make the order of forfeiture part
of the sentence with the fact that 1n some cases the government wall
not have completed 1ts post-conviction investigation to locate the
forteitable property by the time of sentencing. I[n that case the court
1s authorized to issue an order of forfeiture describing the property in
“general” terms, which order may be amended pursuant to Rule
32.2(e)(1) when additional specific property 1s 1dentified

The authonty to 1ssue a general forfeiture order should be used
only tn unusual circurnstances and not as a matter of course For
cases 1 which a general order was properly employed, see Unifed
States v BCCI Holdings (Luxembourg), 69 F. Supp. 2d 36 (D.D C
1999) (ordering forfeiture of all of a large, complex corporation’s
assets in the Umted States, permutting the government to continuc
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discovery necessary to identify those assets);, Uniied States v.
Saccoccia, 898 F. Supp. 53 (D.R.1. 1995) (ordering forfeiture of up
to a specified amount of laundered drug proceeds so that the
government could continue investigation which led to the discovery
and forfeiture of gold bars buried by the defendant 1n his mother’s
back yard).

Subdivisions (b)(3) and (4). The amendment moves the
language explaining when the order of forfeiture becomes final as to
the defendant to new subparagraph (b)(4)(A), where 1t is coupled with
new language explaming that the order is not final as to third parties
until the completion of the ancillary proceedings provided for in Rule
32.2(c).

New subparagraphs (B) and (C) are intended to clanfy what the
district court 15 required to do at sentencing, and to respond to
conflicting decisions 1n the courts regarding the application of Rule
36 to correct clerical errors. The new subparagraphs add considerable
detail regarding the oral announcement of the forfeiture at sentencing,
the reference to the order of forfeiture n the judgment and
commitment order, the availability of Rule 36 to correct the failure to
include the order of forferture 1n the judgment and commitment order,
and the time to appeal

Subparagraph (b)(5)(A) The amendment clanfies the
procedure for requesting a jury determnation of forferture. The goal
1s to avoid an madvertent waiver of the right to a jury determination,
while also providing timely notice to the court and to the jurors
themsclves if they will be asked to make the forfeiture determnation.
The amendment requires that the court determine whether either party
requests a jury deterrmination of forfeiture in cases where the
government has given notice that 1t is seeking forfeiture and a jury
has been cmpaneled to determine guilt or mnocence. The rule
requires the court to make this determination before the jury retires.
Jurors who know that they may face an additional task after they
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return their verdict will be more accepting of the additional
responsibility in the forfeiture proceeding, and the court will be better
able to plan as well.

Although the rule permits a party to make this request just
before the jury retires, 1t is desirable, when possible, to make the
request earlier, at the time when the jury 1s empaneled. This allows
the court to plan, and also allows the court to tell potential jurors what
to expect 1n terms of their service.

Subparagraph (b)(5)(B) explains that “the government must
submut a proposed Special Verdict Form listing each property subject
to forfeiture.” Use of such a form 1s desirable, and the government
15 1n the best position to draft the form.

Subdivisions (b)(6) and (7). These provisions are based upon
the civil forfeiture provisions in Supplemental Rule G of the Federal
Rules of Civil Procedure, which are also incorporated by cross
reference. The amendment governs such mechanical and technical
1ssues as the manner of publishing notice of forteiture to third parties
and the interlocutory sale of property, bringing practice under the
Criminal Rules into conformity with the Civil Rules.

CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

The proposed amendment to Rule 32.2 was modified to use the
term “property” throughout. As published, the proposed amendment
used the terms property and asset(s) interchangeably No difference
1n meaning was intended, and in order to avoid confusion, a single
term was used consistently throughout. Other small stylistic changes
(such as the insertion of “the™ 1n subpart titles) were also made to
conform to the style conventions.

Additionally, two changes were made to the Committee Note.
a reference to the use of the ECF system to aid the court and parties
in tracking the status of forfeiture allegations, and an additional
illustrative case.

SUMMARY OF PUBLIC COMMENTS
One comment was received concerning the proposed
amendment to Rule 32.2
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Judge Lawrence Piersol expressed concern about the
requirement under Rule 32.2(b}(2)B) that the court “enter a
preliminary forfeiture order sufficiently in advance of sentencing to
permit the parties to suggest modifications,” because the presentence
report may not contain all of the necessary information, and the court
may need to take evidence at the time of sentencing. He suggested
that this requirement might delay sentencing
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Rule 41. Search and Seizure

¥ ok ok ok %

(e) Issuing the Warrant.

&k ok ok ok

(2) Contents of the Warrant

* % ok ok &

(BY Warrant to Search for Electronmically Stored

Information. A warrant may authonze the

seizure of electronic storage media or the

seizure or copying of electronically stored

information. Unless otherwise specified. the

warrant authorizes later review of the media

or information consistent with the warrant.

The time for executing the warrant in Rule

41(e) and {f} refers to the seizing or on-site

copving of the media or information, and not

to any later oft-site copyme or review.
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(BC) Warrant for a Tracking Device. A tracking-
device warrant must 1dentify the person or
property to be tracked, designate the
magistrate judge to whom 1t must be
returned, and specify a reasonable length of
time that the device may be used. The time
must not exceed 45 days from the date the
warrant was issued. The court may, for good
cause, grant one or more extensions for a
reasonable period not to exceed 45 days each
The warrant must command the officer to:

LE I O 3
(f) Executing and Returning the Warrant.
(1) Warrant to Search for and Seize a Person or

Property.

* %k % % ok
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33 (B) Inventory An officer present during thc
34 execution of the warrant must prepare and
35 verify an inventory of any property seized.
36 The officer must do so 1n the presence of
37 another officer and the person from whom, or
38 from whose premises, the property was taken

39 If erther one 15 not present, the officer must
40 prepare and venfy the inventory in the
41 presence of at least one other credible person.
42 In a case involving the seizure of electronic
43 storage media or the seizure or copving of
44 clectronically stored information, the
45 inventory may be hmited to a description of
46 the physical storage media that was seized or
47 copied The officer may mantain a copy of
48 the electronically stored information that was
49 seized or copied.
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* ok ok ok Kk

Committee Note

Subdivision (e)(2). Computers and other electronic storage
media commonly contain such large amounts of information that it is
often impractical for law enforcement to review all of the information
during execution of the warrant at the search location. This rule
acknowledges the need for a two-step process: officers may seize or
copy the entire storage medium and review it later to determine what
electronically stored information falls within the scope of the warrant.

The term “electronically stored information” is drawn from
Rule 34(a) of the Federal Rules of Civil Procedure, which states that
1t includes “writings, drawings, graphs, charts, photographs, sound
recordings, images, and other data or data compilations stored 1n any
medwum from which information can be obtained.” The 2006
Adwvisory Committee Note to Rule 34(a) explains that the description
1s intended to cover all current types of computer-based information
and to encompass future changes and developments. The same broad
and flexible description 1s intended under Rule 41

In addition to addressing the two-step process inherent in
searches for electronically stored information, the Rule Iimits the 10
[14]™" day execution period to the actual execution of the warrant and
the on-site activity. While consideration was given to a presumptive
national or uniform time period within which any subsequent off-site
copying or review of the media or electronically stored information
would take place, the practical reality 1s that there 1s no basis for a

5%

The 10 day period under Rule 41(e) may change to 14 days under the
current proposals associated with the time computation amendments to
Rule 45
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“one size fits all” presumptive period. A substantial amount of time
can be involved in the forensic imaging and review of information.
This is due to the sheer size of the storage capacity of media,
difficulties created by encryption and booby traps, and the workload
of the computer labs. The rule does not prevent a judge from
imposing a deadline for the return of the storage media or access to
the electronically stored information at the time the warrant 1s issued.
However, to arbitranly set a presumptive time period for the return
could result in frequent petitions to the court for additional time.

It was not the intent of the amendment to lecave the property
owner without an expectation of the timing for return of the property,
excluding contraband or instrumentalities of crime, or a remedy.
Current Rule 41(g) already provides a process for the “person
aggrieved” to seek an order from the court for a return of the property,
including storage media or electronically stored information, under
reasonable circumstances.

Where the “person aggrieved” requires access to the storage
media or the electronically stored information earlier than anticipated
by law enforcement or ordered by the court, the court on a case by
case basis can fashion an appropriate remedy, taking into account the
time needed to 1image and search the data and any prejudice to the

aggrieved party.

The amended rule does not address the specificity of
description that the Fourth Amendment may require in a warrant for
electronically stored information, leaving the apphication of this and
other constitutional standards concerming both the seizure and the
search to ongoing case law development.

Subdivision (f)(1). Current Rule 41(f)(1) does not address
the question of whether the inventory should include a description of
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the electronically stored information contained in the media seized

Where 1t 1s impractical to record a description of the electronically
stored information at the scene, the inventory may list the physzcal
storage media seized. Recording a description of the electronically
stored information at the scene is likely to be the exception, and not
the rule, given the large amounts of information contamed on
electronic storage media and the impracticality for law enforcement
to rmage and review all of the information during the execution of the
warrant. This 1s consistent with practice 1n the “paper world.” In
circumstances where filing cabinets of documents are seized, routine
practice 1s to list the storage devices, 1.e., the cabinets, on the
inventory, as opposed to making a document by document list of the
contents.

CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

The words “copying or” were added to the last line of the
proposed Rule 41(e}2)(B) to clarify that copying as well as review
may take place off-site.

The Commuttee Note was amended to reflect the change to the
text and to clarify that the amended Rule does not speak to
constitutional questions concerning warrants for electronic
information Issues of particularity and search protocol are presentty
working their way through the courts. Compare United States v
Carey, 172 F.3d 1268, 1272-73 (10th Cir. 1999) (finding that a
warrant which only permitted the search of defendant’s computer files
for evidence pertaining to the sale and distrtbution of controlled
substances did not extend to computer files which contained child
pomography), and United States v Fleet Management Ltd |, 521 F
Supp. 2d 436, 447 (E.D. Pa 2007) (finding that a warrant was invalid
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where it “did not even attempt to differentiate between data that there
was probable cause to seize and data that was completely unrelated
to any relevant criminal activity”), with United States v.
Comprehensive Drug Testing, Inc., 513 F 3d 1085, 1112 (9th Cur.
2008) (finding that “the government had no reason to confine its
search to ‘key words * . . . ‘Computer files are casy to disguise or
rename, and were we to limit the warrant to such a specific search
protocol, much evidence could escape discovery simply because of
[the defendants’} labeling of the files ™), and United States v. Brooks,
427 F.3d 1246, 1251 (10th Cir. 2005) (rejecting requirement that
warrant describe specific search methodology).

SUMMARY OF PUBLIC COMMENTS

One comment was recetved from the Jordan Center for
Crniminal Justice and Penal Reform. The Center opposed the
amendment, arguing that in authorizing the seizure of electronic
storage media rather than particular stored information, the proposed
rule disregarded the particulanty requirement of the Fourth
Amendment, and that it would allow the seizure of electronic
information despite a lack of probable cause as to that information.
Second, the Center objected to the absence of controls preventing the
government from using copied information for “general intelligence
or other unauthorized or itllicit purposes.” Finally, the Center argued
that the rule should include a set time penod within which the
government must return seized materials
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PROPOSED AMENDMENTS TO RULES
GOVERNING § 2254 PROCEEDINGS FOR THE
UNITED STATES DISTRICT COURTS

Rule 11. Certificate of Appealability; Time to Appeal

a) Certificate of Appealability. The distnct court must

18sue or deny a certificate of appealability when 1t enters a

final order adverse to the applicant. Before entry of the final

order, the court may direct the parties to submit arguments on

whether a certificate should issue. [If the court issues a

certificate, the court must state the specific 1ssue or issues that

satisfy the showing required by 28 US C. § 2253(c){(2). A

denial of the certificate by the district court may not be

appealed, but a certificate may be sought from the court of

appeals under Federal Rule of Appellate Procedure 22. A

motion for reconsideration of a demal of a certificate does not

extend the time to appeal

(b) Time to Appeal. Federal Rule of Appecilate

Procedure 4(a) governs the time to appcal an order entered
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under these rules. A timely notice of appeal must be filed

even if the district court issues a certificate of appealability.

Committee Note

Subdivision (2). As provided in 28 U S.C. § 2253(c), an
applicant may not appeal to the court of appeals from a final order in
a proceeding under § 2254 unless a judge 1ssues a certificate of
appealability (COA), 1dentifying the specific 1ssues for which the
applicant has made a substantial showing ot a denial of constitutional
right. New Rule |1{(a) makes the requirements concerning COAs
more prominent by adding and consolhidating them in the appropriate
rule of the Rules Governing § 2254 Proceedings i the Distnict
Courts. Rule 11(a) also requires the district judge to grant or deny the
certificate at the time a final order 1s 1ssued. See 3d Cir. R. 22.2,
111.3 This will ensure prompt decision making when the issues are
fresh, rather than postponing consideration of the certificate until after
a notice of appeal 1s filed. These changes will expedite proceedings,
avold unnecessary remands, and help inform the applicant’s decision
whether to file a notice of appeal

Subdivision (b). The new subdivision is designed to direct
parties to the appropriate rule goverming the tming of the notice of
appeal and make 1t clear that the district court’s grant of a COA does
not eliminate the need to file a notice of appeal.

Rule 12 H.  Applicability of the Federal Rules of Civil
Procedure

R S B
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CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

In response to public comments, a sentence was added stating
that prior to the entry of the final order the district court may direct the
parties to submit arguments on whether or not a certificate should
issue. This allows a court in complex cases (such as death penalty
cases with numerous claims) to solicit bnefing that might narrow the
issues for appeal For purposes of clarification, two sentences were
added at the end of subdivision (a) stating that (1) although the district
court’s dental of a certificate is not appealable, a certificate may be
sought in the court of appeals, and (2) a motion for reconsideration of
a denial of a certificate does not extend the time to appeal.

Finally, a new subdivision (b) was added to mirror the
mformation provided in subdivision (b) of Rule 11 of the Rules
Governing § 2255 Proceedings, directing petitioners to Rule 4 of the
appellate rules and indicating that notice of appeal must be filed even
1f a COA 1is 1ssued.

Minor changes were also made to conform to style conventions

SUMMARY OF PUBLIC COMMENTS

Commonwealth of Massachusetts Office of the Attorney General
urged the Committee to reject the amendments. First, 1t would be
burdensome for district judges to rule on the COA in cases wherc the
petitoner may never appeal. Second, judges making these rulings
would do so without any opportumty for input from petitioners or their
counsel, which often narrows the claims on which the court must
consider a certificate.
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Joseph Luby, Acting Executive Director of the Public Interest
Litigation Clinic, argued that the proposed rule demes the petitioner
an opportunity to be heard on why a COA should 1ssue, to narrow the
claims on which a COA 1s sought, to raise post-petition developments
1n the law or factual investigation, or to address the specific reasoning
used by the court. These concerns could be addressed by setting a time
Limz1t after the tinal order for secking a COA.

Gene Vorobyov, Attorney, argued that allowing the COA 1ssue to be
decided after the final order instead of at the same time would allow
the judge to come at 1t with a fresh eye and permit additional research
by the petitioner, the petitioner should not have to request a COA
before the district judge has ruled, and the existing rule works just
fine

Paul R. Bottei, Assistant Federal Public Defender, Middle District
of Tennessee, argued that the proposed rule denies the petitioner the
opportunity to meet his or her burden of showing entitlement to a COA
because there is no opportumty to brief how the court’s denial is
wrong or debatable. He argued that this issue depended upon not only
the precedent 1n that district but also the precedent from other districts
and circuits, which may differ depending upon the ground for denial
or dismissal. Providing the first opportumty to brief these points in the
court of appeals 1s nefficient because the appellate court 1s less
famihar with the case. He proposed an alternative rule providing the
petitioner be allowed a time certain after the entry of a final order in
which to ask for a certificate.

The Jordan Center for Criminal Justice and Penal Reform argued
that requinng a COA ruling to be contemporancous with the final
order deprives the parties of the opportunity to be heard on the issue
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PROPOSED AMENDMENT TO RULES GOVERNING
§ 2255 PROCEEDINGS FOR THE UNITED STATES

10

11

12

13

14

DISTRICT COURTS

Rule 11. Certificate of Appealability; Time to Appeal

(a) Certificate of Appealability. The district court

must 1ssue or deny a certificate of appealability when it enters
a tinal order adverse to the applicant. Before entry of the final

order, the court may direct the parties to submit areuments on

whether a certificate should issue. If the court issues a

certificate, the court must state the specific 1ssue or 1ssues that

satisfy the showing required by 28 U.S.C. § 2253(c)(2). A

demal of the certificate by the district court may not be

appealed, but a certificate may be sought from the court of

appeals under Federal Rule of Appellate Procedure 22 A

motion for reconsideration of a denial of a certificate does not

extend the time to appeal.

(b) Time to Appeal. Federal Rule of Appellate

Procedure 4(a) governs the time to appeal an order entered
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under these rules. A timely notice of appeal must be filed

even if the district court issues a certificate of appealability.

These rules do not extend the time to appeal the original

judgment of conviction.

Committee Note

Subdivision (a). As provided 1n 28 U.S.C. § 2253(c), an
applicant may not appeal to the court of appeals from a final order in
a proceeding under § 2255 unless a judge 1ssues a COA, 1dentifying
the specific 1ssues for which the apphcant has made a substanfial
showing of a denial of constitutional nght. New Rule 11(a) makes
the requirements concerning certificates of appealability more
prominent by adding and consolidating them 1n the appropnate rule
of the Rules Governing § 2255 Proceedings in the District Courts.
Rule 11(a) also requres the district judge to grant or deny the
certificate at the time a final order 1s tssued. See 3d Cir. R. 22.2,
111.3. This will ensure prompt decision making when the 1ssues are
fresh, rather than postponing consideration of the certificate until after
a notice of appeal is filed. These changes will expedite proceedings,
avord unnecessary remands, and help to inform the applicant’s
dectsion whether to file a notice of appeal

Subdivision (b). The amendment 1s designed to make it clear
that the district court’s grant of a COA does not eliminate the need to
file a notice of appeal
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CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

In response to public comments, a sentence was added stating
that prior to the entry of the final order the district court may direct
the parties to submit arguments on whether or not a certificate should
1ssue  Thas allows a court in complex cases (such as death penalty
cases with numerous claims) to solicit briefing that might narrow the
issues for appeal. For purposes of clanification, two sentences were
added at the end of subdivision (a) stating that (1) although the
district court’s denial of a certificate is not appealable, a certificate
may be sought in the court of appeals, and (2) a motion for
reconstderation of a denial of a certificate does not extend the time to
appeal Finally, a sentence indicating that notice of appeal must be
filed even if a COA 1s issued was added to subdivision (b).

Minor changes were also made to conform to style conventions.
SUMMARY OF PUBLIC COMMENTS

Commonwealth of Massachusetts Office of the Attorney General
urged the Committee to reject the amendments. First, it would be
burdensome for district judges to rule on the COA in cases where the
petitioner may never appeal. Second, judges making these ruhings
would do so without any opportunity for input from petitioners or
their counsel which often narrows the claims on which the court must
consider a certificate.

Joseph Luby, Acting Executive Director of the Public Interest
Litigation Clinic, argued that the proposed ruie denies the petitioner
an opportumty to be heard on why the COA should 1ssue, to narrow
the claims on which a COA is sought, to raise post-petition
developments 1n the law or factual investigation, or to address the
specific reasoning used by the court. These concerns could be

635



68 FEDERAL RULES OF CRIMINAL PROCEDURE

addressed by setting a time limut after the final order for seeking a
COA.

Gene Vorobyov, Attorney, argued that allowing the COA 1ssue to
be decided after the final order instead of at the same time would
allow the judge to come at it with a fresh eye and permit additional
research by the petitioner, the petitioner should not have to request a
COA before the district judge has ruled, and the existing rule works
Just fine.

Paul R. Bottei, Assistant Federal Public Defender, Middle District
of Tennessee, argued that the proposed rule denies the petitioner the
opporturuty to meet his or her burden of showing entitlement to a
COA because there 15 no opportunity to brief how the court’s denial
is wrong or debatable. He argued that this 1ssue depended upon not
only the precedent in that district but also the precedent from other
districts and circuits, which may differ depending upon the ground for
demal or dismissal. Providing the first opportunity to brief these
points in the court of appeals is inefficient because the appellate court
1s less famihar with the case. He proposed an alternative rule
providing the petitioner be allowed a tume certain after the entry of a
final order 1n which to ask for a certificate.

The Jordan Center for Criminal Justice and Penal Reform argued
that requinng a COA ruling to be contemporaneous with the final
order deprives the parties of the opportunity to be heard on the 1ssue
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Rule 6. The Grand Jury
(f) Indictment and Return. A grand jury may indict
only 1f at least 12 jurors concur. The grand jury or its
foreperson or deputy foreperson—must return the indictment
to a magistrate judge in open court. To avoid unnecessary

cost or delay, the magistrate judge may take the return by

video teleconference in the court where the grand jury sits. If

a complaint or mformation 1s pending against the defendant
and 12 jurors do not concur in the indictment, the foreperson
must promptly and in writing report the lack of concurrence

to the magistrate judge.

* ok ok ok ok

Committee Note

Subdivision (f). The amendment expressly allows a judge to
take a grand jury return by video teleconference. Having the judge in
the same courtroom remawns the preferred practice because 1t
promotes the public’s confidence in the integrity and solemnity of a
federal criminal proceeding. But, there are situations when no judge
1s present 1n the courthouse where the grand jury sits, and a judge
would be required to travel long distances to take the return
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Avoiding delay is also a factor since the Speedy Tnial Act, 18 U.S.C.
§ 3161(b), requires that an indictment be returned within 30 days of
an arrest of an individual to avoid a dismussal of the case. The
amendment 1s particularly helpful when there 1s no judge present at
a courthouse where the grand jury sits and the nearest judge 1s
hundreds of miles away.

Under the amendment the grand jury (or the foreperson) would
appear 1 a courtroom 1n the United States courthouse where the
grand jury sits. Utilizing video teleconference the judge could
participate by video from a remote location, convene court, and take
the return. Indictments could be transmutted in advance to the judge
for review by reliable electromic means. This process accommodates
the Speedy Tnal Act, 18 U.S.C. § 3161(b), and preserves the judge’s
time and safety.

Rule 15. Depositions

1 * %k ¥k %k %k

2 (¢) Defendant’s Presence.

3 (1) Defendant in Custody. The officer who has
4 custody of the defendant must produce the
5 defendant at the deposition in the United States
6 and keep the defendant 1n the witness’s presence
7 during the examination, unless the defendant.

8 (A) waives in wrniting the night to be present, or
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@)

(B) persists 1n disruptive conduct justifying
exclusion after being warned by the court
that disruptive conduct will result in the
defendant’s exclusion.

Defendant Not in Custody. A defendant who 1

not in custody has the nght upon request to be

present at the deposition in the Umted States,

subject to any conditions imposed by the court. If
the government tenders the defendant’s expenses
as provided in Rule 15(d) but the defendant still
fails to appear, the defendant—absent good
cause—waives both the right to appear and any
objection to the taking and use of the deposition
based on that nght.

Taking Depositions QOutside the United States

Without the Defendant’s Presence. The

deposttion of a witness who 1s outside the United
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States may be taken without the defendant’s

presence if the court makes case-specific findings

of all of the following:

(A) the witness’s testimony could provide

substantial proof of a material fact,

(B) there is a substantial likelihood that the

witness’s attendance at trial cannot be

obtained;

(C) thewitness’s presence for a deposition in the

United States cannot be obtained:

(D) the defendant cannot be present for one of

the following reasons:

(i) the country where the witness 1s

located will not permut the defendant to

attend the deposition;

(1) for an in-custody defendant, secure

transportation and continung custody
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43 cannot be assured at the witness’s
44 location; or

45 {in) for an out-of-custody defendant, no
46 reasonable conditions will assure an
47 appearance at the deposition or at tnal
48 or sentencing, and

49 (E) the defendant can meamngfully participate
50 in the deposition through reasonable means.
51 * ok %k k ok

Committee Note

This amendment addresses the growing frequency of cases in
which important witnesses—government and defendant witnesses
both—Ilive in, or have fled to, countries where they cannot be reached
by the court’s subpoena power. Although Rule 15 authorizes
depositions of witnesses in certain circumstances, the Rule to date has
not addressed instances where an umportant witness 18 not in the
United States, there i1s a substantial lhkelihood the witness’s
attendance at trial cannot be obtained, and it would be imposstble to
securely transport the defendant or a co-defendant to the witness’s
location for a deposition

Recogmzing that important witness confrontation principles and
vital law enforcement and public safety interests are involved in these
mstances, the amended Rule authorizes a deposition outside of a
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defendant’s physical presence only in very linited circumstances
where case-specific findings are made by the tnal court of significant
need and public policy justification. New Rule 15(c) delineates these
ctrcumstances and the specific findings a tnal court must make before
permitting parties to depose a witness outside the defendant’s
presence. Several courts of appeals have authorized depositions of
witnesses without the defendant being present 1n such lLimited
circumstances. See, e g., United States v. Salim, 855 F.2d 944, 947
(2d Cur. 1988); United States v Gifford, 892 F 2d 263, 264 (3d Cir.
1989), cert denied, 497 U.S. 1006 (1990); United States v Medpuck,
156 F.3d 916, 920 (9th Cir. 1998).

The party requesting the deposition shoulders the burden of
proof—by a preponderance of the evidence-—as to the elements that
must be shown. Courts have long held that when a criminal
defendant raises a constitutional challenge to proffered evidence, the
government must generally show, by a preponderance of the
evidence, that the evidence is constitutionally admissible. See, e.g.,
Bourjaily v. United States, 483 U.S. 171, 175-76 (1987). Here too,
the party requesting the deposition, whether it be the government or
a defendant requesting a deposition outside the physical presence of
a co-defendant, bears the burden of proof. Moreover, 1f the witness’s
presence for a deposition 1n the United States can be secured, thus
allowing defendants to be physically present for the taking of the
testimony, this would be the preferred course over taking the
deposition overseas and requiring the defendants to participate in the
deposition by other means.

Finally, this amendment does not supercede the relevant
provistons of 18 U.S.C § 3509, authonzing depositions outside the
defendant’s physical presence 1n certain cases involving child victims
and witnesses, or any other provision of law.
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It 1s not the intent of the Commuttee to create any new rights by
enactment of this rule, which establishes procedures to procure
testimony from foreign witnesses who may be located beyond the
reach of federal subpoena power. The Commuttee recognizes that a
request to admit testimony obtained under the new foreign deposition
procedure may give rise to potential challenges. The Commuttee left
the resolution of any such challenges to the development of case law.

Rule 32.1. Revoking or Modifying Probation or
Supervised Release

(a) Imitial Appearance.

%k kK &

(6) Release or Detention. The magistrate judge may
release or detain the person under 18 U.S.C. §
3143(a)(1) pending further proceedings. The

burden of establishing by clear and convincing

evidence that the person will not flee or pose a
danger to any other person or to the community

rests with the person

* ok ok ok ook
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Committee Note

This amendment is designed to end confusion regarding the
applicability of 18 U.S.C § 3143(a) to release or detention decisions
involving persons on probation or supervised release, and to clarify
the burden of proof in such proceedings. Confusion regarding the
applicability of § 3143(a) arose because several subsections of the
statute are 11l suited to proceedings involving the revocation of
probation or supervised release See United States v Mincey, 482 F.
Supp. 2d 161 (D. Mass. 2007). The amendment makes clear that only
subsection 3143(a)(1) is applicable in this context.

The current rule provides that the person seeking release must
bear the burden of establishing that he or she will not flee or pose a
danger but does not specity the standard of proof that must be met
The amendment incorporates 1nto the rule the standard of clear and
convineing evidence, which has been established by the case law.
See, e g , United States v Loya, 23 F.3d 1529, 1530 (9th Cir. 1994);
United States v. Giannetta, 695 F. Supp. 1254, 1256 (D. Me. 1988)
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List of Statutes Proposed By Criminal Rules Committee for Amendment

Objections to Reports or Findings of Magistrate Judge

The Criminal Rules Commuttee agreed with the Civil Rules Commuttee that the
requirement under 28 U.S.C. § 636(b) that a party may file written objections to the findings and
recommendations of a magistrate “within ten days after being served with a copy” of the
magistrate’s report should be extended to 14 days.

Statutes Dealing With Period Between Arraignment and Preliminary Hearing

The Criminal Rules Committee recommends that all of the timing provisions applicable
to the period between the 1nitial appearance and the preliminary hearing be extended to 14 days.
18 U.S.C. § 3060(b) and Rule 5.1(c) currently provide that the preliminary hearing must be held
within 10 days of arraignment, and a number of other timing provisions related to that
preliminary phase of the prosecution are also set at 10 days. These provisions should remain
synchronized and all be extended to 14 days. This recommendation is consistent with the
Commuttee’s proposed amendment to Rule 5.1(c), which extends that period to 14 days. The
relevant statutes are:

-18 U.S.C. § 3060(b) preliminary examinations, except in certain circumstances, “shall
be held ..  no later than the tenth day following the date of the imtal appearance of the
arrested person.”

-18 U.S.C. § 983(j)(3); a temporary restraining order with respect to property against
which no complaint has yet been filed “shall expire not more than 10 days after the date
on which 1t is entered.”

-18 U.S.C. § 1467(c); a temporary restraming order with respect to property against
which no indictment has yet been filed “shall expire not more than 10 days after the date
on which 1t 15 entered.”

-18 U.S.C. § 1514(a)(2)(C), a temporary restraining order “prohibiting harassment of a
victim or witness 1n a Federal crimmal case” shall not remain 1n effect more than “10
days from 1ssuance.”

-18 U.5.C. § 1963(d)(2), a restramning order, injunction, or “any other action to preserve
the availability of property . . . shall expire not more than ten days after the date on which

1t 1s entered ”

-21 U.S.C. § 853(e)(2); “a temporary restraining order under this subsection . shall
expire not more than ten days after the date on whch it 1s entered.”
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Statutes Providing Very Short Periods For Interlocutory Appeals in Certain National
Security and Classified Information Procedure Act Cases

The statutes 1n this group require that appellate courts hear arguments or render decisions
within 4 days in certain cases involving material support and the Classified Information
Procedure Act (CIPA). Although these statutes reflect a Congressional determination that
expedited treatment 1s essential, the subcommittee felt that the new calendar days approach could
cause significant problems if the 4 day statutory period encompasses a weekend or holiday.
Accordingly, the Criminal Rules Commuttee favors seeking legislation that would specify that the
following time periods exclude Saturdays, Sundays, and legal holidays. The Criminal Rules
Commuttee concluded that this would be preferable to seeking a different and longer time period.

-18 U.S.C. § 2339B(N(5HB)(iii){I); if an appeal is taken under 18 U.S.C. § 2339B
(statute against providing matenal support or resources to designated foreign terrorists),
“the trial court shall adjourn the trial until the appeal 1s resolved, and the court of appeals-
- (I) shall hear argument . . not later than 4 days after the adjournment of the tnal, ....”

-18 U.S.C. § 2339B()(5)(B)(iii)(III); 1f an appeal 1s taken under 18 U.S.C § 2339B
(statute against providing matenal support or resources to designated foreign terronsts}),
“the trial court shall adjourn the trial until the appeal 1s resolved, and the court of appeals-
-(III) shall render 1ts decision not later than 4 days after argument on appeal . . . .”

-18 U.S.C. App. 3 § 7(b)(1); 1n an appeal pursuant to the CIPA statute, “the court of
appeals shall hear argument . . within four days of the adjournment of the trial.”

-18 U.S.C. App. 3 § 7(b)(3); 1n an appeal pursuant to CIPA statute, the court of appeals
“shall render its decision within four days of argument on appeal.”

Other CIPA Appeals

The Criminal Rules Committee supports extending to 14 days the period for an appeal
under another provision of CIPA, 18 U.S.C. App. 3 § 7(b), which provides that an “appeal shail
be taken within ten days after the decision . . appealed from and the trial shall not commence
until the appeal 1s resolved ™ In contrast to the 4 day appeal provisions noted above, which apply
to appcals taken during tnal, this provision applies to appeals taken before trial. [t is important
not to shorten the effective time available for the government to take an appeal under this section,
because the Department of Justice must first coordinate with other agencies which have
responsibihity for particular classified information, and then obtain approval for the appeal from
the Solicitor General during this penod
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Dissolution of a Temporary Restraining Order

18 U.S.C. § 1514(a)(2)(E) provides that “1f on two days notice to the attorney for the
Government . . . the adverse party appears and moves to dissolve or modify [a] temporary
restraining order, the court shall proceed to hear and determine such motion . . ..” The Criminal
Rules Commuttee felt that the approach of excluding Saturdays, Sundays, and holidays would
also be approprate here for reasons sirmlar to those discussed in connection with CIPA and
material support appeals.

Victim Mandamus

The time for a vichm’s motion for a writ of mandamus in the court of appeals to reopen a
plea or sentence 1s 10 days under 18 U.S.C. § 3771(d) The Criminal Rules Commuttee supports
extending this to 14 days. Under the proposed amendment to FRAP 4, the defendant’s time to
appeal would also be extended from 10 to 14 days.

Other Statutory Periods

The Criminal Rules Committee also supports the extension of several other time periods:

18 U.S.C. § 3509(b){(1)(A) provides that a person seeking an order for a child’s testimony
to be taken via 2-way closed circuit video “shall apply tor such an order at least 5 days before the
trial date.” The Criminal Rules Commuttee favors extending this peniod to 7 days to permit
adequate time for the party against whom the child would testify to file any objections, and for
the court to rule on the request.

Under 18 U.S.C. § 2252A(c) a defendant seeking to utihize select affirmative defenses
against charges of child pornography must notify the court “in no event later than 10 days before
the commencement of the trial.” The Criminal Rules Commuttee tavors extending the time for
notification to 14 days to conform to the times provided for notice of other defenses. The
committee has proposed extending the period for such notice under Rule 12,1 (alibt defense) and
Rule 12 3 (public-authonty defense) to 14 days.

Under 18 U.S.C. § 3432 “a person charged with treason or other capital offense shall at
least three entire days before commencement of trial be turnished with a copy of the indictment
and a list of the veniremen, and of the witnesses to be produced on the trial.” The time
computation rules should not diminish the procedural nghts of a person facing a charge of
treason or a capital crrme  The Crimmal Rules Commuttec supports seeking legislation that
would exclude Saturdays, Sundays, and holidays from the three days. That would ensure
that defendants have as much time as they do at present.
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Statement of SCALIA, J

SUPREME COURT OF THE UNITED STATES

AMENDMENTS TO RULE 26(b) OF THE FEDERAL
RULES OF CRIMINAL PROCEDURE

{Apnl 29, 2002]

JUSTICE SCALIA filed a statement.

1 share the majority’s view that the Judicial Confer-
ence’s proposed Fed Rule Crim Proc. 26(b) is of dubious
vahdity under the Confrontation Clause of the Sixth
Amendment to the United States Constitution, and that
sertous constitutional doubt is an appropriate reason for
this Court to exercise its statutory power and responsibil-
ity to dechne to transmit a Conference recommendation

In Maryland v. Craig, 497 U 8. 836 (1990), the Court
held that a defendant can be demed face-to-face confronta-
tion during live testimony at trial only if doing so 15 “nec-
essary to further an important public policy,” :d., at 850,
and only “where there 1s a case-specific finding of [such]
necessity,” id., at 857-858 (internal guotation marks
omitted) The Court allowed the witness in that case to
testify via one-way video transmission because doing so
had been found “necessary to protect a child witness from
trauma ” Id., at 857. The present proposal does not limit
the use of testimony via wvideo transmission to instances
where there has been a “case-specific finding” that 1t 1s
“necessary to further an important public policy ” To the
contrary, 1t allows the use of video transmission whenever
the parties are merely unable to take a deposition under
Fed Rule Crim. Proc. 15, Advisory Committee’s Notes on
Fed. Rule Crim. Proc 26, p 54 Indeed, even this showing
18 not necessary- the Committee says that video transmis-
sion may be used generally as an alternative to deposi-
tions. Id, at 57.

This 15 unquestionably contrary to the rule enunciated
in Crarg The Committee reasoned, however, that “the use
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of a two-way transmission made it unnecessary to apply
the Craig standard” Id, at 55 (citing United States v
Gigante, 166 F. 3d 75, 81 (CA2 1999) (“Because Judge
Weinstein employed a two-way system that preserved
face-to-face confrontation . , it is not necessary to en-
force the Craig standard in this case®), cert. denied, 528
U 5 1114 (2000)). I cannot comprehend how one-way
transmission (which Craig says does not ordinarily satisfy
confrontation requirements) becomes transformed nto
full-fledged confrontation when reciprocal transmission is
added. As we made clear i Craig, supra, at 846-847, a
purpose of the Confrontation Clause 1s ordinarily to com-
pel accusers to make their accusations in the defendant’s
presence—which 1s not eguivalent to making them in a
room that contains a television set beaming electrons that
portray the defendant’s image. Virtual confrontation
might be sufficient to protect virtual constitutional rights;
I doubt whether it is sufficient to protect real ones

The Committee argues that the proposal is constitu-
tional because it allows video transmission only where
depositions of unavailable witnesses may be read into
evidence pursuant to Rule 15. This argument suffers from
two shortcomings, First, it ignores the fact that the con-
stitutional test we apphed to hve testimony in Craig is
chfferent from the test we have apphed to the admission of
out-of-court statements. White v. Illinms, 502 U.S. 346,
358 (1992) (“There is thus no basis for importing the ‘neces-
sity requirement’ announced in [Craig] into the much differ-
ent context of out-of-court declarations admatted under
established exceptions to the hearsay rule™. Second, it
ignares the fact that Rule 15 accords the defendant a mght
to face-to-face confrontation during the deposition. Fed.
Rule Crim. Proc 15(b) (“The officer having custody of a
defendant shall be notified of the time and place set for
the examination and shall, unless the defendant waives n
writing the right to be present, produce the defendant at
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the examination and keep the defendant in the presence of
the witness during the examination . . .”).

JUSTICE BREYER says that our refusal to transmit “de-
nies all litigants—prosecutors and consenting defendants
alike—the benefits of advances in modern technology
that will help to create trial procedures that are both more
efficient and more fair” Post, at 3. This is an exaggera-
tion for two reasons First, because Congress is free to
adopt the proposal despite our action And second, be-
cause nothing prevents a defendant who believes this
procedure is “more effictent and more fair” from voluntar-
ily waiving his right of confrontation.* The only issue
here is whether he can be compelled to hazard his hfe,
hberty, or property in a criminal teletrial,

Finally, I disagree with JUSTICE BREYER’s belief that we
should forward this proposal despite our constitutional
doubts, so that we can “later consider fully any constitu-
tional problem when the Rule 1s applied 1n an indiwndual
case” Post, at 2 I see no more reason for us to forward a
proposal that we believe to be of dubious constitutionality
than there would be for the Conference to make a proposal
that 1t believed to be of dubious constitutionality. We do
not Live under a system i which the motto for legislation
15 “anything goes, and hitigation will correct our constitu-
tional mistakes ” It seems to me that among the reasons
Congress has asked us to vet the Conference’s proposals—
indeed, perhaps foremost among those reasons—1s to pro-
vide some assurance that the proposals do not raise sert-

*JUSTICE BREYER's assertion to the contrary notwithstanding, exist-
mg Fed Rule Crim Proc 26 does not prohibit the use of video trans-
massion by consent United Slates v Mezzanatto, 513 U S 196, 201
(1995) (“The provisions of jthe Federal Rules of Crimmal Procedure] are
presumptively wairvable [unless] an express waver clause suggest{s}
that Congress mtended to occupy the field and to preclude warver under
other, unstated circumstances”)
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ous constitutional doubts. Congress is of course not bound
to accept our judgment, and may adopt the proposed Rule
26(b) if 1t wishes But I think we deprive it of the advice it
has sought (in this area peculiarly within judicial compe-
tence) 1f we pass along recommendations that we believe
to be constitutionally doubtful.

JUSTICE BREYER, with whom JUSTICE OCONNOR joins,
filed a dissenting statement

I would transmit to Congress the Judicia! Conference’s
proposed Fed. Rule Crim. Proc 26(b}, authorizing the use
of two-way video transmissions in criminal cases in
(1) “exceptional circumstances,” with (2) “appropriate safe-
guards,” and 1f (3) “the witness 1s unavailable” The Rules
Committee mtentionally designed the proposed Rule with
1ts three restrictions to parallel circumstances in which
federal courts are authorized now to admit depositions in
criminal cases. See Fed Rule Crim. Proc 15. Indeed, the
Commttee states that its proposal permits “use of video
transmission of testimony only in those instances when
deposition testimony could be used.” Advisory Committee
Notes on Fed. Rule Crim. Proc 26, p 53. See Appendix,
infra, at 5

The Court has decided not to transmt the proposed
Rule because, in its view, the proposal raises serious
concerns under the Confrontation Clause. But what are
those concerns? It 1s not obvious how video testimony
could abridge a defendant’s Confrontation Clause rights in
cireumnstances where an absent witness’ testimony could
be admitted 1n nonvisual form via deposition regardless
And where the defendant seeks the witness' video testi-
mony to help secure exoneration, the Clause simply does
not apply

JUSTICE SCALIA believes that the present proposal does
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not much concern itself with the limitations on the use of
out-of-court statements set forth in Maryland v Craig,
497 U S 836 (1990) I read the Committee’s discussion
differently than does JUSTICE SCALIA, and I attach a copy
of the Committee’s discussion so that the reader can form
an independent judgment. In its five pages of explanation,
the Committee refers to Maryland v. Craig five times [t
begins by stating that “arguably” 1ts test is “at least as
stringent as the standard set out in {that case] ” It de-
votes a lengthy paragraph to explaining why it believes
that its proposal satisfies Craig, and 1t refers to the two
relevant Court of Appeals decisions, both of which have so
held. See United Stutes v. Gigante, 166 F 3d 75 (CA2
1999), cert. demed, 528 U S 1114 (2000), Harrell v But-
terworth, 251 F.3d 926 (CAll 2001), cert denied, 535
U S _  (2002). Given the Comm:ttee's discussion of
the matter, its logic, the legal authonty to which 1t refers,
and the absence of any dissenting views, I believe that
any constitutional problems will arise, if at all, only 1n a
limited subset of cases. And, in any event, I would not
overturn the unanimous views of the Rules Committee
and the Judicial Conference of the United States wathout a
clearer understanding of just why their conclusion is
wrong Cf Statement of Justice White, 507 U. 8. 1091,
1095 (1993) (The Court’s role ordinarily “is to transmit the
Judicial Conference’s recommendations without change
and without careful study, as long as there 15 no sugges-
tion that the committee system has not operated with
integrity”)

To transmit the proposed Rule to Congress 1s not
equivalent to upholding the proposed Rule as constitu-
tional Were the proposal to become law, the Court could
later consider fully any constitutional problem when the
Rule 15 applied in an individual case. At that point the
Court would have the benefit of the full argument that
now is lacking At the same time, that approach would
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permut application of the proposed Rule i those cases 1n
which apphcation 1s clearly constitutional And, while
JUSTICE SCALIA is correct that Congress is free to consider
the matter more deeply and to adopt the proposal despite
our action, the Court’s refusal to transmit the proposed
Rule makes full consideration of the constitutional argu-
ments much less hkely.

Without the proposed Rule, not only prosecutors but
also defendants, will find it difficult, if not impossible, to
secure necessary out-of-court testimony via two-way
video—-JUSTICE SCALIA’s statement to the contrary not-
withstanding. Cf ante, at 3. Without proposed Rule
26(b), some courts may conclude that other Rules prohibit
its use. See, e.g, Fed. Rule Crim. Proc. 26 (testimony
must “be taken orally in open court, unless otherwise
provided by an Act of Congress or by these rules, the
Federal Rules of Evidence or other Rules adopted by the
Supreme Court”) Others may hesitate to rely on highly
general and uncertain sources of legal authority Cf.
United States v GQGigante, 971 F. Supp. 755, 758-759
(EDNY 1997) (relying on court’s “inherent power” to struc-
ture a eriminal trial 1 a just manner under Fed Rules
Crim Proc. 2 and 57(b)), United States v. Nippon Paper
Industries Co., 17 F Supp. 2d 38, 43 (Mass 1998) (relying
on “a constitutional hybrid” procedure that “borrow[ed]
from the precedent associated with Rule 15 wvideotaped
depositions [and] marr[ied] 1t to the advantages of video
teleconferencing™). Thus, rather than consider the consti-
tutional matter 1n the context of a defendant who objects,
the Court denies all litigants—prosecutors and consenting
defendants alike—the benefits of advances in modern
technology And 1t thereby deprives litigants, judges, and
the public of technology that will help to create trial pro-
cedures that are both more efficient and more fair.

I consequently dissent from the Court’s decision not to
transmit the proposed Rule
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APPENDIX TO STATEMENT OF BREYER, J.

Rule 26, Taking Testtmony

(¢) In General In every trial the testimony of wnt-
nesses must be taken in open court, unless otherwise
provided by a statute or by rules adopted under 28 USC
§8§2072-2077,

(b) Transmitiing Testimony from a Different Location
In the interest of justice, the court may authorize con-
temporaneous, two-way video presentation 1n open court
of testimony from a witness who 15 at a different loca-
tion if-

(1) the requesting party establishes exceptional cir-
cumstances for such transmission,

(2) appropnate safeguards for the transmission are
used; and

(3) the witness 15 unavailable within the meaning
of Federal Rule of Evidence 804(a){4)-(5)

COMMITTEE NOTE

The language of Rule 26 has been amended as part of
the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology
consistent throughout the rules. These changes are in-
tended to be stylistic only, except as noted below.

Rule 26(a) 1s amended, by delating the word “orally,” to
accommodate witnesses who are not able to present oral
testinony in open court and may need, for example, a sign
language interpreter The change conforms the rule, in
that respect, to Federal Rule of Civil Procedure 43

A substantive change has been made to Rule 26(b).
That amendment permits a court to receive the video
transmission of an absent witness if certain conditions
are met As currently written, Rule 26 indicates that
normally only testimony given 1n open court will be con-
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sidered, unless otherwise provided by these rules, an Act
of Congress, or any other rule adopted by the Supreme
Court. An example of a rule that provides otherwise 1s
Rule 15. That Rule recognizes that depositions may be
used to preserve testimony if there are exceptional cir-
cumstances 1n the case and 1t 18 1n the interest of justice to
do so If the person is “unavailable” under Federal Rule of
Evidence 804(a), then the deposition may be used at trial
as substantive evidence The amendment to Rule 26(b)
extends the logic underlying that exception to contempo-
raneous video testimony of an unavailable witness The
amendment generally parallels a similar prowviston m
Federal Rule of Civil Procedure 43

The Committee believed that permitting use of video
transmssion of testimony only 1n those instances when
deposition testimony could be used is a prudent and
measured step A party agamnst whom a deposition may
be introduced at trial will normally have no basis for
objecting 1if contemporaneous testimony 1s used instead.
Indeed, the use of such transmitted testimony is m most
regards superior to other means of presenting testimony
in the courtroom The participants 1n the courtroom can
see for themselves the demeanor of the witness and hear
any pauses In the testimony, matters that are not
normally available in non-video deposition testimony.
Although deposition testimony is normally taker with all
counsel and parties present with the witness, there may
be exceptions. See, e g., United States v Salim, 855 F. 2d
944, 947-948 (2d Cir. 1988) (conviction affirmed where
deposition testimony, taken overseas, was used although
defendant and her counsel were not permitted in same
room with witness, witness’s lawyer answered some gues-
tions, lawyers were not permitted to question witness
directly, and portions of proceedings were not transcribed
verbatim).

The revised rule envisions several safeguards to address
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possible concerns about the Confrontation Clause rights of
a defendant First, under the rule, the court is authorized
to use “contemporaneous two-way” video transmission of
testimony Thus, this rule envisions procedures and tech-
mques very different from those used in Maryland v
Crawg, 497 U. S5 836 (1990) (transmission of one-way
closed circuit television of child’s testimony) Two-way
transmission ensures that the witness and the persons
present in the courtroom will be able to see and hear each
other. Second, the court must first find that there are
“exceptional circumstances” for using video transmissions,
a standard used in United States v. Gigante, 166 F. 3d 75,
81 (2d Cir.), cert. dented, 528 U. 8. 1114 (1999) While 1t
18 difficult to catalog examples of circumstances considered
to be “exceptional,” the inability of the deferndant and the
defense counsel to be at the witness’s location would nor-
mally be an exceptional circumstance Third, arpuably the
exceptional circumstances test, when combmed with the
requirement 1 Rule 26(b}(3) that the witness be unavail-
able, 1s at least as stringent as the standard set out in
Maryland v. Craig, 497 U. S 836 (1990). In that case the
Court 1ndicated that a defendant’s confrontation rights
“may be satisfied absent a physical, face-to-face confronta-
tion at trial only where denial of such confrontation is
necessary to further an important government public
policy and only where the reliahlity of the testimony 1s
otherwise assured.” Cratg, 497 U. 8. at 850 In Giganie,
the court noted that because the video system 1n Craig
was a one-way closed circuit transmission, the use of a
two-way transmission made 1t unnecessary to apply the
Craig standard.

The Committee recognized that there 15 a need for the
trial court to impose appropriate safeguards and proce-
dures to insure the accuracy and quality of the trans-
mission, the ability of the jurors to hear and view the
testimony, and the ability of the judge, counsel, and the
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witness to hear and understand each other during ques-
tioming. See, e.g., United States v. Gigante, 166 F 3d 75
(2d Cir. 1999).

Deciding what safeguards are appropriate 1s left to the
sound discretion of the trial court. The Committee en-
wisions that i establishing those safeguards the court will
be sensitive to a number of key issues. First, it is impor-
tant that the procedure maintain the dignity and decorum
normally associated with a federal judicial proceeding.
That would normally include ensuring that the witness's
testimony 1s transmitted from a location where there are
no, or mummal, background distractions, such as persons
leaving or entering the room. Second, it i3 1mportant to
insure the quahty and integrity of the two-way trans-
mission 1tself. That will usually mean employment of
technologies and equipment that are proven and rehable
Thard, the court may wish to use a surrogate, such as an
assigned marshal or special master, as used 1n Gigante,
supra, to appear at the withess’s location to ensure that
the witness 1s not being influenced from an off-camera
source and that the equipment is working properly at the
witness's end of the transmission. Fourth, the court
should ensure that the court, counsel, and jurors can
clearly see and hear the watness during the transmission
And 1t is equally important that the witness can clearly
see and hear counsel, the court, and the defendant Fifth,
the court should ensure that the record reflects the per-
sons who are present at the witness’s location. Sixth, the
court may wish to require that representatives of the
parties be present at the witness’s location Seventh, the
court may mgquire of counsel, on the record, whether addi-
tional safeguards might be employed. Fighth, the court
should probably preserve any recording of the testimony,
should a question arise about the quality of the trans-
mission Finally, the court may consider 1ssuing a pretrial
order setting out the approprate safeguards employed
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under the rule See United States v Gigante, 971 F. Supp.
755, 769-760 (ED N.Y 1997 (court order setting out
safeguards and procedures)

The Committee beheved that including the requirement
of “unavailability” as that term 1s defined in Federal Rule
of Evidence 804(a}(4) and (5) will msure that the de-
fendant’s Confrontation Clause rights are not infringed
In deciding whether to permit contemporaneous trans-
mission of the testimony of a government witness, the
Supreme Court's decision 1n Maryland v. Craig, 497 U. S
836 (1990) is instructive. In that case, the prosecution
presented the testimony of a child sexual assault victim
from another room by one-way closed circuit television
The Court outhned four elements that underlie Confronta-
tion Clause issues: (1) physical presence, (2)the oath,
{3) cross-exammnation, and (4) the opportunity for the
trier-of-fact to observe the witness’s demeanor. Id, at 847.
The Court rejected the notion that a defendant’s Con-
frontation Clause rights could be protected only if all four
elements were present. The trial court had expheitly
concluded that the procedure was necessary to protect the
child witness, 1.e., the witness was psychologically un-
avallable to testify i open court The Supreme Court
noted that any harm to the defendant resulting from the
transmitted testimony was minimal because the de-
fendant received most of the protections contemplated by
the Confrontation Clause, 1.e, the witness was under oath,
counsel could cross-examine the absent witness, and the
Jury could observe the demeanor of the witness. See also
United States v. Gigante, supra (use of remote trans-
mission of unavailable witness's testimony did not violate
confrontation clause); Harrell v. Butterworth, [251] F 3d
[926] {11th Cir. 2001) (remote transmission of unavailable
wiinesses’ testimony in state criminal trial did not violate
confrontation clause).

Although the amendment 1s not limited to instances
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such as those encountered 1n Craig, it is limited to situa-
tions when the witness is unavailable for any of the rea-
sons set out mn Federal Rule of Evidence 804(a){4) and (5).
Whether under particular circumstances a proposed trans-
mission will satisfy some, or all, of the four protective
factors 1dentified by the Supreme Court in Craig is a
decision left to the trial court,

The amendment provides an alternative to the use of
depositions, which are permitted under Rule 15 The
choice between these two alternatives for presenting the
testimony of an otherwise unavailable witness will be
mfluenced by the individual circumstances of each case,
the available technology, and the extent to which each
alternative serves the values protected by the Confronta-
tion Clause See Maryland v Craig, supra.
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Reporter, Professor Dantel R Coquillette, and liaison member, Judge Reena Raggr  Also
supporting the Commuttee were

Peter G McCabe, Rules Commuttee Secretary and Admumstrative Office
Assistant Director for Judges Programs

John K Rabiey, Chief of the Rules Commuttec Support Office at the
Admimstrative Office

James N Ishida, Senior Attorney at the Adnunistrative Qffice

Jetfrey N. Barr, Senior Attorney at the Admmustrative Office

Timothy K Dole, Attorney Advisor at the Administrative Office

Laural L. Hooper, Senior Research Associate, Federal Judicial Center
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Appellate Section — were present Ruth E Friedman, Duector of the Federal Defenders’ Capatal

Habeas Project, attended part of the meeting.
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AL Chair’s Remarks and Administrative Announcements

After welcoming everyone and making administrative announcements, Judge Tallman
recogrized Protessor King for her years of distinguished service as a Commttee member and
thanked her for agieeing to serve further 1n the capacity of Assistant Reporter Judge Tallman
made a request that subcommuttee chairs try to begin thewr work earlier in the period between
meetings to ensure that 1t 1s completed 1in time for the next Committee meeting

B. Review and Approval of the Minutes
A motion was made to approve the draft mmutes of the October 2007 meeting
The Committee unanimously approved the minutes.
II. CRIMINAL RULES UNDER CONSIDERATION
A. Proposed Amendments Approved by the Supreme Court

Mr Rabiej reported that the following proposed rule amendments, which include those
making conforming changes under the Crime Vietims’ Rights Act (CVRA), 18U S C § 3771,
were approved by the Supreme Court and submutted last week to Congress. Unless Congress
cnacts legislation to reject, modify, or defer them, they will take effect on December 1, 2008.

Rule 1 Scope, Definttions. The proposed amendment defines a “victim ”

Rule 12 1 Notice of Alib1 Defense The proposed amendment provides that a
victim’s address and telephone number should not automatically be provided to
the defense when an alib:1 defense 1s raised.

Rule 17 Subpoena. The proposed amendment requires judicial approval before
service of a post-indictinent subpoena seeking personal or confidential victim
information from a third party and provides a mechamsm for victim notification.

Rule 18 Place of Trial The proposed amendment requires the court to consider
the convenience of victims — 1n addition to the convemence of the defendant and
witnesses — 1n sctting the place for tnial within the district.

Rule 32 Sentencing and Judgment The proposed amendment deletes defimtions
of "victim™ and “crime of violence or sexual abuse” to conform to other
amendments, clarifies when a presentence report must include restitution-retated
information, clarifies the standard for including victim impact information 1 a
presentence report, and provides that victims have a right ““to be reasonably heard™
1n certain proceedings
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Rule 41{b) Scarch and Scrzure  The proposed amendment authorizes magistrate
judges to 1ssue warrants for property outside the United States, but still subject to

admunistrative control of the United States government such as legation properties
in foreign countries or termitortal possesstons such as American Samoa

Rule 60 Victun’s Rights  The proposed new rule provides a victim the right to
be notified, to attend public proceedings, and to be heard, and sets limits on relief

Rule 61. Conforming Title The proposed amendment renumbers Rule 60

Mr Rabiej reported no action in Congress on the Crume Victims' Rights Rules Act bill
introduced 1n this session of Congress by Senator Jon Kyl (R-AZ) Judge Tallman noted that the
Judicial Conference had voiced strong opposition to this new measure, which would circumvent
the federal rulemaking process by directly changing the Federal Rules of Criminal Procedure
without affording anyone the opportumity for notice and comment and bypassing the deliberative
process that Congress previously established for judicial rulemaking under the Rules Enabling
Act. Mr. Rabiej also reported that no responses had yet been received from the 20 or so different
groups from which the Commuttee had requested suggestions for further CVRA-related rule
amendments. Judge Tallman noted that, on the recommendation of this Commuttee and the
Standing Commuttee, Chief Justice John Roberts had recently approved Director Duff’s letter to
Lewis & Clark Law School Professor Doug Beloof declining hus suggestion that a permanent
crime victims’ advocate position be added to the Advisory Commuittee on Criminal Rules.

Ms Hooper provided an update on the Federal Judicial Center’s efforts to educate the
Judiciary about the CVRA The Center has produced a DVD, featuring Judge Jones and Judge
Zagel, that examines the Act’s requirements, the related rules amendments, and the experiences
of judges and prosecutors m applying the Act The Center has updated 1ts monograph, “The
Crime Vietims' Rights Act of 2004 and the Federal Courts™ and will distribute it, along with
related materials, at all national workshops for district court judges this year A panel session on
“the CVRA and Issues and Challenges for the Federal Judiciary” will be held at the Sentencing
Institute in Long Beach, CA on June 25-27, 2008, to be co-chaired by tformer Judge Paul Cassell
and Benjt McMurray Also. the Center 18 nearing completion of a report, prepared at the
Commuttee’s request, reviewing victims' rights laws m all 50 states, the District of Columbia, and
the territories. To understand how victims’ nghts laws operate 1n practice, the Center has
conducted interviews with state yudges, victim coordinators, prosecution staft, and defense
counsel 1n six states, and with protfessionals from victun assistance organizations

Ms Hooper reported a few prelimmary tindings from the study  First, expansion of
criminal procecdings to include greater participation and mput from victims does not appear to
impede judges' ability to effectively manage their caseloads even when multiple victims wish to
participate  Second, although many jurisdictions require only that victims be treated with
"fairness and respecet,” the lack of more detailed legislative guidance has not resulted n a
stgnificant merease 1n htrgation sceking to broaden victims' rights  Third. most states allow a
victim to be heard orally regarding a plea agreement and at sentencing, and a few pernnt victims

662



Draft Muiutes of (mid 2008 Meeting Page 4
Advisory Conmttee on Crinnal Rules

to speak at a bail or bond hearing or an imtial appearance In practice, though. lew vicims
choose to spcak, a phenomenon that some attribute to untimely notice  Fourth, most junsdictions
allow the victim to confer wath the prosecutor, but states vary with regard to the type of
mformation that 1s authorized to be disclosed to the victim by the prosecutor Only 10
junisdictions. for mstance. allow victuns some access to the presentence report five allow
victuns to review the report, two allow them to recerve copies, and three allow discretionary
disclosure by the prosecutor  Fifth, a few junisdictions have formalized complamt procedures for
victims who believe that their rights were violated. Typically, this 1s done by filing a writ of
mandamus, but one¢ junisdiction allows a nominal monetary damages remedy where there was an
intentional farjurc to afford a victim hus nghts

Ms Hooper reported that the Center 1s still committed to producing a judge's pocket
guide on victims' nghts, but wanted to ensure that 1t would not be duplicative of the matenals
that have already been prepared She also noted that the GAO 1s expected to 1ssue a full report
on the effect and efficacy of CVRA mmplementation in the federal courts by October 2008  If,
after reviewing the GAQ report, the Committee believes that further research 1s necessary, the
Center 1s ready to undertake 1t

Judge Tallman asked representatives from the Department of Justice whether, m their
meetings with crime victims groups, any additional feedback had been obtained Mr.
Wroblewski reported meeting about two months ago with 20-25 people from a dozen or more
victims’ organizations and explaiming the Department’s involvement with the rules commttees
Although the Department had not yet received any suggestions or comments, Mr Wroblewski
said that these meetings would continue to be held on a regular basis. Judge Tallman mentioned
that he had recently been asked about the Department’s efforts at automating victim notification
Mr. Wroblewsk: reported that the Department sends out mllions of notices to victims each vear
through the computerized Victim Notificatton System.

B. Additional CVRA-Related Proposed Amendments

Mr Rabiej noted that the three additional CVRA-related rule amendments had been
approved for public notice and corament and would be published on August 15, 2008 Public
hearing dates on cach coast would be tentatively scheduled for sometime 1n January 2009

Rule 5 Imtial Appearance The proposed amendment directs a court to consider
a victim’s right to be reasonably protected when making the dectsion to detamn or
release a defendant

Rule 12 3 Notice of Public-Authonty Defense. The proposed amendment
provides that for secunity and privacy the victim’s address and tclephone number
should not be avtomatically provided to the defense  Courts remain free to
authorize disclosure for good cause shown
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Rule 2t Transter for Tnal  The proposed amendment requires consideration of
the convenience of victims in determining whether to transter the proceedings to
another district for trial

Professor Beale pointed out that the Style Consultant had shghtly modified the original
wording of thesc proposed amendments  Also, the Standing Committee had agreed that the
arguably unnecessary statement n proposed Rule 5(d)(3) should be retained to underscore that,
in making the determination on bail and release, “the court must consider any statute or rule that
protects a vichm from the defendant

C. Proposed Forfeiture Rule Amendments

The Commuttee discussed the following three proposed rule amendments governing
forfeature that had been published for public comment

Rule 7 The Indictment and Information The proposed amendment removes
reference to forfeiture

Rule 32. Sentencing and Judgment. The proposed amendment requires the
government to state 1n the presentence report whether 1t 15 seeking forfeiture

Rule 32 2. Criminal Forferture. The proposed amendment clarifies certain
procedures, such as that the government's notice of forferture need not identify the
specific property or money judgment that 1s subject to forferture and should not be
designated as a count 1n an indictment or information.

Professor Beale reported that the proposals had ehaited a single comment, from Judge
Lawrence Piersol of the District of South Dakota, who voiced concern that the proposed Rule
32.2 amendment could causc sentencing delays  But, she said, Proposed Rule 32.2(b)(2)(B)
specifies that courts must enter preliminary forfeiture orders before sentencing “[u]nless doing so
1s impractical 7 Proposed Beale added that two changes to the published version were
recommended standardizing the references to “assets” and “property,” and ehminating the
bracketed language. A member pointed out that the “and™ at the end of proposed Rule
32(d)2)E) on page 43, line 6, of the agenda book requires deletion

There was discussion about the phrase “either party’s request” in proposed 32.2(b)(1}B),
on page 46, lines 30-31, and the phrase “the date when the order granting or denying the
amendment becomes final” in proposed Rule 32 2 (b)(4)C) on page 51, lines 101-102.
Clanfication was also requested regarding the phrase “the government must submuit a proposed
Special Verdiet Form ™ Following Commuttee discussion, 1t was decided that these various
phrases should be retaimed as drafted

Judge Zagel moved to approve the fortetture rule amendments as revised
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The Committee voted unanimously to send the proposed forfeiture rule amendments,
as revised, to the Standing Committee.

D. Proposed Rule 41 Amendment on Seizure of Electronically Stored
Information

The Committee discussed the proposed Rule 41 changes recently published  Judge
Battagha. chair of the Electromuically Stored Information Subcomimittee, reported that one public
comment had been recerved  The Jordan Center for Criminal Justice and Penal Reform had
suggested that, by authonzing the “seizure of electronic storage media™ rather than
“information,” the proposed change would violate the Fourth Amendment’s particulanty
requirement by allowing information to be seized without establishing probable cause Another
objection was the absence of controls to prevent the government from using copied information
for “general telligence or other unauthornized or itlicit purposes ” The Jordan Center also
recommended that the rule require that the seized matenals be returned within a set time pertod

Judge Battagha reported that the subcommittee had decided to address those concerns by
adding a clanfication to the Commuittee Note that the “amended rule does not address the
specificity of description that the Fourth Amendment may require in a warrant for electronically
stored information, leaving this and the application of other constitutional standards to ongoing
casc law development ™ The subcommuttee also proposed adding “copying or” to the last line of
Rule 41(e)2)(B) to clarify that copying, not just review, may take place off-site. Professor King
noted the typographical error, the third “the,” on page 63, line 11, which would be fixed

The Committee discussed the proposed elimination of all case citations, for style reasons,
from the Rule 41 Committee Note Mr. Rabiej noted that certain members of the Standing
Commuttee had strong views on how detailed Commuttee Notes should be. Judge Tallman said
that, because this area of the law was evolving, 1t would be wise where possible to omit citations
to cases that might soon be out of date.

One member raised concemn about government handling of seized electronic media and
the delay n the return of the media. Judge Tallman suggested that these 1ssues were best lett to
case law development  After further discussion, Judge Wolf moved that the Commuttee Note’s
reference on page 65 to “other constitutional standards to ongoing case law development™ be
changed to “other constitutional standards concerning both the seizure and the search to ongoing
casc law development ™

The motion was unanimously approved.

In response to a member’s inquury, Judge Tallman confirmed that the Jordan Center’s
suggestion that controls be added to prevent the government from using copied information for
“general mtelligence or other unauthorized or tllicit purposes™ had been declined because 1t
would be a substantive change of law that should instead be the subjedt of case law development
or congressional action
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Judge Keenan moved that the Commuttee send the proposed Rule 41 amendment, as
revised, to the Standing Commuttec

The Committee voted, with one dissent, to send the proposed Rule 41 amendment, as
revised, to the Standing Committee.

E. Proposed Time Computation Rule Amendments

Professor Beale reported that no public comiments had been recerved 1n response to
publication of the following proposed tune computation rule amendments

Rule 45 Computing and Extending Time The proposed amendment simplifies
the method for computing time

Rules 5.1, 7, 8,12 1, 12.3, 29, 33, 34, 35.41. 47, 58, and 59, and to Rule & of the
Rules Goverming §§ 2254 and 2255 Cases. Amendments to these rules are
intended to adjust the deadlines in light of the new time computation principles.

Judge Rosenthal explained that the Criminal Rules Commuttee was the last of four
advisory commuittees meeting to tinalize this coordinated effort She noted that the goal was to
achieve seamless synchrontzation with Congress so that the rule amendments, statutory changes,
and local rule changes all take effect on December 1, 2009. She said that congressional staff,
many of whom were former law tirm associates, had cxpressed general approval in recent
meetings for simplifying time computation across the board. There was discussion whether the
rule amendments should be made conditional on the proposed statutory changes or whether they
should take effect even 1f Congress declined to enact the statutory changes. The consensus of the
Commuttee seemed to be that every effort should be made to have the proposed time computation
rule amendments take effect at the same time as the proposed statutory changes Mr.,
Cunningham moved that the proposed rule amendments be approved

The Committee voted unanimously to approve the proposed time computation rule
amendments.

HI. CONTINUING AGENDA ITEMS
A. Proposed Time Computation Statutory Amendments

The Commuttee discussed which statutes Congress should be asked to amend 1n light of
the proposed time computation changes Judge Tallman noted that unless statutes were changed,
the rules commuttecs” effort to simplity time computations would have the opposite effect,
adding a new layer of complexity Judge Rosenthal explained that there was a desire, first, not to
have the rules be inconsistent with the statutes, and second, not to disadvantage practitioners by
shortening their deadlimes One member pointed out that the rules expressly apply the new time
computation approach to statutes unless a statute specities a different approach  To mcrease the
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probability of passage m Congress. Judge Rosenthal noted that an c¢ffort was beig made to keep
all proposed statutory changes uncontroversial and outcome neutral

[he Commttee discussed the report submtted by the Committee’s Time Computation
Subcommittee  ['he subcommittee was asked to explain why it was deviating from the “days are
days™ approach and recommending nstead that Congress sumply exclude Saturdays. Sundays,
and legal holidays from the four-day pertods set forth in 18 U S C. § 2339B(1)(5)(B)(ru1)(1) and
() and 18 US C App 3 § 7(b)(1) and (3) within wluch appellate courts must hear arguments
or render decisions in certain cases involving matenal support and the Classified Information
Procedure Act Judge Rosenthal explatned that the Department of Justice had vorced significant
concerns with converting these periods to seven calendar days and that keeping the proposed
statutory changes uncontroversial was critical to the project’s success. Assistant Attorney
General Fisher said that these procedures had been used 1n the case of convicted terrorism
conspirator Zacartas Moussaou. Professor Beale noted that the subcommuttee recommended a
similar approach for the two-day deadline for dissolution of a temporary restraining order in 18
USC. § 1514(a)2KE)

With respect to the current 10-day period in 18 U.S.C App 3 § 7(b) withtn which an
interlocutory appeal in a CIPA case “shall be taken” after the trial court renders a decision,
however, the Department supported recommending 1ts extension to 14 calendar days Ms Fisher
explained that this provision typically apphed when a court 1s ordenng the government to turn
over classified information or sanctioning the government for not turning over classified
information, 1 which case consulting with the applicable agencies sometimes took time

Professor Beale reported subcommittee support for the following recommendations.

. extending to 14 calendar days the current 10-day period in 18 U S C § 3771(d)
withm which a victrm must file a motion for a wnt of mandamus m the court of
appeals to rcopen a plea or sentence,

. extending to seven calendar days the current period of five days before tnal 1 18
USC §3509(b)(1)(A) within which an order for a child’s testimony to be taken
via two-way closed circuit video must be sought; and

. extending to 14 calendar days the current 10-day period in 18 U S ¢ § 2252A(¢)
within which a defendant seeking to utilize certain affirmative defenses against
child pormography charges must notify the court.

The Comnuttee discussed the current three-day pertod in 18 U S C § 3432 “A person
charged with treason or other capital offense shall at least three entire days before
commencement of trial be furtushed with a copy of the indictment and a hst of the vermremen,
and of the witnesses to be produced on the tnal 7 Ms. Fisher said that the Department had no
strong preference, but would 1ecommend retaining the three days and only excluding Saturdays,
Sundays, and legal hohdavs  One member noted that the three-day deadline m 18 U S € § 3432
was important to prosecutors not 1n capital cases, but i non-capital cases, because 1t allows
prosecutors to argue that if the deadhine 1s three days in capital cases, 1t should be no greater in
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ordinary, non-capital cases Judge Tallman suggested that the Department’s compromise offer
was probably advisable, given the witness security concems

It was noted that these proposed statutory changes were gomg to be published and, if
problematic, nught elicit public comment  Following further discussion, a motion was made to
recommend retaining the current three-day petiod in 18 U S C § 3432 withun which a person
charged with treason must be furmshed with a copy of the indictment and a list of the jurors and
witnesses, but to recommend excluding Saturdays. Sundays, and hohdays from the three days

The motion was approved, with minimal dissent.

A motion was made to recommend extending to 14 calendar days the current 10-day
pennod m 18 U S C App. 3 § 7(b) for interlocutory appeals of a tnal court’s ruling in a Classified
Information Procedure Act case.

The motion was approved unanimously.

Judge Battagha moved that the Committee recommend that the Standing Commuttee send
to Congress the other proposed time computation statutory changes set forth on pages 123-125 of
the agenda book

The Committee voted unanimously to recommend that the Standing Committee send to
Congress the other proposed time computation statutory changes.

B. Proposed Amendments to Rule 11 of the Rules Governing §§ 2254 and 2255
Cases

The Commuttee discussed the proposal to amend Rule 11 of the Rules Goverming §§ 2254
and 2255 Cases to, among other things, require a judge to grant or deny the certificate of
appealability at the time a final ruling ts 1ssued Professor King noted that the proposal had been
submutted by the Department originally after the Supreme Court decided Gonzalez v Crosby, 545
U'S. 524 (2005)  After considening the five public comments recerved on proposed Rule 11(a),
all opposing the published proposal, the Writ Subcommuttee, chaired by Mr McNamara,
concluded that the proposal required modification, but sphit 3-2 over how to modify it.

Two alternative drafts were included 1n the agenda book for the Commuttee's
consideration  The majority retained the published proposed requirement that the certificate of
appealability be ruled on “at the same time™ as an adverse final order, but recommended adding
the phrase, “unless the judge directs the parties to submit arguments on whether or not a
certificate should 1ssue.” Also, the majonity proposed adding the following sentence  “If the
certificate 15 1ssued or demed upon entry of the final order, a party may move for reconsideration
of the decision on the certificate not later than 14 days after the entiy of the order ” The minonty
proposed requirimg only that motions for certiticate of appealability be fited 14 days following a
final order adverse to the applicant, a time frame that the minority contended was necessary for
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counsel to consider the final order Judge Tallman thanked the subcommuttee for working so
ditigently over the course of several months on this challengig area, whose numerous mineficlds
for unwary petitioners had sometimes resulted in meritorious claims bemg procedurally barred

Mr Wrioblewskr said that the Department preferred the published version of Rule 11(a),
designed to codity existing practice as explained in Gonzalez  One member said that requining
simultaneous rulings would not codify the practice in his own circuit, but that he considered 1t
nonethceless desirable because judges would have to deal with a case only once, ruling on the
certificate of appealability at the same tune as the final order rather than long afterward  Another
member said he tavored the simultaneous ruling requirement because it gave judges a way to
inform the parties when 1ssuing the tinal order that they had struggled in reaching certain
decisions A motion was made to requare the judge in Rule 11(a) to rule on the certificate of
appealability “at the same time” as the judge enters a final order adverse to the applicant

The Committee decided, with minimal dissent, to require the judge in Rule 11(a) to
rule on the certificate of appealability "at the same time'' as the final order.

Judge Tallman recommended making clear 1n the rule that fihng a motion for
reconsideration of the demial of a certificate of appealability does not toll the statute of mutation
for filing the appeal — a point that has proven to be a trap for the unwary Another member
expressed concern about including a reference in the habeas rule to a motion for reconsideration
because 1t could also pose a trap for the unwary and 1t would hkely mislead pro se litigants into
thinking that they needed to file them 1n every case After extensive discussion, Judge Molloy
moved that Rule 11(a) begin as follows: “The judge must 1ssue or deny a certificate of
appealability at the same time the judge enters a final order adverse to the applicant The judge
may direct the parties to submit arguments on whether or not a certificate should 1ssue prior to
entry of the final order ”

The Committee decided unanimously to approve the proposed language at the
heginning of Rule 11{a).

Tudge Jones moved to climinate the second sentence of the majority Rule 11(a) proposal
on page 143, hines 6-9 — If the certificate 15 18sued or demed upon entry of the final order, a
party may move for reconstderation of the decision on the certificate not later than 14 days after
the entry ot the order”™ — and to change “motion for reconsideration™ m line 12 to “certificate of
appealabuity 7 Several members voiced concern that, unless 1t was stated m the text of the rule
that fihng a motion {or reconsideration did not toll the statute of hmutation for filing the appeal,
meritorious habeas claims would continue to be procedurally barred for lack of a timely appeal
After extensive discussion, Judge Tallman suggested taking a vote on Judge Jones™ motion

The Committee decided unanimously to eliminate the second sentence of the majority
Rule 11(a) proposal and to change line 12 as proposed.
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After additional discussion, Judge Tallman moved to add the following to the end of the
majority Rule [ (a) proposal on page 143, line 15 A motion for reconsideraiton of the denial
of a certificate of appealability does not extend the time for filing a notice of appeal ™

The Committee decided by a clear majority to add the proposed sentence to the end of
the majority Rule 11(a) proposal.

Professor King described the changes to Rule 11(b) and (¢} of the Rules Governing
§§ 2254 and 2255 Cases recommended by a majority of the Writ Subcommutiee First, to prevent
confusion in hight of the previous subdivision’s reference to an unrelated motion for
reconsideration (1 €., of the demal of a certificate of appealability), 1t recommended changing the
title of Rule 11(b) from “Motion for Reconsideration” to “Maotion for Relief from Final Order ”
Second, the subcommittee suggested expanding the definition of permutted grounds for obtaining
relief from a final order, beyond “a defect in the integrity of the § 2255 proceeding,” to include
“an error 1n a ruling 1n the § 2255 proceeding which precluded a determination of a claim on the
merits  Third, 1t was thought that the proposed rule amendment should expressly supplant not
only motions brought under Rule 6((b), but also those under Rule 52(b) and Rule 59. Fourth, the
subcommuttee sought to clanty that Rule 11(b) does not require a separate certificate of
appealability. Finally, 1t recommended stating expressly that a imely notice of appeal is required
even 1f a certificate of appealability 1s 1ssued under Rule 1 1(a)

Professor King also summanized the objections raised by the Wnit Subcommuttee’s
minority: (1) the proposed change 1s unnccessary, (2) 1t unduly and unnecessanly shrinks the
filing period to 30 days; (3) 1t bars certain grounds for rehef still avatlable post-Gonzales; (4) 1t
bars other currently existing routes for relief, such as Rules 52 and 59, which were not addressed
in Gonzales, and (5) 1t purports to make a stgmficant policy change that the rules commuttees
lack the authority to make under the Rules Enabling Act, 28 U.S C §§ 2071-2077.

Ms. Ruth Friedman, director of the Federal Detfenders Capital Habeas Project, said that by
elimmating Rules 52 and 59 as avenues for relief, the proposed Rule 11(b) amendment would be
going tar beyond merely codifying Gonzales  She recommended against conflating Rules 52 and
60(b), two very different provisions She suggested instead requiring that Rule 59 motions for
correction of errors be filed within 10 days and that Rule 60(b) motions for addressing faimess
1ssucs be filed within a year  Asked whether the Department intended anything beyond codifymg
Gonzales, Mr Wroblewski responded that the objective was simply to regulanze the process and
to lay out in the text of the Rules Governing §§ 2254 and 2255 Cases what was supposed to
happen following entry of a final order One member suggested that the proposal was premature
and that addiional time was nceded for post-Gonzales case law to develop  The Department
moved to approve for pubhcation the Rule 11(b) amendment as drafted by the subcomnuttee
majority

The motion failed by a vote of 4 to 8.
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One member explained that he had voted agamst the majonty proposal for Rule 11(h)
because elminating Rules 52 and 59 as avenues for rehief extinguished substantive nights
Professor King suggested that although Gonzales did not specifically deal with Rule 52 and 59,
its rationale unplied that other rules could not be used to circumvent the successive petitton bat
Ms Fisher moved to approve the proposed Rule 11(b) amendment for publication., omutting the
references to Rules 52 and 59 After brief discussion, however, Ms Fisher retracted her motion,
explaining that the Department required additional time to consider the matter further

The Comnuttee turned 1its attention to the proposed Rule 11(¢) amendment it was noted
that 1t would need to be redesignated as Rule 11(b) Judge Tallman expressed approval for Judge
Molloy’s earlier suggestion that “1ssues™ 1n line 14 be changed to “1ssues or denies 7 A motion
was made to approve proposed Rule 11(¢) — now 11(b) — for publication as revised

The Committee decided unanimously to approve proposed Rule 11(c), now 11(b}, for
publication as revised.

C. Proposed Amendment to Rule 15

The Commuttee discussed the Department’s proposed amendment of Rule 15 to authorize
depositions 1n a limited category of cases to take place outside the defendant’s physical presence
Professor Beale noted that the current proposal included a few changes recommended by the
Rule 15 Subcommuttee, chaired by Judge Keenan. The scope of the proposed rule amendment 1s
now restricted to situations where the witness 1s outside the United States In subparagraph
(¢)(3)(A), the proposed authonzation to hold depositions outside the defendant’s presence under
limited situations now applies to all witnesses, not just government witnesses The existing case
law standard for witness unavailability — “there 1s a substantial likelihood the witness’s
attendance at trial cannot be attained™ — 1s reflected 1n proposed Rule (c)(3)(A)11) Proposed
Rule (¢)(3} A)1n) makes clear that a deposition outside the U S can only take place without the
defendant present only when “1t 1s not possible to obtain the witness’s presence i the United
Statcs for a deposition ™ The Commuttee Note was revised to specify the applicable burden of
proof and to clanify that the proposed rule amendment does not supersede statutes that
indcpendently authorize depositions outside the defendant’s physical presence, such as certain
cases mvolving child victims and witnesses identified in IS U S C § 3509

Following extensive discussion regarding proposed Rule 15(¢)(3)(B) and whether 1t
should be placed 1n the Commaittee Note rather than 1n the rule, Judge Keenan moved to revise
the proposcd provision in the rule to read  “Nothing 1n this rule creates a right for the defendant
to be present at a deposition of lus/her witness that takes placc outside the United States ™ After
further discussion, though, Judge Keenan withdrew his motion

Judge Zagel moved to approve in principle the proposed Rule 15(¢c)(3)(B) amendment
Ms Fisher urged adoption of the proposed rule amendment as a way to correct a problem with
Rule 15 depositions  She stressed that defendants must not be able to allege that they need to
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depose a critical witness i, say. Pakistan and to clamm a right to be transported to Pakistan to
attend the deposition  Judge Zage! requested a vote on his motion to pubhish the rule as drafted

The motion failed by a vote of 3 to 6.

Judge Wolt moved to add “1n the United States™ on page 185 to proposed Rule 15(c)(1),
line 7, and to (c)}2), hine 20, to delete “Except as provided 1n paragraph (3} from lines 4-5 and
18, and to delete (c}(3)(B)

The motion was approved, with one dissent.

To avoid the double use of the word “outside,” Judge Molloy moved to change the title of
proposed Rule 15(c}(3) to “Lumted Authonty to Hold Depositions Qutside the United States
Without the Defendant’s Presence ™

The motion was approved unanimousiy.

It was suggested that the situation covered by proposed Rule 15(c)(3)B) could be
addressed 1n the Commuttee Note Professor Beale promused to circulate a draft by email after
the meeting for Commuttec approval Mr Wroblewsk: noted that the bracketed language 1n the
Note on page 188, lines 27-46, had been intended only for the benefit of the Commuttee and the
Standing Commuttee and would not be part of the actual note It was suggested and agreed that
the Note not cite simply to cases decided before Crawford v Washington, 541 U S, 36 (2004).
There was also consensus that the sentence on page 189, lines 8-13, should be deleted Mr.
Wroblewsk1 moved to approve the proposed Rule 15 amendment, as revised, and forward 1t to
the Standing Commnttee for publication

The Committee voted unanimously to approve Rule 15, as revised, for publication.
D. Proposed Amendment to Rule 6(f)

The Commuttee discussed the proposed Rule 6(f) amendment, copies of which were
distnbuted as a handout. The proposal would permut courts to recerve the return of'a grand jury
mdictment by video conference Judge Battaglia, chair of the Rule 6(f) Subcommittec, noted that
judges have sometimes had to travel up to 250 miles one-way to attend a 30-second proceeding
The subcommuttee had two recommendations The first was that the “open court” requirement
be retained as a sateguard against the infamous Star Chambers proceedings The second was that
the “good cause” threshold be replaced with a showing that video conferencing 1s needed “to
avoid unnecessary cost or delay ™ Professor Beale added that 1t was cmphasized in the
Commttee Note that having the judge and grand jury 1n the same courtroom remained the
preterred practice  She also noted that all “magistrate judge”™ references n the rules. such as in
lines 4 and 10, mclude district judges by defimtion  There was agreement that line 5 should also
refer to “magistrate judge” instead of “judge ™ 1t was also agreed that the characterization of a
distnict as “unpopulated™ 1n limes 26-27 of the Note was unnecessary and should be revised. The
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Committee also agreed to 1eplace the phrase “im the court™ in hine 32 with ™ a courtroom =~
Judge Battagha moved to approve the proposed Rule 6(f) amendment for publication

The Committee voted unanimously to send the proposed Rule 6(f) amendment to the
Standing Comumittee for publication.

E. Proposed Amendment to Rule 12

Judge Wolt, appomted at the last meeting to chair the Rule 12 Subcommuttee, reported
that the group had conferred 1n several teleconferences, but that additional time was needed to
formulate a rccommendation A report would be presented at the Commuttee’s next meeting

F. Proposed Amendments to Rules 32.1 and 46

Professor Beale said that the proposed amendments to Rules 32 1 and 46 had been
deferred until the October 2008 meeting so that additional mput could be obtained from the
Criminal Law Commuttee and the Office of Probation and Pretrial Services

G. Proposed Amendment to Rule 32.1{a)(6)

Professor Beale briefly reviewed the history of Magistrate Judge Robert Colhings’
suggestion that Rule 32.1(a){6) be amended to clarify its reference to 18 U S.C § 3143(a) and to
specity that the applicable burden of proof s clear and convincing evidence Judge Battagha
emphasized that this was not a substantive change and that numerous courts have concluded,
after extensive analysis, that only § 3143(a)(1) applies to the situation i the rule Following a
discussion of whether clear and convincing was indeed the appropnate burden of proof for
alleged violations of the conditions of supervised release under Rule 32.1(a)(6), Judge Battagha
moved to send the proposed amendment to the Standing Commuttee for publication

The Committee voted, with one dissent, to send the proposed Rule 32.1(a)(6)
amendment to the Standing Committee for publication.

H.  Rule 32(h)

Professor Beale explained that the proposed Rule 32(h) amendment had originally been
part of the package of amendments proposed in the wake of United States v Booker, 543 U S
220 (2005) But because the Supreme Court had granted certiorart and heard oral arguments 1n
Irizarry v United States, No 006-7517, to resolve a circuit split, and because a decision was
expected by June, the Rule 32(h) Subcommuttee was deferring consideration ot the proposed rule
change The Department noted that after Booker, the Constitution Project had proposed certain
changes to Rule 32, which the American Bar Association was currently considering, to reform
sentencing procedures and increase therr transparency. Ms. Felton reported that, during oral
argument in frizarry, the Justices had asked counsel why the Supreme Court should not defer to
the rulemaking process  Protfessor Beale promised to distribute copies of the frizarry oral
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argument transcript and the {rizarm anncus brief filed by Catholic University of Amenica Law
Professor Peter B Rutledge and Ohio State University Law Protfessor Douglas A Berman

IV. OTHER PROPOSED AMENDMENTS TO THE CRIMINAL RULES.

A. Proposal to Amend Rule 7

Judge Battaglia described his proposal to amend Rule 7(b} to permit a defendant to waive
indictment by video conference  Several members voiced concern that recent rule amendment
proposals authonizing court proceedings by video conference scemed to be on a shippery slope
Professor Coquillete suggested adding restrictive language simular to that used in the proposed
Rule 6(f) amendment: “To avoid unnecessary cost or delay ™ He also noted that rule changes
normally required empirical evidence of a problem One member suggested perhaps examiming
the Criminal Rules more comprehensively and assessing which proceedings should and should
not be conducted by video conference After significant discussion, Judge Battagha moved to
send the proposed Rule 7 amendment to the Standing Commuttee for publication

The motion failed by a vote of 3-8.

It was suggested that Judge Battagha's Rule 6(f) Subcommuttee, perhaps under a new
name, undertake a comprehensive look at how video conferencing 1s used 1n the courts and at
which Criminal Rules should and should not perrmt its use  Judge Tallman agreed and requested
the Federal Judicial Center’s assistance in collecting relevant empirical data  Justice Edmunds
asked 1f he could be replaced on the subcommuttee, explaiming that he would be unusually busy
i coming months seeking re-election  Professor Leipold agreed to take hus place.

B. Consent Calendar Suggestions:

Earlier in the meeting, Judge Tallman had drawn the Commiuttee’s attention to five
suggested rule amendments included in the agenda hook as consent calendar items-

03-CR-C: On April 1, 2003, attorney Carl Person suggested that each federal judge
require, as a condition to approving plea agreements, that the prosecutor agree that one
out of every 10 cases involving a plea bargain be selected at random to go to trial. Once
the system 18 1n place, he recommended adjusting the percentage of cases that must be
randomly selected for trial based on the percentage of the defendants in randomly selected
cases who are acquitted Mr Person reasoned that such a system would create an
incentive for federal prosecutors to bring a smaller number of cascs and prepare them
more carcfully There were concerns that this proposal would burden the judicial system
with trials in a way that might violate the substantive nghts of criminal defendants

03-CR-F: On November 5, 2003_ attorney Steve Allen suggested that Rule 9(a) of the
Rules Governing § 2254 Cases be amended to refer to a claim, not to a petition  He cited
Walker v Croshy, 341 F 3d 1240 (1 1th Cir 2003), which construed the one-year statute
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of mitation n 28 U S € § 2244(d)(1) as applicable to all clauns i a habeas petition,
thercby 1eviving claims that might have otherwise been tune-barred  In 2004, subdivision
(a), to which M1 Allens’s proposal relates, was deleted as unnccessary mn hight of the one-
vear statute of imitation for § 2254 actions imposed by the Antitenionism and Effective
Death Penalty Act of 1996.28 U S C § 2244(d)

05-CR-C: On Dccember 14, 2004, Judge James F McCluie, Jr |, suggested that the
Commuttee revise Rule 10 to permit waiver of arraignment This proposal was discussed
brielly at the Commiuttee’s October 2005 meeting 1n Charleston, but was tabled after
several Committec members noted that during the general restyling of the Criminal Rules
in 2002, the Committee had declined to allow waiver of the arraignment 1tself because 1t
serves as a triggering event for several other rules.

03-CR-F: On November 2, 2005, Judge Michael Baylson suggested that the Commuttee
discuss the increase in petittoner litigation under Gonzalez Judge Baylson’s
recommendation 1s closely related to the work of the Writ Subcommuttee, including the
proposal to amend Rule 11 of the Rules Governing §§ 2254 and 2255 Cases

07-CR~C: On October 2, 2007, Mr. Kelly D Warfield suggested that “the one-year
statute of limitation under 28 U S.C. 2244 (d) should be rescind[ed] 7 The Rules
Enabling Act, however, does not authorize the rules conimittees to rescind statutes

It was moved that the Commuttee decline to take action on these suggestions
The Committee decided unanimously not to take action on these suggestions.

V. RULES AND PROJECTS PENDING BEFORE CONGRESS, JUDICIAL
CONFERENCE, AND OTHER COMMITTEES

A. Status Report on Legislation Affecting Federal Rules of Criminal Procedure

Judge Taliman summanzed the legistation pending 1in Congress that would prohtbit
chstrniet judges from forfeiting corporate surety bonds for any reason other than tailure to appear
Some districts are forfeiting bonds 1f the defendant violates other conditions of refease and 18
rearrested, a scenano that corporate bail bondsmen want to see elimmated Mr Rabiej noted that
the proposed Bail Bond Fairness Act would amend Rule 46(f) directly, thereby bypassing the
rulemaking process  The Judiciary has opposed this legistation for 15 yeas, and the Department
of Justice had recently sent a letter to Congress also opposing the bill - Nonetheless, the House
passed 1t, and some Senators, mcluding Senate Majority Leader Harry Reud, are supporting 1t

B. Other Matters
I. Limiting Disclosure of Information About Plea Agrcements and

Cooperating Defendants
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Professor Beale reported that the Commuttee on Court Admumistration and Case
Management (CACM) had dechned to recommend adoption of a national pohiey at this tuime on
mnternet access to plea agreements and other case docket information revealing defendant
cooperation with the government. The 68 public comments recerved m response to CACM’s
September 2007 publication in the Federal Regisier ot the proposed removal ot all plea
agreements from the mtemet were 4-to-1 against the proposal  Courts have been experimenting
with various ways of addressing the problem posed by websites such as www whosarat.com
Professor Coquillette mentioned that the Standing Commuttee had established a task force to
study how cases under seal are, and should be, docketed  One member noted that sealing
requirements vary from circuit to circuit  Another member added that there 1s not yet public
consensus on the proper balance between government transparency and mdividual privacy

2. Questions Involving Implementation of Rule 49.1

Mzr. Rabiej noted that the Administrative Office had recerved a variety of queries from
courts regarding the proper implementation of Rule 49 1 Most involved the nine Rule 49.1(b)
exemptions from the redaction requirement. which were resulting in the public having internet
access to unredacted personal 1dentifiers contained in the exempted documents. What was
gamed by requiring painstaking redaction of the names of all minors who are crime victims from
most filngs 1 a case, courts asked, 1f Rule 49 1(b)(9} allows those names to appear unredacted
n, say, the criminal complaint? Ms Fisher said that. to her knowledge, the government 1s
diligently redacting personal 1dentifiers from all court filings unless, for instance, the personal
identifier 1s the subject of a warrant or part of the caption  If mistakes are indeed being made,
she said, it may simply represent a traiming 1ssue  Judge Tallman noted that Rule 49.1(d) and (e)
offer courts a way to address those situations, albeit 1t only on a case by case basis.

3. Draft Revisions of Civil and Criminal AQ Forms

Mr McCabe reported that the Forms Working Group of judges and clerks had revised
several forms in light of the new federal rules on privacy and to restyle their language in simple,
modern English. He drew the members’ attention to the diaft revisions of 33 civil and eriminal
forms prepared by the working group, included 1n the agenda book for member comment

4. Chart of Rule Amendment Activity by Committee

Mr Rabiej explained the significance of several distributed charts showing the number of
rule amendments by each advisory rules comnuttee over the past 25 years  Judge Tallman
suggested that the commuttees should generally take a conservative approach to changing rules
given the sigmficant increase of late m the number of proposed rule changes.

VI. DESIGNATION OF TIMES AND PLACES FOR FUTURE MEETINGS

After noting that the next meeting would be held on October 20-21, 2008, at the Biltmore
Hotel 1n Phoenix. Judge Tallman adjourned the meeting
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