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The Advisory Committee on Appellate Rules submits the
following items to the Standing Committee on Rules:

1.

Proposed amendments to Federal Rules of Appellate
Procedure 3, 3.1, 4, 5.1, 10, 25, 28, and 34, approved
by the Advisory Committee on Appellate Rules at its
April 30, 1992 meeting. These proposed amendments were
published in August 1991. A public hearing was
scheduled for December 4, 1991 in Chicago, Illinois but
was canceled for lack of interest. The Advisory
Committee has reviewed the written comments and, in
some instances, altered the proposed amendments in
light of the comments. The Advisory Committee
recommends withdrawing the proposed amendments to Rule
35 but requests that the Standing Committee approve the
other published rules, in their amended form, and send
them to the Judicial Conference. Part A of this
report includes the amended rules. Part B identifies
and discusses the primary criticisms and suggestions;
it also explains the changes made in the text or notes
after publication; and it discusses any disagreement
among the Advisory Committee members concerning the
changes. Part C is a summary of the written comments
received.

Proposed amendments to Federal Rules of Appellate
Procedure 3(c), 12, and 15, approved by the Advisory
Committee on Appellate Rules by telephone conference
after its April 30 meeting. Proposed amendments,
dealing with the Torres problem, were published under
expedited procedures in February 1992 for a three month



period. The Advisory Committee has reviewed the
written comments and now suggests different changes in
Rule 3(c), proposes a new subdivision for Rule 12, and
suggests style changes in Rules 3(c¢) and 15(a) and (e).
Part D of this report contains the revised rules; it
also discusses the major criticisms and suggestions
made by the commentators; it explains the changes made
©in the rules and notes after publication: and, it
‘discusses any disagreement among the Advisory Committee
members concerning the approach taken in the revised
draft. Part E is a summary of the written comments
received.

3. Proposed amendments to Federal Rules of Appellate
Procedure 35, and 47. These proposals were approved at
the Advisory Committee's April 30th meeting and the
Advisory Committee requests the Standing Committee's
approval of them for publication. If approved, these
new proposals could be published along with the
proposed amendments approved for publication by the
Standing Committee at its January, 1992 meeting
(proposed amendments to Appellate Rules 25, 28, 38, 40,
and 41). Part F of this report contains the draft
amendments to Rules 35 and 47. Part F also contains
proposed amendments to Federal Rule of Appellate
Procedure 6(b) (2) (i); these amendments conform Rule 6
to the Rule 4(a)(4) amendments.

In response to Judge Gerry s letter of March 24, requesting
that each Judicial Conference committee evaluate the need for the
Comnittee, we recommend that the Advisory Committee on the
Federal Appellate Rules be maintained and that it retain its
present and traditional. relatlonshlp with the Standing Committee
on Practice and Procedure.- -

cc: Chairs and Reporters other Advisory Committees
Members and Reporter, Advisory Committee on Appellate Rules
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Rule 3.1. Appeals from a Judgments Entered by a Magistrates

Judge in a Civil Cases

When the parties consent to a trial before a magistrate

dudge under pursuant—te 28 U.S.C. § 636(c) (1), an—-appeal—frem—=a

Sy ot et
sk B R

o a- 1 gi-g ate—sha any
appeal from the judgment must be heard by the court of appeals

pursuant—te in accordance with 28 U.S.C. § 636(c) (3), unless the

partiess—in-accordance—with 28-U-6-C+—§—636{e}{4}+ consent to an
appeal on the record to a district judge ef—the—distriect escurt

and thereafter, by petition only, to the court of appeals, in

accordance with 28 U.S5.C. §636(c)(4). Appeals—teo—the ecourtof
appeaits—pursuant-—te An appeal under 28 U.S.C. § 636(c)(3) shaxi

must be taken in identical fashion as an appeals from any other

judgments of the district court.

COMMITTEE NOTE

The amendment conforms the rule to the change in title from
"magistrate" to "magistrate judge" made by the Judicial
Improvements Act of 1990, Pub. L. No. 101-650, 104 Stat. 5089,
5117 (1990). Additional style changes are made; no substantive
changes are intended.
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Rule 4. Appeal as of Bighty- wpen Taken

(a) Appeals in a Civil Cases.-

(1) Except as w:ovided in aragraph (a) (4) of this
Rule,_ZFin acéiyi; case in which an appeal is permitted by law as
of right f:om‘a districtﬂggu;tvto‘a court of appeals the notice
of appeal required by Rﬁlg 3 gha}% must be filed with the clerk
of the district court within 30 days after the date of entry of
the judgment or order appeaied from; but if the United States or
an officer or agency thereof is a party, the notice of appeal may
be filed by any party within 60 days after such entry. If a
notice of appeal is mistakenly filed in the court of appeals, the
clerk of the court of appeals shaid must note thereon the date en RN
whieh—it—was when the clerk received the notice and ransmit send
it to the clerk of the district court and it—shall-be-deemed the
notice will be treated as filed in the district court on the date
so notea.

(2) Bxeept—as—provided—in—({ar{4)of this Rule—4+—= A
notice of appeal filed aftef the aaﬁéaaeemeﬁ%—ef court announces

a decision or order but before the entry of the judgment or order

shall be is treated as filed after such—entry-and—enthe day
thereof on the date of and after the entry.

(3) If a—timelynotice—of-appeal—is—fited-—by = one party
timely files a notice of appeal, any other party may file a
notice of appeal within 14 days after the date en—whieh when the <T\ :

6
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first notice ef—appeal was filed, or within the time otherwise

prescribed by this Rule 4(a), whichever period last expires.

(4) If any party makes a timely motion of a type specified

immediately below, the time for appeal for all parties runs from

L o

the entry of the order disposing &6f the 14t such motion

outstanding. This provision applies to a timely motion under the
Federal Rules of Civil Procedure; is—filed—inthe-distriect—eourt
by—any—-party:r

€4y (A) for judgment under Rule 50(b);

3++) (B) underRulte—52{b}. to amend or make additional
findings of fact under Rule 52(b), whether or not an

atteration—ef granting the motion would alter the judgment;

Ta ed if &1 o ;

333y (C) under—Rule—59 to alter or amend the judgment under

Rule 59; exr

3%} (D) for attorney's fees under Rule 54 if a district

court under Rule 58 extends the time for appeal: or

(E) under—Rulte—59 for a new trial under Rule 59,

and to a Rule 60 motion served within 10 days after the entry of

judgment. the—time—for-appeal—fer—all parties—shall-run—from—the
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appeal filed after announcement or entrv of the -judgment but

before disposition of any of the above motions is ineffective to
appeal from the judgment or order, or part thereof, specified in
the notice of appeal, until the date of the entry of the order

disposing of the last such motion outstanding. Appellate review

of an order disposing of anvy of the above motions requires the

art in compliance with Appellate Rule 3(c to amend a

previously filed notice of appeal. An amended notice of appeal
must be filed within the time prescribed by this Rule 4 measured

from the entry of the order disposing of the last such motion
outstanding. No additional fees sha}} will be required for sueh

filing an amended notice.

* % %
(b) Appeals in a Criminal Cases.- In a criminal case, a

defendant must file the notice of appeal by—a—defendant—shall be
£4i3ed in the district court within 10 days after the entry either

of 44> the judgment or order appealed from, or {ii} of a notice
of appeal by the Government. A notice of appeal filed after the
announcement of a decision, sentence, or order--but before entry
of the judgment or order--shall—be is treated as filed after—sueh

ertry—and—on—-the—day-thereof on the date of and after the entrv .

If a defendant makes a timely motion specified immediately below

8
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in accordance with the Federal Rules of Criminal Procedure, an

appeal from a judgment of conviction must be taken within 10 davs

after the entry of the order disposing of the last such motion

outstanding, or within 10 davs after the entrv of the 1udqment of

conviction, whichever is late 151on applies to a

timely motion:

{1} for ﬁudqment of acquittal;

~{2) for im arrest of judgment; e=x
“(3) for a new trial on any ground other .than newly
discovered evidence; or.

(4) for a new trial based on the ground of newly discovered

evidence if the motion is made before or within 10 davs

after entrv of the -judgment,

wé%héa—%@—d&ys—a%%ef—eﬁ%fy—eé—%he~éﬁégmeﬁ%7 A notice of appeal

filed after the court announces a decision, sentence, or order

but before it disposes of anvy of the above motions, is

ineffective until the date of the entrv of the order disposing

of the last such motion outstanding, or until the date of the

entry of the judgment of conviction, whichever is later.

9
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Notwithstanding the provisions of Rule 3(c), a valid notice of

appeal is effective without amendment to appeal from an order
disposing of any of the above motions. When an appeal by the

government is authorized by statute, the notice of appeal shait
must be filed in the distr;ct court within 30 days after £he

entry—ef (i) the entry of the judgment or order appealed from or

(ii) the filing of a notice of appéal by any defendant.

A judgment or order is entered within the meahing of this
subdivision when it is entered in on the criminal docket. Upon a
showing of excusable neglect, the district court may--before or
after the time\has expired, with or without motion and notice--
extend the time for filing a notice of appeal for a period not to
exceed 30 days from the expiration of the time otherwise

prescribed by this subdivision.

The filing of a notice of appeal under this Rule 4(b) does
not divest a district court of jurisdiction to correct a sentence
under Fed. R. Crim. P. 35(c), nor does the filing of a motion
under Fed. R. Crim. P. 35(c) affect the validity of a notice of
appeal filed before entry of the order disposing of the motion.

(c) Appeal by an Inmate Confined in an Institution.- If an
inmate confined in an institution files a notice of appeal in

either a civil case or a criminal case, the notice of appeal is
timely filed if it is deposited in the institution's internal

mail system on or before the last day for filing. Timely filing
10
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may be shown by a notarized statement or by a declaration (in
compliance with 28 U.S.C. § 1746) setting forth the date of

deposit and stating that first-class postage has been prepaid.

In a civil case in which the first notice bf‘apgeal is‘filed in

the manner provided in thi€:subdivision k(e

provided in paragraph (a) (3) of this Rule 4 for another party to

file a notice of appeal runs from the date when the district

court receives the first notice of appeal. In a criminal case in

which a defendant files a notice of appeal in the manner provided

in this subdivision (c), the 30-day period for the government to

file its notice of appeal runs from the entry of the judgment or

order appealed from or from the district court's receipt of the

defendant's notice of appeal.

Committee Note

Note to Paragraph (a) (1). The amendment is intended to
alert readers to the fact that paragraph (a)(4) extends the time
for filing an appeal when certain posttrial motions are filed.

The Committee hopes that awareness of the provisions of paragraph
(a) (4) will prevent the flllng of a notice of appeal when a
posttrial tolling motion is pending.

Note to Paragraph (a)(2). The amendment treats a notice of
appeal filed after the announcement of a decision or order, but
before its formal entry, as if the notice had been filed after
entry. The amendment deletes the language that made paragraph
(a) (2) inapplicable to a notice of appeal filed after
announcement of the dlSpDSltlon of a posttrial motion enumerated
in paragraph (a)(4) but before the entry of the order, see Acosta
v. Louisiana Dep't of Health & Human Resources, 478 U.S. 251
(1986) (per.curiam); Alerte v. McGinnis, 898 F.2d 69 (7th Cir.
1990). Because the amendment of paragraph (a) (4) recognizes all

11
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notices of appeal flled after announcement or entry of judgment--
even those that are filed while the posttrial motions enumerated
1n paragraph (a)(4) are pendlng—-the amendment of this paragraph -

Note to Paragraph (a)(3).. The amendment 1s technlcal in
nature; no substantlve change is'intended. LA

Note to Paragraph (a){(4). The 1979 amendment of this
paragraph created a trap for an unsuspecting lltlgant who files a
notice of appeal before a. posttr1a1 motlon,‘or while a posttrial
motion is pending, The 1979 amendment’ requires a party to file a
new notice :of appeal after'the ‘motion! s-disposition. Unless a
new notice is flled the court of appeals lacks jurlsdlctlon to
hear: the appeal it ‘ “‘ ‘ r Di
U.S. 56 (1982) Many 11t1 ants, espe01ally pro se lltlgants,
fail to filethe. second. notice of appeal ‘ahd several ‘courts have
expressed dlssatlsfactlon with the rule, See, e.g., Averhart v.
Arrendondo, 773 F.2d 919 (7thi.Ccir. .1985); Harcon Barge Co. v. D &
G_Boat Rentals, Inc., 746 F. 2d 278 (Sth Clr. 1984), cert denled,

479 U.S. 1930.:(1986). TN Ll A

0

The amendmenti provides that a notice of appeal filed before
the disposition of a specified posttrlal motion will become
effective upon disposition of the motion. A notice filed before
the filing of one of the specified motions or after the filing of
a motion but before disposition of the motion, is, in effect,
suspended until the motion is dlsposed of, whereupon, the
previously filed notice effectlvely places jurisdiction in the
court of appeals.

Because a notice of appeal will ripen into an effective
appeal upon disposition of a posttrlal motion, in some instances
there will be an appeal from a judgment that has been altered
substantially because the motion was granted in whole or in part.
Many such appeals will be dismissed for want of prosecution when
the appellant fails to meet the briefing schedule. But, the
appellee 'may also move to strike the appeal. When respondlng to
such a motion, the appellant would have an opportunlty to sTate
that, even though some relief sought in a posttrial motion was
granted ‘the appellant still plans to pursue the appeal. Because
the appellant's response would prov1de‘the appellee with
sufficient notice of the appellant's lntentlons, the Committee
does not belleve that an addltlonal notlce of appeal is needed.

The amendment prov1des that a: notlce of appeal flled before
the disposition of a posttrial tolllng>motlon is sufficient to (AN
"

—

12
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bring the underlying case, as well as any orders specified in the
original notice, to the court of appeals. If the judgment is
altered upon disposition of a posttrial motion, however, and if
a party wishes to appeal from the disposition of the motion, the
party must amend the notice to so indicate. When a party files
an amended notice, no additional fees are required because the
notice is an amendment of the original and not a new notice of
appeal. s ; Lo

i

e i

Paragraph (a)(4) is also amended to include, among motions
that extend the time for filing a notice of appeal, a Rule 60
motion that is served within 10 days after entry of judgment.
This eliminates the difficulty of determining whether a posttrial
motion made within 10 days after entry of a judgment is a Rule
59 (e) motion, which tolls the time for filing an appeal, or a
Rule 60 motion, which historically has not tolled the time. The
amendment- comports with the practice in several circuits of
treating all motions to alter or amend judgments that are made
within 10 days after entry of judgment as Rule 59 (e) motions for
purposes of Rule 4(a)(4). See, e.g., Finch v. City of Vernon,
845 F.2d 256 (11th Cir.- 1988); Rados v. Celotex Corp., 809 F.24
170 (24 Cir. 1986); Skagerberg v. Oklahoma, 797 F.2d 881 (10th
Cir. 1986). To conform to a recent Supreme Court decision,
however--Budinich v. Becton Dickinson and Co., 486 U.S. 196
(1988)--the amendment excludes motions for attorney's fees from
the class of motions that extend the filing time unless a
district court, acting'under Rule 58, enters an order extending
the time, for appeal. This amendment is to be read in conjunction
with the amendment of Fed. 'R. Civ. P. 58.

Note to subdivision (b). The amendment grammatically
restructures the portion of this subdivision that lists the types
of motions that toll the time for filing an appeal. This
restructuring is intended to make the rule easier to read. No
substantive change is intended other than to add a motion for
judgment of acquittal under Criminal Rule 29 to the list of
tolling motions. Such a motion is-'the equivalent of a Fed. R.
Civ. P. 50(b) motion for judgment notwithstanding the verdict,
which tolls the running of time for an appeal in a civil case.

The proposed amendment also eliminates an ambiguity from the
third sentence of this subdivision. Prior to this amendment, the
third sentence provided that if one of the specified motions was
filed, the time for filing an appeal “would run from the entry of
any order denying the motion. That sentence, like the parallel
provision in'Rule 4(a)(4), was intended to toll the running of
time for appeal if one of the posttrial motions is timely filed.

13
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In a criminal case, however, the time for filing the motions runs
not from entry of judgment (as it does in civil cases), but from
the verdict or flndlng of. gullt.‘ Thus, in a criminal case, . é
posttrial  motion may be dlsposed of more than 10 days before ,
sentence is imposed, i. e.hbefore the entry of judgment. ' United
States v. Hashagen, 816 Fuzd 899, 902 n.5 (3d Cir. 1987)., .To.
make it clear that a notlce of appeal need not be flled before
entry of judgment, the amendment’ states that an appeal may be .,
taken within 10 days after the entry of an order disposing of the
motlon,(or wlthln 10 days after the entry of judgment , whichever
is later The amendment‘also changes the language‘ln the. thirgd.
sentence PT ov1d1ng that ppeal may be taken. w1th1n 10 days
after the entry of an, or denxlng th‘ otlon, the amendment wi
says’ 1nstead thatman app : y. be;

entrywp ]

(Emphas

multipl

“hat a notlce of. appeal flled
'the. posttrlal tolling motlons
”on of the motlons. In most

1245 (9th cir.), cert. ‘denied,
s,&however, have quest;oned that

495 U. S‘

practice t ”‘””‘ je of the rule, see United States
V. Gdrganb‘_‘|6 F.2d 6 1987),‘and United: States V.
Jones, '669 F.2d 559 (8t . and the committee w1shes to

clarify the rule. The amendment 1s consistent with the proposed
amendment of Rule 4(a)(4). o M? : ‘

Subd1v1slon (b) 1is further amended in light of new Fed. R.
Crim. P. 35(c), whlch authorlzes a‘senten01ng court: to correct
cal, technlcal rwother clear errors in sentencing
within 7 daw lafter 1mpos &?ﬂe sentence, The Committee
believes, thatfa senten01ng‘; should be able to act under
Criminal Rule 35(c) evenwi‘ "
filed; and t‘at a not;cew“ wpeal should not bewaffected by the
filing of a Rule '35(c) motlon or by correctlon of a sentence
under Rule 35(c).‘ : :

Coa ‘ ! T
W I by “
i [

Note to ‘ubd1v151on (c)., In. Houston v. Lack, 487 U. S 266
(1988), the: Upreme Court held that a. pro se prlsoner s, notlce of

i il

appeal rs‘ “ed“ at the moment of dellvery to prison authorltles

for forw rd[ g“to the dlstrlct court.‘ The amendment reflects
0 ‘gThe language of the amendment is similar to that

14
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in Supreme Court Rule 29.2.

Permlttlng an inmate to file a notice of appeal by
depositing it in an institutional mail system requires adjustment
of the rules governing the filing of cross-appeals. In a civil
case, the time for filing a cross—appeal ordinarily runs from the
date when the first notice of appeal is filed. If an inmate's
notice of appeal is filed by depositing it in an institution's
mail system, it is p0551ble ‘that the ‘riotice of appeal will not
arrive in the district court until several days after the
"filing"™ date and perhaps even after the time for filing a cross-
appeal has explred To avoid that problem, subdivision (c)
provides .that in a civil case when an institutionalized person
files a notice of appeal by depositing it in the institution's
mail system, the time for filing a cross—-appeal runs from the
district.court's receipt of the notice. The amendment makes a
parallel change regarding the time for the government 'to appeal
in a criminal case.

15
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Rule 5.1. Appeals by Permission Under 28 U.8.C. § 636(c) (5)

(a) Petition for Ieave to Appeal; Answer or Cross Petition.

aAn appeal from‘e‘district‘ceurt jq@gmené,eentefed‘after an appeal
pars&éﬁ%—%e under 28 U.s.cC. ‘§ ééé(c)(4) £d a'district judge ef
%he—d&s%f&e%—eeuf% from a judgment entered upon dlrectlon of a
maglstrate 1__g_ 1n a 01v1l case may be sought by flllng a

petltlon for leave to appeal : ,‘:;.ﬂ

Comtittee Note |

The amendment conforms the rule to the change in title from
magistrate to magistrate judge made by the Judicial Improvements
Act of 1990, Pub. L. No. 101-650, 104 Stat. 5089, 5117 (1990).

16
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Rule 10. The Record on Appeal

% % &

(b) The Transcript of Proceedings; Duty of Appellant to Order;
Notice to Appellee if Partial Transcript is Ordered. -

* %k %

(3) Unless the entire transcript is to bé included, the
appellant shall, within the }6—days 10-day time provided in
paragraph (b) (1) of this Rule 10, file a statement of the issues
the appellant intends to present on the appeal, and shall serve
on the appellee a copy of the order or certificate and of the

statement. If—the An appellee deems who believes that a

transcript er of other parts of the proceedings e—be is
necessary, the—appeldee shall, within 10 days after the service
of the order or certificate and the statement of the appellant,
file and serve on the appellant a designation of additional parts
to be included. Unless within 10 days after service of sueh the
designation the appellant has ordered such parts, and has so
notified the appellee, the appellee may within the following 10
days either order the parts or move in the district court for an

order requiring the appellant to do so.

Committee Note

The amendment is technical and no substantive change is
intended.

17
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Rule 25. Filing and Service

(a) Filing.- Papers required or permitted to be filed in a

court of appeals shald must be filed with the clerk. Filing may
be accomplished by mail addressed to the clerk, but filing shail
not—be is not timely unless the—papers—are-reeceived-by—the elerk
the clerk receives the papers within the time fixed for filing,
except that briefs and appendices shall-be—deemed are treated as
filed on the day of mailing if the most expeditious form of
delivery by mail, excepting special delivery, is wtilized used.

Papers filed by an inmate confined in an institution are timely

filed if deposited in the institution's internal mail svstem on

or before the last day for filing. Timely filing of papers bv an

inmate confined in an institution may be shown by a notarized

statement or declaration (in compliance with 28 U.S.C. § 1746)

setting forth the date of deposit and stating that first-class

postage has been prepaid. If a motion requests relief whieh that

may be granted by a single. judge, the judge may permit the motion
to be filed with the judge, in which event the judge shall} must
note thereon the date of filing and shall} thereafter £ransmit
give it to the clerk. - ’ -
Committee Note
The amendment accompanies new subdivision (c¢) of Rule 4 and
extends the holding in Houston v. Iack, 487 U.S. 266 (1988), to

all papers filed in the courts of appeals by persons confined in
institutions.

18
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Rule 28. Briefs

(a) Appellant's Brief. : - The brief of the

appellant shal3d must contain, under appropriate headings and in

the order here indicated:

* % %

(5) An argument. The argument may be preceded by a summary.

The argument shal} must contain the contentions of the

appeilant with—respeet—te on the issues presented, and the

reasons therefor, with citations to the authorities,

statutes, and parts of the record relied on. The argument

must also include for each issue a concise statement of the

applicable standard of review; this statement may appear in

the discussion of each issue or under a separate heading

placed before the discussion of the issues.

* % %

(b) __2Appellee's Brief. ef+the-Appellee.~- The brief of the
appellee shaii must conform to the requirements of subdivisions
paragraphs (a)(1)-(5), except that a—stetement—ef Jurisdietien,
ef—the—issues—or—oftheecase;—need—not—be-made—unless—the

13 Y ciefied with ) C ot e : i

none of the following need appear unless the appellee is

dissatisfied with the statement of the appellant:

(1) the jurisdictional statement:

(2) the statement of the issues:

19
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.

(3) the statement of the case;
{4) the statement‘of the standard of review.

* * %

Committee Note

Note to paragraph (a)(5). The amendment requires an
appellant's brief to state the standard of review applicable to
each issue on appeal. Five circuits currently require these
statements. Experience in those circuits indicates that requiring
a statement of the standard of review generally results in
arguments that are properly shaped in light of the standard.

20
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‘1 Rule 34. Oral argument

2 * o

3 (c) Order and Content of Argument.- The appellant is entitled to
4 open and conclude the argument. @he—epenéag—afgumea%—sha%&

5 inelude—a—fairstatement—ofthe—easer Counsel will-neot—be

6 pefm&%%eé—ée may not read at length from briefs, recordsL or

7 authorltles.

8 * * X

Committee Note

Cfm‘ Ssubdivision (¢). The amendment deletes the requirement that the
by opening argument must include a fair statement of the case. The
Committee proposed the change because in some circuits the court
does not want appellants to give such statements. 1In those
circuits, the rule is not followed and is mlsleadlng
Nevertheless, the Committee does not want the deletion of the
requirement to indicate disapproval of the practice. Those
: circuits that desire a statement of the case may continue the
Ty practice.
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ISSUES AND CHANGES

Proposed Amendments to the Federal Rules of Appellate Procedure |

Published August, 1991

Rule 3

There were no comments on the proposed amendments to Rule 3.
The proposed amendments to Rule 3 are interrelated to the
proposed amendments to Rule 4.

The changes approved by the Advisory Committee in Rule 3
after its publication were suggested by the Standing Committee's
Style Subcommittee. The apparent intent of the Style
Subcommittee is to review and revise those rules that the
advisory committees propose amending. The Advisory Committee for
Appellate Rules was favorably impressed with the work done by the
Style Subcommittee, and for the most part adopted its
suggestions. However, the Advisory Committee has some hesitation
about the advisability of ‘making style changes in some but not
all rules. For example, the Style Subcommittee put rule headings
and subheadings in initial capitals in each of the rules
containing proposed amendments. Will that mean that until the
advisory committee has proposed amendments as to each of the 48
appellate rules, there will be. 1ncon51stent capitalization of the
headings? 1In Rule 3, .the Adv1sory ‘Committee's proposed amendment
affects only subd1v151on (d), as a: result there is'a proposal to
put initial capltals in the heading' of, subdivision (d), but not
subdivisions (a), (b), (c), or (e). The Advisory Committee could
easily recommend changing the headings o6f the other subdivisions
of Rule 3 to initial capitals--making Rule 3 internally
consistent--but other suggested alterations of a rule, or part of
a rule, can not be integrated into the remaining rules without
more substantive reflection.

Rather than individually list the style changes that have
been made in the rules and the committee notes, a copy of the
Style Subcommittee's proposed amendments is attached as an
appendix to Part B.

The Advisory Committee unanimously approved many, but not
all, of the changes recommended by the Style Subcommittee. Those
changes that were approved, were approved unanimously and have
been incorporated into the revised draft of Rule 3. This
memorandum will discuss only the suggestions that were not
adopted by the Advisory Committee. The line references here are
to the line numbers on the Style Subcommittee's draft.
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At line 3, it was suggested that "serve notice of the filing
... by mailing a copy" be changed to "send a copy of." The
Advisory Committee did not adopt this suggestion because the
term "service" is a term of art with substantive
implications that need further exploration. Similarly at
lines 28, 31, and 38, the verb "serve" is retained and not
replaced by "sent." Also at line 44, the verb "mails" is
retained and not replaced by "are sent."

At several points throughott the rule, it was suggested that
"district clerk" or "appellate clerk" replace "clerk of the
district court" or "clerk of the court of appeals." The
Advisory Committee decided to retain "clerk of the district
court" and "clerk of the court of appeals" to avoid
confusion. The term "district clerk" could include a
bankrﬁptcy clerk, and "appellate clerk" could refer to a
clerk in a dlstrlCt court whose assignment is to prepare the
district court papers for appeal.

At line 13, the Style Subcommlttee suggested deletlng "named
in the notlce." The Advisory Committee is of the view that
the notice should designate the court to which the party
believes an appeal should be taken. The rule should clearly
indicate where the clerk of the district court should send a
notice of appeal. It is for the court of appeals to
determine whether it has 3urlsdlct10n under the applicable
statute.

‘Rule 3.1

There were no comments on the proposed amendment to Rule 3.1

The Advisory Committee unanimously approved all of the Style
Subcommittee's recommendations and the changes have been
incorporated in the revised draft.

Rule 4

The proposed amendments to Rule 4 serve two main purposes:

| first, to eliminate the trap for a litigant who files a notice of
|

I, appeal before a posttrial motion or while a posttrial motion is

¥ pending; and second, to "codify" the Supreme Court's decision in

‘ Houston v. Lack, holdlng that a notice of appeal filed by an
inmate confined in an institution is timely if it is deposited in
the institution's internal mail system, with postage prepaid, on
or before the filing date. ) , -

No comments were submitted concerning subdivision 4(c),
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dealing with inmate filings, or subdivision 4(b), dealing with
appeals in criminal cases. Five commentators offered suggestions
for 1mprov1ng subd1v1slon 4(a). Four of them generally supported
the proposed/amendments, their suggestlons were "fine tuning.”

One commentator suggested taklng an entirely dlfferent ‘approach
to the. 4(a)(4) trap. the commlttee consxdered but rejected hls
suggestlon.w ) ‘ ,

The changes made after publication are:

1. "Except as prov1ded in paragraph (a) (4) of this Rule" is
added’ to the beglnnlng of paragraph (a)(1). This cross-
‘ reference is intended to'alert a reader to the fact that the
time for flllng a notlce of appeal may be delayed by the
prov151ons of paragraph (a)(4) i

2. At llne 39-40 of this amended 'draft (line 24 of the
publlshed draft), the! rule tates that a motion for
attorney's fees will extend’ the time for filing a notice of
appeal if a district judgewenters an order, under Rule 58,
extendlng the time for app”ealw1 Two ‘changes have been made
here;! first, ‘the descrlpt”on f a Rule 58 order is changed.
The publlshed draft. descri‘ed a. Rule 58 order as one -
"delayrng entry-of. judgment and -extending the time’ for
appeal‘“ In‘fact, Rule 58 ”rder usually will be entered
after a dlstr ct: court has entered judgment, therefore, a
Rule 58 order extends! thi [1me for appeal, it does not delay
entry of judgment. Thus the amended description deletes the
reference to "delaying entry of judgment."

Second, lines 39-40 of the amended rule state that a
district court may enter a Rule 58 order extending the time
for appeal until the dlstrlct ‘court awards attorney's fees.
The published rule stated (at llnes 21-25) that a district
court could enter a Rule 58’order extending appeal tinme
until the district court awards costs or attorney's fees.
Because proposed Rule 58 does not authorize a district court
to delay finality of a judgment to award costs, the
reference to costs has been deleted.

1 The Civil Rule 58 order‘referred to is contained in a
proposed amendment to that rule which is at the same stage of
development as the proposed amendments to Appellate Rule 4(a).
If any changes are made in proposed Civil Rule 58, the cross-
reference in proposed Appellate Rule 4(a) will need to be
reexamined.

24
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At lines 52-53 the words "effective to appeal from the
judgment or order, or part thereof, specified in the notice
of appeal“ have been added. The Advisory Committee believes
that this change, in conjunction with the following
sentence, makes it clear that the first-filed notice of
appeal covers only those judgments or orders specified in
the notice, and that to obtain review of an order disposing

of a posttrial motion the notice of appeal must be amended
‘to specify that order.\,;@ﬁa S .o

.t»‘

Line 55 states that a party must amend a prev1ously filed
notice of appeal to obtain "[a]ppellate review of" an order
dlSpOSlng of a posttrial tolling motion. The published
draft (at line 43) stated that "an appeal from" such orders
requires amendment of any previously filed notice of appeal.

‘ Because, in some c1rcu1ts, a decision disposing of certain

the. posttrlal motions is not independently appealable but is
reviewable only on appeal" from the underlylng judgment it
is more accurate to speak of "appellate review of" such
orders.

At line
between
general

51, the
"after"
rule in

words "announcement or" have been added
and "entry." This change reinforces the
paragraph (a) (2) that a notice filed after

announcenment of a decision -or order but before entry of the
order is treated as filed after the entry.

Lines 61-62 state that "[n]o addltlonal fees are requ1red
for filing an amended notice of appeal."

As with the other rules, the Advisory Committee adopted most
of the suggestions made by the Style Subcommittee. This
memorandum discusses only those instances when the Advisory
Committee dlsagreed with or altered the suggestlons made by
the Style Subcommlttee.

a. The Style Subcommittee suggested (line 6 of its draft)
that the rule refer to notices filed after the judde
announces a decision (emphasis added). The Advisory
Committee changed that to after the "court" announces a
dec1sxon (11ne 17 of the amended rules)

'b. At lines 9-10 and 93-94 of the Style Subcommittee draft,

it is suggested that the rule treat notices filed after
announcenment but before entry as filed "on the date of
entry." The Advisory Committee has changed that to "on the
date of and after the entry" (lines 20 and 71 of the amended
rules).
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c. At line 24 of the Style Subcommittee draft, it is

suggested that the rule state that the time for appeal runs

from the;entry of.the "order disposing of the last such
- motion.". . The. Adv1sory Commlttee added the word
"outstan’ ng" (line 29.0f the amended rules) before the.

: ninate amhiguity;u Without the modlfler, it is
ad the phrase as referring to the. posttrlal
il ”last even though earlier filed motrons have not

;,yet been ec;ded.$ The same language appears: at.lines 68,
80, 100, and 130 of the style Subcommlttee drafﬁ and the
changes appear at lines 55 61, 76, and 95 of the amended
rules... .. ., wpoe o S .

Fhanges<suggested by the Style Subcommlttee
ﬂdv;sory ommlttee added a new 1tem to ;

| ”

e. At page 13 of the Style Subcomnittee's draft, the style
Subcommittee suggested that the note accompanying paragraph
(a)(3) should state that the amendment "merely tlghtens the (T\
phra51ng" rather than statlng that the amendment "“is, , g
technical in nature.® \Becauseﬁthere is a long trad;t on of
referring to' styledchanges as "technlcal" and because both

the public and the Congress are familiar with and

comfortable w1th that phraslng, the Advisory Commlttee

decided to retain' Qhe“”eference to the changes, as "technical

in nature." i

8. Several changes have been made to-the Committee Notes. Most
of the changes simply.conform the notes to the changes made
1n the text of the. rule.ﬁ In, addltlon, the Advisory
Committee has dropped language suggestlng that a special
statistical category be created for notices of appeal held
in. apeyance under the new rule.  (The last two sentences of
the | second paragraph explalnlng paragraph (a) (4) have. ‘been

\
gl o

dele ed )

. ‘w‘ s o
~ " [ . | B

No one on the Commlttee favored the alternate approach
suggested by one commentator. The recommendatlon was to retain
current Rule 4(a) (4) and allow ad _hoc rellef by amending Rule 26.
The Commlttee rejected the suggestlon for two reasons.

Flrst, the commltteeyravorswan approach,that ellmlnates the
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trap , over one that gives a court discretion to "rescue" a
litigant caught in the trap.

Second, it is not clear that the commentator's suggestion
could work. Specifically, the commentator suggested amending
Rule 26 to authorize a party caught in the 4(a)(4) trap to ask a
court to suspend that provxslon in Rule 4 which invalidates a '
notice of appeal filed prior to the disposition of a posttrial
tolling motion. The suggestion assumes that it is Rule 4(a) (4)
that makes a notice of appeal a:nullity if it is filed durlng the
pendency of one of the posttr1a1 tolllng motions. While it is
true that 4(a) (4) states a notice is a nullity if it is filed

"durlng the pendency of any of the named motions, there is a llne

of cases indicating that, at least as to some of the motions, it
is the motions themselves that make the appeal premature. The
motions suspend the finality of the underlying judgment, maklng
appeal premature. See United States v. Dieter, 429 U.S. 6,
(1976) (per curlam)' In re X~Cel, Inc., 823 F.2d 1%2 (7th Clr.
1987). If it is the motion--not Rule 4--that makes appeal
premature, suspending the prov151on in Rule 4 will not cure the
problem. The approach taken .in the publlshed draft avoids that
problem by providing that a notice is held in abeyance and
becomes effective upon disposition of the motlon.

Rule 5.1

There were no comments submitted on the proposed amendments
to Rule 5.1 that change "magistrate" to "magistrate judge." The
Advisory Committee unanimously accepted all of the changes
suggested by the Style Subcommittee and they have been
incorporated in the amended draft.

Rule 10

There were no comments submitted regarding the proposed
amendment to Rule 10; the amendment corrects a printer's error.
The Advisory Committee unanimously accepted most of the changes

2 Rule 4(a)(4) currently provides that if a notice of
appeal is filed before the district court dlsposes of all
posttrial tolling motions, the notice of appeal is a nullity and
a new notice of appeal must be filed after the disposition of the
motions. Many litigants, especially those whose motions are
denied, fail to file new notices of appeal and their rlght to
appeal is lost.
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suggested by the Style Subcommittee and those changes have been '
1ncorporated in the amended draft.

The Adv1sory cOmmlttee altered the Style Subcommittee's
suggestlons at lines 13 through 15 of the Subcommittee's draft.
The Style. Subcommlttee suggested that the second sentence of
paragraph (b)(3) state. "An appellee who desires a transcrlpt of
other. parts of. the proceedlngs shall . . . file and serve on the
appellant(a des;gnatlon ‘the additional parts . . .." The
Advxsory cOmmlttee concluded. that dropping the word "necessary"
from the, sgcond sentence of paragraph (b)(3) would be a
substaft; e“change.  The" Advisory Comnittee unanimously agreed to
s ‘sentence’ as ifollows:  "An appellee who believes that a
transcrip of other party of the proceedlng is necessary, shall .

W

‘llnes 11- 13 of the amended draft.)
gqage 1n the Commlttee Note. - , f;~wy

| | YT‘ Rule 25 .

The proposed amendments to ‘Rule 25 extend the holdlng in
Houston v. Lack to all papers filed by persons confined in
institutions. ‘No comments were“submltted regarding these
amendments. The Advisory: Commlttee unanlmously adopted all of
the Style Subcomm;ttee S sugge”‘aons and they have been
incorporated into the amended ”

The proposed amendment to Rule 28 requires that a party s
opening brief include a statement of the standard of review.
Only one comment was recelved and it was not directed at the

- substance -of the amendment. ~The commentator urged that the

Advisory Committee further amend Rule 28 to state that the
reguirements of Rule 28 are exclusive and cannot be altered or
supplemented by local rules. Although one member of the Advisory
Committee agreed with the commentator, the Advisory Committee did
not adopt the suggestlon because, at this time, it has not
concluded its discussions about uhiformity and the proper role of
local rules. Local experimentation with the contents of briefs
has proven to be a good testing ground for new requirements. The
proposed amendment, as well as the recently added jurlsdlctlonal
statement requlrement were both prompted by positive experience
with local rules.
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The Advisory Committee unanimously adopted the Style
Subcommittee's suggestlons and the changes have been 1ncorporated
in the amended draft.

Rule 34

The proposed amendment deletes the requirement that an
opening argument include a statement of the case. No comments
were submitted. The Adv1sory1Ccmm1ttee unanimously adopted the
Style Subcommittee's suggestions and the changes have been
incorporated in the amended draft.

Rule 35

The proposed amendment to Rule 35 would create a uniform
method for calculating a majority for purposes of hearing or
rehearing a case in banc. The proposal does not count vacancies
or recusals when determining whether a majority favors granting
an in banc hearing. However, it provides that the number of
judges participating in an in banc vote must be a majority of the
active judgesj, including any who may be recused.

Five adverse comments were received. The Chief Judges of
four circuits wrote in opposition of the proposal. Three of the
chief judges believe that the method used by a circuit to convene
an in banc hearing is a uniquely internal function. They further
note that the courts of appeals have historically had the power
to define the base from which a majority is determined and that
no compelling reason has been advanced in support of the proposed
change. The fourth chief judge opposes the amendment primarily
because it would lower significantly the number of judges needed
to convene an in banc hearing; he also expresses support for
allowing each circuit to continue to determine its own procedure
for convening an in banc hearing. The fifth commentator opposes
the approach taken in the published draft because, in his
opinion, it allows too small a number of judges to convene the
court in banc, but he, unlike the chief judges, favors a uniform
rule. This commentator would include recused judges in the base
so that a circuit could convene in banc only when a majority of
all judges in regular active service favor the in banc hearing.

One commentator, who commented favorably upon all the
published drafts, supports the amendment but without any
substantive comments.

As a result of the strong opposition, the Advisory
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Committee voted to withdraw the proposed amendment; seven members
favored w1thdrawal ¢, none opposed it, and one member abstalned.

The abstalnlng member believes that a uniform rule should govern

such a fundamental matter as the process used to convene a court’
in banc.
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PRELIMINARY DRAFT G213
OF PROPOSED AMENDMENTS TO TEE

FEDERAL RULES OF APPELLATE PROCEDURE*

Rule 3. Appeal as of Right — How Taken!

* % % % %

(d) BEHVIEEiSf [Serving] the not.

v;g [Notice]

the district

the appellant’s)], or, if a party is not

represented by counsel, to the party’s last known

clerk shall EXansmitiforthvith [forthwith send] a

A e wan

............................

12
13
14
15
16
17
18

entries to the clerk of the court of‘appeals[.]

and the ‘clerk of ‘the aistrict

NN RO
VMW OO

! The Style Subcommittee has uniformly put rule headings in initizl
capitals.

The Style Subrommittee wishes to alert the Appellate Rules
Msdvisory Committee to this change. The use of “senc” is perhaps a
substantive change, but the wording seems more likely than *mail”
+o endure as technology advances. 7To simplify, we likewise
recommend *“send” instead of ~“transmit.”
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26
27
28
28
30
31

32

33
34
35
36
37
38
39
40
41
42
43
44

45

u*ﬁm s

e

defendant appeals] in a criminal case, the clerk

rk

shall also
serve [send] a copy of the notice of appeal upon
[to] the defendant, either by personal service or

by mail addressed to the defendant. The clerk

which [when] the notice of appeal was filed and.

if the notice of appeal was filed in the manner

provided in Rule 4(c) bv an inmate confined in an

institution, the date ﬁﬁ:ﬁﬁi&ﬁ“ﬁhéﬁﬁétiﬁébe

appeal’ Wi  rYedeived by the ¥ler¥X [when the clerk

appeal. Service shall’be [is] sufficient

notwithstanding the death of a party or the

 party’'s counsel. The clerk shall note in the

docket the names of the parties to whom the clerk
§§i;§(copies {are sent®], with the date of
mailing.

* * *k * ¥

? the passive-voice verb is a superior alternative to repeating
*clerk” in this way.
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FEDERAL RULES OF APPELLATE PROCEDURE 3

COMMITTEE NOTE

fllxng of a notice of appeal Thls ‘amendment

accompanies the amendment.to Rule 4(a)(4)[ ] which
provides that in-a“cas \
trial [posttrlal] moticns enumerated in Rule 4(a)(4)7is
filed, a notlce of appeal filed before the dlspos;tlon

..............

cxspos;tlon of the ‘motion. The court of appeals needs
to be advised that the filing of a post trial
[posttrial) motion has suspended a notice of appeal.
The court of appeals also needs to know when the
district court has ruled on the motion. Transm;tt’ng
[Sending] copies of all docket entries following "~

[after] the flllng of a notice of appeal [is filed)

information..

Bryan Garner, the consultant to the Style Subcommittee, has spoken
with Judge Pointer and Dean Carrington about the use of
“subdivision” and “paragraph” — terms used inconsistently in some
of the drafts that the Subcommittee is working on. We’'ve learned
that, since at least 1236, the standard order has been as follows:

Rule 1
(a) Subdivision
(1) Paragraph
{A) Subperagraph
(i) Item.
The Subcommittee has therefore made the references in these
amendments consistent with the established policy of the federal

drafters. Where a specific paragraph is referred to (e.g.,
(a)(4)), it is preceded by “paragraph” insteac of “subdivision.”
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4  TFEDERAL RULES OF APPELLATE PROCEDURE

Rule 3.1. &ppeals [Appeal) from [a]) Judgments e

(Judgment] Entered by [a) Magistrates Judges
[Judge] in [a] civxl Cases [Case]

When the partles consent to a tr;al before a

mag;strate J_Qgg pursuant to [under] 28 U: s C. §

A

Jnfcment entered‘“ycn

636(c)(1), an“epl'al‘from

(o, W ¥, B - N 7 B S B

court of appeal\ {1n accordance wlth]

7 28U.s.C.§ 636(0)(3),‘un1ess the partles

8 accordance?wdth g consent to

9 an appeal on the record to a dlstrlct judge ei—the
10 distrietecours and thereafter by petltlon only,

11 to the court of appeals[, in accordance with 28

0

12
13

14
15
16

COMMITTEE NOTE

The amendment conforms the rule to the change in
title from [“}magistrate[”] to [“]magistrate judge[™)
made by the Judicial Improvements Act of 1950, Pub. L.
No. 101-650, 104 Stat. 5089, 5117 (1990).
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- ‘ Rule 4(2)(4)

If any party makes a timely motion under the Federal Rules of Civil Procedure: (i) for
judgment under Rule 50(b); (ii} under Rule 52(b) to amend or n.ake additional findings
of fact, whether or not an alteration of the judgment would be required if the motion
is granted; (iii) under Rule 59 to alter or amend the judgment; (iv) under Rule 54 for
costs or attorney’s fees if a district court under Federal Rule of Civil Procedure 58
enters an order delaying entry of judgment and extending the time for appeal; or (v)
under Rule 59 for a new trial, or if any party serves a motion under Rule 60 of the
Federal Rules of Civil Procedure within 10 days after the entry of judgment, the time
for appeal for all parties shall run from the entry of the order disposing of the last of
all such motions. R -

Using a bulleted liét (with letters, for ease of reference) not only displays the points better, but
also improoes the sentence structure:

If any party makes a timely motion of a type in the list that follows, the time for
appeal for all parties runs from the entry of the order disposing of the last such
motion. This provision applies to a timely motion under the Federal Rules of Civil
Procedure: «

(A) for judgment under Rule 50(b);
(B) to amend or make additional findings of fact under Rule 52(b), whether or not
: granting the motion would alter the judgment;
g (C) to alter or amend the judgment under Rule 59;
. (D) for costs or attorney’s fees under Rule 34 if a district court under Rule 58
delays entry of judgment and extends the time for appeal; and
(E) for a new trial under Rule 59, or if any party serves 2 Rule 60 motion within
10 days after the entry of judgment. ‘ '

/,m:n»\\
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FEDERAL RULES OF APPELLATE PROCEDURE 5

Rule 4. Appeal as of Right — When Taken

(2) BBBEAI§ [appeal] in [e] BLVl [Civil)

cases [Case]. = . .
N -:-.h;-..:ﬁ-.v o H‘ " "‘w N '

, Lok ' '
sk Sk Rk k%

N e

2y

Ra%é—#rfaffﬁ‘noﬁicé‘of éépéél filed éftefjthé“

announcement of [judge announces] a decision or
order but\béfbré‘tﬂeventfy of the judgmeﬁtrof
order shall'be [is] treated as filed after such
ehtry and of ENe €4y EHEFEST [on the date of
entry®].

(3) If

a [one] party gfimelv files a [timelv] notice of

appeal, any other party may file a notice of

(when] the first notice of appeal was filed, or

within the time otherwise prescribed by this Rule

4(a), whichever period last expires.

(4) If any party mekes a timely motion [of a

type specified immediately below, the time for

-

NS0 18 ]
NI O

* The Style Subcommittee would like the Appellate Rules Committee to
consider this suggested revision. We want to ensure that it will
not change the substance of the rule.
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! 23 appeal for all parties runs from the entry of the
L 24 order disposing of the last such motion. This

25 provision applies to a timely motion‘] under the

26 Federal Rules of Civil Procedure[:] is—filed—=n
27  &he-distriet—eourt—by—any—party
28 (&) for judgmentmunder Rule 50(b);
29 (3) HESETRUIETS2(E) to.amend or make
1 30 additional findings of fact [under Rule
31 52(b)], whether or not &n alteratiod of -
325 [granting the motion would alter] the
33
34
C\“ 35 (C)
5 36
5 37 (D) underRule“54 for costs or attornev's
39
| ‘o
41
i 42 time for appeal: or
it
‘w 43 ¢ See footnote 5.
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48
49
50
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52.

53
54
55
56
57
58
58
60
61
62
63
64
€5
66
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FEDERAL RULES OF APPELLATE PROCEDURE 7

(E) Under 'Ruléd 59 for a new trial [under

Rule 59], or if eny party serves a [Rule

notice of appegl filed after entry of

the judgment but before disposition of

fis ineffective until]l the date of the

o
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78
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8 FEDERAL RULES OF APPELLATE PROCEDURE

[An) amended notice of appeal %ﬁé}}‘

[must] be filed within the time

prescribed by this Rule 4 measured from

the entrv of the order disposing of the

amaamrans, g T

last §¥f§ii such motions [motion].

by—a—-defendant—shall-—be—$Fited in the district

-court within 10 days after the entry [either] of

1;1 the judgment or order appealed from[,] or [of)
3§§§:a notice of appeal by the Government. A

notice of appezl filed after the announcement of a

39
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@
7
7

90 decision, sentence[,j or order|[ — ]but before

Sl

2

93  kberecf [on the qéte when ‘the judgment is

94 entered’]. If a [defendant makes a] timely
95 motion [specified immediately below, in accordance

96

87 Procedurel, an appeal from a judgment of

o8 conviction must be taken within 10 davs after the

89 entrv of an order disposing of the last such

100 motion., or within 10 days after the entry of the

101 {udament of conviction, whichever is later. This

e

102 provision applies to a timely motion:] <f?

103 (1) for judgment of acquittal.[:]

104 (2) for im arrest of judgment [:] e=x

105 (3) for a new trial on any ground other than

106 newly discovered evidence,[;] or

107 (4) for a new trial based on the ground of

108 newlv discovered evidence if the motion is
1

109 ° The Style Subcommittee would like the Appellate Rules Committee to

110 consider this suggested change. We want to ensure that it will not

111 change the substance of the rule.
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ity 7 \

ﬁf 112 made before or within 10 davs after entry
D

- 113 of the judgmentl.1f hae—been—made

114 iﬁf}'f?i‘ﬁibf'eflii?i?if;:_p:‘nj;— #‘E?_Sﬁagmenti*nf*convibtionf:smaﬁ"’?’:ﬁé
115

116

117

118

119 N
120
121

122

o, 123 \
C |
pad 4 124 filed afte*

125 =2 decision, sentence, or order[.] but before

xv

126 d snocltlon Iit disposes) of anvy of the above

127

128

129

130

131 funtil] the date of the entry of the judament of

132 conviction, whichever is later. Notwithstanding

133 the provisions of Appellate Rule 3(&). a valid

134 notice of azppeal is effective without amendment to

g
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e

m_an i sin n h bov M

‘mgtigng}‘ When an éppeal by the government is

[must] ‘be: f;led ln the dlstrlct court within 30
e ““j‘;hgwghtgg‘gf‘the*7

judgment or or ét‘appealed“from or“

days after ‘5

Qi [any defendant fdles] & notldé“of appeal[ ] by

......

{on] the crlmlnal docket. Upon a showing of

excusable néglect{;] the district court

mayzf-— ]jbefore or afner the time has expired, : (Tw
with or without motion and notice;[ — Jextend the /
time for filing a notice of appeél for a period

not to exceed 30 daYs from the expiration of the

time otherwise prescribed by this subdivision.

The filing of a notice of appeal under this

Rule 4(b) does not divest a dlstrlct court of

w'mrlsdﬂctlon to correct a sentence under Fed. R,

Crim. P. 35(c). nor does the filing of a motion

under Fed. R. Crim. P. 35(c) affect the validitvy

of a2 notice of appeal filed before a¥§§5§i£ g

®
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12 FEDERAL RULES OF APPELLATE PROCEDURE

2 criminal case, the hotigg of appeal is timely

filed if it is deposited in the institution’s

internal mail system on or before the last day for
filing. Timely filing mav be shown bv a notarized

statement or by a declaration [(1in compliance

with 28 U.S.C. § 1746[)] setting forth the date of

deposit and stating that first-class postage has

been D*epaid In [a]} c1v11 cases rcasel in which

the first notlce of appeal 1s f led in the manner

provided in this ga g;ggb [subdivision] (c), the

14 cav [14~ dav] period provided in Ibaraqranh1

{2){3) of this Rule 4 for ran]other Dartzes
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180 iles noti in the mann vi in
181
182
183
i84

185

186

COMMITTEE NOTE

Note to Subdxvzsaon [Paragraph (a)](2). The
amendment treats all: notlces [a notice] of appeal filed
after [the] announcement 6f" [a) dec1s;ons [decision] or
orders [order ] but before [its] formal ‘entry[,) of
such’: -orders as if the’ notlces of] appear [notice] had
been filed after Such entry. “The améndment deletes
the language that made subd;vas;on [paragraph] (a)(2)
inapplicable to notlces [@ notice] of appeal flled
after announcement’ ‘6f “the disposition of post £rial
motlcns [a posttrial motion] enumerated in [paragraph]
(a)(4) ‘but before the entry of such’ orcers [the order],
see’iAcosta v. Louisiana Deot [Dep'ti of Health &
Human Resources, 478.U.S.72517(1986) (per curiam);#and
Alerte v. McGinnis, 898 F.2d 69 (7th Cir. 19%0). 7
Because the amendment of subd;vmslon [paragraph] (a)(4)
recognizes all notices of appeal filed after entry of
judgmentyi[ — Jeven those that are filed while the poOst
trial [posatrlal] motions enumerated in [paragraph] """""
(a)(é) are pending, [ —-]the amendment of this
subdivision [paragraph] is consistent with the
amendment of subc1v151on [paragraph] (a)(4).

Yote to Subdivision [Paragraph] (a)(3). The
amendment is techni calzin’ nature, [merely tightens the
phrasing;.] no substantlve change is intended.

44
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14 .~ - FEDERAL RULES OF APPELLATE PROCEDURE

Note to Subdivision [Paragraph] (2)(4). The 1879
amendment of this subdivision [paragraph] created a
trap for [an] unsuspectlng litigants [litigant]) who
£ile notices [files a notice) of appeal before“post
tr;al.mot;ons [a posttrial motion], or while post trial
motions are [a posttrlal motion is] pending. The 1979
amendment ‘requires partnes [a party] to file hew

notices (a2 new notice] of appeal after [the motion’s])

ClspOSltlon of the motions Unless a _new not;ce is.

the appeal i Provide Di
458 U.S. 56 (1%82). Many lltlgants, especially pro. se

“litigants, fail to file the second notice of appeall,]’

and several courts have expressed dissatisfaction with
the rule. See, e.g., Averhart v. Arrendondo, 773 F.2d
919 (7th Cir. 1985); Harcon Barge Co. v. D & G Boat
Rentals, Inc., 746 F.2d 278 (5th Cir. 1884), cert.
denied, 479 U.S. 930 (1986). \ : »

{ :

The amendment provides that notices {a notice] of
appeal filed before [the] dlspos;tlon ‘of the [2)
specified post tr;al'motlons [posttrial motion] will
become effective lupon disposition. of the motlons A
notice of” apneal filed before the filing of one of the
spec;flec ‘motions or:after the fll*ng of a motion but
before disposition of the motion, is, in effect,
suspendec until the dlqu” ~ion ot thelmotaon [motion
is clsposed of, wherelpony” * fUpon azsp051tlon of “the

rmot;on, the prevxously flled'notlce of eppeal becomes

a [ln the] cou +0f appeals The Committee reallzes
that holdlng notlces (a notice] of appeal in abeyance
will create a newﬂspeCLes of appeal that is not truly
“pencﬂng“ﬁand recommends that(,] for statistical
purposes[ 1] appeaWS [an appeal] ‘held in- abeyance not be
counted as pendlng "A new. statlstlcal class fication
may be approprlate -

[an} ef ectlve appeals [appeal] upon omspos;t;on of
post trial motlons [a posttr;al motion], in some
instances ‘there ¥ill be appeals [an appeal] from

, 3uc~ments [a judgment] that have [has] been altered

substantially because the mntlons were [motion was)
granted in whole or in part.” “Many such appeals will be

45
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FEDERAL RULES OF APPELLATE PROCEDURE 15

dismissed for want of prosecution when the appellant
fails to meet the briefing schedule. However, [But]
the appellee also may ‘[also) move to have [strike] the

appeal{.] strzcken. ‘When responding to such a motion,

that{,] even: though some relaefnsought in a postitria

[posttrlal] motion was granted the appellant’ €111

plans to pursue. the appeal .The [Since, the] .

appellant s responsé would p‘“vld,‘the appellee w;th
n ‘ 5 ,[appellant s]

. The amendment prnv‘det
before the™ d;spos;tw”
tolllng motlon is s

Q.the jﬁcgment ;s
"‘trlal‘lppsttrlalj

nappeal
altered upon dlSpDSltlon of . a o
however, _and [1f] a party wishes to appeal

motlon,

amencedftb in cf“
for *lllng a

not” tollea“
{comports] w;&h the pra
tredt [of treat;ng] all ionms
judgments that are made’ wlthln 10
judgment as Rule 59(e) motlons for
&(a)(4). See,‘e Gl ;P» “‘>Clt
256 -(11th Cir. ﬁ988).» Vi Co
170 (24 Clr.MIQBGQ, Skac
8814(10th Cir. 19B6).
recent SupremewCourt1d
y 485 U

S8
purposeé of Rule

of, Vernon, 845 F.2d
C¢rbs; 809 F.2d
| 787 F 2d
pconform to

V

i }“[ ‘flg
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16 L FBDERAL RULES OF APPELLATEWPROCBDURE

(1988),[ — Jthe amendment excludes motions for costs
and attorney’s fees from the class of motions that
extend the filing time unless a district court, acting
under Rule 58, enters an order delaying the entry of
judgment and extend;ng the time for appeal. This
amendment is to be read in conjunction with the
amendment of Fed. R, Civ., P, 58.

Note to subdivision (b). The amendment
grammatlcally restructures the portion of this
subdivision that lists:the: types:of:motions that toll
the time for filing an appeal This restructuring is
intended to make the rule easier to read. No

substantive change is intended other than to add
motions [a motion]) for judgment of acqulttal under
Crlmlnal Rule 29 to the list of tolling motions. Such
mot;ons are [a motion is} the equivalent of a Fed. R.
- CivVTPTTBUDb) motlons [motion] for judgment ‘
rnotw1thstano1ng ‘the’ verdlct which. tolll[tolls] the
"""""" : s .§es {an appeal

in a c;v;l case]

The proposed amendment also ellmlnates an amb;gu;ty
from the third sentence of this subdivision. The third
sentence currently provides that if one of the
specified motions is filed, the time for flllng an
appeal will run from the entry of any order denying the
motion. That sentence, like the parallel provzslon in
Rule 4(a)(4), was intended to toll the running ‘of time
for appeal if one of the postTtr;al [po ttrlal] motions
is timely filed. Eowever,_ln c@;mlna
criminal case, however,] the time for’flllng the
motions runs not from entry of judgment (as it does in
civil cases),‘but from the verdict or finding of guilt.
Thus, in a criminal case, a post“ rial [posttrial]
motion may be disposed of more th n"lo days before
sentence is imposed, H7ed [i.e.,] before the entry of
Judgment. United States v. Hashagen; '816 F.2d 859, 502
N.5 [n.5) (34 Cir. 1987). To make it clear that a
notice of appeal need not be ﬁlled before entry of
judgment, the proposed amendment states that an appeal
may be taken w1thln 10 days after the entry of an order
disposing of the .motion, or w;thln‘lo days after the
entry of judgment, whichever is later.’' The amendment
also changes the language in the third seéntence whlch

47
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provzdes [providing] that an appeal may be taken within
10 days after the entry of an order denving the motion
and[ ) {the amendment) says instead that an appeal may
be taken within 10 days after the entry of an order

he last h m RE

(Emphas;s -added ) {(emphas;s adced) 3. The change
recognizes that there may be multgple po
[posttrlalj motions filed and that[,] &ltholgh™dne or
more motions may, be granted in whole or in part a

cefendant Thay st;ll Wlsh to pursue an’ appeal -

The amendment also state"*that

current practlce
895 F.2d 1245 (9
circuits[,
light. cf the, law” ‘

‘Garcano, BZGWF;ZEw‘Wu
States V. Jones,

lshes to clar fy the
y:ith the pu‘

r)i B ‘

Subc1v¢51
Fed. R“Cri
sentenc1ng O

i

{arltﬂhetlp

Wﬁurt”e

sentenblngV
Rule 35(c)

affected‘by pe '1lin
[motlon] or b

‘ Note to ‘gubdivi iog '(c). | 487
U.S. 266 (19&“yw;"hekfu‘f “Cow‘t held that [a] pro se
prﬂsoners?J‘V er’s) notices’ [notice] of" appeal ate
(i8] *fileg" ]rlment of cellvery to pr;son """"
authorrtles : Siithe c”]?rlct court The

amencment ref;d, -hat ' decision. &hb 1anguage of the
' [ '2 T ‘:,‘u‘ﬂlw ‘A‘i

48
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amendment is similar to that in Supreme Court Rule
29.2.

Permitting inmates to file notices (a notice) of
appeal by deposxtlng the notices 1it] 4in _[an]

[cross-appeals]. In a civil casel[,] the time for™
filing a cross* ‘appeal [cross-appeal] ordinarily runs
from the date on whlch (when] the flrst notice of

\ flled by deposxtlng 1t in an lnstltutlon s mail system,

it is possible that the notice of appeal will not
arrive in the district court until several days after
the "filing" date and perhaps even after the time for
filing a cross appeal [cross-appeal) has explred To
avoid that [problem], subdivision (c) provides that in
civil-cases [a civil case] when [an] institutionalized
persons file" notxces (person files a notice] of appeal
by ‘depositing’ them {it) in [the) institutions’
{lnstltutlon s] ‘mail systems [system], “the tlme for
filing cross’appeals (a cross-appeal] shallrun [runs)
from the district courts+® [court’'s] recelpt of” the

notlcesﬁ fi ppeal [notlce] A parallel provision §

Rule 5.1. Appeals by Permission Under 28 U.S.C.

§ 636(c)(3)
1 (a2) Petition for Leave to Appeai; Answer or
2 ross Petition. — An appeal from a district court
3 judgment, entered after an appeal pursuant 'to
4 {under) 28 U.S.C. § 636(c)(4) to a district judge
5 ef-the—distriet—eourt from a judgment entered Ebon

6 direction of a magistrate judge in a civil case,

49 -
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may be sought by filing a petition for leave to

appeal . .

COMMITTEE NOTE

The améndment conforms. the rule to the change in

title‘frod‘magist:ate §p‘magiétrépgmjudge made by the
Judicial Improvements’Act of 1990, Pub. L. No. 101-650,
104 Stat. 5089, 5117 (1980). | S

50
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il ) ~° . Rule 10. The Record on Appeal

* % % * %

| 1 (b) The §§§§§§§§§§ [Transcript) of gﬁ?’
2
4 of Appellant to Order; Notice to Appellee If
| 5 Partial Transcript Is Ordered]. —
‘ 6  xxox o
} 7 (3) Unless the entire transcript is to be —
| 8 included, the appellant shall, within the 207 days
9 [10-day] time provided in [paragraph] (b)(l) of
10 this Rule 10, file a statement of the issues the
CZi} rrll appellant intends to present on the appeal[,] and
| 12 shall serve on the appellee a copy of the order or
4’ 13 certificate and of the statement. If’the [An]
14 . appellee deems [who desires] a transcript er of
15 othér parts of the proceedings §§:§§§§§§§§§§%ﬁ;
%j 16 ;§§;§§§é}léé shall, within 10 days after the

17 service of the order or certificate and the

18 statement of the appellant, file and serve on the
18 appellant a designation of additional parts to be
20 included. Unless within 10 days after service of

21 such [the] designation the appellant has ordered

;1 51
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O

22 such parts, and has so notified the appellee, the
23 appellee may within the following 10 days either
24‘ order the parts or move in the district court for

25 an order requiring the appellant to do so.

* * % * % -

COMMITTEE NOTE

phrasing;) no substantlve change is intended.

Rule 25. Filing and Service

1 (a) Filing. — Papers reguired or permitted to be /”W

2 flled in a court of appeals shall (must] be filed

3 with the clerk. Flllng may be accomplished by

9 [treated as] filed on the day of mailing if the
10 most expeéitious form of delivery by mail,

11 exceptlng [except] specmal delivery, is gtilized

52



CM\
’ N
Dt

Appendix - Part B
Style Subcommittee Draft

{\. 4,/\'

12
13
14

15
16

17

18

19 institution] may be shown bv [al notarized:

20 _. ttm nt e

21 declaration] [(1in compliance with 28 U.S.C. §

22 17467)] setting forth the date of deposit and

23 stating that first-class postage has been prepaid.

24 If a motion reguests relief which [that] may be

25 granted by a single judge, the judge may permit
26 the motion to be filed with the judge, in which
27 event the judge §§§}§ [must] note thereon the date
28 f filing and sball thereafter transmit [give] it

28 to the clerk.

* % % % *

COMMITTEE NOTE

The amendment accompanies new subdivision (c) of
Rule 4 and extends the holding in Houston v. Lack, 487
U.S. 266 (1988), to all papers filed in the courts of
appeals by persons confined in institutions.
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Rule 28. Briefs

wn

10
11
12
13
14
15
16
17
18
18
20

21

(2) [Appellant’s] Brief Bf'the appéllant. — The

‘brief of the appellant £hall [must]) contain[,]

under appropriate headings and in the order here
indicated:
* % * % %

(5) An argument. The argument may be preceded by

a summary. The argument ghall [must] contain the -

contentions of the appellant with

the issues presented, and the reasons therefor,
with citations to the authorities, statutes[,] and

parts of the record relied on. The arqument &iso ‘ <i>

Iplaced beforel the discussion of the issues.

* % % * *

(b) [Appellee’s] BriefiofiEhe Appelics. — The

brief of the appellee §hall [must] conform to the

§ [paragraphs] (a)(1)-

i
;
/
lx
‘\\b'
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dissatisfied 'with thestatement of th

g appellant.

[none of the fdllowing need appear unless the

appellee

is dissatisfied with the statement of the

appellant:

(1) the
(2) the
(3) the

(4) the

jurisdictional statement;
statement of the issues;
statement of the case;

statement of the standard of review.]

* % % % %
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COMMITTEE NOTE A,

Note to subdivision [paragraph} (a)(5). The
amendment requires appellants’/ibriefs [an appellant’s
brief) to state the standard of review applicable to
each issue on appeal.  Five circuits currently require
such [these)] statements|[.)i@hd"those [Experience in
those] circuits”’experience [¢ircuits] indicates that
requiring a” stdtement 6f the standard of review ‘
generally results in arguments being [that are]
propérlyishaped in'light of the standard. . .

Rule 34. Oral Argument

***‘**

1 (c) Order and content [Content) of a@rgument
2 [Argument]. — The appellant is entitled to open
3 and conclude the argument. She—epeningorgument
Y
4 K%J

5  Counsel will not be permitted to [may not) read at
6 length from briefs, records{,] or authorities.

7 x *x * * %

COMMITTEE NOTE

Subdivision (c). The amendment deletes the
reguirement that the opening argument shall [must]
include a fair statement of the case. The Committee
proposed the change because in some circuits the court
does not want appellants to give such statements. 1In
those circuits[,) the rule is not followed and is
misleading. However, [Nevertheless,] the Committee
does not want the deletion of the reguirement to
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indicate disapproval of the practice. Those circuits
that desire a statement of the case may continue the
practice,

Rule 35. Determination of EAUSSE [a Cause] by the
Court in Banc. [roevimevi e

(2) PKhen Redrinyg oF Féhéaring In banc will

T?%? [When a Hearing or Rehearing in Banc Will

Feal s e

who are not discualified from participating in the

1

2 o

3 Be Ordered]. — A majority of the circuit judges
4

5

6

case may order that an appeal or other proceeding

15 in

8. banc, _except that no in banc hearing or rehearing

9 may be ordered if the number of 3judces not

10 disgualified is less than a majority of those

11 currently in regular active service.

12 hearing or rehearing [in banc] is not favored and
13 ordinarily will not be ordered except [in two

14  circumstances:]

' when consideration by the full

i5 court is necessary to secure or maintain

' The phrase *in banc” could be rendered either *“In Banc” or “in Banc® in a
title. The Style Subcommittee has rendered it as if the “in” were a
preposition instead of & particle.

Incidentally, the majority of the Subcommittee prefers the spelling
“en banc” — the predominant spelling in the United States. But, given
the spelling in the statute (”in banc”), the Subcommittee has decided not
to create an inconsistency.

PIRINI bt ot ot 4t
N = OV O~J N
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23 ‘uniformity of its decisions, or {2) when the
24 proceeding involves a guestion of exceptional

25 importancefﬂ‘ﬁ

* % * * %

COMMITTEE NOTE

The circuits &re-divided-astc [differ on] whether
vacancies and recusals are [should be] counted in
determining whether a majority of the judges in regular
active service has ordered a case to be heard or
reheard in banc. The amendment establishes a uniform
rule that vacancies and recusals are not counted,. 9 e.
{i.e.], that the base from which the majority is -
determined consists only of the judges currently in
regular active service who are not disgualified. The
amendment alsc establishes a guorum requirement that
the number of nondisgualified judges must constitute a
majority of the active judges, including those who may
be recused. Without such a quorum reguirement, if
seven of twelve active judges were dlscuallfled for
example, an in banc could be ordered by a three-to-two
vote among the five judges available to sit.

58
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COMMENTS

PROPOSED AHENDHENTS TO THE FEDERAL RULES OF APPELLATE PROCEDURE

PUBLISHED AUGUST, 1991

SUMMARY OF COMMENTS REGARDING
PROPOSED AMENDMENTS TO FED. R. APP. P. 4

Six commentators submitted remarks on the proposed

amendments to Fed. R. App. P. 4.

One commentator supports the proposed amendments without

further elaboration.

Four commentators support the approach taken in the proposed

amendments but suggest language changes:

1)

2)

3)

4)

5)

6)

loss
trap.

two commentators suggest adding language that clarifies
whether an additional fee must be paid when filing an
amendment indicating intent to appeal from an order
disposing of a posttrial motion;

two commentators suggest clarifying the nature and form of
an amended notice with regard to

- whether it is a new notice of appeal that must be
separately docketed or whether it is an amendment of the
notice in an existing appeal, and

- whether it should be styled "Notice of Appeal," "Amendment
to Notice of Appeal,"™ or "Amended Notice of Appeal" and what
level of formality is required in the body of the notice;
one commentator suggests adding a cautionary note to rule
4(a) (1) that would discourage filing notices of appeal while
posttrial motions are pending:;

one commentator notes that some decisions disposing of post-
trial motions are not appealable independent of an appeal
from the decision in the underlying case and suggests a
language change con51stent with that fact;

one commentator suggests a language change that would
emphasize that the flrst—flled notice of appeal is
sufficient to appeal the decision in the case but an
amendment is needed to perfect an appeal from any of the
postjudgment orders; and

one commentator suggests eliminating the language in
4(a)(4)(1v) regardlng "delaylng entry of judgment" and
substituting in its place language that more accurately
reflects the proposed change in Fed. R. Civ. P. 58.

One commentator favors an entlrely different approach to
of the right to appeal that can be created by the 4(a) (4)
He suggests making no change in Rule 4 but amending Rule
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26. The Rule 26 amendment would allow a court to suspend that
portion of Rule 4 which states a notice of appeal is a nullity if
it is filed before disposition of the posttrial motions. He
suggests that the suspension should be granted unless the
opposing party can demonstrate prejudice or show cause for not
doing so. . If the approach taken in the published draft is used,
the commentator sudgests language ‘changes’'1l) because'a motion for
attorneys' fees is not a motion "under Rule 54"35, 2) because a
district court ‘cannot enter ' an order “delaying'entry'of’'
judgment"”, and 3) because there is no time: limit! for filing
motions for attorneys' fges.‘ | o

‘it‘lr”‘

f
‘A
"\
e

3 A proposed amendment to Fed. R. Civ. P. 54, published
concurrently with the proposed amendment to Fed. R. App. P. 4,
would make a motion for attorneys' fees a Rule 54 motion.

¢ A proposed amendment to Fed. R. Civ. P. 54, published
concurrently with the proposed amendment to Fed. R. App. P. 4,
would impose a 14 day time limit on filing motions for attorneys'

fees. (T\
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COMMENTS ON PROPOSED AMENDMENT OF FED. R. APP. P. 4

Mr. Gilbert F. Ganucheau
Clerk

United States Court of Appeals
600 Camp Street

New Orleans, Louisiana

Generally supports the approach taken in the amendment but

suggests:

A, Clarifying whether the amendment needed to appeal fronm
an order disposing of a posttrial motion is a new
notice that must be docketed separately or an amendment
that is filed in the existing appeal. He recommends
that it be treated as an amendment to an existing
appeal.

B. Clarifying whether an additional fee must be paid when
filing an amendment indicating intent to appeal from an
order disposing of a posttrial motion.

c. Adding a cautlonary note to rule 4(a) (1) to dlscourage
filing a notice of appeal while a post- trlal motion is
pending. o

Mark Alan Hart Esquire

Chair, Appellate Courts Commlttee of the Los Angeles County
Bar Association

19360 Rinaldi Street, Sulte 353

Northridge, Callfornla 91326

Supports all the proposed changes.

Professor Peter Lushing

Benjamin N. Cardozo School of Law
Yeshiva University

Brookdale Center

55 Fifth Avenue

New York, New York 10003

Notes that some decisions disposing of posttrial motions are
not independently appealable but are reviewable only on

appeal from the judgment in the underlying case. He

suggests a language change consistent with that fact.
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Alan B. Morrlson, Esqulre
Director ... -

Public Citizen thlgatlon Group
2000 P Street, N.W., Suite 700
Washington, D.C. 20036

Generally supports the approach taken in the draft but

suggests:

A. specifying how a party makes the "amendment“ required

- ‘to appeal from denial of a posttrial motion (in an

"Amendment to thice of Appeal" or in a "Notice of
Appeal" or even in an "Amended .Notice of Appeal?");

B. clarifying whether an additional flllng fee will be
charged when an amended notlce of appeal is filed.

Luther T. Munford, Esqulre ’ ‘

Chair, Federal and Local Rules Subcommlttee of the ABA
Litigation Section! s*Appellate Practlce Committee .
2829 Lakeland Drive j

P.O. Box 55507 : ‘

Jackson, MlSSlSSlppl 39296 5507

Favors a different approach to loss of the rlght to appeal
that can be created by the 4(a) (4) trap. He suggests
keeping the current rule but amending Fed. R. App. P. 26(b).
The Rule 26 amendment would allow a court to suspend that
portion of Rule 4(a) (4) that makes a notice of appeal a
nullity if it is filed before disposition of the posttrial
motions. He suggests that the suspension should be granted
unless the opposing party can demonstrate prejudlce or show
good cause for not doing so. ! S

With regard to new 4(a)(4) (iv), Mr. Munford notes that a
motion for attorneys' fees is not a motion "under Rule 54,"
that a district court cannot enter an order "delaying entry
of judgment," and that the rule needs some time restriction.
[Reporter's note: Proposed Civil Rules 54 and 58 are
responsive to the first and third portions of the comments
summarized in this paragraph.]

Elizabeth A. Phelan, Esgquire

Appellate Practice Subcommittee of the Litigation Section of
the Colorado Bar Association

1881 Ninth Street, Suite 210

Boulder, Colorado 80302

"Strongly" supports the proposed changes but suggests
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language clarifying that the first-filed notice of appeal
must be amended to perfect an appeal from any of the post-
judgment orders. Suggests eliminating the language in

4(a) (4) (iv) regardlng "delaying entry of judgment" and
substituting in its place "granting tolling effect to the
motion" or some other similar language that more accurately
reflects the proposed change in Fed. R. Civ. P. 58.

rad
Ted
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SUMMARY OF COMMENTS REGARDING
PROPOSED AMENDMENTS TO FED. R. APP. P. 28 -

There were two: comments on the proposed requlrement that an
opening brlef 1nc1ude a statement of the standard of rev1ew.

One commentator simply supported thls proposal along wlth
all of the other propocsed amendments to the appellate rules
without further elaboration.

The other commentator urged the inclusion of a statement
that the requirements of Rule 28 regarding the contents of briefs
are exclusive and cannot be altered or supplemented by local
rules. In other words, the commentator wants the rule to
prohibit circuit by circuit varlatlons from the requirements of
Rule 28.
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COMMENTS ON PROPOSED AMENﬁMENT OF FED. R. APP. P. 28

' 'Mark Alan Hart, Esquire

Chair, Appellate Courts Committee
Los Angeles County Bar Association
19360 Rinaldi Street, Suite 353
Northridge, California 91326

Supports this proposed amendment as well as all others.

Alan B. Morrison, Esquire
Director

Public Citizen Litigation Group
2000 P Street, N.W., Suite 700
Washingteon, D.C. 20036

Does not oppose the proposed requirement that an opening
brief include a statement of the standard of review. Urges
the committee to state that the requirements of Fed. R. App.
P. 28 regarding the contents of briefs are exclusive and
cannot be altered or supplemented by local rule.
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SUMMARY OF COMMENTS REGARDING
PROPOSED AMENDMENT OF FED. R. APP. P. 35

Six commentators submitted remarks concerning the proposed
amendment of Fed. R. App. P. 35. {

One commentator supports thls proposed amendment, as well
all other proposed amendments to the appellate rules,; w1thout
further comment.

One commentator supports development of a uniform rule but
believes that recusals should be counted when determining whether
a majority of a court favors in banc review. He suggests that,
at a minimum, a circuit should convene in banc only if a majorlty
of two-thirds of the members of the circuit favor the in banc.
(The draft requires partlclpatlon by a ma]orlty of the members
and a favorable vote by a majority of them.) Another commentator
also opposes the proposed amendment because it lowers
significantly the number of: judges ‘needed to brlng about an in
banc; but: rather than favorlng development of a unlform rule, he
expresses. mild support for: allowlng each 01rcu1t to continue to
determine ' its. own procedures ’ 5 ;

Three commentators oppose not only the approach taken in the
draft but any rulemaking that would curtail the ability of the
circuits to define for themselves the base from which a majority
is determined for purposes of convening an in banc hearing.
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COMMENTS ON PROPOSED AMENDMENT OF FED. R. APP. P. 35

Honorable Stephen Breyer
Chief Judge

United States Court of Appeals
U.S. Courthouse Room 1617
Boston, Massachusetts 02109

Opposes the proposed amendment because it 51gn1f1cantly
lowers the number of judges needed to bring about an in
banc. He expresses mild support for allowing each circuit
to continue having its own rule governing the process used
to convene an in banc hearing.

Mark Alan Hart, Esquire

Chair, Appellate Courts Committee
Los i:Angeles County Bar Association
19360 Rinaldi Street, Suite 353
Northridge, California 91326

Supports this proposed amendment as well as all others.

Honorable Monroe G. McKay

Chief Judge

United States Court of Appeals

6012 Wallace Bennett Federal Building
Salt Lake City, Utah 84138-1181

Endorses Chief Judge Sloviter's statement in opposition to
amendment of Rule 35.

Alan B. Morrison, Esquire
Director

Public Citizen Litigation Group
2000 P Street, N.W., Suite 700
Washington, D.C. 20036

Supports resolving by rule the questlon of whether vacancies
and recusals should be counted in determining whether a
majority of judges have voted to hear or rehear a case in
banc but opposes the approach taken in the published draft.
The commentator favors maximum participation by judges in an
in banc proceeding. At a minimum, he suggests requiring

participation by at least two-thirds of the total membership
of a circuit.
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Honorable Helen W. Nies

Chief Judge

United States Court of Appeals

717 Madison Place, N.W. :
Washington, D.C. 20439 ‘ .

Endorses Chief Judge Sloviter's statement in opposition to

the proposgd amendment of Fed. R. App. P. 35.

Honorable Dolores K. Slovitef

Chief Judge oo
United States Court of Appeals ‘ o
601 Market Street

Philadelphia, Pennsylvania 19106

Opposes the proposed amendment on the grounds that defining
the body that establishes circuit precedent is a uniquely
local function and the courts of appeals should retain their
power to define individually the base from which a majorlty
of the court is counted for purposes of convening an 1n banc
hearing.
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Except that Mr. Hart's letter expressed support for all of the
proposed amendments, there were no comments submitted regardlng
the proposed amendments to the following rules: ‘

1. Rule 3 (conforming amendments to the changes proposed in
Rule 4)

2. Rule 3.1 and 5.1 (changing "magistrate" to "maglstrate
judge")

3. Rule 10 (correcting a prlnter's error)

4. Rule 25 (extending the ruling in Houston v. Lac ck to all
papers filed by persons confined in institutions so that
filing is tlmely if papers are deposited in the
institution's mail systems on or before the flllng date)

5. Rule 34 (deleting the requirement that an opening argument
shall include a statement of the case).
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PROPOSED AMENDMENTS ~ FED. R. 'APP. P. 3(c).&'15(a) & (e)
o ‘ Issues and changes . A
Revised drafts

Rule 3(c) of the Federal Rules of Appellate Procedure
requires that a notice of appeal "specify the party or parties
taking the appeal." 1In Torres v. Oakland Scavenger Co., 487 U.S.

312 (1988), the Supreme Court held that a court of appeals has no
jurisdiction to hear the appeal of a party not properly , ' =
identified as an appellant and that the phrase "et al.," is
insufficient to identify an unnamed party as an appellant,  Id.
at 318. Following the Torregudecisipﬁ,%the courts of appgqiﬁ
have struggled with how much specificity is sufficient to =
identify an appellant. A rule change is important because of the
current confusion among the courts of appeals.

Because of the importance of the Torres problem, at its
January 1992 meeting, the Standing Committee approved immediate
publication of the proposed amendments to Fed. R. App. P. 3(c)
and 15(a) and (e), as well as Forms 1, 2, and 3. Because the
Standing Committee believes that the Torres problem is
sufficiently important to justify shortening the usual
publication period, the Committee voted to publish the rules and
forms only for three months rather than the usual six months.
(Although subpart (e) of Rule 15 is not related to the Torres
question, publication of all the suggested amendments to Rule 15
at one time was approved.) Public hearings were scheduled for
april 8, 1992, but were canceled due to lack of interest.

The published drafts require that each appellant be "named"
in the notice of appeal, except in class actions. Although the
Standing Committee approved publication of the draft amendments
to Rules 3 and 15, the Standing Committee requested that the
Advisory Committee continue to explore other alternatives that
might better preserve as many appeals as possible.5

5 A special note accompanying the published rules states:

The Committee, after receiving public comment, may
explore other variations of the proposed amendment here
submitted and may recommend a modified amendment
without asking for further public comment,

Accordingly, the Committee welcomes suggestions of
other means to identify appellants in a notice of
appeal.
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' There has been a division of opinion among the members of
the Advisory Committee regarding the best way to resolve "the
Torres problem.,"™ : ‘

At the December 1991 meeting a majority of the Advisory
Committee supported the published draft -- requiring that each
appellant be named -- because it is definitive. The naming
requirement allows both the court and all-parties to know .
precisely who is taking the appeal. . Consequently, the rule is
easy to administer. Naming also requires each litigant to make
an explicit choice about taking an appeal. Arguably, the draft
resolves the ambiguity of the present rule by telling lawyers and
litigants that shorthand methods will not suffice. » :

The}published draft accomplishes these goals by incurring
costs, costs that some of the Advisory Committee consider

‘unacceptable. The greatest is the possibility that the right of

appeal will be lost because of an inadvertent omission of a'
party's name. One can also argue that a regquirement that a
notice of appeal list all names will simply be overlooked by a
practicing lawyer because in all other filings with a district
court after the complaint such terms as "et al." are sufficient.

For these reasons, some members of the Advisory Committee
have opposed the approach taken in the published draft and have
favored alternatives that would make it harder for a party to
lose a right to appeal through mistaken nomenclature. One such
alternative, explored briefly'at the Committee's December meeting
and in more depth at its April meeting, attempts to resolve the
problem of the lost appellant by providing, in essence, that once
any party brings an appeal all other litigants are parties to the
appeal. Drafts prepared by both Judge Easterbrook and Professor
Mooney, modeled on Supreme Court Rule 12.4, were considered at
the Advisory Committee's April meeting.

The Supreme Court model leaves to a court of appeals the
task of sorting out those parties who actually have an interest
in being active in the appellate proceeding. It also requires
that a court of appeals realign the parties for purposes of
briefing schedules, etc. The clerks of the courts of appeals met
in late February and discussed the possibility of amending Rule
3(c) along the lines of Sup. Ct. R. ,12.4. The clerks and chief
deputies unanimously agreed that .given the volume in the courts
of appeals, this task would be a formidable one. It is this
volume problem that may make the ‘analogy to the Supreme Court's
practice limp. Because most petitions for certiorari are denied,

!
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the Supreme Court needs to deal with the realignment problem in
only a relatlvely few cases.f Nevertheleéss, the Advisory
Committee: agrees that some administrative cost ‘incurred to save
an appeal is salutary. 1Indeed, in its work on Rule 4(a)(4), it
settled on an approach that creates some administrative costs in
order to ensure that appeals are not 1ost through 1nadvertence.
Follow1ng the close of:the comment perlod, the AdV1sory
Committee hadia" telephonev onfereénce to'discuss the C'mments and
to attempt towrecohclle th two differing v1ewp01nts. -]
seven jcommentators' opposed approach: ‘taken in ‘the. publl””
draftﬂ‘the\other‘flve commentators’ offered‘suggestlons”for
refining' the’ draft‘ The. Commlttee tried to Balance, Sev51b‘ ‘
very real concerns of deflnlteness, certalnty, and ease of
administration agalnst the p0551b111ty of 1nadvertent and
excusable lossiof appellate rights!$ ASwa result, it i 8ses new
amendments to“Rule B(c)wéﬁd@h RO ” ’

Rule B;N Appeal ‘as oﬁ“
IR #
(c) Content of the Notlce of Appeal - ?he A notlce of
appeal shaii must spec1fy the party or partles taklng the
appeal by naming each appellant elther in the caption or the
body of the notlce of app 1 An attorney representlng more
than one party may fulf111 thls reggirement by describing
those partles Wlth such terms as "all plalntlffs,ﬁ ;the
defendants," "the plalntlffs A, B,~et‘al.,"‘or "all
defendants except X." A notice of appeal filed pro se is
filed on behalf of the partx signing‘the notice and the
signer;s‘spouse‘and minor chiidren,‘if they are partiesl
unless the: notlce of appeal clearly‘lndlcates a contra;x

b s i
intent. In a _class actlon, whether or not the class has
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erson 1' ied to bring the . ea S re resentat ve of

the class. A notice of appeal also must +—shall designate

the judgment, order‘ or part thereof appealed from, and
shaid pust name the court to whlch the appeal is taken. An
appeal shall will not be dlsmlssed for informality of form
or title of the notice of appeal, or for failure to name a
party whOSevintent‘to‘apgeal is otheryise clear from the
notice. Form 1 in<the‘Appendix of Forms is e suggested form
for a notice of appeal.

Committee Note

Note to subdivision (c). The amendment is intended to
reduce the amount of satellite litigation spawned by the Supreme
Court's decision in Torres v. Oakland Scavenger Co., 487 U.S. 312
(1988). 1In Torres the Supreme Court held that the language in
Rule 3(c) requiring a notice of appeal to "specify the party or
parties taklng the appeal" is a jurisdictional requirement and
that naming the first named party and adding "et al.," without
any further spec1f1c1ty is insufficient to identify the
appellants. Since the Torres decision, there has been a great
deal of litigation regarding whether a notice of appeal that
contains some indication of the appellants' identities but does
not name the appellants is sufficiently specific.

The amendment states a general rule that specifying the
parties should be done by naming them. Naming an appellant in an
otherwise timely and proper notice of appeal ensures that the
appellant has perfected an appeal. However, in order to prevent
the loss of a right to appeal through inadvertent omission of a
party's name or continued use of such terms as "et al.," which
are sufficient in all district court filings after the complaint,
the amendment allows an attorney representing more than one party
the flexibility to indicate which parties are appealing without
naming them individually. The test established by the rule for
determining whether such designations are sufficient is whether
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it is objectively clear that a party intended to appeal. A
notice of appeal filed by a party proceedlng_grg_gg is filed on
behalf of: the party 51gn1ng the notice.and the signer's ‘spouse
and minor. chlldren, if they are parties, unless the notlce
clearly indicates a contrary. intent. g R

In class actions, naming each member of a class as an
appellant may be extraordinarily. burdensome or even impossible.
In class actions if class certification has been denied, named
plaintiffs may appeal the order denying the class certlflcatlon
on their own behalf and on,behalf .of putative class members,
United States Parole Comm'n v. Geraghtyl 445 U.S. 388 (1980); or
if. the named plaintiffs, choose not to. appeal ‘the order denylng
the class certlflcatlon, putatlve class members may appeal,
Unlted Airlines, Inc. . McDonald,‘432 U.S. 385 (1980).w If no
class has been certlfled - naming each of the putatlve class
members as. .an- appellant‘would often be 1mp0551ble. Therefore the
amendment prov1des that in' class actlons whether or not the
class has been certified, 1t is sufflclent for the notice to name
one person quallfled to brlng the, appeal as a representative of
the class. 0 ‘ ‘

Finally, the rule makes it clear that dismissal of an appeal
should not occur when it is otherwise clear from the notice that
the party intended to appeal. If a court determines it is
objectively clear that a party 1ntended to appeal, there are
neither, administrative concerns nor fairness concerns that should
prevent. the appeal from g01ng forward.

. ’W
’M

Rule 12. Docket;ng the‘_ppeal, Flllng a Regresentation
Statement; leing e% the Record S | | .

*x % %

(b) Filing a Representation Statement.--Within 10 days
after filing a notice of apgeal, or at such other time
designated by a court of aggeals, the attorney who filed the

notice of appeal must flle w1th the clerk of the court of

a eals a statement namin each arty represented on appeal
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Jbz that attorney.

+b+ ‘c! Filing o e e
Committee Note

Note to new subdivision (b). This amendment is a companion
to the amendment of Rule 3(c). . The Rule 3(c) amendment allows an
attorney who represents more’ than “one’ party on appeal to
"spec1fy" the appellants by general description rather than by
naming them individually. The requirement added here is that
whenever an attorney files a notice of appeal, :the attorney
must soon thereafter file a statement indicating all parties
represented on the appeal by that attorney. Although the notice
of appeal is the jurisdictional document and it must clearly
indicate -who is bringing the appeal, the. representatlon statement -
will be helpful especially to the court of appeals 1n 1dent1fy1ng
the individual appellants.~

The rule allows a court of appeals to require the filing of
the representatlon statement at some time other than specified in
the rule so that if a, court of appeals requires a docketlng
statement or appearance form the representatlon statement may be
combined with it. . ‘ :

Changes Since Publication

Obviously the new draft is significantly different from the
published draft. The new draft makes it clear that naming each
appellant is the surest way to perfect an appeal on behalf of
each of them; however, the draft gives an attorney representing
more than one party flexibility to use general descriptive terms
as long as the notice makes it clear who intends to appeal. The
companion amendment to Rule 12, requiring a representation
statement, is intended to a551st the court of appeals and the
other partles in identifying the individual appellants.

Two commentators suggested that the rule should require
listing the names of the parties in the body of the notice and
that naming parties in the caption should not be sufficient. The
draft continues to provide that naming in the caption is
sufficient. It would create an unnecessary trap to treat the
names in the caption as insufficient.

A provision is added to the rule dealing with pro se
appellants. A notice of appeal filed by a pro se appellant is
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sufficient to perfect an appeal on behalf of the signer's spouse
and minor children if they are parties, unless the notice.
indicates a contrary intent.

With regard to class actions, the published rule provided
that it would be sufficient for a notice to indicate that it is
filed on behalf of the class. The revised draft requires that
the notice name one. person: quallfled to brlng the appeal as
representatlve of the class.

No substantlve changes are made ‘in Rule 15. Only two |
comments‘were‘submltted regardlng Rule 15; both' support the
approach}taken in- thewdraft which requires that a petltlon for
reV1ew jorienforcemert, ofwagency orders. name each party seeklng
‘MBoth commentsamere‘from persons ‘who oppose the namlng
‘ | AR | hey support the naming: requ;rement in
Rule ds‘prlnc1pally becausewthe riotice is,the first. document
filed with any court. The Committee notewaccompanylng S
subdivision (a) is amended because it previously stated that
sublelslon (a) was,a conformlngwamendment to Rule B(c¢). Style
changes . are made +in; Ruleklsﬂ consistenti with the changes
recommended by‘the Stylw Subcommlttee 1nfbther rules.

n, [T
P ki I
T 1 o

" “*‘W m“w ‘lm
Only one minor change is made in the publlsheﬁ forms even
though substantive changes have been made in Rule 3(c), and Forms
1 and 2 are governed by Rule 3(c). The publlshed forms indicate
that each appellant/petitioner should be named in, the;body of the
notice of appeal. Although that requlrement has been relaxed in
Rule 3, naming remains the .preferred method' and’'the publlshed
amendments to the forms[remaln approprlate. However because
Rule 3(c).authorizes. alternatlve means an asterisk: %nd footnote
referrlng the reader to . Rule 3(c) have been added: tb Forms 1 and
2. ‘ o ‘ R [T ' . . :‘mw: N w‘ 8

i ' . [
! ' ' . i .
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Ruie 1s5. ReviewHor gnforcementaot Agency Orders - How
Obtained; Intervention \

(a) Petition for Review of Order' Joint Petition. =~
Review of an order of an admlnlstratlve agency, board,
commission, or offlcer (herelnafter, the term "agency" shall
will include agency, board, commission, or officer) shall

must be obtalned by filing with the clerk of a court of

appeals whieh that is authorized to rev1ew such order,

w1th1n the time prescribed by law, a petition to enjoin, set
aside, suspend, modify, or otherwise review,‘or a nogice of
appeal, whichever form is indicated by the aﬁplicable
statute (hereinafter, the term‘"petition for‘fé#iew" shall
include a petition to enjoin, set aside, suspend, modify, or

otherwise review, or a notice of appeal). The petition

shall—speeify—the—parties must name each partv seeking

review either in the caption or in the bodyvy of the petition.

Use of such terms as "et al.," or "petitioners." or

"reépondents" is not effective to name the Darties: _The
notice of agéeal also must and—-shall deéignate the
respondent and the order or part thereof to be reviewed.
Formis in the Appendix of Forms is a suggested form of a
petition for review. In each case the aééncy shall must be

named respondent. The United States shal} will also be
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deemeé a respondent 1f se required by statute, even though
not ee de51gnated 1n the petltlon. If two or more persons

are entltled to petltlon the same court for rev1ew of the
same order and their 1nterests are such as to make 301nder

practlcable, they may flle a 301nt petltlon for rev;ew and
may thereafter proceed as a 51ngle petltloner. w

* * %

() Pavment of Fees.'- When flllnq any separate or

jeoint getltlon for rev1ew 1n a court of appeals, the

petitioner must pay the clerk of‘the court of appeals the
fees established b statnte and also the docket fee

rescribed by the Judicial Conference of’the United States. <:j}

- Committee Note

Subdivision (a). The amendment is a companion to the
amendment of Rule 3(c). Both Rule 3(c) and Rule 15(a) state that
a notice of appeal or petition for review must name the parties
seeking appellate review. Rule 3(c), however, provides an
attorney who represents more than one party on appeal the
flex1b111ty to describe the parties in general terms rather than
naming them individually. Rule 15(a) does not allow that
flex1b111ty, each petitioner must be named. A petition for
review of an agency decision is the first flllng in any court
and, therefore, is analogous to a complalnt in which all parties
must be named. :

subdivision {(e). The amendment adds subdivision (e).
Subdivision (e) parallels Rule 3(e) that requires the payment of
fees when filing a notice of appeal. The omission of such a
requirement from Rule 15 is an apparent oversight. Five circuits
have local rules requiring the payment of such fees, see, e.g..,
Fifth Cir. Loc. R. 15.1, and Fed. Cir. Loc. R. 15(a)(2).
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Form 1. Notice of Appeal to a Court of Appeals FProm a Judgment
or order of a District Court

Unlted States District Court for the

District of
File Number

A.B., Plaintiff

v. Notice of Appeal

St Sngn? Sungpal \mgs? gt

C.D., Defendant
Notice is hereby given that €F£H——ée%eﬁéaﬁ%—abeve—aaﬁeé— [

(here name all parties taking the appeal)
(plaintiffs) (defendants) in the above named case, *] hereby

Circuit (from the final judgment) (from an order (describing
it)) entered in this action on the day of , 19___.

(s)

Attorney for &5+ [___ ]
[Address: ]

* See Rule 3(c) for permissible ways of identifying appellants.

In the proposed forms, it is suggested that the text that is
stricken be deleted and that bracketed material be added.
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Part D

Rules published February 1992
Issues and changes and
Revised drafts - June 1992

Form 2. Notice of Appeal to a Court of Appeals From a Decision‘
of the [United States] Tax Court ‘

FAX—COURTE-OF—THE-UNITED-STATES
[UNITED STATES TAX COURT]
Washington, D.C.
A.B., Petitioner

V. Docket No.

Commissioner of Internal Revenue,

[SSr I Nptv iy S v I S S

Respondent
Notice of Appeal
Notice is hereby given that a-B+ [ here name all
parties taking the appeal* 1, hereby appeals to the United
States Court of Appeals for the Circuit from (that part
of) the decision of this court entered in the above captioned
proceeding on the day of , 19__ (relating

to ‘ ).

(s)

Counsel for A+B—| ]
[Address: ]

* See Rule 3(c) for permissible ways of identifying appellants.
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(3;‘ L ) > : Rules published February 1992
b - L Issues and changes and

o ‘Revised drafts - June 1992

!

Form 3. Petition for Review of Order of an Agency, Board,
Commission or Officer

United States Court of Appeals for the Circuit

A.B., Petitioner

}
}
v. } Petition for Review
XYZ Commission, Respondent Yo

ArB+ | (here name all parties bringing the petition) ]
hereby petitions the court for review of the Order of the XYZ
Commission (describe the order) entered on ‘ '
l 9 » B N

[(s)]

. Attorney for Petitioners
Cf\ Address*

Ww“

m

]

i

|
£

B [(;_P

8l




pEs

Part E
summary of comments
Re: rules published 2/92

COMMENTS
PROPOSED AMENDMENTS TO THE FEDERAL RULES OF APPELLATB PROCEDURB
PUBLISHED FEBRUARY 1992

SUMMARY OF COMMENTS REGARDING
PROPOSED AMENDMENTS TO FED. R. APP. P. 3(c)

Seven commentators submitted remarks on the proposed
amendments to Fed. R. App. P. 3(c).

Two commentators opposed the general approach taken in the
published draft; the remaining commentators suggested refinements
of the proposed draft.

Both commentators opposing the approach taken in the
published draft favored approcaches that would better protect a
party's rlght to appeal. Judge Easterbrook suggested amending
Rule 3(c) in a manner analogous to that used Supreme Court Rules
12.4 and 18.2 so that all parties to the proceeding in the court
whose judgment is to be reviewed are automatically parties in the
court of appeals. Mr.‘Levy of the Public Citizen Litigation
group suggested amending Rule 3 to state that use of "such
phrases as vall plaintiffs,' ‘the plaintiffs,' ‘plaintiffs A, B,
et al.,' or ‘all defendants except X' shall suffice to specify
all such parties who are described by the phrase and who are
represented by the attorney signing the notice."

The other five commentators made specific suggestions for

improving the draft amendments:

1. Two commentators questioned the adequacy of the portion
of the amendment dealing with class actions. ©One of
them suggested that the rule should require the
designation of at least one person qualified to take
the appeal, and the other suggested that the rule
require the notice of appeal to name each class
representative or proposed class representative who
seeks to prosecute the appeal.

2. One commentator suggested that regquiring a notice of
appeal to "name each party taking the appeal" is
capable of ambiguity in situations where multiple
parties are represented by separate counsel who would
file separate notices.

3. One commentator suggests that the parties should be
named in the body of the notice, that naming in the
caption should not be an option.

4. Another commentator agreed that the parties should be
named in the body of the notice; he also suggested that
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' the rule requlre a statement that an appeal is being
taken, and that the Foman standard of "prejudice"
should be incorporated in the rule.
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Part E
Bummary of comments
Re: rules published 2/92

COMMENTS ON PROPOSED AMENDMENT OF FED. R. APP. P. 3(c)

I

Honorable Frank H. Easterbrook
United States Circuit Judge
319 South Dearborn Street
Chicago, Illinois 60604

Judge Easterbrook notes that the proposed amendment
clarifies the level of spec1f1c1ty needed to identify the
parties taking an appeal so that any lawyer who reads the
rule can file an effective notice of appeal. However, Judge
Easterbrook notes that the clarity achieved by the change
would come at the expense of parties whose lawyers do not
read the rule and thus fail to follow it. He suggests
taking a different approach. Unless there is evidence that
such an approach causes prejudice to other parties or
disrupts the administration of the courts, Judge Easterbrook
advocates adopting a rule that will protect meritorious
claims to the greatest extent possible. He suggests
amending Rule 3(c) along the line of Supreme Court Rules
12.4 and 18.2 so that all parties to the proceeding in the
court whose judgment is to be rev1ewed are automatically
parties in the court of appeals.

Judge Easterbrook favors the amendments to Rule 15, because
it makes sense to regquire identification - for the first
time in any court - of the persons contesting an
administrative decision.

Honorable Ruth Bader Ginsburg
United Stated Circuit Judge
United States Court of Appeals
Washington, D.C. 20001

Judge Ginsburg questions the adequacy of that portion of the
amendment dealing with class actions. She suggests that the
rule should require the designation of at least one person

gualified to take the appeal.

-

Paul A. Levy, Esquire

Public Citizen Litigation Group
Suite 700

2000 P Street, N W.

Washington, D.C. 20036

Public Citizen believes that the proposed rule substitutes

i
)l
.
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one trap for another. Public Citizen suggests amending Rule
3 to state that "[u]se of such phrases as ‘all plaintiffs,'
‘the plaintiffs,' ‘plaintiffs A, B, et. al.,' or ‘all
defendants except X' shall suffice to specify all such
. parties who are described by the phrase and who are
‘represented by the attorney signing the notice."

4. Professor Robert J. Martineau
University of Cincinnati
College of Law
Cincinnati, Ohio 45221-0040

Professor Martineau suggests stylistic changes and three
substantive changes. He suggests that naming the appellants
in the caption should not be sufficient and that the rule
should require naming each appellant in the body of the
notice. He also suggests that the rule should require a
notice of appeal to state that an appeal is being taken. He
further suggests incorporating the "prejudiced" standard
established by the Supreme Court in Foman v. Davis, 371 U.S.
178, 181 (1962) for finding a notice of appeal so defective

C:“» as to require dismissal.

it

5. George W. Morton, Jr., Esquire
Morton, Thomforde & Morton
620 Market Street
Knoxville, Tennessee 37902

Mr. Morton states that "name each party taking the appeal"
u is capable of ambiguity in situations where multiple parties
! are represented by separate counsel and he suggest that
* changing the language to "name the party taking an appeal
might be less ambiguous.

6. Honorable Paul M. Rosenberg
United States Magistrate Judge
244 U.S. Courthouse
| 101 W. Lombard Street
| Baltimore, Maryland 21201-2675
i -
Magistrate Judge Rosenberg believes that the rule should
; require the parties to be named in the body of a notice of
| appeal and not in the caption because the caption may be
: used as a matter of course.
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Richard C. Warmer, Esquire
O'Melveny & Myers ., R
555:13th" Street N.W. . : :
Washlngton, ‘D C. 20004—1109

T
Mr. Warmer(suggests that in class actlon appeals, the rule
should require the notlce of appeal to name each class'’
representative or proposed class representatlve who seeks to
prosecute the appeal. oy

h
W
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SUMMARY OF COMMENTS' ON
PROPOSED AMENDMENTS TO FED. R. APP. P. 15

Three persons submitted comments on the proposed amendments
to Fed. R. App. P. 15. Two commentators 'support the proposed
amendments to Rule 15 even though they oppose the parallel
proposed amendments to Rule 3. These two commentators support
the requirement that a petition for review of an agency decision
list the name of each person seeking review of the agency
decision because the petition for review is the first filing in
any court and therefore it is analogous to a complaint filed in a
district court. The third commentator supported the‘propcsed
amendment but suggested that the rule should require listing the
names in the body of the petltlon/notlce and that listing names
in the caption should not be sufficient.
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COMMENTS ON PROPOSED AMENDMENT OF FED. R. APP. P. 15

‘Honorable Frank H. Easterbrook

Circuit Judge.

" United'States Court of Appeals

219 South.Dearborn; Street ”
Chlcago,allllno1s 60604 'g”

Support ‘the requlrement that a notlce of appeal name the
persons ontestlng the admlnlstratlve decision because the
notice, is; the flrst flllng in any ‘court and therefore, is
analogouSyt a- mp;alnt flled in a dlstrlct court.

Paul. A% Levy
“;on Group
Suite 700 t

2000 P Street, N.W.

wWashington, D.C. 20036

Supports the proposed amendment requ1r1ng that the notice of

appeal name each petltloner because it is the first filing

with a court and it is filed in a court of appeals rather

than in a district court. (ﬁé

Honorable Paul M. Rosenberg
United States Magistrate Judge
244 U.S. Courthouse

101 W. Lombard Street
Baltimore Maryland 21201-2675

Maglstrate Judge Rosenberg believes that the rule should

require the partles to be named in_the body of a notice of
appeal and not in the caption.
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NEW PROPOSALS

At the Adv1sory cOmmlttee s April 30, 1992, meeting the
Committee approved proposed amendments to two addltlonal rules,
Rules 35 and 47.

The proposed amendment of Rule 35 inserts language stating
that the pendency of a suggestion for rehearing in banc does not
extend the time for filing a petition for certiorari. The
Adv1sory Committee believes that the amendment should eliminate
confusion arising from the distinction, with regard to the time
for filing a petition for certiorari, between a petition for
panel rehearlng and a suggestion for rehearlng in banc.

A petltlon for panel rehearlng suspends the flnallty of a
court of appeals judgment until a rehearing is denied or a new
judgment is entered following the rehearing. Therefore, the time
for filing a petition for certiorari runs from the date of the
denial of the petition or the entry of a subsequent judgment. 1In
contrast, a suggestion for rehearing in banc does not toll the
running of time for seeklng certlorarl.

When a suggestlon for rehearlng in banc is filed without a
petition for rehearing, a litigant often wrongly assumes that the
filing time for a petition for certiorari is extended and delays
filing a petition for certiorari until the time for filing has
passed. The amendment places a warning in Rule 35, that the tlme
is not extended.

The proposed amendment of Rule 47 was prepared at the
request of the Standing Committee to require uniform numbering of
local rules and deletion of all language in local rules that
merely repeats the language of the national rules. 1In addition,
the proposed amendment states that internal operating procedures
should not be used as disguised local rules.

83




10

11

12

i3

14

O O

o -
Part F
New proposals June, 1992
Rule 35. Determination of a Causes by the a Court in §anc
(c) . Time for Suggestion of a Party for Hear;ng
Rehearing in Banc; Suggestlon Does not stay Mandate. TIf a

party desires to suggest‘that an appeal be heard 1n1t1a11y

T
*1n banc, the suggestlcn must be made by the datf‘ea—wh*eh

Tt

when the appellee s brlef 1s flled. A suggestwon‘for a

ri’“

rehearlng in banc must be made w1th1n the tlme prescrlbed by

Rule 40 for flllngwatpetltlon for rehearlng, whether the

suggestlcn 1s made 1n such petrtlon or otherw1se. The
cag R

rpendency of such a suggestlonl whether or nct 1ncluded in a

petltlon for rehearlngL sha%% w111 not affect the finality

»

of appeals, extend the tlme for

of the judgment of the courf

Kl

flllnq a Detltlon fdr cert

orarll or stay the 1ssuance of
the mandate.
Committee Note

subdivision (¢). The amendment makes no substantive change;
it simply includes within the text of the appellate rules the
rule enunciated in Supreme Court Rule 13.4. The committee hopes
that inclusion of this language will alert litigants and lawyers
to the fact that, although a petition for panel rehearing
suspends the flnallty of a court of appeals judgment and extends
the time for filing a petition for certiorari, a suggestion for
rehearing in banc does not extend the time for filing a petition
for certiorari.

90

J
o

@

®



21
22
23

24

" o’

PN

€

Part F
New proposals June, 1992

Rule 47. Rules by of a Courts of Appeals

te ivin opriate public notic nd o ‘ortun't for
gémgggz* £ each court of appeals by action of a majority of
the circuit judges in regular actiﬁg’service ﬁay £freom—time
£e—time make and amend rules governing its practice net—in -
that are consistent with, but not repetitive of, these rules
Federal Ruies of Appellate Procedure.'“&a—a}%—easee-ae%
prevééeé—%ef—by—ru%e7—%he—eeﬁf%s—ef—appgg%s—m&y—reg&%a%g
their practice—inany manner not irneonsistent-with-these
fu%ééT All generally applicable directions to parties or
their lawyers regarding practice before a court must be in
local rules rather than internal oéerat;pg prpcedures or
standing orders. Ani local‘rqle that relatés‘tO‘a topic
covered by the Federal Rules of Appellate Procedure must be
numbered to correspond to the relaped federal rule. &epies
ef—all-rules—made—bya—eourt—of-appeals—shall upen—their
Terats 1 .  ched—to—the Adminictrati oy e
+he—-UnitedStates—Ceurtss The clerk of each court of

appeals must send the Administrative Office of the United

States Courts a copy of each local rule and internal

operating procedure when it is promulgated or amended. In

all cases not provided for bv rule, a court of appeals may
requlate its practice in any manner not inconsistent with

these federal rules.
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New proposals June, 1992
Committee Note

The primary purpose of these amendments is to make local
rules more accessible. The amendments make three basic .changes.
First, the rule mandates a uniform numberlng system under which
local rules are keyed to the national rule. For example, Rule 27
or these rules’ gcverns motions; if a court of appeals prescribes
a rule governlng motlons, the court of appeals must number, the
rule in a manner that 1nd1cates that the local rule relates to.
motlons,‘such as Clrcult Rule 27 or. Local Rule 27.1. .If a local
rule on a toplc ‘covered by the federal rules uses the same
acce551b111ty to 1t are 1mproved ‘In addltlon, tylng the number
of a localh;ule to the correspondlng natlonal rule should
ellmlnate the percelved need to repeat language from the natlonal
rules 1n the lccal rulesLM ST .

Second, the rule also requires .courts of appeals to delete
from their local rules all language ‘that merely repeats the
national rules. Repeatlng the requirements of a national rule in
a local rule. obscures the local Varidtion. Eliminating the
repetltlon will leave only the Jlocal variation and the existence
of a local rule will signal &' spec1a1 local requirement. 1In 7N
addition, the restriction prevents the 1nterpretat10n KWJ
difficulties that arise when thete aré minor variations in the
wordlng of a natlonal and a local rule. .

Third, the rule requires a court.of appeal to observe the
dlstlnctlon bbtween a rule and ah internal operating procedure.
An internal operatlng procedure, should not contain a directive to
a lawyer or a‘party, an internal operatlng procedure should deal
only with how a court conducts its internal business. Placing a
practlce oriented provision in the internal operating procedures
may cause a practltlonerp espec1ally one from another circuit, to
overlook the provision.

The openiﬁg phrase of the rule regarding publication and a

period for comment before adoption of a rule simply reflects
procedures mandates by the 1988 amendment of 28 U.S.C. § 2071.
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New proposals June, 1992

At the Advisory Committee's April 30th meeting, the
Committee also approved amending Rule 6(b) (2) (i) to conform that
provision to the proposed amendment to Rule 4(a)(4). The
Committee referred the rule to the Bankruptcy Advisory Committee
for its consideration. With the concurrence of the Chair and
Reporter of the Bankruptcy Advisory Committee, the Advisory
Committee on Appellate Rules submits these changes for your
consideration.

Appeal in a Bankruptcy Case from a Final Judgment, Order, or

Decree of a District Court or of a B;nkruptcv Appellate Panel.

* % %

(b) (2) (i) Effect of a Motion for Rehearing on the Time for
Appeal. 1If any party files a timely motion for rehearing under
Bankruptcy Rule 8015 is—filed in the district court or the

bankruptcy appellate panel, the time for appeal to the court of

appeals for all parties shail runs from the entry of the order

disposing of the motion. 2 hotice of appeal filed after

announcement or entry of the district court's or bankruptcy

appellate panel's judgment, order, or decree., but before

disposition of the motion for rehearing, is ineffective until the

date of the entry of the order disposing of the motion for

rehearing. Appellate review of the order disposing of the motion

reguires the party, in compliance with Appellate Rules 3(c) and

6(b)(1)(ii), to amend a previously filed nétice of appeal. 2An

amended notice of appeal must be filed within the time prescribed
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New proposals June, 1982

by Rule 4, excluding 4({a)(4) and 4(b), measured from the entry of

‘édmmittéé Note

Note to Subparagraph (b) (2)(i). The amendment accompanies
concurrent changes to Rule 4(a) (4). Although Rule 6 never
included language such as that being changed in Rule 4(a) (4),
language that made a notice of appeal void if it was filed
before, or during the pendency of, certain posttrial motions,
courts have found that a notlce‘gf appeal is premature if it is
filed before the court disposes of a motion for rehearing. See,
e.g., In re X-Cel, Inc., 823 F.2d 182 (7th Cir. 1987); In re
Shah, 859 1463 (10th Cir. 1988). The committee wants to achieve
the same result here as in Rule 4, the elimination of a
procedural trap.

94

O



