ANTHONY J. SCIRICA
CHAIR

PETER G. McCABE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C.20544

SECRETARY
MEMORANDUM

DATE: May 21, 2002
TO: Judge Anthony J. Scirica, Chair

Standing Committee on Rules of Practice and Procedure
FROM: Judge Samuel A. Alito, Jr., Chair

Advisory Committee on Appellate Rules
RE: Report of Advisory Committee on Appellate Rules
L Introduction

CHAIRS OF ADVISORY COMMITTEES

SAMUEL A. ALITO, JR.
APPELLATE RULES

A. THOMAS SMALL
BANKRUPTCY RULES

DAVID F. LEVI
CIVILRULES

EDWARD E. CARNES
CRIMINAL RULES

MILTON I. SHADUR
EVIDENCE RULES

The Advisory Committee on Appellate Rules met on April 22, 2002, in Washington, D.C.
At its meeting, the Advisory Committee approved two sets of proposed amendments, one of
which is now being presented to the Standing Committee, the other of which will be held and
presented later as part of a group of proposed amendments. The Advisory Committee also agreed
to continue to study a couple of controversial proposals, which I discuss below. Finally, the
Advisory Committee removed several items from its study agenda.

Detailed information about the Advisory Committee’s activities can be found in the
minutes of the April 22 meeting and in the Advisory Committee’s study agenda, both of which are
attached to this report.

1. Action Items

A.

Forms 1,2, 3,and §

Four of the five forms in the appendix to the Appellate Rules refer to “the _ day of

casc on

, 19 (Forms 1 and 2), “entered on , 19 ”(Form 3), or “entered in this

,19 7 (Form 5). At its April meeting, the Advisory Committee voted to

replace all references to “19__” in Forms 1, 2, 3, and 5 with references to “20__.” This appears
to be the type of technical change that does not need to be published for comment.
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III. Information Items
A. Amendments Approved for Later Submission to the Standing Committee

The Advisory Committee is continuing to consider and approve proposed amendments to
the Appellate Rules, although, pursuant to the wishes of the Standing Committee, the Advisory
Committee will not forward these amendments in piecemeal fashion, but will instead present a
package of amendments at a later date. At its April meeting, the Advisory Committee approved
the following amendments:

. An amendment to Rule 26(a)(4), which would replace the reference to “Presidents’
Day” with a reference to “Washington’s Birthday.”

. An amendment to Rule 45(a)(2), which would replace the reference to “Presidents’
Day” with a reference to “Washington’s Birthday.”

B. Long-Term Projects

At its April meeting, the Advisory Committee decided to continue to study several
proposed amendments, including two that I wish to bring to your attention, as they will
undoubtedly be the subject of much controversy if the Advisory Committee should approve them
for submission to the Standing Committee.

The first proposal pertains to 28 U.S.C. § 46(c) and Rule 35(a), both of which require a
vote of “[a] majority of the circuit judges who are in regular active service” to hear a case en
banc. A three-way circuit split has developed over the question whether judges who are
disqualified are counted in calculating what constitutes a “majority”:

. Eight circuits use the “absolute majority” approach. In these circuits, judges who
are disqualified are counted in the base in calculating whether a majority of judges
have voted to hear a case en banc. Thus, in a circuit with 12 active judges, 7
judges must vote to hear a case en banc. If 5 of the 12 judges are disqualified, all 7
of the non-disqualified judges would have to vote to take a case en banc.

. Four circuits use the “case majority” approach. In these circuits, judges who are
disqualified are not counted in the base in calculating whether a majority of judges
have voted to hear a case en banc. Thus, in a case in which 5 of a circuit’s 12
active judges are disqualified, only 4 judges (a majority of the non-disqualified
judges) would have to vote to take a case en banc.

. One circuit — the Third — uses the “modified case majority” approach. This
approach works the same as the case majority approach, except that a case cannot
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be taken en banc unless a majority of all judges — disqualified and non-disqualified
— are eligible to vote on the question. Thus, a case in which 5 of the circuit’s 12
active judges are disqualified can be heard en banc upon the votes of 4 judges; a
majority of all judges would be eligible to vote, and a majority of those eligible to
vote would have voted in favor of taking the case en banc. But a case in which 6
of the circuit’s 12 active judges were disqualified cannot be taken en banc, even if
all 6 non-disqualified judges vote in favor.

Members of the Advisory Committee have expressed the view that, given that there is
both a national statute (28 U.S.C. § 46(c)) and a national rule (Rule 35(a)) addressing this issue,
three very different practices should not exist within the circuits. The Advisory Committee will
continue to work on this issue and may present an amendment to the Standing Committee at a

later date.

The second potentially controversial matter on which the Advisory Committee is working
is a proposal by the Department of Justice that the Appellate Rules be amended explicitly to
permit the citation of non-precedential decisions. Members of the Advisory Committee favor
such a rule, for a number of reasons, including the following:

Currently, non-precedential decisions are the only source that parties are explicitly
forbidden to cite. In some circuits, a party can cite an infinite variety of non-
binding sources of authority — including everything from decisions of the courts
of Great Britain to law review articles to op-ed pieces — but cannot cite a court to
its own non-precedential opinions.

Non-precedential decisions are widely cited in district courts and in state courts for
their persuasive value. It is odd to have the non-precedential opinions of a court
of appeals used to persuade district courts and state courts, but not used to
persuade the very court that authored them. This is particularly awkward when a
district court relies heavily on a non-precedential opinion in issuing a ruling, that
ruling is appealed to the court of appeals, and the parties are not permitted to cite
or discuss the non-precedential opinion on which the district court so heavily relied
in deciding the case.

Non-precedential decisions are widely available today — on the Internet and now
in the Federal Appendix — and thus permitting citation of such decisions would no
longer give a substantial advantage to the Justice Department, insurance
companies, and other large, national litigators.

I should stress that the Justice Department’s proposal addresses only the citation of non-
precedential opinions; it does not in any way purport to tell courts whether or in what
circumstances they can designate opinions as non-precedential.




I recently surveyed the chief judges about the Justice Department’s proposal. I received a
decidedly mixed response. The chief judges of the Third, Tenth, and Eleventh Circuits expressed
support for the proposal; the chief judges of the First, Fourth, Eighth, Ninth, and Federal Circuits
expressed opposition; the chief judge of the Sixth Circuit said that he would support a national
rule, so long as it was similar to the Sixth Circuit’s rule; and the chief judge of the Fifth Circuit
said that the judges of her circuit were divided. No response was received from the chief judges
of the Second, Seventh, or D.C. Circuits, although I have been informed that a written response
from the Second Circuit is forthcoming.

The divisions among and within the circuits are reflected within the membership of the
Advisory Committee. At this point, it appears to me that the Advisory Committee will eventually
propose an amendment of some kind, although it is not yet clear to me exactly what form the
proposed amendment will take.

We will continue to keep the Standing Committee informed of the deliberations of the
Advisory Committee regarding these two matters.
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