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Detailed information about the recent and future activities of the Advisory Committee on
Appellate Rules can be found in the minutes of the Committee’s April 1998 meeting and in the
Committee’s docket, both of which are attached to this report. At this time, the Committee is not
seeking Standing Committee action on any proposals.

I wish to report on three matters:
1. Amendments Approved for Later Submission te the Standing Committee. As

you may recall, the Advisory Committee determined at its September 1997 meeting that, barring
an emergency, no amendments to FRAP will be forwarded to the Standing Committee until the

~ bench and bar have had several months to become accustomed to the restylized rules. However,

the Committee is continuing to consider and approve proposed amendments to FRAP. All
amendments approved by the Committee will be held until they are presented as a group to the
Standing Committee, most likely at its January 2000 meeting.

At the Advisory Committee’s April meeting, the following were appro(zed:

a. An amendment to FRAP 4(a)(1) that would provide that the time limitations of
FRAP 4(a) (which apply in civil cases) and not those of FRAP 4(b) (which apply in
criminal cases) would apply to appeals from orders granting or denying
applications for writs of error coram nobis.

b. An amendment to FRAP 24(a)(2) that would eﬁminate a conflict befween the rule
and the Prison Litigation Reform Act of 1995 regarding the obligation of prisoners
who are proceeding in forma pauperis to pay filing fees.
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c. An amendment to FRAP 27(d)(1)(B) that would provide that, if a cover is
voluntarily used on a motion, response to a motiot, or reply to a response to a B
motion, it must be white. "
d. An amendment to FRAP 28(j) that would place a 250 word limit on letters e
- notifying the court of supplemental authorities, but remove the rule’s prohibition o
against “argument” in those letters. ‘
B
€. An amendment to FRAP 32(a)(2) that would require a tan cover to be used on b
supplemental briefs. s
‘ i
f A Form 6, Whmh would be added to the Appendix of Forms, and which would -
provide a suggested form for the certificate of compliance required by FRAP
32(a)(7X(C). (FRAP 32(a)(7)(C) requires that, when a brief exceeds a specific -
number of pages, the person submitting the brief must file a certificate of -
compliance with the type-volume limitation of FRAP 32(a)(7)(B).) In addition,
the Committee approved an amendment to FRAP 32(a)(7)(C) that would provide M
that use of Form 6 must be regarded as suﬁiclent to meet the requirements of »
‘ ‘ ™
g. An amendment to FRAP 32(c)}(2)(A) that would provide that, if a cover is L
voluntarily used on a petition for rehearing or any other paper on which a cover is
not required by FRAP, the cover must be white. ™
[ i
W ‘ | ifﬁi)
h. An amendment to FRAP 44 that would require parties to give written notice to
clerks of challenges to the constitutioﬁality of state statutes raised in cases in which M
the relevant state is not a party. © ! )
L An amendment to FRAP 47(a)(1) that would provide () that a local rule may not N
be enforced before it is received by the Administrative Office, and (2)'that all -
changes to local rules must take eﬁect on December 1, except in cases of
“immediate need.”

The full text of these amendments, as well as the accompanying Advisory Committee
Notes, can be found in the appendix to the minutes of the Committee’s April meeting.

2. Removal of Proposals Regarding Unpublished Decisions from Study Agenda.
The Committee removed several items from its study agenda, one of which may be of partlcular
interest to the Standing Committee.

1

As you may recall, at the January 1998 meeting of the Standing Committee, I reported
that the Advisory Committee had decided to consider whether FRAP should be amended to
address when a judgment may be entered without opinion, when a circuit court may designate one
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of its opinions as unpublished, when unpublished opinions may be electronically disseminated
(e.g., via Westlaw or LEXIS), when unpublished opinions may be cited, and when unpublished
opinions have precedential effect.

In January, I wrote to the chief judges of all of the circuits to invite their comments and
the comments of their colleagues on these issues. I received responses from almost all of the chief
judges, as well as from several other circuit judges. The judges were virtually unanimous — and,
on the whole, quite emphatic — that the Committee should not propose rules addressing any of
these topics. I also appeared in person at a March meeting of the chief judges, and they agam
made it clear that they would oppose any rulemakmg on these issues.

The members’ of the Conmuttee hol& vanoUs VleWS régarding the adwsablhty of draﬁmg
rules governing the practice of dlsposmg of appeals without opinion-or with unpublished opinions.
However, all of the members recognize that, in light of the strong sentiments of the chief judges
(who make up half the voting membership of the Iud1c1al Conference), such rules have virtually no
chance ofibecoming law in the foreseeable future. For that reason; the' Committee has decided to
drop this matter from'its study agenda )

I should note that several members of the Committee are concerned about the refusal of
the Third, Fifth, and Eleventh Circuits to provide their unpublished opinions to LEXIS and
Westlaw. (All other circuits do so.) I have appointed a subcommittee, chaired by Judge Diana
Gribbon Motz, to corisider whether and how those circuits might be encouraged to change their
practice. : ‘

3. Reports Specifically Requested By the Standing Committee. The Standing
Committee has requested that the Advisory Committees report on three issues:

a. Inquiry from the Executive Committee of the Judicial Conference Regarding the
Shortening of the Rules Enabling Act Process. By letter dated February 25, 1998, Judge
Terrell Hodges, Chair of the Executive Committee of the Judicial Conference, asked that each of
the Advisory Committees share its views regarding “whether the Rules Enabling Act time frames
could be shortened without doing violence to the rulemaking process.” The consensus of the
Advisory Committee on App'ellatfe Rules was that the Rules Enabling Act process is too long, and
the Committee encourages the Judicial Conference to solicit and study proposals for shortening
the process. . However, without having any such proposals before it, the Committee finds it
difficult to be more. speclﬁc \ \ : S

b Recommendatlon of the Technology Subcommlttee Regarding the Recelpt of
Comments on Proposed Rules Via the Internet. By letter dated March 11, 1998, Gene W.
Lafitte, Chair of the Standmg Committee’s Subcommittee on Technology, asked that each of the
Advisory Committees share its views regarding the Subcommittee’s proposal that, for a trial.
period of two years, members of the public would be permitted to comment on proposed rules by
e-mail, but the reporters would not be required to summarize those comments (although the
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comments would be acknowledged by the Administrative Ofﬁce) The Advisory Committee on
Appellate Rules favors the proposal.

¢. Request of the Standing Committee Regarding Proposed Federal Rules of
Attorney Conduct. At its January 1998 meeting, the Standing Committee asked each of the
Advisory Committees to share its views regarding the regulation of attorney conduct and, more
specificaily, regarding the “Federal Rules of Attorney Conduct” drafted by Prof. Coquillette. This
request was clarified at a separate meeting between Prof. Coqulllette -and the Advisory Committee
Reporters that took place immediately after the Standing Committee meeting, and it was clarified
further by a February 11, 1998 memorandum from Prof. Coqulllette to the Chairs and Reporters
of the Advisory Committees. Based upon the Standing Committee meeting, the separate’ meetmg
of the Reporters, and Prof. Coqulllette s memorandum, the Advrsory Comnnttu on Appellate
Rules lmderstood that: 1t was bemg asked to respond to the following; quesuo o

Questmn ‘No. 1z As an ongmal matter would this Cmnmttee seek to amend S
FRAP 46 even if action were not bemg taken to address the problem of conﬂlctmg
standards of attorney conduct in the d:stnct courts‘?m il oty

FRAP already contains a uniform national standard governing attorney conduct; indeed, it
is the only set of rules that does so. FRAP-46(b)(1)(B) provides that a2 member of the bar of a
court of appeals may be suspended or dlsbarred if he or she “is guilty of conduct unbecoming a
member of the court’s bar.” The Committee beheves that FRAP'46(b)(1)(B) is working
satisfactorily and does not need to be amended.

Question No. 2: If the FRCP and FRCrP are amended to adopt one or more of the
proposed Federal Rules of Attorney Conduct, would this Committee be willing to
amend FRAP 46(b)(1)(B) to replace the “conduct unbecoming™ standard with
whatever approach is adopted for the dlstnct courts?

If one or more rules govermng attorney conduct are adopted for the district courts, the
Committee is willing to consider amending FRAP 46 to incorporate those rules, either directly or
by reference. :However, until the Committee knows what approach is adopted for the district
courts, it cannot comment further.. . | ‘

:
b 4 '
K [ I I

Quest‘ion No. A3: : Ifthis Committee is inclined to amend FRAP 46(b)(‘1)(B) to

replace the “conduct unbecoming” standard with whatever approach is adopted for

the district courts, are the amendment to FRAP 46 and the Advisory Committee

Note draﬂed by Prof. Coquﬂlette acceptable? T :

Prof. Coqudlette drafted an amendment to FRAP 46 and wan Adv1sory Committee Note,
and he had originally asked that his work “be reviewed for technical errors and drafting
suggestlons” by the Committee. - HoweVer in'April, Prof. Coquillette informed Prof. Schiltz (the
Committee’s Reporter) that the need for th1s input had become less urgent in light of several
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recent developments, including the continuing division over Model Rule 4.2, the sentiment of
many that Standing Committee work on the attorney conduct issue needs to be coordinated with
the ABA’s “Ethics 2000” project, and the decision of the Advisory Committee on Bankruptcy
Rules to request the Federal Judicial Center’s assistance in studying attorney conduct in the
bankruptcy courts. Pursuant to Prof. Coquillette’s suggestion, the Committee did not discuss the
amendment to FRAP 46 drafted by Prof. Coqulllette

Question No. 4: thch of the four approaches being considered by the Standing
Comrmttee should be adopted for the district courts?-

Prof. Coquﬂlette s February 11 memo, refers to four approaches that the Standing
Committee could take in addressing the : attorney cohduct problem. The Advisory Committee’s
preference is that, with respect to the appellate courts, the Standing Committee do nothing. The
Committee takes no posmon on which of the four options is appropriate for the district courts;
rather, it defers to the views of the Advisory Committees that draft rules governing practice in
those courts.

Question No. 5: Who should have primary responsibﬂity for drafiing the Federal
Rules of Attorney Conduct?

The Committee believes that, if Federal Rules of Attorney Conduct are to be drafted, they
should be drafted by a separate committee composed primarily of people who are experts in legal
ethics, but also of members of the Advisory Committees. The Committee does not believe that
the Advisory Committees should be asked to draft such rules themselves, or that the rules should
be drafted by an ad hoc committee composed entirely of Advisory Committee members. With
rare exceptions, the members of the Advisory Committees have little or no expertise about legal
ethics, and they already have a lot of work to do in the areas that are within their expertise.

Question No. 6: Should the Federal Rules of Attorney Conduct be promulgated as
a “stand alone” set of rules or as an appendix to the FRCP and/or the FRCrP?

The Committee takes no position on this issue; rather, it defers to the views of the
Advisory Committee on Civil Rules and the Advisory Committee on Criminal Rules.

Question No. 7: Does the Standing Committee have authority under the Rules
Enabling Act to promulgate rules governing attorney conduct?

The Committee does not doubt that the Rules Enabling Act provides authority to regulate
attorney conduct when that conduct has a discernable relationship to court proceedings.
However, the Committee is concerned that the Federal Rules of Attorney Conduct drafted by
Prof. Coquillette sweep far more broadly. For example, they purport to govern conflicts of
interest and confidentiality of information, even when those issues arise in a context that has no



connection to federal litigation. The Committee believes that, under the Rules Enabling Act, there
are significant limits on how far the Standing Committee can go in regulating attorney conduct.

Question No. 8: Does the Committee wish to suggest any revisions to the ten
- Federal Rules of Attorney Conduct that Prof Coquﬂlette has drafced7

Prof. Coquillette had originally asked the Comnnttee to review the Federal Rules of
Attorney Conduct that he had drafted and “to pointiout to the Standing Committee where
improvements-can be made.” However, in his telephone conversation with Prof. ‘Schiltz, Prof.
Coquillette said that, in light of the developments discussed in connection with Question No. 3, it
was not necessary that the Committee prowde wsuch }mput at this ume Accordmgly, the
Comrmttee dxd not' dISCUSS thls 1ssue at 1ts Aprﬂ me etmg ' o b
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Minutes of the Spring 1998 Meeting of the
Advisory Committee on Appellate Rules
April 16, 1998
~ Washington, D.C. |

L Introductions

Judge Will Garwood called the meeting of the Advisory Committee on Appellate Rules
to order on Thursday, April 16, 1998, at 8:35 a.m. at the Thurgood Marshall Federal Judiciary
Building in Washington, D.C. The following Advisory Committee members were present: Judge
Samuel A. Alito, Jr., Judge Diana Gribbon Motz, Judge Stanwood R. Duval, Jr., Hon. John
Charles Thomas, Prof. Carol Ann Mooney, Mr. Michael J. Mechan, and Mr. Luther T. Munford.
Mr. Stephen W. Preston, Deputy Assistant Attorney General, U.S. Department of Justice, was
present representing the Solicitor General Judge Phyllis A. Kravitch was present as the liaison
from the Standing Committee, and M. Charles R. “Fritz” Fulbruge, III, was present as the liaison
from the appellate clerks. Also present were Mr. Peter G. McCabe and Mr. John K. Rabiej from
the Administrative Office and Mr. Joseph F. Spaniol, Jr., from the Standing Committee’s
Subcommlttee on Style.

Judge Gérwood announced that Judge Kravitch had replaced Judge Frank H. Easterbrook
as the liaison from the Standmg Committee and that Judge Alito had been appointed to fill the
vacancy created by Judge Alex Kozinski’s resignation, and Judge Garwood welcomed both
Judge Kravitch and Judge Alito to the Committee. Judge Garwood also welcomed Judge Duval
to the Committee.. (Judge Duval was not able to attend the Committee’s September 1997
meetmg) Judge Garwood also welcomed Mr. Preston, who was subsututmg as the Solicitor
General’s representatwe for Mr. Douglas N. Letter.

After all those in attendance introduced themselves, Judge Garwood pointed out that Mr.
Munford’s term. would be expmng on October 1. Judge Garwood expressed appreciation for Mr.
Munford’s ded1cated service to the Committee and said ‘rhat he hoped Mr Munford would join
the Comm1ttee at its October 1998 meeting.
1L Approval of Minutes of September 1997 Meeting

The minutes of the Septerr‘lber) 1997 meeting were approved without change.




HI.  Report on January 1998 Meeting of Standing Committee

Judge Garwood asked the Reporter to report on the Standing Committee’s most recent
meeting.

The Reporter said that Judge Garwood had informed the Standing Committee that this
Advisory Committee would not be seeking authority to publish proposed changes to the Federal
Rules of Appellate Procedure (“FRAP”) until the bench and bar had been given a chance to
become accustomed to the restylized rules. Assuming that the restylized rules take effect on
December 1, 1998, the Advisory Committee will likely not send proposed amendments to the
Standing Committee until late 1999 ot early : 2000 The Standmg Commlttee was strongly
supportlve of the Adv1sory Commrttee s plan o

The rceporter also said that' Judge Garwood had informed the Standmg Committee that
the Advisory Committee had approved a mmor change to FRAP 3 1 (b) to clarify that briefs must
be served on all parties, and not Just on those who are represented by counsel. Judge Garwood
told the Standing Comrmttee that pursuant to the Advrsory Commif ttee’s moratorium, the
Advisory Comrmttee was not seekmg authonzatlon to pubhsh th ah1endment to FRAP 31(b) at

this time. 3 i ” ko

Fmally, the Reporter said that it was clearthat the Standing' Committee is growing' -
increasingly frustrated with the proliferation of local rules, particularly in the district courts. The
Standing Committee defeated by only one vote a motlon to instruct the Adv1sory Committees to
draft rules limiting the number of local rules that any one court could promulgate It appears that
bringing local rules under control may bea maj or pnonty of the Standmg Comm1ttee over the
next couple years

Followmg the report on the Standing Committee meeting, Judge Garwood announced that
the Supreme Court has approved the restylized rules, with only one change. As proposed by the
Judicial Conference, FRAP 35(b)(1)(B) cited as 4n example ofa “questron[] of exceptional
importance” meriting en banc consideration the fact that “the panel decision conflicts with the
authontatrve decisions of | every other Umted States Court of Appeals that has addressed the
issue.” In other words, a panel dec1s1on would present an exceptlonally unportant questlon only
if it created an interéircuit split. As amended by the' Supreme Court FRAP 35(b)(1)(B) now
provides as an example of a “question[] of exceptlonal importance” the fact that “the}panel
decision conflicts with the authoritative decisions of other United States Courts of Appeals that
have addressed the issue.” In other words, under the amendment, a panel decision on any issue
on which an intercircuit ¢onflict exists could be deemed to present a “questron[] of exceptional
importance,” even if the panel decision did not create the conﬂlct and even 1f overturnmg the

panel decision will not resolve the conflict.

The Committee next turned to the action items on its agenda.
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IV.  Action Items
A.  Item No.97-5 (FRAP 24(2)(2) — PLRA)

- Thereisa conflict between the Pnson L1t1gat10n Reform Act of 1995 (“PLRA”) and
FRAP 24(a)(2) ' FRAP 24(a)(2) provides that, after the district court grants a litigant’s motion to
proceed on appeal in forma pauperis, the litigant may proceed “without prepaying or giving
security for fees and costs.” The PLRA appears to be to the contrary: It provides that a prisoner
who brings an appeal from a ¢ivil action must ¢ pay the full amount of a filing fee,” and that a
prisoner who i is ‘unable to pay the full amount of the fee at the time of filing must pay part of the
fee and then pay the remamder in mstallments Atits September meetlng, the Comm1ttee agreed
that FRAP 24(a)(2) should be amended to resolve th1s conﬂlct

The Repoxter mtroduced the followmg proposed amendment and Adv1sory Comrmttee
Note (“ACN”) :

Rule 24. Proceeding in Forma Pauperis
(a) Leave to Proceed in Forma Pauperis. -

a . Motion in the District Court. Except as stated in Rule 24(2)(3), a party to a
. district-court action who desires to appeal in forma pauperis must file a motion in
the district court. The party must attach an affidavit that:

(A)  shows in the detail prescribed by Form 4 of the Appendix of Forms, the
g party’s inability to'pay or to give security for fees and costs;

(B)  claims an entitlement to redress; and
(C)  states the issues that the party intends to present on appeal.

(@) - Action on the Motion. If the district court grants the motion, the party may
proceed on appeal without prepaying or giving security for fees and costs, except
as otherwise required by law. If the district court denies the motion, it must state
its reasons in writing. ;

Advisory Committee Note

Subdivision (a)(2). Section 804 of the Prison Litigation Reform Act of 1995 (“PLRA™)
amended 28 U.S.C. § 1915 to require that prisoners who bring civil actions or appeals from civil

actions must “pay the full amount of a filing fee.” 28 U.S.C. § 1915(b)(1). Prisoners who are

3-




unable to pay the full amount of the filing fee at the time that their actions or appeals are filed are
generally required to pay part of the fee and then to pay the remainder of the fee in installments.
28 U.S.C. § 1915(b). By contrast, Rule 24(a)(2) provides that, after the district court grants a
htlgant’s motion to proceed on appeal in forma paupens the litigant may proceed “without
prepaymg or g1vmg secunty for fees and costs > Thus fhe PLRA and RuIe 24(a)(2) appear to be
in conﬂ1ct L ‘

Rule 24(a)(2) has been amended to resolve tlus conﬂ1ct Recogmzmg that future
leglslat‘rbnwregardlng prisoner 11t1gat10n is hkely, the Comnuttee has not attempted to 1ncorporate
|into Rul of the requ1rements of the current vers1on of 28 U.S. C § 1915 Rather the ‘

: amended Rule 24(a)(2) to clalnfy that the rule is not meant to conﬂlct W1th

anythmg requ1red by the PLRA orany other law.

The Reporter sald that the Subcommlttee on Style had recommended that the phrase
“except }ais” ‘g‘t‘herw‘ls‘e required by law” be changed to “unless the law requires otherwise.”

A member said that he would prefer not to make the change suggested by the
Subcommittee on Style, as it implied that the appellate rules‘yvere not “law.”

A member asked whether it was ever possible for a prisoner to avoid the obligation to pay
a filing fee altogether. Another member responded that a prisoner could do so only if the balance
in his prison trust fund account had been zero for the sixth months preceding filing, if the
prisoner had made no deposits to the account prior to filing, and if the prisoner received no
income while the appeal was pending.

Judge Kravitch said that she has seen a decline in meritless appeals brought by prisoners
in the wake of the PLRA. Mr. Fulbruge said that the Fifth Circuit has not seen a similar decline.

A member expressed concern that, as worded, FRAP 24(a)(2) seems to imply that the
presumption is that the filing fee will not be paid, whereas the presumption in the PLRA seems to
be to the contrary. The member wondered whether FRAP 24(2)(2) should be reworded so that it
was more consistent in tone with the PLRA. Another member disagreed, pointing out that the
PLRA applies only to appeals brought by pnsoners whereas FRAP 24(a)(2) apphes to all appeals
brought in forma paupens

A member moved that the amendment and the ACN be approved, with the change
recommended by the Subcommittee on Style. The motion was seconded. The motion carried .

(6-1).
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B. . Item No. 97-7(FRAP 28(j) — permlt brief explanation of supplemental
authorities) -

At present, FRAP 28(j) permits a party to notify the court of “pertinent and significant
authorities” that come to the party’s attention after the party’s brief has been filed, but before
decision. A party is authorized to notify the court of such authorities by letter, but parties are
warned that “[t]he letter must state without argument the reasons for the supplemental citations™
and that “[a]ny response . . . must be similarly limited.” In fact, FRAP 28(j) is widely violated,
as parties often are unable to resist the temptation to argue. A commentator has suggested
amending the rule to permit brief arguments regarding supplemental authont1es Atits
September meetmg, the Committee voted 4-3 to retain this suggestion on its. study agenda.

The Reporter mtroduced the followmg proposed amendment and ACN

Rule 28. Brlefs

G Cltatlon of Supplemental Authorities. If pertinent and significant authorities come to a
party’s attentlon after'the party’s brief has been filed — or after oral argument but before
decision — a party may promptly advise the circuit clerk by letter, with a copy to all other
parties, setting forth the citations. The letter must state without-argument the reasons for
the supplemental citations, referring either to the page of the brief or to a point argued
orally The body of the letter must not exceed 250 words Any response must be made
promptly and must be srmﬂarly limited.

Advisory Committee Note

‘Subdivision (j). In the past, Rule 28(j) has required parties to describe supplemental
authorities “without argument.” Enforcement of this restriction has been lax, in part because of
the difficulty of distinguishing “state[ment] . . . [of] the reasons for the supplemental citations,”
which is required, from “argument” about the supplemental citations, which is forbidden.

As amended, Rule 28(j) continues to require parties to state the reasons for supplemental
citations, with reference to the part of a brief or oral argument to which the supplemental
citations pertain. But Rule 28(j) no longer forbids “argument.” Rather, Rule 28(j) permits
parties to decide for themselves what they wish to say about supplemental authorities. The only
restriction upon partles is that the body of a Rule 28(j) letter — that is, the'part of the letter that
begins with the first word after the salutation and ends with the last word before the

complimentary close — cannot exceed 250 Words All words found in footnotes will count
toward the 250 word limit. - :

The Reporter said that the Subcommittee on Style had not recommended any changes to
the proposed amendment or ACN.

-5-




Judge Kravitch expressed concern over the use of the word “promptly” and wondered
whether more specific direction should be provided. A member responded that “promptly” is in
the current version of FRAP 28(j), and that a proposal to make FRAP 28(j) more specific had
been considered and rejected at the September meeting. Another member sa1d that he doubted
that 1 more spec1ﬁc drrectron asto t1m1ng would be workable ‘

o i Lo w
SRR IR E R . ' L

A rnember said that 1f the purpose of the amendment is to encourage argument the
amendrient would be! meffectlve as by 1 the time a party describes a supplemental citation and the
reason$ for the supplemental c1tatlon,‘ llttle of the 25 0 Word limit Wlll remain for argument

easier for clerks to pohce a rule tha unposes an absolute word 11m1t than it is for clerks to pohce
a rule that Tequi themf:to distinguish s”ifrom. “fargumient.” The Committee is willing to
tolerate some argume ent as, the pric hat must be pa d to get better enforcement N

bk i y ‘NH ll‘ ”m»ﬂmwl R T »w Il g LRI e u\m

A member said that, as a practitioner, he favored the amendment. Under the current
version of FRAP 28(]), practmoners have to. guess at what will be considered “argument” — and,
if they guess wrong, the1r FRAP 28()) submlssmns can be rejected. Under the proposed

be conﬁdent thatt they are complymg with the rule ‘

‘ upport of the amendment He said that the rule would “Ievel
ying fielc 1"}between ethical and unethical ‘attorneys; under the current rule, unethical
attorneys too'f equently exploit the inability or un\mllmgness of courts to en:force FRAP 28()).
But the member questioned whether 250 words wouild be sufﬁc1ent partxcularly in cases
involving multlple supplemental authontles or supplemental authorities that were relevant to

‘1 ‘
multiple issues. R

A member was concerned that, as written, the ACN may encourage unduly argumentative
submissions. He suggested stnkmg the words, “But Rule 28(]) no longer forbids ‘argument,’”
from the draft ACN

Mr Fulbruge warned that, 1f the amendment is enacted, clerks will get motions from
parties asking for permission to exceed the 250 word limit. :But he agreed that, under the
amendment, FRAP 28(j) would be better enforced. Clerks are not confident in their ability to
drstrngmsh statements of reasons from argument, but clerks are confident in their ability to
distinguish letters that exceed 250, words from those that do not. He suspects that, if the
amendment. becomes law, most clerks will “eyeball” FRAP 28(]) submissions and take the time
to count the, words only when the submissions substantlally exceed one page.

Mr. Spamol suggested lumtmg FRAP 28(]) submissions to “one page.” Members of the
Committee objected that such a lithitation would lead to manipulation of margins, spacing, font

size, and the like.,
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A member questioned the need to amend FRAP 28(j). She acknowledged that the rule’s
ban on argument is widely violated, but she saw this as a minor problem. Judges who don’t want
to read argumentative FRAP 28(j) submissions don’t have to. She found FRAP 28(j)
submissions helpful, and she wanted to see them even if they exceeded 250 words. She fears
that, under the amended rule, the clerks will return submissions exceeding 250 words, and judges
will never learn of pertinent new authorities. She said, however, that she has sympathy for the
view that the amendment would “level the playing field” between lawyers who fry in good faith
to comply with the rules and those who do not.. Other members of the Committee agreed with .
this last point. : :

A member moved that the amendment.and the ACN be approved. The motion was
seconded. The motion carried (unanimously).

C. Item No. 97-9 (FRAP 32 — cover colors for rehearing petitions, etc.)

FRAP currently specifies colors for the covers of the briefs of appellants (blue), appellees

(red), intervenors (green), and amici curiae (green), as well as for the covers of reply briefs (gray)

and separately bound appendices (white). FRAP also provides that a cover is not required on any
other paper — and it is clear, in light of FRAP 32(d), that no circuit can require that covers be
used when FRAP has provided to the contrary.

The problem is that several circuits have promulgated local rules providing that if covers
are “voluntarily” used, the covers must be particular colors. Four circuits specify cover colors for
petitions for panel rehearing or rehearing en banc, three circuits specify cover colors for answers
to petitions for panel rehearing or responses to petitions for rehearing en banc, two circuits
specify cover colors for supplemental briefs, and one circuit specifies cover colors for motions.

These conﬂicting local rules create a hardship for counsel who practice in more than one
circuit. A commentator has asked that FRAP be amended to specify cover colors for petitions for
panel rehearing, petitions for hearing or rehearing en banc, answers to petitions for panel
rehearing, responses to petitions for hearing or rehearing en banc, and supplemental briefs.

The Reporter introduced the following proposed amendments and ACNs:




Rule 27. Motions
(d) Form of Papers; Page Limits; and Number of Copies

(B) A cover is not required but there must be a caption that includes the case
number, the name of the court, the title of the case, and a brief descriptive
title indicating the purpose of the motion and identifying the party or
parties for whom it is filed. Ifa coveris used, it must be white.

Advisory Committee Note

Subdivision (d)(1)(B). A cover is not required on motions, responses to motions, or
replies to responses to motions. However, Rule 27(d)(1)(B) has been amended to provide that if
a cover is nevertheless used on such a paper, the cover must be white. The amendment is
intended to promote uniformity in federal appellate practice.

Rule 32. Form of Briefs, Appendices, and Other Papers

(a) Form of a Brief.

(2)  Cover. Except for filings by unrepresented parties, the cover of the appellant’s
brief must be blue; the appellee’s, red; an intervenor’s or amicus curiae’s, green;
and any reply brief, gray: and any supplemental brief, brown. The front cover of 2
brief must contain . . . .

Advisory Committee Note

Subdivision (a)(2). On occasion, a court may permit or order the parties to file
supplemental briefs addressing an issue that was not addressed — or adequately addressed — in
the principal briefs. Rule 32(a)(2) has been amended to require that brown covers be used on
such supplemental briefs. The amendment is intended to promote uniformity in federal appellate
practice. At present, the local rules of the circuit courts conflict. See, e.g., D.C. Cir. R. 28(g)
(requiring yellow covers on supplemental briefs); 11th Cir. R. 32, LO.P. 1 (requiring white
covers on supplemental briefs).
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Rule 32. Form of Briefs, Appendices, and Other Papers

(c) Form of Other Papers. ‘

¢)) Motion. The form of a motion is governed bf Rule 27(d).

@) cher'Pap‘ers. Any other paper, including a petition for panel rehearing and a |
pejition for hearing or rehearing en banc, and any response to such a petition, must
be reproduced in the manner prescribed by Rule 32(a), thh the following

exceptions:

(A)  The cover of a petition for panel rehearing, a petition for hearing or
rehearing en banc. an answer to a petition for panel rehearing. and a

response to a petition for hearing or rehearing en banc must be vellow. A

a cover on any other paper is not necessary if the caption and signature
page of the paper together contain the information required by Rule

32(a)(2);._If a cover is used. it must be white.

(B)  Rule 32(a)(7) does not apply.
Advisory Committee Note

Subdivision (c)(2)(A). Rule 32(c)(2)(A) has been amended to require that yellow covers
be used on petitions for panel rehearing, petitions for hearing or rehearing en banc, answers to
petitions for panel rehearing (when such answers are permitted under Rule 40(2)(3)), and
responses to petitions for hearing or rehearing en banc (when such responses are permitted under
Rule 35(e)). The amendment is intended to promote uniformity in federal appellate practice. At
present, the local rules of the circuit courts conflict. See, e.g., Fed. Cir. R. 35(c) (requiring
yellow covers on petmons for hearing or rehearing en banc and brown COVers on responses to
such petitions); Fed. Cir. R. 40(a) (requiring yellow covers on pet1t1ons for panel rehearing . and
brown covers on answers to such petitions); 7th Cir. R. 28 (requiring blue covers on petitions for

rehearing filed by appellants or answers to such petitions, and requiring red covers on petitions




for rehearing filed by appellees or answers to such petitions); 9th Cir. R. 40-1 (requiring blue
covers on petitions for panel rehearing filed by appellants and red covers on answers to such
petitions, and requiring red covers on petitions for panel rehearing filed by appellees and blue
covers on answers to such petitions); 11th Cir. R. 35-6 (requiring white. covers on petitions for
hearing or rehearing en banc) | - ~

As Rule 32(c)(2)(A) makes clear, a cover is not required on any other paper. However, f
Rule 32(c)(2)(A) has been amended to provide that if a cover is nevertheless used, the cover must
be white. The amendment is intended to promote uniformity in federal appellate practice.

The Reporter explained that, under the draft amendments, yellow covers would be
required on petitions for panel rehearing, petitions for hearing or rehearing en banc, answers to
petitions for panel rehearing, and responses to petitions for hearing or rehearing en banc. Brown
covers would be required on supplemental briefs. And FRAP would provide that, although |
covers on other papers are not necessary, if such covers are nevertheless used, the covers must be
white. In this way, local rulemakmg on the subject of cover colors would be completely
preempted. . . | o ' ‘ ¥

The Reporter said that the Subcommittee on Style had recommended the following
changes in the draft amendments:

— In tﬁe unamended portion of FRAP 27(d)(1)(B), insert a comma after “A cover is
not required” and before “but there must be.”

—_ Begin the last sentence of the proposed FRAP 32(c)(2)(A) with “But” (“But ifa
cover is used . . . .”) rather than with “If.”

A member asked why white was chosen as the “default” cover color, given that the cover
of appendices are white. He also asked why the same color — yellow — would be used on
petitions for panel rehearing, petitions for hearing or rehearing en banc, answers to petitions for
panel rehearing, and responses to petitions for hearing or rehearing en banc. He expressed
concern that this would make it impossible for courts to distinguish among different types of
papers without reading the captlon carefully

The Reporter responded that, under the current rules, all of these papers are supposed to
have no covers, so courts are already required to read the captions to distinguish among them.
As to the choice pf white for the “default” color, the Reporter said that, first, the number of
convenient colors is limited, and, second, that using a white cover most approximates using no
cover, which is the preference of the rules. ‘

A member asked whether “tan” would be more appropriate than “brown” as the cover
color for supplemental briefs, as it suggests a lighter shade of brown — one that would permit
type to be read more easily. The Reporter said that local rules refer to “brown” rather than “tan,”
but that he nevertheless thought the suggestion was a good one.
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Mr. Preston said that the Solicitor General supports the amendment. The conflicting local
rules create inconvenience for government attorneys and others with national appellate practices.

A member opposed the amendment. He said that, while he sympathizes with the desire
for uniformity, he is afraid that the amendment would make life more difficult for solo
practitioners and others who have limited appellate practices confined to one circuit.

A member asked whether it might be better to propose a rule that would simply prohibit
circuit courts from enacting local rules on the subject of cover colors. Another member
suggested proposing a rule that would say, in effect, that white covers on any other paper must be
accepted. A discussion ensued about the extent to which FRAP should speclfy additional cover
colors instead of just “preempting” local rulemaking.

The Reporter suggested the following: Amend FRAP 27(d)(1)(B) as proposed, leave
FRAP 32(a)(2) unamended, and approve only the second of the two proposed amendments to
FRAP 32(c)(2)(A) (that is, only the amendment that would add the sentence, “If a cover is used,
it must be white.”) Amending the rules in this manner would wipe out local rulemaking on the
subject of cover colors by specifying, in effect, that any covers that are “voluntarily” used must
be white. At the same time, it would not further complicate the: rules by adding new cover colors
for supplemental briefs, reheanng petitions, and so on. Several members expressed support for
this approach ‘ i ‘ L : :

A member objected. She said that she did not want the covers of supplemental briefs to
be white. She would prefer that FRAP stay silent on the question of the color of the covers of
supplemental briefs. The Reporter responded that this would:leave conflicting local rules on that
topic in place and harm the goal of uniformity.

A member asked whether FRAP 32 should be amended to specify the colors that should
be used on briefs in cross-appeals. Several members responded that they did not perceive this to
be a problem.

The Committee returned to the question of supplemental briefs. . The Reporter suggested
that, if the Committee objected to the use of white covers on supplemental briefs, FRAP 32(a)(2)
should be amended as originally proposed.

A member moved the following:

1. That FRAP 27(d)(1)(B) be amended as proposed.

2. That FRAP 32(a)(2) be amended as proposed. And |

3. That FRAP 32(c)(2)(A) be amended as follows:

-11-



(¢) Form of Other Papers.

(2)  Other Papers. Any other paper, including a petition for panel rehearing
and a petition for hearing or rehearing en banc, and any response to such a
- petition, must be reproduced in the manner prescnbed by Rule 32(a) with
' the following exceptions: :

(A) A acover is not necessary if the caption and signature page of the
paper together contain the information required by Rule 32(a)(2);_
Ifa cover is used it must be white. ‘

The motion was seconded. The mot1on camed :(unammously).

A member moved that, in the amendment to FRAP 32(a)(2) that had just been approved,
the word “tan” be substituted for “brown.” The rnot1on was seconded. The motion carried
(unanimously). ‘

Judge Garwood noted that the ACN to FRAP 32(c)(2)(A) would have to be revised to
reflect the changes that had been made in the proposed amendment. He asked the Reporter to
attach a revised ACN as an appendix to the minutes,of the meeting, and suggested that the .
Committee agree that the revised ACN would be treated as having been approved unless a
member raised an objection to, it at the October meetmg The Comm1ttee agreed to Judge
Garwood’s suggestlon ‘

Reporter’s Noz‘e A revzsed ACNto FRAP 32(c)(2) (4) can be found in the
Appendix.

D. Item No. 97-12 (FRAP 44 — notify state AG of constitutional challenges to
state statutes)

FRAP 44 requires a party who “questions the constitutionality of an Act of Congress” ina
proceeding in which the United States is not a party to provide written notice of that challenge to
the clerk. FRAP 44 is designed to implement 28 U.S.C. § 2403(a), which states that:

In any action, suit or proceeding in a court of the United States to which
the United States or any agency, officer or employee thereof is not a party,
wherein the constitutionality of any Act of Congress affecting the public interest is
drawn in question, the court shall certify such fact to the Attorney General, and
shall permit the United States to intervene . . . for argument on the question of
constitutionality. ‘
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, Interestingly, the subseqﬁent section of the statute — § 2403(b) — contains virtualljf

identical language imposing upon the courts the duty to notify the attorney general of a state of a
constitutional challenge to any statute of that state. Yet FRAP 44 does not require a party who
questions the constitutionality of a state statute in a proceeding in which that state is not a party
to provide written notice of that challenge to the clerk. Members of the Committee have
expressed interest in remedymg this omission.

The Reporter 1ntroduced the followrng proposed amendment and ACN

Rule 44. Case Involving a Constitutional Question When the United States or the

(a)

Relevant Stateris NOt a Party

Constitutional Challenge to Federal Statute. Ifa party questlons the const1tut1ona11ty
of an Act of Congressina proceedmg in which the United States or its agency, officer, or
employee is not a party in an official capacity, the questioning party must give written
notice to the circuit clerk immediately upon the filing of the record or as soon as the
question is raised in. the court of appeals The clerk must then certlfy that fact to the
Attorney General ey Py ‘

'Advisory Committee Note

Rule 44 requires that a party who “questrons the COnstitutionality of an Act of Congress”

in a proceeding in which the United States is not a party must provide written notice of that

.|challenge to the clerk Rule 44 is designed to 1mp1ement 28 U.S.C. § 2403(a), which states that:

In any action, suit or proceeding in a court of the United States to which
the United States or any agency, officer or employee thereof is not a party,
wherein the constitutionality of any Act of Congress affecting the public interest is
drawn in question, the court shall certify such fact to the Attorney General, and
shall permit the United States to intervene . . . for argument;on the question of
constitutionality.

The subsequent section of the statute — § 2403(b) —- contains vrrtually identical

language imposing upon the courts the duty to notify the attorney general of a state of a .

-13-




constitutional challenge to any statute of that state. Curiously, though, § 2403(b), unlike
§ 2403(a), was not irnplemented in Rule 44.

Rule 44 has been amended to correct tlns om1ssron The text of former Rule 44 regarding
constititional challenges to federal statutes now appears as Rule 44(a) Wh11e new language
regarding constitutional challenges to state statutes now appears as Rule 44(b) s

The Reporter sa1d that the Subcomm1ttee on Style had not recommended any changes to
the proposed amendment and ACN | ”\fjj“iw g

A member objected to the use of the word “Sthtuite. » 'He said! 'that; in some states, AGs are
required to defend the constitutionality of ordinances as ‘well as statutes, and the notification
obligation should extend to those enactments as well: Another member responded that § 2403(b)
itself uses the word “statute” and that FRAP 44 should, s much s p0551ble track the language
of § 2403(b) [T ‘

A member asked Why FRAP 44 was being: spht into two sectlons that ‘use almost identical
language. He asked whether there was a way of implemeriting § 2403(b) without splitting FRAP
44 into two. The Reporter responded that he did not think FRAP 44 could be drafted as the
member suggested. . Also, he said, splitting FRAP 44, into- “sect1on aw (addressmg federal
statutes) and “section b” (addressmg state statutes) tracks the orgamzatlon of §:2403, wh1ch is
also spht mto ‘s ‘ tron aP (addressmg federal statute”s) and “sectron‘b"’ (addressmg state statutes).

I
L l
I

T d remmded the Commrttee thh this'am endm nt grew out of a related
suggestlon by Judge Cornelia Kennedy to amend FRAP 4410 extend the notification requirement
to constitutional challenges to federal regulations. He said that he agreed with the tentative
decision made by the Committee,atits September meetmg not to pursue Judge Kennedy’s
suggestion, but that the matter was still open. By consensus the Committee agreed that Judge
Kennedy’s suggest1on should be dropped from the study agenda

Lo T
A member moved that the amendment and the ACN be approved, with one change: In
the ACN, the word “But” should be substituted id place 6F “‘Curlously, though.” The motion was
seconded. The mot1on earned (unammously)

Judge Garwoo

The Commlttee took al l5 minute break. oo
E [ l \ i I
E. Item No. 97-30 (FRAP 32(a)(7)(C) —_ certlﬁcate of compliance with type-
volume llmltatlon)

FRAP 32(a)(7) provides that a party’s principal brief may not exceed 30 pages, unless it
contains no more than 14,000 words or, if it uses a monospaced typeface, it contains no more
than 1,300 lines of text. , FRAP 32(a)(7) also provides that a party’s reply brief may not exceed
15 pages, unless it contains 1o more than 7,000 words or, if it uses 2 monospaced typeface, it

contains no more than 650 lmes of text. If a party’s principal brief does not exceed 30 pages (or
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' ~ aparty’s reply brief does not exceed 15 pages), then the party need not certify compliance with

the page limitations of FRAP 32(a)(7)(4). However, ifa party’s brief exceeds 30 pages (15 if the
brief is a reply brief), then the party must certify that the brief complies with the word or line
limitations of FRAP 32(a)(7)(B). FRAP 32(a)(7)(C) specifically states:

(C)  Certificate of compliance. A bnef submitted under Rule 32(a)(7)(B) must
include a certificate by the attorney, or an unrepresented party, that the brief
complies with the type-volume limitation. The person preparing the certificate
may rely on the word or line count of the word-processing system used to prepare
the brief. The certificate must state either: | :

® the number of words in the brief; or
(ii)  the number of lines of monospaced type in the brief.
No example of the certificate required by FRAP 32(a)(7)(C) is provided in the Appendizi
of Forms to FRAP. Mr. Munford has suggested that a Form 6 be added to the Appendix to
provide an illustrative form that parties could use (but would not be required to use) to meet thelr

obligations under FRAP 32(a)(7)(C)

The Reporter introduced the followmg two alternatlve drafts of Form 6:

ALTERNATIVE A
Form 6. Certificate of Compliance With Rule 32(a)(7)(B)
Certificate of Compliance With Type Volume Limitations

This brief complies with the type volume limitations of Fed. R. App. P. 32(a)(7)(B)
because this brief contains [state the number of] words, excluding the parts of the brief exempted
by Fed. R. App. P. 32(a)(7)(B)(1u)

or

This brief complies with the type volume limitations of Fed. R. App. P. 32(a)(7)(B)
because this brief uses a monospaced typeface and contains [state the number of] lines of text,
excluding the parts of the brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii).

®

Attorney for

Dated:

-15-




“ ALTERNATIVE B
Form 6. Certificate of Compliance With Rule 32(a)(7)(B)
Certiﬁcafe of Comﬁliance Witf;h‘ Type “Vonlﬂume Li;‘nitati‘ons‘ ‘

1. This brief complies w1th the type volume limitations of Fed. R. App. P. 32(a)(7)(B)
because this brief contains [state the number of] words, excluding the parts of the brief exempted
by Fed. R. App. P. 32(2)(7)(B)(iii).

or

1. This brief complies with the type volume limitations of Fed. R. App. P. 32(2)(7)(B)
because this brief uses a monospaced typeface and contains [state the number of] lines of text,
excluding the parts of the brief exempted by Fed. R. App. P. 32(@)(7)(B)(iii).

2. This brief complies with the typeface requirements of Fed. R. App. P. 32(2)(5) and the
type style requirements of Fed. R. App. P. 32(a)(6) because this brief has been prepared in 2
proportionally spaced typeface using [state name and version of word processing program] in
[state font size and name of type style]. |

or

2. This brief complies with the typeface requirements of Fed. R. App. P. 32(2)(5) and the
type style requirements of Fed. R. App. P. 32(a)(6) because this brief has been prepared in a
monospaced typeface using [state name and version of word processing program] with [state
" |number of characters per inch and name of type style].

()

Attorney for

Dated:

The Reporter explained that “Alternative A” meets the bare bones requirements of FRAP
32(a)(7)(C): It requires the party to certify either that the brief meets the word limitation of FRAP
32(a)(7)(B) or that the brief uses a monospaced typeface and meets the line limitation of FRAP
32(a)(7)(B). In either case, the party would have to state the exact number of words or lines in
the brief.
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“Alternative B” contains the information found in “Alternative A,” but goes on to provide
information about whether the brief has been prepared in a proportionally spaced typeface or a
monospaced typeface. If the former, the certificate identifies the word processing program used
to produce the brief, the font size, and the type style name; if the latter, the certificate identifies
the word processing program used to produce the brief, the type style name, and the number of
characters per inch. This information is not required by FRAP 32(a)(7)(C), but it would assist
the clerks in enforcing other provisions of FRAP 32 (particularly FRAP 32(a)(5) and (6)).

The Reporter also introduced two other alternative drafts, “Alternative C” and
“Alternative D.” “Alternative C” is identical to “Alternative A,”-except that, instead of asking a
party to state the exact number of words or lines in the brief, it merely requires the party to certify
that the brief does not exceed 14,000 words or 1,300 lines (7,000 words or 650 lines in the case
of areply brief). This would spare an attorney whose brief is in obvious comphance with the
type volume limitations from having to re-count the words or lines of the brief if she makes last
minute revisions: “Alternative D” is 1dent1cal to. “Alternatlve B,” except that, like “Altematrve
C,” it does not require a party to. specify 1 the precise number of words or lines in the bnef but
only to cemfy that the number does not exceed 14 000 or 1,300, respectlvely (7 OOO or 650,
respectively, in the case of a reply brief). ‘ ‘ e ‘

The Reporter stated that “Alternative C” and “Alternatlve D” had been prepared at the
suggestion of Judge Garwood, but that Judge Garwood had subsequenﬂy concluded that those
two alternatives, were inconsistent with the language of FRAP 32(a)(7)(C) (which 1 requires that
“[t]he certificate must state either: (i) the number of words in the brief; or, (ii) the number of lines
of monospaced type in the brief?). Judge Garwood confirmed that he‘ ! thought better of hlS
suggestion and recommended that the Commrttee consider only “A” ari ‘B..” 5

P
Wt

A member said that he was disinclined to adopted “B.” He said that there is no authority
in FRAP 32 for requiring counsel to provide all of the mformatlon requested by “B.” He
recognized the use of Form 6 would not be mandatory, but he was. still uncomfortable with the
form requesting more than the information required by FRAP 32(a)(7)(C) ‘Another member said
that he shared the concern that “B” was not faithful to FRAP 32(a)(7)(C)

Mr. Fulbruge said that the clerks favored “B.” He said that the additional information
requested by “B” would be immensely helpful to clerks, partlcularly g1ven the likelihood that
more and more briefs will be filed on disk. o

A member asked whether, if “A” were approved as an 1llustrat1Ve form, the circuits could
adopt local rules requiring counsel to submit certificates patterned aftc “B” and reject briefs that
follow “A,” even though “A” appears in the appendix to FRAP. In re; >ponse another member
pointed out that FRCP 84 states: “The forms contained in the Appendlx ‘of Forms are sufficient
under the rules.” He noted that no such statement appears in FRAP. He 'suggested that FRAP
32(a)(7)(C) be amended to provide that the use of Form 6 is “suffic1ent under the rules.” After
further discussion, the Committee reached a consensus that, if “A” is adopted as Form 6, FRAP
32(a)(7)(C) should expressly provide that use of “A” is sufficient.

-17-



Judge Garwood asked whether the Committee wished to go further and require the use of
Form 6 (regardless of whether “A” or “B” were adopted). Mr. Fulbruge stated that he would
require that Form 6 be used. He stressed the importance of a uniform national rule and said that
the Fifth Circuit (whmh has adopted a local rule that closely tracks restyhzed FRAP 32) is
already recelvmg a varrety of certtﬁcates of comphance -

A member' sa1d that 1f “A” were adopted he rmght favor requmng its use. But he sa1d
if “B” were adopted he would n6t'make its use mandatory. " r ‘

The Committée then discussed whether it preferred “A” or “B.” Support was expressed
for both versions. Those arguing in favor of “A” stressed its simplicity and ease of use: Those
arguing in favor of “B” stressed how helpful it would be to clerks to have the additional
information requested by “B.” o |

' One member pomted out that, if “A” were adopted, it would, as a practical matter, make
it difficult for those circuits who wanted the additional information requested by “B” to get it,
whereas if “B” were adopted, those circuits who did not want the additional information could
ignore it or even prov1de in their local rules that it need not be supplied. Anhother member.
disagreed; he did not think that adopting “A” would make it difficult for courts to request the .
additional infoxmatio‘n described in “B.”

A ‘member asked for. elanﬁcatlon on why the additional information requested by “B”
would be'useful. ‘A member responded that the information would assist the clerks in enforcing
the other reqmrements of FRAP 32 — such as those regarding typeface in FRAP 32(a)(5) and
those regardlng type Styles in FRAP 32(a)(6). Mr. Fulbruge added that the assistance is much

needed, and again said that the clerks would strongly prefer “B.”

A member moved that the Committee approve “B” to be added as Form 6 to the
Appendix of Forrhs Themotion was seconded.

“Several members asked questlons regardmg the interpretation of “B.” The Reporter
agreed to try to reformat the form so that it was easier to understand.

A member suggested three “friendly amendments,” which were accepted:

1. That the word “and” be inserted between, on the one hand, the alternative versions
of paragraph (1), and, on the other hand, the alternative versions of paragraph (2).

2. That the caption be amended by striking “Rule 32(a)(7)(B)” and substituting in its
place “Rule 32(a) >

J

3. That FRAP 32 be amended to make reference to Form 6 and to provide that it
must bel considered sufficient under FRAP 32(a)(7)(C).

The motion, as modified by the friendly amendments, carried (6-2).
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Reporter’s Note: An amendment to FRAP 32(e)(7)(C) (dnd acéompanying ACN),
as well as a reformatted version of Form 6, can be found in the Appendix.

After the motion was approved, a member asked whether Form 6 can be added to the
Appendix of Forms without going through the Rules Enabling Act process, since use of the form
would not be mandatory. Messrs. McCabe and Rabiej both said that it had long been the practice
to use the Rules Enabling Act process for illustrative forms. Mr. Rabiej said that, while the
Administrative Office (“A.0.”) was looking into whether using the Rules Enabling Act process
was legally required in such cases, he thought that, if FRAP 32 was gomo to be amended to
provide that Form 6 was sufficient to meet the reqmrements of FRAP 32(a)(7)(C) both the
amendment and the proposed form should go through the process.

F. Ttem Nos. 97-31 & 98-01 (FRAP 47(a) — uniform effective date for local rules
and requirement of filing with A.O.)

Ttem Nos. 97-31 and 98-01 arise from concern over the impact of the proliferation of
local rules on attorneys who practice in more than one circuit. Item No. 97-31 is a proposal made
by the Local Rules Project, the American Academy of Appellate Lawyers, and the Standing
Committee that a uniform effective date be established for changes to local rules. With a
uniform effective date, attorneys would have to.check only once each year for changes in the
local rules in the circuits in which they practlce 'Tterm No. 98-01 is a proposal discussed at the
Standing ( Committee’s January meeting that no change in local rules be effective until the A.O. is
notified of that change. The Standmg Comrmttee is concerned that courts have W1de1y ignored
the requirements of FRAP 47(a)(1), FRCP 83(a)(1) and FRCrP 57(0) that local rules be
furnished to the A.O. ‘

The Reporter introduced the following proposed amendment and ACN:

Rule 47. Local Rules by Courts of Appeals ‘

(a) Local Rules.

(1)  Promuilgation of Local Rules.

(A)  Each court of appeals acting by a majority of its judges in regular active
service may, after giving appropriate public notice and opportunity for
comment, make and amend rules governing its practice. A generally
applicable direction to parties or lawyers regarding practice before a court
must be in a local rule rather than an internal operating procedure or
standing'order. -A local rule must be consistent with — but not duplicative
of — Acts of Congress and rules adopted under 28 U.S.C. § 2072 and
must conform to any uniform numbering system prescribed by the Judicial
Conference of the United States. ‘

-19-




(B)  Each circuit clerk must send the Administrative Office of the United States
‘ Courts a copy of each local rule and internal operating procedure when it

is promulgated or amended. A local rule or internal operating procedure

must not be enforced before it is recelved by the Admlnlstratlve Office of
the Umted States Courts : IR Ce

[ ' , ' o
i : x et ' . ot

| (Q) An amendment to the local rules or 1nterna1 operatlng procedures of

R } o [ R R e | it P

Adyvisory Committee Note

Subdivision (a)(1). Rule 47(2)(1) has been divided into subparts. Former Rule 47(a)(1),
with the exception of the final sentence, now appears as Rule 47(a)(1)(A). The final sentence of
former Rule 47(a)(1) has become the first sentence of Rule 47(a)(1)(B).

Two substantive changes have been made to Rule 47(a)(1). First, the second sentence of
Rule 47(2)(1)(B) has been added to bar the enforcement of any local rule or mternal operating
procedure — or any change to any Jocal rule or 1nterna1 operating procedure — prior to the time
that it is received by the Admuustranve Office of the United States Courts. Second, Rule
47(a)(1)(C) has been added to prov1de a umforrn effective date for changes to local rules.and
internal operatmg procedures. Such changes will take effect on December 1 of each year absent
exigent circumstances.

The changes to Rule 47(a)(1) are prompted by the continuing concern of the bench and
bar over the proliferation of local rules. See Gregory C. Sisk, The Balkanization of Appellate
Justice: The Proliferation of Local Rules in the Federal Circuits, 68 U. CoLo. L. REV. 1 (1997).
That proliferation creates a hardship for attorneys who practice in more than one court of appeals.
Not only do those attorneys have to become familiar with several sets of local rules, they also
must be continually on guard for changes to the local rules. In addition, although Rule 47(a)(1)
requires that local rules be sent to the Administrative Office, compliance with that directive has
been inconsistent. By barring enforcement of any rule that has not been received by the
Administrative Office, the Committee hopes to increase compliance with Rule 47(a)(1) and to

ensure that current local rules of all of the courts of appeals are available from a single source.

The Reporter said that he chose December 1 as the uniform effective date for several
reasons. First, it is, of course, the effective date of changes to FRAP, as well as to other federal
rules. Specifying a December 1 effective date for local rules makes it possible for attorneys to
acquaint themselves with changes to local rules at the same time that they are acquainting
themselves with changes to national rules. Second, a uniform effective date of December 1
means that when a change in FRAP requires (or at least inspires) a.change in local rules, there
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will not be a “gap” between the changes to the national rules and the conforming changes to the
local rules. Finally, December 1 fits nicely with the deadlines of the two major legal publishers.

The Reporter said that, in drafting the amendment, he had difficulty deciding what must
oceur before a local rule can be enforced.  One possibility was to bar enforcement of changes in
local rules until they are sent to the A.O. Another possibility was to bar enforcement until the .
changes were received by the A.O. There were other possibilities as well, such as barring
enforcement of changes until they are posted on the Internet by the A.O. Every option hasits -
drawbacks.

" The Reporter drafted the amendnent to bar enforcemerit of changes in local rules until
they are received by the A.O. mainly because it would avoid disputes. A phone call to the A.O.
can instantly verify whether it has received a rule change; by contrast, unless a rule change is sent
by certified mail, it can be difficult to prove exactly when it was put in the mail. Also, the
Reporter considered the possibility that rule changes might get lost in transit. Each court knows
when it has mailed rule changes to the A.O., and each court has a vested interest in enforcing its
local rules, so it makes sense to put the burden on courts to verify that rule changes actually reach
the A.O. ‘ ‘

Mr. Rabiej said that he is concerned about making receipt by the A.O. the determinative
event. He fears that his office will be inundated by telephone calls from lawyers who want to
verify that no changes in local rules have been received. He would prefer that the rule instead
refer to Internet posting or some similar event that can be verified without calling his office.

A member said that he objected to “received” for a different reason; he thought that it was
ambiguous. He said that barring enforcement of changes in local rules until they were “on file”
with the A.O. would be clearer. - : : :

A member said that, while he understood Mr. Rabiej’s concern, he did not think the A.O.
would receive the volume of telephone calls that Mr. Rabiej feared. In almost all cases, courts
will promulgate local rule changes months before they are to take effect. Particularly witha -
uniform effective date, there will be little reason for attorneys to be checking with the A.O.

A member objected to the phrase “immediate need,” which, he said, failed sufficiently to
- convey that only the most extreme circumstances would justify making a change in a local rule
effective on a day other than the uniform effective date. He suggested referring instead to
“exigent circumstances.” Judge Garwood responded that the “immediate need” language is taken
directly from 28 U.S.C. § 2071(e).

The Committee discussed whether the rule should address internal operating procedures
(“IOPs™) as well as local rules. One member asked what the difference was between a local rule
and an IOP. Mr. Fulbruge responded that, in theory, an IOP merely describes how a court
organizes itself internally — e.g., how cases get placed on the argument calendar and how papers
regarding rehearing petitions are circulated. Changes in IOPs are made without public notice and
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comment. Local rules, by contrast, establish general rules of practice; they are enforceable
against attorneys and parties. Changes in local rules are made only after public notice and
comment. ,

“A-member asked why the amendment drafted by the Reporter addressed IOPs, if what
Mr. Fulbruge ‘said is true. The Reporter responded that, in many circuits, IOPs are used as local
rules. {1t is common for circuits to include in-their IOPs filing deadlines, page hmltatrons cover
colors,iand the like, and to enforce those requirements against attorneys and parties..

A member said that IOPs are not supposed to be used in this manner. He pointed to the
following provision of FRAP 47(a)(1): “A generally applicable direction to parties or.lawyers
regarding practice before a court. must be in a local rule rather than an internal operatmg
procedure or standing order ” Thus, he said, he would favor 11m1t1ng the amendment to Just local

rules. b v ‘ .“;‘l‘}j

Another member dlsagreed FRAP 47(a)(1) is berng 1gnored by some circuits, and those
circuits are in fact enforcing their IOPs against attorneys and parties. That being the case; the
uniform effective date should apply to IOPs, as well as to local rules.

Several other members disagreed. They said that “genuine” IOPs should not be subject to
a uniform effective date and that enforcement of “genuine” IOPs should not be barred until they
are received by the A.O. Coutts should be able to make changes in IOPs at any time, without
notice, comment, or other restriction. If a court attempts to enforce an improper JOP — that is,
an IOP that is in fact operating as a Iocal rule — attorneys and parties can rely upon FRAP
47(a)(1) for protectlon :

A member asked about the choice of December 1 as the uniform effective date. She
wondered whether January 1 would work better. She pointed out that, although it is rare, it is
possible for Congress to make changes in a proposed amendment to FRAP as late as
November 30. If Congress does so, circuits will not have time before December 1 to make
conforming changes in their local rules.

Another member said that he favored December 1 over January 1. Last minute changes
by Congress are quite rare. Circuits can protect against such changes by making amendments to
their local rules contingent upon a proposed amendment to FRAP taking effect unchanged. Also,
the proposed amendment would permit circuits to change local rules instantly in cases of
“immediate need.” Were Congress to alter a proposed amendment to FRAP at the last minute,
that alteration might very well provide “immediate need.”

The member continued by pointing out that using January 1 as the uniform effective date
would create another problem — a problem that was much more likely to arise. Amendments to
FRAP take effect on December 1. Often, those amendments require circuits to change their local
rules. If those changes had to take effect on January 1, there would be a one month gap between
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the effective date of the change in FRAP and the effective date of the conforming changes in the
local rules. ,

A member suggested that the last paragraph of the draft ACN be eliminated. He found it
more “preachy” than “explanatory.” Other members disagreed. Although they conceded that the
Jast paragraph may be a bit “preachy,” they thought it important that the Adv1sory Committee
make clear its frustration with the proliferation of local rules. :

member suggested that the citation to the Sisk article be removed from the ACN.
Others supported the suggestion.

A member said that, although she would vote for the amendment, she continued to be
concerned about the possible burden that it would place on the A.O. She admitted that she could
not immediately think of a better alternative, but she might want to discuss the matter again
before the amendment is sent to the Standing Committee.

Another member said that he doubted whether the amendment would create any
appreciable burden on the A.O. The vast majority of changes in local rules will take effect on
December 1, and the public will receive notice of those changes long before December 1. With
rare exceptions, there simply will be no need for attorneys to call the A.O.

. A member moved that the amendment and ACN be approved, with two changes:

1. IOPs should be removed ﬁem the scope of the amendment, and all reference to
them should be removed from the ACN. And

2. The citation to the Sisk article should be removed from the ACN.
| The motion was seconded. The motion carried (unanimously).

The Reporter said that he had neglected to bring to the attention of the Committee the
changes in the amendment that had been recommended by the Subcommittee on Style.

First, the Subcommittee recommended that the caption of FRAP 47(a)(1) be changed
from “Promulgation of Local Rules” to “Adoption and Amendment.” After a brief discussion,
the Committee accepted the suggestion by consensus.

Second, the Subcommittee recommended that proposed FRAP 47(a)(1)(C) be changed so
that it would be written in the singular — that is, so that it would refer to “An amendment to a
local rule” instead of to “An amendment to the local rules.” A member pointed out that this
would change the meaning of the rule. The addition of a new local rule — which should take
effect on the uniform effective date and should be filed with the A.O. — would always constitute
“[a]n amendment to the local rules,” but might not constitute “an amendment to a local rule.”.
By consensus, the Committee rejected the suggestion of the Subcommittee.
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Third, the Subcommittee recommended deleting “must take effect” and substituting in its
place “becomes effective.” Several members objected that the Subcommittee’s recommendation
would make the rule sound less prescriptive and more descriptive. A member moved that the
Subcommittee’s suggestlon be reJected The motlon was seconded The motion carried
(unammously) o ‘ ‘ :

F 1na11y, the Subcommittee recommended deleting “determines that there is an immediate
need for the amendment” and substituting in its place “orders otherwise.” The Reporter pointed
out thatthe Subcomm1ttee § suggestion would have significant substantive consequences, by
.changing the rule from one that ‘permitted deviations from the uniform effectlve date only when
there was an “immediate need” to one that permitted deviations for any reason or no reason.
Several members agreed By consensus the Comm1ttee rejected the. Subcomm1ttee S suggestmn

A member moved that the phrase promulgated or amended,” whlch appears at the end of
the first sentence of proposed FRAP 47(a)(1)(B) ‘be changed to “adopted:or amended,”so as to
be consistent W1th the new caption. The motlon was seconded The motion carried

| 3 . . o

(unammously) Sl R

G. Item No. 97—41 (FRAP 4 — orders entered on motion for writ of error coram
nobis) L 5

Judge Garwood announced that consideration of Item No. 97-41 would be postponed
until after lunch, so that Solicitor General Waxman could be present for the discussion.

Y. Discussion Items

Inquiry from the Executive Committee of the Judicial Conference Regarding the
Shortening of the Rules Enabling Act Process

After the agenda book was compiled, Judge Garwood received a copy of a letter written
by Judge W. Terrell Hodges, Chair of the Executive Committee of the Judicial Conference, to
Judge Alicemarie H. Stotler, Chair of the Standing Committee, in which Judge Hodges asked
that each of the Advisory Committees share its views regarding “whether the Rules Enabling Act
time frames could be shortened without doing violence to the rulemakmg process.” Judge
Garwood opened up Judge Hodges” question for discussion.

A member expressed support for the idea. He would eliminate the need for the Standing
Committee to approve rules for publication, and thus cut several months out of the process.
Other members disagreed. They pointed out that the Standing Committee now often returns
proposed amendments to Advisory Committees for more work before publication; if the Standing
Committee could not-do so until after publication, the Rules Enabling Act process might actually
be lengthened, as the first round of notice-and-comment would often be for naught.
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Mr. Rabiej said that another possibility that had been discussed was publishing proposed
amendments twice each year.  He said that, while semiannual publication would speed the
process, concerns had been expressed about the burden to the bench and bar. A member said that
he thought that the bench and bar would trade the minor additional inconvenience for a speedier
and more responswe process.

Mr. Rabigj said that the A.O. was now attempting to determine how much time various
proposals.would shave from the process. He said that one of the difficulties in making reforms is
working around the statutory deadhnes

Mr. McCabe said that one option that had been suggested was a spe01a1 expedlted
schedule for rulemaking that would apply when a rule had to be proposed in response to.
something that Congress had done or was considering doing.

After further discussion, the Committee agreed, by consensus, that it was the sense of the
Committee that the Rules Enabling Act process was too lengthy and that the Judicial Conference
should solicit and study proposals for shortening the process, but that, without having any such
proposals' before it, the Committee could not offer more specific advice.

A. Recommendation of the Technology Subcommittee Regardmg the Recelpt of
Comments on Propesed Rules Via the Internet

The Standing Committee’s Subcommittee on Technology has proposed that, for a trial
period of two years, members of the public be permitted to submit comments on proposed
amendments to. FRAP and the other rules via e-mail. - Reporters would not be obligedto
summarize comments received via e-mail, although the A.O. would briefly acknowledge each
comment by return e-mail. Mr. Gene W. Lafitte, Chair of the Subcommittee on Technology, has
asked the Advisory Committees for their comments on the proposal.

Mr. Rabiej described the Subcommittee’s proposal, answered a couple of questions about
it, and informed the Committee that the Advisory Committee on Civil Rules and Advisory

Committee on Bankruptcy Rules had already approved the proposal. After a brlef discussion, the
Comm1ttee reached a consensus that it, too, favored the proposal

B. Item No. 97-14 (FRAP 46(b)(1)(B) — attorney conduct)

Judge Garwood announced that consideration of Item No. 97-41 would be postponed
until after lunch, so that Solicitor General Waxman could be present for the discussion.

C. Item No. 91-17 (uniform plan for publication of opinions)
Judge Garwood reported that he wrote to the chief judg‘es of all of the circuits to seek

their input regarding the Committee’s consideration of rules governing unpublished opinions.
Almost all of the chief judges responded — as well as several other circuit judges — and the
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judges were virtually unanimous in there opposition to any rulemaking on the topic. In March,
Judge Garwood appeared in person at a meeting of the chief judges. Again, the chief judges were
almost unanimous — and, on the whole, quite emphatic — that this Committee should not
propose rules governing unpublished opinions.

Judge Garwood said that the chief judges seemed to be motivated in part by a fear that the
Committee would propose rules that barred judges from designating opinions as unpublished.
Judge Garwood said that he tried to assure the chief judges that the Corhmittee had no,such.
intention, but instead was concerned about such matters as the conflicting local rules regardmg
the citation and precedentlal effect of unpublished decisions. Judge Garwood said that,
noththstandmg his assurances, the chief judges remained adamant that they- did not want
national rulemakmg on the topic of unpublished decisions. D o

Judge Garwood pointed out that the chief judges make up half of the voting membership
of the Judicial Conference, and that the other half of the voting membership — district court
judges from each circuit — was likely to defer to the chief judges on this matter. It is thus clear
to Judge Garwood that rules regarding unpublished decisions have no chance of clearing the
Judicial Conference in the foreseeable future. For that reason, Judge Garwood suggested that the
Comm1ttee remove Item No 91-17 from its study agenda

A member wondered whether the Commm:ee mlght propose a rule addressmg only the
question of whether unpublished decisions should be treated as precedential. Judge Garwood
responded that he had discussed that precise topic with the chief judges, and that they were
overwhelmingly opposed to national rulemaking on even that narrow issue. A member added
that, in her view, Chief Judge Arnold and others make a persuasive case that the Advisory
Committee does not have authority to promulgate rules regarding the precedential effect of
unpublished opinions. She also said that there is no ‘chance that judges would accept any rules
that limit their ability. to designate opinions as unpublished. Unpublished opinions are a way of
hfe in the Fourth Circuit, for example, fewer that 20% of cases result in published oplmons

Mr. Preston asked whether, notmthstandmg the strong reaction of the chief judges, it
migh’i still be worthwhile to pursue rulemaking on the isolated question of the citation of
unpublished opinions. He said that conflicting local practices (both written and unwritten) on the
subject create a hardship for government attorneys and others who practice in more than one
circuit. He said that the Solicitor General would support a rule providing that unpublished
opinions may be cited; such a rule would preempt local rules to the contrary.

Judge Garwood responded that he agreed with the Solicitor General in principle and
doubts both the wisdom and constitutionality of local rules that purport to bar attorneys from
citing unpublished opinions. Judge Garwood pointed out that attorneys can cite a wide variety of
non-precedential sources, ranging from the opinions of district courts to law review articles to
treatises to Hale’s Pleas of the Crown. All of these sources are cited only for their persuasive
value. He does not understand why a court would single out one source — unpublished opinions
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— and bar their citation. But Judge Garwood said that it is nevertheless clear to him that any
rules on the citation of unpubhshed opinions have no chance of clearing the Judicial Conference.

Ms. Judith McKenna from the Federal Judicial Center (who had joined the meeting a few
minutes earlier) asked whether the chief judges understood that three circuits do not make their
unpublished decisions available to LEXIS. or Westlaw. Judge Garwood responded that they did;
at their meeting, that fact was expressly ment10ned ‘

At this point, L. Ralph Mecham Director of the A o, Jomed the meeting, welcomed the
Committee to the Judicial Conference Center, and expressed appreciation to the Committee for
its contnbunon to the rulemakmg process.

Judge Garwood: noted that also pendmg on the Committee’s agenda were Item Nos. 97-10
and 97-28, proposals to bar the circuit courts from disposing of appeals by order. Judge
Garwood said that he did not survey the chief judges on these proposals, in part because he was
afraid that these proposals would draw such fierce opposition that they would detract from the
questions about unpublished opinions. However, Judge Garwood did mention these proposals to
the chief judges at their meeting, and the reaction was exactly as expected: The chief judges
were unammously and adamantly opposed to any rule that would requlre an oplmon in every
case. : : : ; |

A member said that he understood the need of courts to dispose of appeals by = .
unpublished opinions. But he remained concerned about the way in which the practice gives an
advantage to the Department of Justice, large insurance companies, and others who litigate
frequently in the federal courts. Those litigants can collect and organize unpubhshed decisions,
and thus have a better sense of a court’s thinking on a particular issue than their opponents
However, the member said, he recognizes the strength of the chief judges® sentiment against
rulemaking. Other members expressed similar concern, but likewise acknowledged the reality of
the chief Judges opposmon to rulemakmg on this top1c

A member sald that she was most bothered by the fact that three circuits do not even
make their unpublished opinions available to LEXIS and Westlaw. She said that this aggravated
the disparity between “rich” and “poor” — or at least between frequent litigators and infrequent
litigators. She also said that, as a matter of policy, the public should have free and convenient
access to the work of the circuit courts. She wondered what was the motivation for keeping
unpublished opinions from LEXIS and Westlaw.

Mr. Fulbruge explained that the Fifth Circuit was one of the three circuits that did not
provide their opinions to LEXIS and Westlaw. He stressed that the opinions were not “secret”;
anyone can walk into the court’s library and read any unpublished decision. But, in response to
questions from the Committee, Mr. Fulbruge conceded that the unpublished opinions were not on
computer and not organized in any way other than chronologically. Thus, anyone who wanted to
look for unpublished opinions of the Fifth Circuit on a particular issue would have no alternative
but to read through thousands of opinions.
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Ms. McKenna said that, in addition to the Fifth Circuit, the Third and Eleventh Circuits
did not provide their unpublished opinions to LEXIS and Westlaw. She said that while,
technically speaking, the unpublished opinions of these circuits were not “secret,” secrecy was
the practical effect of the refusal to prov1de the opinions to LEXIS and Westlaw. She expressed
the view that this' practlce gives rise to the appearance of courts working in secrecy, which is
unfortunate She added that the'Second Circuit, after being accused by a newspaper reporter. of
using unpubhshed opinions in improper ways, decided to provide:its unpublished opinions to.;,
LEXIS and Westlaw — not because it agreed Wlth the reporter, but because it concluded that
whatever was gamed by vsuthholdlng the op1mons from LEXIS and Westlaw was not worth the
suspicion that was created. ' . v e "

A member said that, in his experience, almost all unpublished opinions would be virtually
useless to litigators or the court. Another member disagreed; in'her experience, while most
unpubhshed opmmns are not helpful, occas1onally they can assist'litigants and influence judges.

Judge Alito said that his court, the Th1rd C1rcu1t did not prov1de its: unpubhshed opinions
to LEXIS and Westlaw, and that he supported the decision. Judge Alito said that he didn’t
understand the purpose of designating opinions as “unpublished” and then giving them to LEXIS
and Westlaw for electronic dissemination, which, in today’s world, is the equivalent of
publication. In his view, it is the other circuits — the ones who designate their opinions as
“unpubhshed” but then as a practical matter, pubhsh” them electronically — who are acting
1ncon51stent1y : : L

A member Wondered whether the Comm1ttee might propose a rule that would provide
that an 0p1n1on -would have to be published upon the request of any member of the couft. Several
members responded that, as a practical matter, that is already the practice in all circuits. No court
will refuse the request of one of its judges that an opinion be published.

A member said that, given the opposition of the chief judges to'rulemaking regarding
unpublished opinions, she was willing to drop the subject from the Committee’s study agenda.
However;, she said that she would like the Committee to try in some way to get the Third, Fifth,
and Eleventh Circuits.to provide their unpublished opinions to LEXIS and Westlaw. She said
that she was not necessarily talking about proposing a rule; something as simple as a letter might
work. Other members agreed. . S < ‘ ,

Judge Alito expressed doubt that such a letter would change the minds of his colleagues
on the Third Circuit. He said that the Third Circuit was well aware that it was in the minority in
not providing unpublished opinions to LEXIS and Westlaw, but that most of the judges felt
strongly about it and were unlikely to change their views.

The Committee continued to discuss whether unpublished opinions are valuable, and thus

whether litigators who can afford to collect those opinions or research those opinions on LEXIS
and Westlaw have an advantage. Some members of the Committee asserted that unpublished
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opinions have very little value and thus having access to them confers no real advantage to a
litigator. Other members disagreed. ‘ ,

One member said that he was concerned that a vicious circle was developing: . One of the
reasons why there are a lot of unpublished opinions is that there are a lot of frivolous appeals, but
one of the reasons why there are a lot of frivolous appeals is that there are so few published
opinions describing a court’s thinking on various issues.

With fhat the Committee broke for lunch. Following the lunch break, Soliciter ‘General
Waxman Jomed the Committee, and the Committee resumed its deliberations on Item No. 91-17.

- Judge Garwood said that he was prepared to entertain the followmg motlon Item No. 91-
17 would be removed from the Committee’s study agenda, without prejudice to any spemﬁc :
proposals regarding unpublished opinions ‘that might be made in the future. At the same time,
Judge Garwood would appoint a subcommittee to discuss whether and how the Third, Fifth, and
Eleventh Circuits might be encouraged to provide their unpublished opinions to. LEXIS and
Westlaw. A member made the motion suggested by Judge Garwood. The motion was seconded.
The motion carried (unanimously). | | -

Judge Garwood appointed a subcommittee consisting of Judge Alito, Judge Motz, and
Mr. Meehan, asked Judge Motz to chair the subcommittee, and asked Judge Kravitch if she
would work with the subcommittee in her capacity as liaison from the Standing Committee.

D. Item Nos. 97-10 & 97-28 (require opinions in every case)

Item Nos. 97-10 and 97-28 (regarding proposals to bar the courts of appeals from
disposing of appeals without opinion) were discussed at the same time as Item No. 91-17
(regarding proposals to regulate the use of unpublished opinions). By consensus, the Committee
agreed to remove these items from its study agenda.

IV. Action Items

G. Item No. 97-41 (FRAP 4 — orders entered on motion for writ of error coram
nobis)

The Committee returned to Agenda Item IV(G), consideration of which had been
postponed until after lunch so that the Solicitor General could participate in the deliberations.

Sohc1tor General Waxman briefly mtroduced Item No. 97-41. He said that there is a
“live dispute” over whether the writ of error coram nobis is still available in federal court. In
United States v. Morgan, 346 U.S. 502 (1954), the Supreme Court held, 5-4, that litigants could
continue to.seek a writ of error coram nobis in federal court, at least when the applicant had been

’ convicted of a crime, served his full sentence, and been released from custody, but was

229



continuing to suffer some legal disadvantage on account of the conviction. However, in Carlisle
v. United States, 517 U.S. 416, 429 (1996), the Court said in dicta that “‘it is difficult to conceive
of a situation in a federal criminal case today where [a writ of coram nobis] would be necessary

or appropnate o

pos1t10n on thls issue. Rather, the concem of the government was much narrower;. ‘At present,
the 01rcu1ts are split on the questlon of whether the time to appeal an order grantlng or denying an
apphcatwn for a writ of errot ‘coram nobis should'be as provided in'FRAP 4(a) (which'governs
appeals in/ 'civil cases) or: as' pmv1ded in FRAP 4(b) (whlch governs appeals in criminal cases).
The government seeks the Com:rmttee s help in resolving this split. The govemment prefers that
the time: hm1tat10ns wof FRAP ‘4(a) apply, but the government can accept: the time limitations of
FRAP 4(b).. lCFrom the governh1ent s perspectlve ithe important thmg isito’ get a, umform national

: : t is.less ¢ c‘emed about Whlch rule is. adopted \ ‘ iy | 7 )
HEN

ng;u I e

Rule 4. Appeal as oleght——When Taken | RO ‘i; Sl o
(8)  Appeal in a Civil Case:
(1) Time for Fﬂing a Notice of Appeal.

(A) Ina cwxl case, except as provided in Rules 4(a)(1)(B), 4(a)(4), and 4(c),
" the notice of appeal required by Rule 3 must be filed with the district clerk
© within 30 .days after the judgment or order appealed from is entered.

(B)  When the United States or its officer or agency is a party, the notice of
appeal may be filed by any party within 60 days after the judgment or
order appealed from is entered.

() An appeal from an order granting or denying an application for a writ of
error coram nobis is an appeal in a civil case for purposes of Rule 4(a).

Advisory Committee Note

Subdivision 4(a)(1)(C). The federal courts of appeals have reached conflicting
conclusions about whether an appeal from an order granting or denying an application for a writ
of error coram nobis is governed by the time limitations of Rule 4(a) (which apply in civil cases)
or by the time limitations in Rule 4(b) (which apply in criminal cases). Compare United States v.
Craig, 907 F.2d 653, 655-57, amended 919 F.2d 57 (7th Cir. 1990), cert. denied, 500 U.S. 917
(1991); United States v. Cooper, 876 F.2d 1192, 1193-94 (5th Cir. 1989); and United States v.

-30-

3

£

I5

T

=

=
B

o

=
i
.

L
e

)

1

-

3

ko

L

-

LA



1

-

S TR s B s T S B

™

s T QO S

3

3y

™

3

1

Keogh, 391 F.2d 138, 140 (2d Cir. 1968) (applying the time limitations of Rule 4(a)); with Yasui
v. United States, 772 F.2d 1496, 1498-99 (9th Cir. 1985); and United States v. Mills, 430 F.2d
526, 527-28 (8th Cir. 1970), cert. denied, 400 U.S. 1023 (1971) (applying the time limitations of
Rule 4(b)). A new part (C) has been added to Rule 4(a)(1) to resolve this conﬂlct by provrdmg
that the tlme 11m1tat10ns of Rule 4(a) will apply. ‘

Subsequent to the enactment of Fed. R. Civ. P. 60(b) and 28 U.S.C. § 2255, the Supreme

{Court has recognized the continued availability.of a writ of error coram nobis in at least one

narrow circumstance. In 1954, the Court perm1tted a litigant who had been convicted of a crime,
served his full sentence, and been released from pnson but who was contmumg to suffer a legal
disability on account of the conviction, to seek a writ ‘of error coram nobis to set aside the

|conviction. United States v. Morgan 346 U.S. 502 (1954). As the Court recognized, in the
| Morgan situation an application for a writ of error coram nobis “is of the same general character
|as [a motion] under 28 U.S.C. § 2255.” Id. at 506 n.4. Thus, it seems ‘appropriate that the time

limitations of Rule 4(a), which apply when a dlstnct court grants or denles rehef under 28 U.S.C.
§ 2255, should also apply when a district court grants or denies a wnt of error coram nobis. In
addition, the strong public interest in the speedy resolution of cnmmal appeals that is reﬂected in

| the shortened deadlmes of Rule 4(b) is not present in the Morgan 51tuat10n as the party seekmg
|the writ of error coram nobis has already served hlS or her full sentence

Notwithstanding Morgan, it is not clear whether the Supreme Court continues to believe
that the writ of error coram nobis is available in federal court. In civil cases, the writ has been
expressly abolished by Fed. R. Civ. P. 60(b). In criminal cases the Supreme Court has recently
stated that it has become ““difficult to conceive of a situation’” in which the writ ““would be
necessary or appropriate.”” Carlisle v. United States, 517 U.S. 416, 429 (1996) (quoting United
States v. Smith, 331 U.S. 469, 475 n.4 (1947)).. The amendment to Rule 4(a)(1) is not intended to
express any view on this issue; rather, it is merely meant to spec1fy tlrne limitations for appeals in
those cases in which federal courts determine that they have authorlty to issue the Wnt

Rule 4(a)(1)(C) apphes only to motions that are in substance, and not merely in form
applications for writs of error coram nobis. Litigants may brmg and label as applications for a
writ of error coram nobis what are in reality motions for a new trial under Fed. R. Crim. P. 33 or
motions for correction or reduction of a sentence under Fed. R. Crim. P. 35. In such cases, the

time limitations of Rule 4(b),;ar1d not those of Rule 4(a), should be enforced.

A member noted that the draft amendment provided that an appeal from an order
disposing of an application for a writ of error coram nobis “is an appeal in a civil case for -
purposes of Rule 4(a).” He wondered whether there were any other rules in FRAP — other than
FRAP 4 — that treated civil and criminal cases differently. If so, he said, the amendment might
have to be expanded to provide that coram nobis appeals should also be treated as civil cases for
the purposes of those other rules. Neither the Solicitor General nor any other member of the

~ Committee could think of any such rules.
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A member was concerned about the ACN stating that the amendment “is merely meant to

specify time limitations for appeals in those cases in which federal courts determine that they
have authority to issue the writ.” That phrase is misleading. The time limitations of FRAP 4(a)
should apply eyen if the reason why the district court declines to issue the writ of error coram -
nobis is that it concludes that it does not “have authonty to issue the wnt ”. As written, though
the ACN suggests: that only if the district court first concludes that it has authorlty to issue the
Wwrit, would the trme hnntatlons of FRAP 4(a) apply W

A membe - ald that the amblgulty coul b ehmmated if a period were 1nserted after the
word ¢ appeals 1d the remamder of the sentence deleted Another member agreed and moved
that the amendm ent aan A } the
The, motron wad's

Seconded

ar, ! he Reporter sa1d that he had briefly
cal were qurte 1nfrequent The Sol1c1tor

’ﬁher the wrrt still emsts /in the ;

to be s}evlerally he, ‘
t'can'easily be résolved' by amendln0 PRAP '

meantime, there is. a‘purel proc

A member asked whethet the district courts treated applications for the writ as civil cases
or as criminal cases. The practice of the district courts is relevantto whether the time hmltatrons

of FRAP 4(a) orF RAP 4(b) should apply, as the pract1ce of the dlstnct courts creates |

expectatrons about the pract1ce of the appellate courts . : j
l The Sohc1tor General responded that an apphcatlon for a writ of error coram nobis is l
similar to amot1on under 28 U. SlC § 2255, Sectlon 2255 motions are treated as civil matters, [
. and thus attornéys are likely to expect that apphcat1ons for writs of error coram nobis will be |
| treated similarly. If the shorter deadlines of FRAP 4(b) are applied to coram nobis appeals, |
attorneys will get “trapped” and brrng challenges to the validity of the rule. But if the longer |
| deadlines of F] ;;l‘ '4(a) are applied, the only. surpnse awaiting attorneys will be that they have
. more time to; ﬁle the1r appeals than they thoucrht ¥ : :

"t

Mr Spamol asked whether adoptmg the amendment m1ght make it more likely that the l

Supreme Court will continue to recogmze thewahdlty of the writ. ‘A couple members responded

that they thought not, given that t the ACN clearly states that the Commrttee takes no position on
that question. .- . . . | ‘ Y

The motion carried‘(un?anlpously) g

T
-
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V. Discussion Items
B. Item No. 97-14 (FRAP 46(b)(1)(B) — attorney conduct)

The Committee turned to Agenda Item V(B), consideration of which had been postponed
until after lunch so that Solicitor General Waxman could participate in the deliberations. Judge
Garwood asked the Reporter to introduce Item No. 97-14. :

. The Reporter said that the Standing Committee is determined to do something about the
wide variety of local rules governing attorney conduct. At its last meeting, the Standing
Committee indicated that it wanted the Advisory Committees to provide their views on several
issues. The Reporter said that, as he understands it, the Standing. Committee is looking for input
on eight questions. Those questions are described in:a memo that the Reporter distributed to the
Advisory Committee. ,

The Reporter mentioned that, earlier this week, he received a call from Prof. Daniel
Coquillette, the Reporter to the Standing Committee. Prof. Coquillette said that he would be
unable to attend the Advisory Committee’s meeting and participate in its deliberations on the
eight questions. He asked, though, that the Reporter describe for the Committee some recent
developments, as well as some of Prof. Coquillette’s thoughts about the eight questions.

Question No. 1: As an original matter, would this Committee seek to amend
Rule 46 even if action were not being taken to address the problem of conﬂlctmg
standards of attomey conduct in the trial courts’7 o

The Reporter explained that what seems to be driving Standing Committee action on
attorney conduct is the lack of uniform national standards. However, FRAP is the one set of
rules that contains a uniform national standard governing attorney conduct — the “conduct
unbecoming” standard of FRAP 46(b)(1)(B). Prof. Coquillette concedes that a uniform national
standard applies in the appellate courts and that the appellate courts have had few problems with
it. He nevertheless believes that FRAP 46 should be amended because “conduct unbecoming” is
extremely vague.

Question No. 2: If the FRCP and FRCrP are amended to adopt one or more of the
proposed Federal Rules of Attorney Conduct, would this Committee be willing to
amend Rule 46(b)(1)(B) to replace the “conduct unbecoming” standard with
whatever approach is adopted for the district courts? o '

Prof. Coquillette said that he understands the desire of this Committee to take a backseat
role in the deliberations over attorney conduct standards. However, he very much hopes that if
uniform rules are adopted for the district courts, FRAP 46 will be amended to incorporate those
standards.
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Question No. 3: If this Committee is inclined to amend Rule 46(b)(1)(B) to
replace the “conduct unbecoming” standard with whatever approach is adopted
for the district courts, are the amendment to Rule 46 and the Adv1sory Committee
Note drafted by Prof. Coquillette acceptable?

Prof. Coquillette had originally asked for comments on an amendment to FRAP 46 and
ACN that he had drafted. However, Prof. Coquillette told the Reporter that, for several reasons,
such input had become less urgent. First, at the Advisory Committee meetings that Prof.
Coquillette has attended so far this spring, it was clear that there are deep divisions over the
proper approach to regulating attorney conduct, and it will take some time to resolve those
disputes. Second, it has also Become clear that there is a lot of sentiment for coordinating the
Standing’ Committee’s work | pn attorney conductissues with the work of the ABA’s “Bthics
2000” project. And thlrd the Adv1sory Comm1ttee on Bankruptcy Rules has asked the Federal
Judicial Center to conduct a. study to-assist the Committee in deciding what approach it should
take. That study will take at least a year. .

Question No. 4: Which of the four approaches being considered by the Standing
Committee should be adopted for the district courts?

As noted, the Standing Committee’s activities on the attorney conduct issue arise from
the Committee’s concern about the variety of conflicting standards in the district courts. For that
problem to be solved, one of two approaches must be adopted. First, the Standing Committee
could recommend a single rule that would provide that state standards will govern attorney
conduct in federal court. This approach — the “dynamic conformity” approach — would
essentially put the Rules Committees — and the federal courts — out of the business of drafting
attorney conduct standards. Second, the Standing Committee could recommend a
comprehensive set of Federal Rules of Attorney Conduct (“FRAC”).. This would put the Rules
Committees — and the federal courts — deeply in the business of drafting attorney conduct
standards. The d1sagreements over how attorney conduct in federal courts should be regulated
essentially relate to where onithe continuum between, on the one hand, total deference to state
standards, and, on the other hand, comprehenswe federal regulatlon the Standing Committee

should come to rest. T ‘ TR

The Reporter said that it is his impression that this general debate has been “hijacked” by
the fight over the enforcement of Model Rule 4.2 against federal prosecutors. On one side of this
debate are the state judges, who favor the dynamic conformity approach, and thus the application
of Rule 4.2 against federal prosecutors. On the other side of this debate 1 1s the Justice
Department, which opposes the dynamic conformity approach as being 1nsufﬁc1ently protective
of important federal interests, including the federal interest in not having Rule 4.2 enforced
against federal prosecutors. The Reporter said that Prof. Coquillette and gthers seem to be trying
to find a compromise position — for example, a very limited set of federal rules, with most
attorney conduct issues being left to state regulation —— but they will have trouble succeeding
until the dispute over Rule 4.2 is resolved.
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Prof. Coquillette informed the Reporter that the Advisory Committees that have already
met this spring were deeply divided over this issue, with many members sympathizing with the
position of the state judges, and many other members sympathlzmg with the position of the
Justice Department. '

Question No. 5: Who should have primary responsibility for draftmg the Federal
Rules of Attorney Conduct? ‘

The Reporter said that, at the January meeting of the Standing Committee, Prof.
Coquillette advocated that work on drafting the FRAC be done by the Advisory Committees or
by an ad hoc committee comprised of members of each of the Advisory Committees. The
Reporters to the Advisory Committees disagreed, arguing that the members of the Advisory
Committees were not selected for their expertlse on legal etlncs and already have plenty of work
to do.

In his telephone conversation with the Reporter, Prof. Coquillette said that it has “already
been decided” that an ad hoc committee comprised of two members of each Advisory Committee
and a representative of the Department of Justice will work on drafting the FRAC. Asto the
concerns about the lack of expertise of Advisory Committee members, Prof. Coquillette said that
such expertise exists on the Standing Committee.

Question No. 6: Should the Federal Rules of Attorney Conduct be promulgated as
a “stand alone” set of rules or as an append1x to the FRCP and/or the FRCrP?

Prof. Coquillette said that the Advisory Committees that have already discussed this
question were of the view that its answer depends upon what approach is adopted. If the
Standing Committee decides to adopt a single dynamic conformity rule, that rule should probably
be part of the rules of appellate, civil, and criminal procedure. If the Standing Committee
decides to adopt a comprehensive set of FRAC those rules should probably be promulgated as a
stand alone set of rules. : :

" Question No. 7: Does the Standing Committee have authority under the Rules
Enabling Act to promulgate rules governing attorney conduct?

Prof. Coquillette said that this issue, which had been pressed by the Reporters at the
Standing Committee meeting, was “not a concern,” as federal courts are already deeply involved
in enacting local rules governing attorney conduct. The question for the Standing Committee is
merely whether to replace the rules that already exist with national rules.

The Reporter said that he was not as confident as Prof. Coquillette about whether the
Rules Enabling Act provides authority to promulgate rules governing attorney conduct. The
Reporter said that he had no doubt that the Rules Enabling Act provided authority to regulate
attorney conduct that was closely related to court proceedings — such as conduct that occurs in
court or that impacts upon court proceedings. However, the rules drafted by Prof. Coquillette
would sweep far more broadly and purport to govern such issues as conflicts of interests and the
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confidentiality of information, even when those issues arise in a context that is far removed from
federal litigation. ‘

Question No. 8: Does the Committee Wish to suggest any revisions to the ten
Federal Rules of Attorney Conduct that Prof. Coquillette has drafted?

Prof. Coquillette said that the Committee need not worry about this question at this time,
because, in light of the developments discussed in connection with Question No. 3, the need for
this input has become less urgent. ‘ ; :

FQllovvin;g the report of the Reporter, Judge Gérwood‘opened the floor for comments.

A member said that he was unclear about the scope of the rules that the Standing
Committee was contemplating. Would they address only the suspension, disbarment, or other
discipline of attorneys? Would they affect the right of district courts to sanction conduct under
FRCP 11 or their inherent authority? The Reporter responded that, as he understood the various
proposals; hone would affect the authority of district courts under FRCP 11; rather, the rules
were addressed to when attorneys can be formally disciplined — such as by suspension — for
unethical conduct. "+ . o o -

The Solicitor General said that he shared the view of Prof. Coquillette that something had
to be done about the enormous variety of conflicting local rules. He said that the situation is a
mess, and that it has a negative impact on the Department of Justice.. For example, when the
Department is conducting a criminal investigation of conduct occurring in 17 states, there may be
two dozen or more sets of rules — many of which conflict — governing the conduct of the
attorneys involved in'that investigation. The present situation is intolerable.,

At the same time, the Solicitor General ackn‘owledged that solving the problem will be
difficult. The dynamic conformity approach would bring about vertical unity — that is, it would
ensure that the standards that governed attorney conduct in a federal court in Illinois would be
identical to those that governed attorney conduct in a state court in Illinois — but it would create
horizontal disunity — that is, it would result in one set of standards governing attorney conduct
in federal court in Illinois, and another set of standards governing attorney conduct in federal
court in New York. The FRAC approach would create horizontal unity — the same standards
would apply in all federal courts — but vertical disunity — different standards would apply
within the same state, depending upon whether the attorney was in federal or state court.

The Solicitor General said that the Justice Department would prefer a comprehensive set
of federal rules that would produce horizontal unity. Failing that, the Justice Department could
accept a limited number of federal rules that addressed “important” or “core” matters of federal
concern, and that left the regulation of remaining matters to the discretion of district courts. The
one thing that was unacceptable to the Justice Department was any kind of “dynamic conformity”
approach — that is, any kind of rule that directly or by implication incorporated state standards
into federal rules. In the Department’s view, such an approach would put federal interests at
undue risk. If a state was to change one of its rules in a way that threatened federal interests, the
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only alternatives for the Department would be Congressional action or the lengthy Rules
Enabling Act process.

~ As to who should draft the federal rules preferred by the Department, the Solicitor
General said that the Department had recommended the appointment of a separate committee
comprised of experts in legal ethics. The Department agrees that this responsibility should not be
assigned to the Advisory Committees. However, the Solicitor General said, if an ad hoc
committee comprised of members of the Advisory Commiittees is appointed, the Department will
certainly work with it.

A member asked about the status of the negotiations between the Department and the
Conference of Chief Justices regarding Rule 4.2.  The Solicitor General said that a working
group appointed by the Department and the Conference had, after about a year of deliberations,
come up with a compromise proposal. That proposal has been distributed among the chief
justices for.comment. If the chief justices support it, the Department will almost surely support it
as well. - The Solicitor General noted that the criminal defense bar opposes the compromise .
proposal. ’

A member asked the Solicitor General whether the Department had any problem with
FRAP 46. The Solicitor General said that it did not. :

Judge Garwood said that he, too, was satisfied with FRAP 46, and felt no particular need
to change it. Several members agreed. One member pointed out that, a couple years ago, the
Committee considered a proposal to amend FRAP 46, and the. Committee decided not to pursue
it. The Committee’s view at that time was “if it ain’t broke, don’t fix it.”

The Solicitor General agreed that the attorney conduct problem concerns the district
courts, not the courts of appeals. The Solicitor General alsc said that the fight over Rule 4.2 was
influencing the deliberations over this more general question. He said that the Rule 4.2 issue
rarely arises in a way that is directly connected to litigation, but rather arises outside of court
when, for example, a U.S. Attorney instructs an FBI agent to make contact with an undercover
source.

The Reporter asked the Solicitor General whether, in light of that fact, the Rules Enabling
Act provided-authority for regulating out-of-court criminal investigations. The Solicitor General
responded that the Act provided the necessarily authority, as almost always there is at least some
connection between a federal criminal investigation and a court proceeding. A member pointed
out, though, that some of the ten FRAC drafted by Prof. Coquillette purport to govern conduct
that is not even remotely related to court proceedings. ‘

After further discussion, the Committee reached a consensus on this much: FRAP 46 is
working satisfactorily and does not need to be amended. If one or more rules governing attorney
conduct are adopted for the district courts, this Committee is willing to consider amending FRAP
46 to incorporate those rules. However, until it knows what approach is in fact adopted for the
district courts, this Committee cannot comment further. The Committee has no position‘on what
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approach should be adopted for the district courts; it defers to the views of the Advisory
Committees that draft rules governing practice in those courts.

The Committee then deliberated the question of who should have primary responsibility
for drafting the FRAC. Several members expressed the view that members of the Advisory -
Committees should riot have primary responsibility for this task, given their lack of expertise, -
and grven the fact that they already have a lot to do. One mémber'said that, in his opinion, if
there ateto-be rules governing attorney conduct they should be enacted by Congress.

A member said that if the Rules Enabling Act process is used to draft rules governing
attorney conduct, a separate committee should be appointed. : The Advisory Committees should
not be asked to do this work. However, she thought that the Adv1sory Commrttees should be

,,‘

willing to contnbute members to this separate comm1ttee R Sy
(- ' ' . [T

Another member agreed He said that if the committee. appomted to write the rules is
comprised solely of experts on legal ethics, those experts would have a vested interest in writing
as many rules as possrble If the committee includes non-experts from the Advisory Committees,
they canactasa “check” on the experts

A member said that, regardless of how the commrttee is composed, it should work closely
with the ABA’s “Ethics 2000” project. The Solicitor General disagreed. He said that the work
of the “Ethics 20007 project would not be done in 2000,:and perhaps not even near 2000. Tying
the draftmg of the FRAC too closely to the work of the ABA could delay the federal rules for
several years. ' In-addition, there is no reason to believe that the “Ethics 2000 project will be any
more sensitive to federal interests than the Conference of Chief Justices.

A member asked the Solicitor General whether the Justice Department was experiencing
problems with the application of any Model Rule other than Rule 4.2. The Solicitor General said
that there had been a problem with Rule 3.3 and Rule 3.8, as interpreted by one or two state
courts, but, except for very occasional and very discrete issues, most of the problems expenenced
by the Justice Department related to Rule 4.2. :

A member said that he agreed with a comment that had been made earlier: Including
members of Adv1sory Committees on the committee that will draft the FRAC could act as an
important “check.” For example, the member said, someone on the committee should be willing
to argue against making changes to FRAP 46.

Another member agreed. He expressed concern about the manner in which ethical rules
were being transformed into liability rules. He said that he would oppose any comprehensive set
of federal rules governing attorney conduct. In his view, if there are problems — such as the
problemnis ansmg out of the application of Rule 4.2 — those problems should be addressed
through prec1se narrowly focused rules

A member said that she expected that district courts may have a different take on this
issue than appellate courts. Another member agreed. He can understand why district courts
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would be jealous about guarding their ability to address conduct that occurs in court and reluctant
to turn over the regulation of that conduct to the states. ' At the same time, he thought that the
Standing Committee has no business making rules that would regulate what a lawyer does in his
office, if his conduct has no connection to court proceedings.

After further discussion, the Committee reached a consensus that the Advisory
Committees should have input into the drafting of the FRAC, primarily to act as a “check” on the
process, but that the main responsibility for drafting those rules should reside with others —
people who have expertise in legal ethics. The Committee also views the concern about the
drafters not exceeding their authority under the Rules Enabling Act as serious; the rules should
address only attorney conduct that has a discernable impact on court-proceedings. As to whether
the FRAC should be promulgated as a “stand alone™ set of rules or as part of the FRCP or
FRCrP, the Committee takes no view. Again, it is willing to defer to the sentiments of the
Advisory Committee on Civil Rules and the Advisory Committee on Criminal Rules.

E. ‘»;Iten'm Nos. 95-4 & 97-1 (FRAP 26(a) — making time computation under
" FRAP consistent with time computation under FRCP and FRCrP)

The FRCP and FRCrP compute time differently than FRAP. FRCP 6(a) and FRCrP 45(a)
provide that, in computing any period of time, “[w]hen the period of time prescribed or allowed
is less than 11 days, intermediate Saturdays, Sundays, and legal holidays shall be excluded in the
computation.” By contrast, FRAP 26(a)(2) provides that, in computing any period of time, a
litigant should #[e]xclude intermediate Saturdays, Sundays, and legal holidays when the period is
less than 7 days, unless stated in calendar days.” Thus, deadlines of 7,8,9, and 10 days are |
calculated fdlfferently under the FRCP and FRCrP than they are under FRAP. Two .

- commentators have asked that FRAP 26(a)(2) be amended to conform to FRCP 6(a) and FRCrP

45(a). They argue that the present difference serves no'substantive purpose and credtes a trap for
unwary litigants.

To inform the discussion of these proposals, the Reporter prepared a draft amendment
and ACN, as well as a'list of all of the 7 and 10 day deadlines in FRAP that would, as a practical
matter, be extended by at least two days if FRAP 26(a)(2) was amended as proposed. (There are
no 8 or 9 day deadlines in FRAP.)

Judge Garwood introduced this agenda item and mentioned that Judge Richard Posner
had recently written an opinion calling for FRAP 26(a)(2) to be amended as proposed. Judge
Garwood pointed to another “trap” relating to time computation: According to FRAP 26(a)(2),
when a deadline is stated in “calendar days™ instead of in “days, "intermediate Saturdays,
Sundays, and legal holidays are not excluded, even if the deadline is less than 7 days.

Judge Garwood said that, before the Committee makes a final decision on this proposal, it
needs to look carefully at the 7 and 10 day deadlines in FRAP. Those deadlines — especially the

" 7 day deadlines — are grounded upon the assumption that intermediate Saturdays, Sundays, and

legal holidays will be counted. If that will no longer be true, the Committee may want to shorten
some of the 7 day deadlines to 5 days, or some of the 10 day deadlines to 7 or 8 days.
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A member said that he did not favor the proposal. Changing the method of calculation
would affect too many rules. There is nothing ambiguous about the rule; the only lawyers who
fall into the “trap” are those who do not read the rule carefully, and he does not have much
sympathy for them. ‘

Several other members disagreed and expressed strong support for the proposal. In their
view, there is no reason why time should be calculated differently under FRAP than it is under
the FRCP or FRCrP. It creates a trap for unwary litigators, which is bad enough, but it is a trap
that serves no substantive purpose whatsoever. o ‘

A member said that his court regularly has to deal with criminal cases in which parties
have filed notices of appeal too late, upon the assumption that-the 10 day deadline in FRAP 4(b)
is calculated asiit is under the FRCrP. The fesult is many needless dismissals, motions to extend,
ineffective assistance of counsel claims, and the like. S

A member asked that, prior to the next Advisory Committee meeting, the Reporter
identify all instances in which FRAP deadlines are stated in calendar days. If there are few such
instances, the Committee may want to eliminate the disparity between “days” and “calendar
days,” state all deadlines in “days,” and count all days in the same manner — the FRCP/FRCrP
manner. - This might require adjusting some deadlines, though. :

L ‘ C U ‘ ‘ . .

A member moved that the Committee approve in principle the suggestion that FRAP
26(a)(2) be amended so that; in computing any period of time, intermediate Saturdays, Sundays,
and legal holidays will be excluded when the period is less than 11 days, rather than less than 7
days. However, the Committee will defer any definitive action on the proposal until its October
meeting, so that members cén examine the list of 7 and'10 day deadlines that will be affected and
consider whether anyl of those deadlines should be :shortened. .

The motion was seconded. The motion carried (unanimously).

F. Item No. 95-5 (FRAP 32 — require digitally readable copy of brief, when
available) ‘ :

The Reporter said that this agenda item arose out of a suggestion by Judge Frank
Easterbrook that FRAP 32 be amended to require that briefs be filed and served on computer
disk. In January, Judge Garwood wrote to the appellate clerks and asked for their comments on
this suggestion.  All of the clerks, save those of the Third and Ninth Circuits, responded. The
responses from the clerks varied substantially. Some clerks strongly opposed any national
rulemaking on this topic, while others strongly supported it. On balance, the clerks were about
evenly divided.

The Reporter said that implementing Judge Easterbrook’s suggestion was far more
complicated than may have first appeared.. Before drafting could even begin on an amendment, a
number of questions would have to be resolved. The Reporter provided a memo to the
Committee in which many of those questions were described. The Reporter said that, in light of
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the complexity of the task, the sharp disagreement among the clerks, the relative lack of
experience that the clerks have in dealing with filings on computer disk, the work being done by
the Subcommittee on Technology, the experiments with electronic filing that are ongoing, and
the lingering concerns over computer viruses, he recommends that the Committee remove this
item from its study agenda.

Several members agreed with the recommendation, for the reasons stated by the Reporter.
Particular concern was expressed about the problem with viruses and about the need for more -
experimentation before national rules are adopted. L

Mr. McCabe described some of the experiments with electronic filing technology that are
now being conducted. He said that, as written, FRAP permits courts to experiment with
technology. He would not mandate that courts accept briefs on disk or over the Internet until
further experimentation can take place. : ,

Mr. Fulbruge agreed. He added that many judges, law clerks, and others are unwilling to
work with briefs or other materials that are available only electronically. Thus, if filing briefs on
disk were required, someone — either the judge, or the clerk’s office, or the attorneys — would
still have to print out hard coples Mzr. Fulbruge thinks that a “paperless™ appellate system is still
many years away. :

- One member said that she sympathized with those judges who have poor vision and want
briefs on disk so ‘that the type can be enlarged, but nothing prevents those judges from requesting
the parties to submit a digital copy of their briefs, and she suspects that few parties would refuse
such a request. Another member pointed out that any court can now amend its local rules to
request parties to submit briefs on disk, as several have done. »

A member moved that Item No. 95-5 be removed from the study agenda. The motion
was seconded. The motion carried (unanimously).

G. Item No. 95-8 (FRAP 4(a)(7) — repeal collateral order docfrine?)

Item No. 95-08 was placed on the Committee’s study agenda by Mr. Munford, who was
concerned that, read literally, FRAP 4(a)(7) might repeal the collateral order doctrine. FRAP
4(a)(1)(A) permits an appeal in a civil case to be filed “within 30 days after the judgment or order
appealed from is entered.” FRAP 4(a)(7), in turn, provides that “[a] judgment or order is entered
for purposes of this Rule 4(a) when it is entered in compliance with Rules 58 and 79(a) of the
Federal Rules of Civil Procedure.” Under the terms of FRCP 58, a judgment is required to “be
set forth on a separate document” — that is, on a document separate from any memorandum,
opinion, or other document that describes the reasons for the entry of the judgment. Mr.
Munford’s concern was that, because collateral orders are generally not “set forth on a separate
document” (but rather set forth on a document that describes the reasons for their issuance), they
are not “entered in compliance with Rule[] 58” — and, because they are not “entered in
compliance with Rule[] 58,” they cannot be appealed under FRAP 4(a)(1)(A).
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At the Committee’s September meeting, Mr. Munford agreed to look into the matter
further and, if he deemed it appropriate, to draft an amendment to FRAP 4 for the Committee to
consider. Subsequent to the September meeting, Judge Garwood asked Mr. Munford to examine
aiclosely related question involving the application of FRAP 4(a)(7) to orders that grant or deny
the post-trial motions listed in FRAP 4(a)(4)(A). | ‘ S

. Mr. Munford told the Committee that he had concluded that his original concern — the
impact of FRAP 4(a)(7) on' collateral orders — was not worth pursuing, and should be removed
from the Qbmnlittee’s study agenda. He said that courts have consistently held that FRCP 58
does indeed apply to collateral orders. Mr. Munford said that, in light of that fact, it might be
wise fof;‘;thé"Ad‘visdry Committee on Civil Rules to redraft FRCP 58, which buries the separate
ht'requirement in text that;ion first glance, appears to apply only to judgments entered at
the contliision of a'case. - But he'did not think that this Committee needed to devote any further
attention to the matter, except insofar as collateral orders are affected by the “prematurity
question” (see below).

. T T
b Hgm‘w;k‘wf P T .

 Munford said that, by contrast, the question that Judge Garwood asked him to
'the appllijc:ation of FRAP 4(a)(7) to orders that grant or deny those post-judgment
: listed in FRAP 4(a)(4)(A) — was well worth the Committee’s attention. The circuits
are badly split on the subject, and one circuit has specifically asked this Committee for guidance.

+ The problem is this: Under FRAP 4(a)(4)(A), the time to file an appeal is tolled upon the
filing of any of several post-trial motions — including a motion for judgment under FRCP 50(b),
a motiori'to amend or make additional factual findings under FRCP 52(b), a motion for attorney’s
fees under.FRCP 54 (if the district court extends the time to appeal under FRCP 58), a motion to
alter or amend the judgment under FRCP 59, a motion for a new trial under FRCP 59, and a
motion for relief from the judgment under FRCP 60 (if the motion is filed within 10 days after
entry of Eudg}?me;nt)i |Adcording to FRAP 4(a)(4)A), when one of these motions is filed with the
district court at the conclusion of a civil case, the time to file a notice of appeal in that case does
not begin to run. until “the entry of the order disposing of the last such remaining motion.” That
gives rise to at leastthree questions:: ‘

1. The “Applicability” Question: Does FRCP 58 apply to the “order” referred to in
FRAP 4(a)(4)(A) — that is, to “the order disposing of the last such remaining motion™?

| ! ' ! '
Suppose that, i} a diversity case arising out of an automobile accident, the jury returns a
verdict for the pléiﬁtifﬂ and the district court enters judgment accordingly. The defendant then
files a timely motion for a new trial under FRCP 59. A few days later, the district court issues a
five page‘n memorandum denying the motion and describing the reasons for doing so. Has the
time for ﬁw defendant to appeal the judgment begun to run? :

Iﬂ FRCP 58 does not apply, the answer is “yes.” The defendant must file a notice of
appeal within 30 days.
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If FRCP 58 does apply, the answer is “no,” because the order denying the new trial
motion was not “set forth on a separate document.” Until the order-is entered in
compliance with FRCP 58, the time for the defendant to appeal continues to be tolled. In
theory, the defendant could wait 20 or 30 years, move the court to enter its order denying
the new trial motion in the form required by FRCP 58, and then appeal the 20 or 30 year
old judgment. This result is dictated by a literal reading of FRAP 4(a)(7), which states
that “[a] judgment or order is entered for purposes of this-Rule 4(a) when it is entered in
compliance with [FRCP] 58.” -

Mr. Munford said that this question arises with some frequency, because when courts
deny the post-judgment motions listed in FRAP 4(a)(4)(A), they usually do so in orders that
describe the reasons for the denial. Those orders are not “entered in compliance with Rulef[] 58~
for purposes of FRAP 4(a)(7) because they are not usually “set forth on a separate document.”

By contrast, this issue does not often arise when courts issue orders granting post-judgment
motions, as such orders — which generally direct that.a Judgment be vacated or amended — are
usually entered in compliance with FRCP 58. b

According to Mr. Munford, the circuits have split badly on the “apphcab111ty” question:

a. The First and Fifth C1rcu1ts (as well as at least one dec1sxon of the Nmth) hold that
FRCP 58 always applies to orders disposing of post-judgment motlons Thus, in theory, if a
district court does not enter its order denying such a motion on a separate document as requlred
by FRCP 58, the losing party can wait forever to-appeal. When the party decides that it wants to
appeal,.it need merely .ask the district court to enter its (very old) order denying the post-
judgment motion on a separate document and, after the district court does so, the party will have
30 days to appeal the (very old) judgment. In order to prevent that result, the First Circuit
invented a “three month rule” — that is, the First Circuit, without any textual support in FRAP,
held that a party loses its right to request the district court to enter.an order on a separate
document (thus tnggermg the 30 day time to appeal) three months after receiving notice of the
order. 4 s

b. The Second and Seventh Circuits (as well as at least ong decision of the Ninth) hold
that FRCP 58 applies when post-judgment relief is granfed, but not when such relief is denied.
In other words, when the district court grants a motion for post-judgment relief, the time to
appeal does not begin to run until the district court enters its order in compliance with FRCP 58.
When a district court denies a motion for post-judgment relief, the time to appeal begins to run,
even if the order denying the relief does not comply with FRCP 58. (

c. The Eleventh Circuit holds that FRCP 58 never applies to motions for post-judgment
relief. Whether such a motion is granted or denied, the time to appeal begins to run as soon as
the order is entered, whether or not the order complies with FRCP 58. This, of course, is
contrary to the literal terms of FRAP 4(a)(7).

2. The “Prematurity” Question: If FRCP 58 applies to the “order” referred to in FRAP
4(a)(4)(A) — that is, if the time to bring an appeal in a civil case does not begin to run until an
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order granting or denying post-judgment relief is entered in compliance with FRCP 58 — what
happens if a party brings an appeal before such an order is entered?

Suppose that in a diversity case arising out of an automobile accrdent the jury returns a
verdict for the plaintiff, and the district court enters judgment accordingly. The defendant then
files a timely motion for a hew trial under’FRCP 59.. A few days Iater, the,district court issues a
five page memorandum denying the motron and describing the reasons for doing so.. The district
court is in a circuit that holds that the time to. appeal does'not begm 10 run unt11 the: order denying
the motion for post-Judgment relief is entered in compliance with FRCP 58, so, at this point, the
time'to. appeal has not begun to run. What happens if the defendant nevertheless, files a notice of
appeal wrthout first askmg thebrdrstnct court: to enter'its, order in ucomphance with' FRCP 587 .

it i ‘;M; o N u»‘c‘n, b w“ g g

Accordmg Mr
o ’M i: "‘m‘ N 1\ ‘”p . i [ ‘ A
- a. Some citéuits dlSIIllSS ithe appeal Essentrally, they 1nstruct the appellant to go back to
the district court, ask the court to enter its order denying; post-J udgment reliefin a. form that
comphes wnh FRCP 58 and then appeal agam

'y
o 1:

b. Other circuits apply a “one way waiver” doctrine. If the party who lost below brings a
“premature” appéal, the appeal is allowed to proceed.- These circuits consider it a waste of time
to dismiss an appeal only to have the appellant get a FRCP 58 order from the district court and
appeal again. However if the party who lost below wishes to.do so, she can choose not to appeal
until the district wcourt s order denying her motion for post-Judgment relief’ is entered in
compliance with FRCP 58. Agam in theory; the party could wait forever. In the view, of these
circuits, if the ‘w1nner warits 'to protect against that possibility, the winner should make certain
that the dlstrrct court enters its order in comphance with FRCP 58 S

3. The “Tlmmg” Questmn' Mr. Munford bneﬂy mentroned one other comphcatron
l v . !,"\ i !

Suppose that, in a diversity case ar1smg out of an automobﬂe acc1dent the jury returns a
verdict for the plaintiff, and the district court enters judgment accordingly. The defendant then
files a timely motion to amend the judgment under FRCP! 59., .On June 1, the district court issues
an order granting the motion, and instructs the clerk to arnend the judgment. On June 3, the
judgment is actually amended. When did the time for' appeal begrn to run? On June 1 or on
June 3? Does it! matter whether the June 1 order was entered in comphance with FRCP 58?7

. "}’

Mr. Munford did not describe any case law on this questron but said the Comm1ttee

should address this question if the Comrmttee amends FRAP 4to address the “applicability” an

“prematurity” questlons o SRl

Mr. Munford dlstrrbuted a proposal for amendmg FRAP 4. Under Mr. Munford’s
proposal, the three questlons would be answered in the followmg ways: !

a. The “Applicability” Question: FRCP 58 would apply to all judgments and orders,
except for orders denying the motions for post-judgment relief listed in FRAP 4(a)(4)(A). The
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time to appeal would begin to run upon entry of such orders, even
compliance with FRCP 58.

b. The “Prematurity” Question: The “one way waiver” do
into FRAP. When motions for post-judgment relief were denied b,
with FRCP 58, there would be no need for a “waiver” doctrine, as,
proposal, the time to appeal would begin to run immediately. Thu.
“premature.” When motions for post-judgment relief were grante
appeal would still be possible.

Under Mr. Munford’s proposal, if an order granting post-ju
with FRCP 58, the rights of the parties to appeal would be preserve
FRCP 58 order was entered. In theory, an appeal could be brought
practice, that is highly unlikely to occur. If a party brought a “pren
party filed a notice of appeal before the order granting post-judgmse
compliance with FRCP 58 — the appeal would be permitted to pro

¢. The “Timing” Question: Under Mr. Munford’s proposal
begin to run from the date that the judgment was amended, and not
ordered the judgment to be amended.

After a brief discussion, the Committee reached a consensu
with Mr. Munford’s proposal, but desired to give it more study. A
proposal be placed on the agenda for the Committee’s October mec
motion was seconded. The motion carried (unanimously).

H.

Items Awaiting Initial Discussion and Prioritization

if they were not entered in

ctrine would be incorporated
y an order that did not comply
under Mr. Munford’s first

5, an appeal could not be

7, however, a “premature”

dgment relief does not comply
>d until 30 days after a

many years later, but, in
nature” appeal — that is, if a
ent relief was entered in

ceed.

, the time to appeal would
from the date that the court

s that, in principle, it agreed
member moved that the
ting as an “action” item. The

The Committee postponed until October consideration of all items that were awaiting
initial discussion, with one exception: The Committee briefly discPssed Item No. 97-32, a
proposal from the Methods Analysis Program that FRAP 12(a) be amended so that appellate

cases no longer had to be docketed “under the title of the district-cc
caption for an appellate case would reflect only the names of those
the appeal.

Mr. Fulbruge introduced the proposal, and began to field qu
Garwood interrupted to ask whether, given that it was after 5:00 p.1
defer further discussion of Item No. 97-32 and the other items awai
tomorrow or until the October meeting.

A member moved that discussion of Item No. 97-32 and the

discussion be postponed until the October meeting. The motion wa
carried (unanimously).
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VIIL

Additional Old Business and New Business (If Any)

No additional old business or new business was raised.

Scheduling‘ of Dates and Location of Fall 1998 Meeting

The Committee agreed that it will meet in New Orleans on October 15 and 16, 19‘98.

Adjournment

By unanimous consent, the Advisory Committee adjourned at 5:10 p.m.

Reporter’s Note: Attached as an appendix to these minutes are copies of all
amendments and ACNs approved by the Committee. In some cases, the
Committee may have approved an amendment or ACN upon the understanding
that it would be redrafted in a particular way, but the Committee has not yet

reviewed the redrafied version.

Respectfully submitted,

Patrick J. Schiltz
Reporter
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APPENDIX

To the Minutes of the Spring 1998 Meeting of the
Advisory Committee on Appellate Rules

Reporter’s Note: This appendix contains copies of all amendments to the Federal
Rules of Appellate Procedure and Advisory Committee Notes approved by the

Aavisory Committee on Appellate Rules at its spring 1998
cases, the Committee may have approved an amendment or

eeting. In some
Note upon the

understanding that it would be redrafted in a particular way, but the Committee

has not yet reviewed the redrafted version.
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Rule 4. Appeal as of Right — When Taken
(a) Appeal in a Clvd Case.
| (D) Tlme for Filing a Notice of Aﬁpeal.
(A) Inacivil case, except as provided in Ruies 4

the notice of appeal required by Rule 3 must

2)(1)(B), 4a)4), and 4(0),

be filed with the district clerk

within 30 days after the judgment or order a;Spealed from is entered.

(B) When the United States ,6r its officer or agen

cy is a party, the notice of

appeal may be filed by ény party within 60 days after the judgment or order

appealed from is entered:

{©) An from an order ting or denyin ‘ag application for a writ of

error coram nobis is an appeal in a civil case for purposes gf Rule 4(a).

Advisory Committee Note

Subdivision 4(a)(1)(C). The federal courts of appeals have reached conflicting

conclusions about whether an appeal from an order granting or denyi

g an application for a writ

of error coram nobis is governed by the time limitations of Rule 4(a (which apply in civil cases)

)

or by the time limitations in Rule 4(b) (which apply in criminal cases). Compare United States v.

Craig, 907 F.2d 653, 655-57, amended 919 F.2d 57 (7th Cir. 1990),

(1991); United States v. Cooper, 876 ¥.2d 1192, 1193-94 (5th Cir.

cert. denied, 500 U.S. 917
1989); and United States v.

Keogh, 391 F.2d 138, 140 (2d Cir. 1968) (applying the time limitations of Rule 4(a)); with Yasui
v. United States, 772 F.2d 1496, 1498-99 (9th Cir. 1985); and United States v. Mills, 430 F.2d
526, 527-28 (8th Cir. 1970), cert. denied, 400 U.S. 1023 (1971) (aﬁplymg the time limitations of
Rule 4(b)). A new part (C) has been added to Rule 4(a)(1) to resolve this conflict by providing

that the time limitations of Rule 4(a) will apply.

Subsequent to the enactment of Fed. R. Civ. P. 60(b) and 28

U.S.C. § 2255, the Supreme

Court has recognized the continued availability of a writ of error cor(am nobis in at least one
narrow circumstance. In 1954, the Court permitted a litigant who had been convicted of a crime,

served his full sentence, and been released from prison, but who was

continuing to suffer a legal

disability on account of the conviction, to seek a writ of error coram nobis to set aside the

conviction. United States v. Morgan, 346 U.S. 502 (1954). As the

Court recognized, in the

Morgan situation an application for a writ of error coram nobis “is of the same general character

-1-
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as [a motion] under 28 U.S.C. § 2255.” Id. at 506 n.4. Thus, it seems appropriate that the time
limitations of Rule 4(a), which apply when a district court grants or denies relief under 28 U.S.C.
§ 2255, should also apply when a district court grants or denies a writ of error coram nobis. In
addition, the strong public interest in the speedy resolution of criminal appeals that is reflected in
the shortened deadlines of Rule 4(b) is not present in the Morgan situation, as the party seeking
the wnt of error coram nobzs has already served ms or her full sentence.

Notmthstandmg Morgan itis not clear whether the Supreme Court continues to believe
that the writ of efror coram nobis is available in' federal court, :In civil cases, the writ has been
expressly abolished by Fed. R. Civ. P. 60(b). In criminal cases, the Supreme Court has recently
stated that it has become: “*difficult to conceive of a situation’” in'which the writ ““would be
necessary or appropnate 7 Carlzsle v. United States, 517 U.S. 416, __(1996) (quotmg United
Statesv. szth 331 U.S. 469, 475 0.4 (1947)). (The amendment to Rule 4(a)(1) is not intended
to express any v1ew on this i issue; rather itis merely meant to specﬂif tlme limitations for appeals.

P X N [ e

Rule 4(a)(1)(C) applies only to motions that are in substance and not merely in form,
applications for writs of error coram nobis. Lrtlgants may bring and label as applications for a
writ of error coram nobis what are in reality motions for a new trial under Fed. R. Crim. P. 33 or
motions for cotrection or reduction of a sentence under»Fed R Crim: P;'35. In such cases, the
time hmrtatmns of ‘Rule 4(b) and not those of’ Rule 4(a) should be enforced
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Rule 24. Proceeding in Forma Pauperis
(a) Leave to Proceed in Forma Pauperis.
(1) Motion in the District Court. Except as stated in

district-court action who desires to appeal in forma

Rule 24(a)(3), a party to a

pauperis.must file a motion in

‘the district court. The party must attach an affidavit that:

(A)  shows in the detail prescribed by Form 4 of

the Appendix of Forms, the

party’s inability to pay or to give security for fees and costs;

(B) claims an entitlement to redress; and

(C)  states the issues that the party intends to pre
2). Actioﬁ on the Motio;l. If the district court grants

proceed on appeal without ;;fepaying or giving secu

the law requires otherwise. If the district court den

reasons in writing.

Advisory Committee Note

Subdivision (a)(2). Section 804 of the Prison Litigation R

amended 28 U.S.C. § 1915 to require that prisoners who bring civi
actions must “pay the full amount of a filing fee.” 28 U.S.C. § 191

sent on appeal.
the motion, the party may
rity for fees and costs, unless

es the motion, it must state its

eform Act of 1995 (“PLRA”)
| actions or appeals from civil
5(b)(1). Prisoners who are

unable to pay the full amount of the filing fee at the time that their actions or appeals are filed are

generally required to pay part of the fee and then to pay the remain
28 U.S.C. § 1915(b). By contrast, Rule 24(a)(2) provides that, afc
litigant’s motion to proceed on appeal in forma pauperis, the litigan

der of the fee in installments.
er the district court grants a
it may proceed “without

prepaying or giving security for fees and costs.” Thus, the PLRA and Rule 24(a)(2) appear to be

in conflict.

Rule 24(a)(2) has been amended to resolve this conflict. Re
legislation regarding prisoner litigation is likely, the Committee has
into Rule 24 all of the requirements of the current version of 28 U.¢
Committee has amended Rule 24(a)(2) to clarify that the rule is not
anything required by the PLRA or any other law.

cognizing that future

not attempted to incorporate
5.C. § 1915. Rather, the
meant to conflict with
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Rule 27. Motions
(d) Form of Papers; Page Limits; and Number of Copies
) Format.

(B) A cover is not required, but there must be a caption that includes the case
number, the name of the court, the title of the case, and a brief descriptive
title indicating the purpose of the motion and identifying the party or
parties for whom it is filed. If a cover is used, it must be white.

Advisory Committee Note
Subdivision (d)(1)(B). A cover is not required on motions, responses to motions, or
replies to responses to motions. However, Rule 27(d)(1)(B) has been amended to provide that if

a cover is nevertheless used on such a paper, the cover must be white. The amendment is
intended to promote uniformity in federal appellate practice.
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Rule 28. Briefs

G) Citation of Supplemental Authorities. If pertinent and si

gnificant authorities come to a

party’s attention after the party’s brief has been filed — or after oral argument but before

decision — a party may promptly advise the circuit clerk by

parties, setting forth the citations. The letter must state wit

 letter, with a copy to all other

hout-argument the reasons for

the supplemental citations, referring either to the page of the brief or to a point argued

orally. The body of the letter must not ex 50 words.
promptly and must be similarly limited.
Advisory Committee Note

Subdivision (j). In the past, Rule 28(j) has required partie
authorities “without argument.” Enforcement of this restriction ha:
the difficulty of distinguishing “state[ment] . .. [of] the reasons for
which is required, from “argument” about the supplemental citatior

As amended, Rule 28(j) continues to require parties to state
citations, with reference to the part of a brief or oral argument to w
pertain. But Rule 28(j) no longer forbids “argument.” Rather, Rul
decide for themselves what they wish to say about supplemental au
upon parties is that the body of a Rule 28(j) letter — that is, the pai
the first word after the salutation and ends with the last word befor
cannot exceed 250 words. All words found in footnotes will count

Any response must be made

s to describe supplemental

5 been lax, in part because of
the supplemental citations,”
1s, which is forbidden.

the reasons for supplemental
hich the supplemental citations
e 28()) permits parties to
thorities. The only restriction
't of the letter that begins with
c the complimentary close —
toward the 250 word limit.
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Rule 32. Form of Briefs, Appendices, and Other Papers

(a) Form of a Brief.

(2)  Cover. Except for filings by unrepresented parties, the cover of the appellant’s

brief must be blue; the appellee’s, red; an intervenor’s or amicus curiae’s, green,

and any reply brief, gray; and any supplemental brief, tan. The front cover of a

brief must contain:

(A)
(B)
©
D)

2)

(F)

the number of the case centered at the top;

the name of the court;

the title of the case (see Rule 12(a));

the nature of the proceeding (e.g., Appeal, Petition for Review) and the
name of the court, agency, or board below;

the title of the brief, identifying the party or partigs for whom the brief'is
filed; and |

the name, office address, and felephone number of counsel representing the
party for whom the brief is filed.

Advisory Committee Note

Subdivision (a)(2). On occasion, a court may permit or order the parties to file
supplemental briefs addressing an issue that was not addressed — or adequately addressed — in
the principal briefs. Rule 32(a)(2) has been amended to require that tan covers be used on such
supplemental briefs. The amendment is intended to promote uniformity in federal appellate
practice. At present, the local rules of the circuit courts conflict. See, e.g., D.C. Cir. R. 28(g)
(requiring yellow covers on supplemental briefs); 11th Cir. R. 32, L.O.P. 1 (requiring white covers
on supplemental briefs).
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Rule 32. Form of Briefs, Appendices, and Other Papers
(a) Form of Brief.
(7) Length.

' (C)  Certificate of compliance.

(1) A brief submitted under Rule 32(a)(7)(B) must include a certificate

by the attorney, or an unrepresented p

arty, that the brief complies

with the type-volume limitation. The person preparing the

certificate may rely on the word or line count of the word-

processing system used to prepare the brief. The certificate must

state either:

] the number of words in the brief; or

L] the number of lines of monospaced type in the brief.

(i)  Form 6 in the Appendix of Forms is a suggested form of a

certificate of compliance. Use of For
ient to m : requiremen

Advzsory Commxttee Note .

rm 6 must be regarded as
f Rule 32(a)(7 i).

Subdivision (a)(7)(C) If the principal bnef of a party exiﬁeds 30 pages, or if the reply

brief of a party exceeds 15 pages, Rule 32(a)(7)(C) provides that

e party or the party’s attorney

must certify that the brief complies with the type-volume limitation

of Rule 32(a)(7)(B). Rule

- 32(a)(7)(C) has been amended to refer to Form 6 (which has been added to the Appendix of

Forms) and to provide that a party or attorney who uses Form 6 haf complied with Rule

32(a)(7)(C).. No court may provide to the contrary, in its-local rule

K

Form 6 requests not only the information mandated}by Rule

s or otherwise.

32()(7)(C), but also

information that will assist courts in enforcing the typeface requirements of Rule 32(a)(5) and the

type style requirements of Rule 32(a)(6). Parties and attorneys are
but they are encouraged to do S0. , .

not required to use Form 6,
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Rule 32. Form of Briefs, Appendices, and Other Papers
(c) Form of Other Papers.

(1) Motion. The form of a motion is governed by Rule 27(d).

(2)  Other Papers. Any other paper, including a petition for panel rehearing and a
petition for hearing or rehearing en banc, and any response to such a petition, must
be reproduced in the manner prescribed by Rule 32(a), with the following
exceptions:

(A)  Aacoveris not necessary if the caption and signature page of the paper
together contain the information required by Rule 32(2)(2);._If a cover is
it m whi
(B) Rule 32(a)(7) does not apply.
Advisory Committee Note

Subdivision (¢)(2)(A). Under Rule 32(c)(2)(A), a cover is not required on a petition for
panel rehearing, petition for hearing or rehearing en banc, answer to a petition for panel rehearing,
response to a petition for hearing or rehearing en banc, or any other paper. Rule 32(d) makes it
clear that no court can require that a cover be used on any of these papers. However, nothing
prohibits a court from providing in its local rules that if a cover on one of these papers is
“voluntarily” used, it must be a particular color. Several circuits have adopted such local rules.
See, e.g., Fed. Cir. R. 35(c) (requiring yellow covers on petitions for hearing or rehearing en banc
and brown covers on responses to such petitions); Fed. Cir. R. 40(a) (requiring yellow covers on
petitions for panel rehearing and brown covers on answers to such petitions), 7th Cir. R. 28
(requiring blue covers on petitions for rehearing filed by appellants or answers to such petitions,
and requiring red covers on petitions for rehearing filed by appellees or answers to such petitions),
9th Cir. R. 40-1 (requiring blue covers on petitions for panel rehearing filed by appellants and red
covers on answers to such petitions, and requiring red covers on petitions for panel rehearing filed
by appellees and blue covers on answers to such petitions); 11th Cir. R. 35-6 (requiring white
covers on petitions for hearing or rehearing en banc).

These conflicting local rules create a hardship for counsel who practice in more than one
circuit. For that reason, Rule 32(c)}2)(A) has been amended to provide that if a party chooses to
use a cover on a paper that is not required to have one, that cover must be white. The
amendment is intended to preempt all local rulemaking on the subject of cover colors and thereby
promote uniformity in federal appellate practice.
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Rule 44.

Case Involving a Constitutional Question When

Relevant State is Not a Party

ft\h'e United States "g I the

(a)  Constitutional Challenge to Federal Statute. If a party questions the constitutionality

.. of an Act of Congress in a proceeding in which the United States or its agency, officer, or

employee is not a party in an official capacity, the questioning party must give written

notice to the circuit clerk immediately upon the filing of the

record or as soon as the

question is raised in the court of appeals. The clerk must then certify that fact to the

Attorney General.

nstitutional len t

i he constitutionality of

statute of a State in a proceeding in which that State or its agency, officer, or emplovee is

t give written notice to the

in the court of appeals. The clerk must then certify that fact
Sggte.

Advisory Committee Note

Rule 44 requires that a party who “questions the constitutionality of an Act of Congress”

In any action, suit or proceeding in a court of the U
the United States or any agency, officer or employee thereo
wherein the constitutionality of any Act of Congress affectir
drawn in question, the court shall certify such fact to the Att
shall permit the United States to intervene . . . for argument
constitutionality.

in a proceeding in which the United States is not a party must provide written notice of that
challenge to the clerk. Rule 44 is designed to implement 28 U.S.C.

§ 2403(a), which states that:

nited States to which
fis not a party,

g the public interest is
rorney General, and
on the question of




00 1 O\ Lh b ) b

The subsequent section of the statute — § 2403(d) — contains virtually identical language
imposing upon the courts the duty to notify the attorney general of a state of a constitutional
challenge to any statute of that state. But § 2403(b), unlike § 2403(a), was not implemented in
Rule 44.

" ‘Rule 44 has been afnénded to correct this omission. The text of former Rule 44 regarding
constitutional challenges to federal statutes now appears as Rule 44(a), while new language
regardmg constltutlonal cha]lenges to state statutes now appears as Rule 44(b).
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Rule 47. Local Rules by Courts of Appeals .

(a) Local Rules.

(1)  Adoption and Amgnd‘ ment,

(A) Each court of appeals acting by a majority of its judges in regular active

service may, after giving appro;;ﬂate public notice and opportunity fc.n"
comment, make and amend rules géVeming its practice. A generally
applicable direction to parties or lawyers regarding practice before a court
must be in a local rule r:ather than an ‘;interna‘l operating prc;cedure or
standing order. A local rule must be :consistent with — but not duplicative
of — Act§ of Congress and rules addpted under 28 U.S.C-. § 2072 and
muét conform to any uniform numbeﬁng system prescrit;éa by the Judicial

Conference of the United States.

(B) Each circuit clerk must send the Administrative Office of the United States
Courts a copy of each local rule and internal operating procedure when it is
promulgated adopted or amended. A local rule must not be enforced

fore it is received Administrative Office of nited States
Courts.
(Q)  Anamendment to the local rules of a court of appeals must take effect on
h mber 1 following it ti nl majority of th rt’
inr ive servi Imin t there is an immediate n
for the amendment.
-1-
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Advisory Committee Note

Subdivision (a)(1). Rule 47(a)(1) has been divided into subparts. Former Rule 47(a)(1),
with the exception of the final sentence, now appears as Rule 47(a)(1)(A). The final sentence of
former Rule 47(a)(1) has become the first sentence of Rule 47(a)(1)(B).

Two substantive changes have been made to Rule 47(a)(1). First, the second sentence of
Rule 47(a)(1)(B) has been added to bar the enforcement of any local rule — or any change to any
local rule — prior to the time that it is received by the Administrative Office of the United States
Courts. Second, Rule 47(a)(1)(C) has been added to provide a uniform effective date for changes
to local rules. Such changes will take effect on December; 1 of each year, absent exigent
clrcumstances

The changes to Rule 47(a)(1) are prompted by the contmumg concern of the bench and
bar over the proliferation of local rules. That proliferation creates a hardship for attorneys who
practice in more than one court of appeals. Not only do those attorneys have to become familiar
with several sets of local rules, they also must be continually on guard for changes to the local
rules. In addmon, although Rule 47(a)(1) requires that local rules be sent to the Administrative
Office, compliance with that directive has been inconsistent. By barring enforcement of any rule
that has not been received by the Administrative Office, the Committee hopes to increase
compliance with Rule 47(a)(1) and to ensure that current local rules of all of the courts of appeals
are available from a single source. |
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Form 6. Certificate of Compliance With Rule 32(a)

Certificate of Compliance With Type-Volume Limitation,
Typeface Requirements, and Type Style Requirements

1. This brief complies with the type-volume limitation of Fed. R. App. P. 32(a)(7)(B)
because:

O this brief contains [state the number of] words, excluding the parts of the brief
exempted by Fed. R. App. P. 32(a)(7)(B)(ii), or

O this brief uses a monospaced typeface and contains [state the nrumber of] lines of
text, excluding the parts of the brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii).

2. This brief complies with the typeface requirements of Fed. R. App. P. 32(a)(5) and the
type style requirements of Fed. R. App. P. 32(2)(6) because:

O this brief has been prepared in a proportionally spaced typeface using [state name
and version of word processing program] in [state font size and name of type
style], or

o this brief has been prepared in a monospaced typeface using [state name and

version of word processing program) with [state number of characters per inch
and name of type style].

(s)

Attorney for

Dated:
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