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Detailed information about the recent and future activities of the Advisory Committee on
Appellate Rules can be found in the minutes of the Committee’s October 1998 meeting and in the
Committee’s docket, both of which are attached to this report. At this time, the Committee is not
seeking Standing Committee action on any proposals.

I wish to report on four matters:

1. Amendment$ Approved for Later Submission to the Standing Committee. As
you may recall, the Advisory Committee has determined that, barring an emergency, no proposed
amendments to FRAP will be forwarded to the Standing Committee until the bench and bar have
had an opportunity to become accustomed to the restylized rules. However, the Committee is
continuing to consider and approve proposed amendments. All amendments approved by the
Committee will be held until they are presented as a group to the Standing Committee, most likely
at its January 2000 meeting.

At the Advisory Committee’s October meeting, the following amendments were
approved:

a. An amendment that would abrogate FRAP 1(b). FRAP 1(b) now states that
“[tThese rules do not extend or limit the jurisdiction of the court of appeais ” That
is unlikely to remain true, give that the Supreme Court now has authority to use
FRAP (as well as the other rules of practice and procedure) to define when a ruling
of a district court is final for purposes of 28 U.S.C. § 1291 and to authorize
interlocutory appeals that are not already provided for by 28 U.S.C. § 1292



b. An amendment to FRAP 4(a)(4) that would clarify that the time to appeal an order
that amends a judgment runs from the later of the entry of the amended judgment
or the entry of the order directing that the judgment be amended.

c. An amendment to FRAP 4(a)(7) that would eliminate the requirement that an
order denying one of the post-judgment motions listed in FRAP 4(a)(4)(A) must
be entered on a separate document in compliance with FRCP 58.

d. An amendment to FRAP 4(a)(7) that would permit (but not require) a party to
appeal an order or judgment that is required to be entered on a separate document
in compliance with FRCP 58 but that has not yet been so entered.

e. An amendment to FRAP 4(a)(5)(A)(ii).that would clarify that a district court may
extend the time to file a notice of appeal in a civil case for either excusable neglect
or good cause, regardless of whether the extension is sought before or during the
30 days after the original deadline for appealing expires. At present, some circuits
hold that only the good cause standard applies to requests made before the original
deadline expires, and only the excusable neglect standard applies thereafter.

f An amendment to FRAP 15(f) that would provide that when, under governing law,
an agency order is rendered non-final and non-appealable by the filing of a petition
for rehearing (or similar petition) with the agency, any petition to review or
application to enforce that agency order will be held in abeyance by the court and
become effective when the agency disposes of the last such finality-blocking
petition. The amendment would align the treatment of premature petitions for
review of agency orders with the treatment of premature notices of appeal under

FRAP 4(2)(4)(B)().

g An amendment to FRAP 26 that would provide that intermediate Saturdays,
Sundays, and legal holidays will be excluded when computing deadlines under
11 days but will be counted when computing deadlines of 11 days and over. At
present, the demarcating line in FRAP is 7 days, while the demarcating line in the
FRCP and FRCrP is 11 days. The amendment would ensure that deadlines are
computed in the same way under all three sets of rules. We anticipate that, at our
April 1999 meeting, the Advisory Committee will approve amendments that would
shorten a few of the deadlines in FRAP to take into account the new method of
calculation.

The full text of these amendments, as well as the accompanying Committee Notes, can be
found in the appendix to the minutes of the Committee’s October meeting.

2. Use of the Term “Advisory Committee Note.” At the June 1998 meeting of the

Standing Commiittee, Prof. Coquillette informed the Reporters for the Advisory Committees that
they should use the term “Committee Note,” rather than “Advisory Committee Note,” in drafting
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amendments and notes. The Advisory Committee on Appellate Rules will accede to the request,
but members of the Committee asked me to inform the Standing Committee that they would
prefer to continue to use the term “Advisory Committee Note,” which, in their view, is more
accurate substantively and is almost universally used within the legal profession. See, e.g., Letter
from Chief Justice William H. Rehnquist to Speaker of the House Newt Gingrich (Apr. 24, 1998)
(transmitting amendments to FRAP and accompanying “Advisory Committee notes™).

3. Amendment to FRAP 47(a). At its April 1998 meeting, the Advisory Committee
approved an amendment to FRAP 47(a)(1) that would provide that a local rule may not be
enforced before it is received by the AQO, and that all changes to local rules must take effect on
December 1, except in cases of “immediate need.” At the June 1998 meeting of the Standing
Committee, Judge Stotler asked us to share with the other advisory committees the text of the
amendment and committee note, as well as the relevant portion of our minutes. We have done so.

To date, we have received input on the amendment from only the Advisory Committee on
Bankruptcy Rules. That Committee expressed the view that (a) the enforcement of local rules
should be contingent upon their being published in a manner prescribed by the AO (rather than
upon their being received by the AOY), and (b) changes to local rules should be effective whenever
a majority of a court’s judges so desire, whether or not there is “immediate need” for the change.

The Advisory Committee on Appellate Rules discussed the views of the Advisory
Committee on Bankruptcy Rules and respectfully disagrees. A “publication” requirement would
not accomplish the goal of creating a single national repository for all local rules currently in force
in the federal courts and would not comply with 28 U.S.C. § 2071(d) (which expressly requires
that local rules be provided to the AQ, and not merely that they be published as the AO directs).
Moreover, the strict “immediate need” standard (which is borrowed from 28 U.S.C. § 2071(e)) is
necessary to bring about uniformity; permitting local rules to take effect on a date other than
December 1 at the whim of a majority of a court’s judges would not appreciably improve the
current situation.

4. Disclosure and Recusal Obligations. We were informed by the AO that the
Committee on Codes of Conduct is considering various proposals for assisting judges in meeting
their disclosure and recusal obligations, including the possible incorporation of a rule similar to
FRAP 26.1 in the FRCP, FRCrP, and FRBP. We were asked for our “preliminary views”
regarding this proposal. The Advisory Committee briefly discussed the proposal and, on balance,
thought it worthwhile, Also, the Advisory Committee discussed the possibility of broadening
FRAP 26.1. Although there was consensus that FRAP 26.1 is far from ideal — among other
problems, the recusal statute (28 U.S.C § 455) applies to a much broader array of financial
interests than does FRAP 26.1 — members of the Advisory Committee also recognized that, as
has proven true in the past, attempting to broaden FRAP 26.1 would involve an extremely
difficult drafting exercise. If the Standing Committee decides that a provision similar to FRAP
26.1 should be included in all of the rules of practice and procedure, the question of broadening
FRAP 26.1 would perhaps be best addressed by an ad hoc committee comprised of members of all
of the advisory committees.
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