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Committee on Rules of Practice and Procedure
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The Advisory Committee on Appellate Rules is not presenting any items
that require Standing Committee action. Part II of this report summarizes current
committee projects. More detailed information about committee activity may be

7 found in the draft minutes of the Advisory Committee's October meeting and in
i L the committee's docket, both of which are attached to this report.

Li I. ACTION ITEMS

The Advisory Committee on Appellate Rules is not presenting any items
that require Standing Committee action. At its October meeting the AdvisoryL * Committee approved amendments to four rules. In light of the numerous changes
to the appellate rules currently in the pipeline, however, the Advisory Committee
decided that it would be undesirable to publish any additional amendments at this
time. Rather than submit the proposed changes to the Standing Committee at
this meeting, the Advisory Committee decided to submit the rules to the StyleL Subcommittee for its review. The Advisory Committee will assess the Style
Subcommittee's recommendations at the Advisory Committee's spring meeting

7 alnd submit the rules to the Standing Committee at some later time.
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II. INFORMATION ITEMS

A. Thre day extension following service by mail7

Fed. R. App. P. 26(c) says that when a party is required or permitted to act
within a prescribed time after service of a paper upon the party, three days are Hi
added to the prescribed period if service was by mail. A similar provision is
contained in Civil Rule 6(e), Criminal Rule 45(e), and Bankruptcy Rule 9006(f).
At the June 1994 Standing Committee meeting a member of the Committee
suggested that all these rules be amended to change "three days" to "five days'
because there are frequent delays in mail delivery. The Standing Committee
asked each of the advisory committees to consider the suggestion and to report its
views at the January 1995 Standing Committee meeting.

After a brief discussion the Advisory Committee on Appellate Rules voted
to recommend no change. By the time of the FRAP Committee's late October
meeting all of the other advisory committees had reached a similar conclusion
and, as a consequence, the discussion was very brief. The fact that a court of
appeals has the ability to enlarge, for good cause, all time periods effected by
Rule 26(c) probably was, however, the determining factor.

B. Approved Rule Changes

As indicated above, amendments to four rules were approved by the K
Advisory Committee at its October meeting. The Advisory Committee is not
requesting action on any of these proposals. A summary of the changes is
included for informational purposes.

1. Rule 26.1

For purposes of assisting a judge in determining whether he or she
should recuse himself or herself from a case, Rule 26.1 currently requires a K
non-governmental corporate party to disclose affiliated corporations.
Specifically the rule requires the party to name "all parent companies,
subsidiaries (except wholly-owned subsidiaries), and affiliates that have K
issued shares to the public."

The Committee determined that disclosure of subsidiaries or 7
brother/sister corporations is not necessary. There is only a remote L
possibility that a judgment for or against a corporate party would affect a
shareholder of a subsidiary or a brother/sister corporation in a way that K
would bias the shareholder. Therefore, a judge's ownership of an interest
in a subsidiary or brother/sister corporation should not disqualify the judge
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from hearing the case.

The Committee will recommend that Rule 26.1 require disclosure
only of a parent corporation and any stockholders that are publicly held
companies owning 10% or more of the stock of the party.

2. Rule 29

Rule 29 governs amicus briefs. The Local Rules Project provided
the impetus for amendment of this rule. The "proposed amendments do the
following:

a. require that the brief accompany a motion for leave to file
the brief;

b. specify which of the items required by Rule 28 should be
included in an amicus brief;

c. establish a page limit for an amicus brief; and
d. prohibit the filing of a reply brief by an amicus.

3. Rule 35

Rule 35 governs in banc proceedings. Several changes have been
approved.

a. Rule 35 currently lists two criteria that can lead to the grant
of an in banc hearing. They are: 1) consideration by the full
court is needed to secure or maintain uniformity of the
court's decisions with those of the United States Supreme
Court or with the circuit's own decisions; 2) the case involves
a "question of exceptional importance." The amendment
identifies the existence of an intercircuit conflict as a factor
that may lead a court to conclude that the case involves a
question of "exceptional importance." Specifically, if the
panel decision creates a conflict or maintains a conflict
created only by a decision of the same circuit, the case may
involve a question of "exceptional importance."

b. Rule 35 currently contains no length limits. The amendments
provide that a petition for a hearing or rehearing in banc
may not exceed 15 pages.

c. A petition for in banc consideration must begin with a
statement concisely demonstrating that the case meets the
criteria for in banc consideration.

d. ~ Language is added to make it clear that a senior judge or a
judge sitting by designation may not call for a vote on a
request for rehearing in banc unless such a judge was a



Appellate Rules i16,2
Page 4

member of the panel whose decision is sought to be
reviewed.

4. Rule 41'

Rule 41 governs the issuance of a mandate and the staying of a
mandate. Several amendments have been approved.

a. Rule 41 is currently silent about when a mandate is effective.
At the request of the Solicitor General the Advisory
Committee has <approved an amendment stating that a
mandate 'is effectivewhen it is issued.

b. Another amendment provides that the mandate may not issue
while a motion for a stay of mandate is pending.

c. Rule 41 currently provides that, a stay of mandate pending
the fing of a petition for a wt of certiorari cannot exceed
30 dTys unless the period isextended for cause shown. The
amendntients would change te presumptive period to 90
days. A court of appeals remains free to specify a shorter
period for any reason.

C. Style Revisions

The Style Subcommittee prepared draft revisions of Appellate Rules 1-23.
At the Advisory Committee's October meeting the Committee reviewed all 23
rules and in many instances the Advisory Committee suggested further
amendment or return to the existing language. A marked copy showing the
Advisory Committee's recommendations is attached to the minutes of the October
meeting which are attached to this report. It is likely that the Style Subcommittee
will want to discuss some of the Advisory Committee's recommendations.

The Advisory Committee compiled a list of substantive questions that arose
during its discussions of the revised rules. Some of those substantive questions
will need to be resolved prior to publication of the rules. In other instances the
Committee Note simply will need to identify an ambiguity in the existing rule and
note that the language of the revised rule adopts one of the possible
interpretations of the existing language and request comments upon the
Committee's decision.

The Style Subcommittee is working on the remaining rules. At its spring F
meeting the Advisory Committee will consider as many of the revised rules as
possible. In view of the need to review the rules currently published and the
comments on those rules, it is doubtful that the Advisory Committee will be able K
to complete even its initial review of Rules 24-48 at the spring meeting. In as

K,
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much as the initial review brings to light substantive issues that need resolution,
the earliest that the Advisory Committee could be in a position to present the
entire packet of Rules to the Standing Committee would be Januaxy 1996. EvenL that may be optimistic.

III. MINUTES AND COMMITTEE DOCKET

The reporter's draft of the minutes of the Advisory Committee's October
meeting are attached to this report. These minutes have not yet been approvedKJ by the Advisory Committee. The committee's docket, showing the current status
of its projects, is also attached.
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L. RALPH MECHAM Untri JOHN Kc RABIEJ
DIRECTOR UIE TTSCUTr DIREC~~~~oR vss 1 C SA4IzJ k~~~~~~~~s& JOHN K. RABIEJ

CHIEF. RULES COMMITTEE
CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544 SUPPORT OFFICE
ASSOCIATE DIRECTOR

December 13, 1994

MEMORANDUM TO THE COMMITTEE ON RULES OF PRACTICE AND
PROCEDURE

Lo L ~~SUBJECT: Federal Rules of Appellate Procedure -- Revised For Style

The Advisory Committee on Appellate Rules has reviewed the Style7l Subcommittees draft of Rules 1-23 of the Federal Rules of Appellate Procedure. The
Rules Committee Support Office has on file a marked copy showing the advisory
committee's recommendations. If you would like a copy contact Anne Rustin at (202)
273-1820.

L John K. Rabiej
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