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ROBERT E. KEETON
CHAIRMAN

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

APPELLATE RULES

PETER G. McCABE
SECRETARY

CIVIL RULES

WILLIAM TERRELL HODGES

CRIMINAL RULES

EDWARD LEAVY
BANKRUPTCY RULES

TO: Honorable Alicemarie Stotler, Chair, and Members of the Standing
Committee on Rules of Practice and Procedure

FROM: Honorable James K. Logan, Chair
Advisory Committee on Appellate Rules

DATE: December 8, 1994

The Advisory Committee on Appellate Rules is not presenting any items
that require Standing Committee action. Part II of this report summarizes current
committee projects, More detailed information about committee activity may be
found in the draft minutes of the Advisory Committee’s October meeting and in
the committee’s docket, both of which are attached to this report.

L ACTION ITEMS

The Advisory Committee on Appellate Rules is not presenting any items
that require Standing Committee action. At its October meeting the Advisory
Committee approved amendments to four rules. In light of the numerous changes
to the appellate rules currently in the pipeline, however, the Advisory Committee
decided that it would be undesirable to publish any additional amendments at this
time. Rather than submit the proposed changes to the Standing Committee at
this meeting, the Advisory Committee decided to submit the rules to the Style
Subcommittee for its review. The Advisory Committee will assess the Style
Subcommittee’s recommendations at the Advisory Committee’s spring meeting
and submit the rules to the Standing Committee at some later time.

CHAIRMEN OF ADVISORY COMMITTEES
KENNETH F. RIPPLE

SAM C. POINTER, JR.
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II. INFORMATION ITEMS

A.  Three day extension following service by mail

~ Fed. R. App. P. 26(c) says that when a party is required or permitted to act
within a prescribed time after service of a paper upon the party, three days are
added to the prescribed period if service was by mail. A similar provision is
contained in Civil Rule 6(e), Criminal Rule 45(e), and Bankruptcy Rule 9006(f).
At the June 1994 Standing Committee meeting a member of the Committee
suggested that all these rules be amended to change "three days" to “five days"
because there are frequent delays in mail delivery. The Standing Committee
asked each ‘of the advisory committees to consider the suggestion and to report its
views at the January 1995 Standing Committee meeting.

After a brief discussion the. Adwsory Commlttee on Appellate Rules voted
to recommend no change. By the time of the FRAP Committee’s late October
meeting all of the other advisory committees had reached a similar conclusion
and, as a consequence, the discussion was very brief. The fact that a court of
appeals has the ability to enlarge, for good cause, all time periods effected by
Rule 26(c) probably was, however the determlmng factor. ,

B. Apprgveg Rule g;l_lggggs o }

As indicated above, amendments to four rules were approved by the
Advisory Committee at its October meeting. The Adwsory Committee is not
requesting action on any of these proposals. A summary of the changes is
included for informational purposes

1. Rule261

For purposes of assisting a judge in determining whether he or she
should recuse himself or herself from a case, Rule 26.1 currently requires a
non-governmental corporate party to disclose affiliated corporations.
Spcc:ﬁcally the rule requires the party to name "all parent companies,
subsidiaries (except wholly-owned subsidiaries), and affiliates that have
1ssued ‘shares to the pubhc

The Committee determined that disclosure of subsidiaries or
brother/sister corporations is not necessary. There is only a remote
possibility that a judgment for or against a corporate party would affect a
shareholder of a subsidiary or a brother/sister corporation in a way that
would bias the shareholder. Therefore, a judge’s ownership of an interest
in a subsidiary or brother/ sister corporation should not disqualify the judge
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from hearing the case.

The Committee will recommend that Rule 26.1 require disclosure
only of a parent corporation and any stockholders that are publicly held
companies owning 10% or more of the stock of the party.

2. Rule29

Rule 29 governs amicus briefs. The Local Rules Project provided
the impetus for amendment of this rule. The" ‘proposed amendments do the
following:

a. require that the bnef accompany a motlon for leave to file

the brief;

b. specify which of the items required by Rule 28 should be

included in an amicus brief;

c. establish a page limit for an amicus brief; and

d. prohibit the filing of a reply brief by an amicus.

3. Rule 35

Rule 35 governs in banc proceedings. Several changes have been

approved.

a. Rule 35 currently lists two criteria that can lead to the grant
of an in banc hearing. They are: 1) consideration by the full
court is needed to secure or maintain uniformity of the
court’s decisions with those of the United States Supreme
Court or with the circuit’s own decisions; 2) the case involves
a "question of exceptional importance." The amendment
identifies the existence of an intercircuit conflict as a factor
that may lead a court to conclude that the case involves a
question of "exceptional importance.” Specxﬁcally, if the
panel decision creates a conflict or maintains a conflict
created only by a decision of the same circuit, the case may
involve a question of "exceptional importance.”

b. Rule 35 currently contains no length limits. The amendments
provide that a petition for a hearing or rehearing in banc -
may not exceed 15 pages.

c. A petition for in banc consideration must begin with a

o statement concxsely demonstrating that the case meets the
criteria for in banc consideration.

d.  Language is added to make it clear that a senior Judge ora
judge sitting by de51gnat10n may not call for a vote on a
request for rehearing in banc unless such a judge was a
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member of the panel whose decision is sought to be
reviewed.

4.  Rule 4l

Rule 41 goverris the i issuance of a mandate and the staying of a

mandate. Several amendments have been approved.

a. Rule 41 is currently silent about when a mandate is effectwe
At the request of the Solicitor General the Advisory
Commlttee has, approved an amendment stating that a
mandate is effective when it is issued. ‘

b. Another amendment promdes that the mandate may not issue
while a motlon for a stay of mandate is pending.

c. Rule 41 currcntly prowdes that.a, stay of mandate pending
the fihng of a petltlon for a wnt of certloran cannot exceed
amendnﬁqnts would change \the presumptlve period to 90
days.""A ‘court of appeals remains free to spec1fy a shorter
period for any reason. |

C. Style Revisions

~ The Style Subcommittee prepared draft revisions of Appellate Rules 1-23.
At the Advisory Committee’s October meeting the Committee reviewed all 23
rules and in many instances the Advisory Committee suggested further
amendment or return to the existing language A marked copy showing the
Advisory Committee’s recommendations is attached to the minutes of the October
meeting which are attached to this report. It is likely that the Style Subcommittee
will want to discuss some of the Advisory Committee’s recommendations.

The Advisory Committee compiled a list of substantive questions that arose
during its discussions of the revised rules. Some of those substantive questions
will need to be resolved prior to publication of the rules. In other instances the
Committee Note simply will need to identify an ambiguity in, the existing rule and
note that the language of the revised rule adopts one of the possible
interpretations of the existing language and request comments upon the
Committee’s decision.

The Style Subcommittee is working on the remaining rules. At its spring
meeting the Advxsory Committee will consider as many of the revised rules as
possible. In view of the need to review the rules currently published and the
comments on those rules, it is doubtful that the Advisory Committee will be able
to complete even its initial review of Rules 24-48 at the spring meeting. In as
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much as the initial review brings to light substantive issues that need resolution,
the earliest that the Advisory Committee could be in a position to present the
entire packet of Rules to the Standing Committee would be January 1996. Even
that may be optimistic.

III. MINUTES AND COMMITTEE DOCKET

The reporter’s draft of the minutes of the Advisory Committee’s October
meeting are attached to this report. These minutes have not yet been approved
by the Advisory Committee. The committee’s docket, showing the current status
of its projects, is also attached.
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L. RALPH MECHAM
DIRECTOR

CLARENCE A. LEE. JR.
ASSOCIATE DIRECTOR

= X &
ADMINISTRATIVE OFFICE OF THE
UNITE%;STA( CES %@UR’I‘S JOHN K. RABIEJ
o, LG CHIEF. RULES COMMITTEE
WASHINGTON, D.C. 20544 SUPPORT OFFICE

December 13, 1994

MEMORANDUM TO THE COMMITTEE ON RULES OF PRACTICE AND

PROCEDURE

SUBJECT: Federal Rules of Appellate Procedure -- Revised For Style

The Advisory Committee on Appellate Rules has reviewed the Style
Subcommittees draft of Rules 1-23 of the Federal Rules of Appellate Procedure. The
Rules Committee Support Office has on file a marked copy showing the advisory
committee’s recommendations. If you would like a copy contact Anne Rustin at (202)

273-1820.

T K.Rably

John K. Rabiej
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FRAP Item
89-5

91-2

-

2 U3 (5 (=
Propos
Amendment of FRAP 35(c).

Amend FRAP umc& -and (¢) to’ n_:Ema
*suggestion™ for an:in bancto'a :
"petition” for an in banc.

Amend rules 40(a) and 41(a) to lengthen
time for filing a petition for R&oﬁﬁm
in civil nwmom E<c—S=m the US.

(3

L Lo g

(s

Source
Mr. Robert St. Vrain (CA-8)

Hon. Jon Newman (CA-2)
Mr. St. Vrain (CA-8)

Solicitor General, Kenneth Starr

Lo o Lo o o 3

Current Status

Under study by reporter ‘

Discussion with Supreme Court Clerk to precede
any further action 10/90

Additional drafts requested 12/91

Approved for submission to Standing Committee
4/92

Standing Committee requested that Advisory
Committee reconsider 6/92

Draft approved for submission to Standing
Committee 4/93. Check all other FRAP for
cross-references to "suggestions” for
rehearing in banc

Approved by Standing Committee for publication
to bench and bar 6/93

Publication delayed pending completion of Items
91-25 and 92-4, 9/93

Under study
See notes under item 89-5

Approved for mz_...B_mm_on to Standing Committee
12/91

Approved by Standing OoBB.:oo for publication
1/92

Approved for resubmission to Standing Committee
4/93

Approved by Standing Committee for submission
to the Judicial Conference 6/93

Approved by Judicial Conference 9/93

Forwarded to Congress by Supreme Court 4/94

Effective 12/1/94
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91-8

919

91-11

O 4

Proposal Source
that whenever Local Rules Project
were mailed.
Local Rules Project
numbers.on the Sﬁnmom g ,
appendices. _
Local Rules Project

o o o G o 3

Current Status

Approved for submission to Standing Committee
12/91

Approved by Standing Committee for publication
1/92

Approved for resubmission to Standing Committee
4/93

Approved by Standing Committee for submission
to Judicial Conference 6/93

Approved by Judicial Conference 9/93

Forwarded to Congress by Supreme Court 4/94

Effective 12/1/94

Approved for submission to Standing Committee
12/91

Approved by Standing Committee for publication

- 1/92

Approved for resubmission to Standing Committee
4/93 ,

Approved by Standing Committee 6/93 but not
forwarded to the Judicial Conference,
republished along with other changes to
Rule 32 under item 91-4

Published 11/93

Republished 9/94

Reporter asked to prepare draft 12/91

Approved for submission te Standing Committee
10/92

Approved by Standing Committee for publication
to bench and bar 12/92

Approved for resubmission to Standing Committee
4/93

Approved by Standing Committee for submission
to Judicial Conference 6/93

Approved by Judicial Conference 9/93

Forwarded to Congress by Supreme Court 4/94

Effective 12/1/94
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91-14

91-17

91-22

o (s o (o (23

Proposal
Amendment of Rule 21 so-that a petition -

the judge ...nnﬁoma wz on er perm
the judge to appear.. . .

type om E?-.Bmﬁc,n tha _5:5 vo
presented-to a court in ‘bail matters.

Source
Local Rules Project

Local Rules Project &
Federal Courts Study
Committee

CA-5 in response to
Local Rules Project

L g o Co 3 03

nt Sta

Reporter asked to draft language 12/91

Approved for submission to Standing Committee
10/92

Standing Committee referred the proposal back to
to Advisory Committee for further
consideration 12/92

New draft approved for submission to Standing
Committee 4/93

Approved by Standing Committee for publication
to bench and bar 6/93

Published 11/93

Advisory Committee approved new draft for
submission to Standing Committee for
republication 4/94

Approved by Standing Committee for republication
6/94

Published 9/94

Further study recommended 12/91

Adopted in substance, Reporter asked to
draft language 12/91

Approved for submission to Standing Committee
10/92

Approved by Standing Committee for publication
to bench and bar 12/92

Approved for resubmission to Standing Committee
4/93

Approved by Standing Committee for submission
to Judicial Conference 6/93

Approved by Judicial Conference 9/93

Forwarded to Congress by Supreme Court 4/94

Effective 12/1/94
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:ua E E Current Status
E-NQ Z__Economoommom. ‘ , —.bnm_wz_omwa&oﬁ Reporter asked to draft language 12/91
] ,@Hﬁrww Mr. Kopp, Mr. Strubbe, & Mr. Spaniol
asked to study chart question 12/91
Approved for submission to Standing Committee
10/92
mmu‘ Approved by Standing Committee for publication
to bench and bar 12/92
Approved for resubmission to Standing Committee
4/93
Approved by Standing Committee for submission
) to Judicial Conference 6/93

>33<oa5.—=&&w_08m2380\3
me.imaoaanonmqommgmaﬁoﬁogﬁa\f
mm&zﬁwh\ﬁ

eu-nm Cv&.mnmwinnﬂ Advisory Committee Mr. Kopp asked to prepare memo 12/91

Held over 10/92

Subcommittee appointed 4/93

Approved in substance; subcommittee to

prepare new draft 9/93

‘J\ Approved for submission to Standing Committee
4/94

Approved by Standing Committee for publication
6/94 o

Published 9/94
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FRAP lItein
92-4

925

92-8

5 (3 (5 U3 3 s s o Ut o
Proposal Source
Amendment of Rule 35 to include Solicitor General Starr
E»Q.Q.QE ognum» ‘as ground for
Advisory Comraittee

Enﬁmanﬁ of Rule 38
1) mammum ..?sc_o

Alan B. Morrison, Esq.

3 (o (.J

10

Subcommittee consisting of Judges Logan and
Williams and Mr. Kopp to consult with
Reporter ‘

Report from FJC pending 1/93

On hold pending views of Solicitor General 4/93

Approved in substance; subcommittee to
prepare new draft 9/93

Discussion of new draft postponed until fall
meeting 4/94

Draft approved 10/94 to be submitted to Style
Subcommittee

Approved for submission to Standing Committee
4/93

Approved by Standing Committee for publication
to bench and bar 6/93

Published 11/93 .

Advisory Committee approved new draft for
submission to Standing Committee for
republication 4/94 .

Approved by Standing Committee for republication
6/94

Published 9/94

Subcommittee appointed to Boum.ﬁoa no need for
action at this time 4/93

Subcommittee reported; new chair to be approved
10/94

Lo L L.a
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FRAP [tem
932

93-3

93-5

93-10

93-11

94-1

- stay of mandate. EEE

Amend Rule’8(¢) Fe: " cross-referencs
to Crim. R. 38,

Amend mm__mmiqumw%\ 5
_mm._»:ao om EEE&

Amend Rule 41 re: _om.mﬁv cm E:n mcn

Amend W___n Na 1to delete” use om 83-
*affiliate.”

- Amend Rule d1'7e: effective date of -

mandate,

Applicability of Rule 26.1 to trade assoc.

Amend Rule 26(c) re: length of time
for responding when service is by mail.

Co g O

Source

Department of Justice

Advisory Committec

Advisory Committee

Mr. Joseph Spaniol

Solicitor Generz: Days

Advisory Commiittee

Hon. E. Peterson (Sup. Ct. OR)

Standing Committee

12
Current Status

Approved for submission to Standing Committee
4/93

Approved by Standing Committee for publication
6/93

Published 11/93

Approved for resubmission to Standing Committee
4/94

Approved by Standing Committee for submission
to Judicial Conference 6/94

Approved by Judicial Conference 9/94

Draft approved 10/94 to be submitted to Style
Subcommittee

Draft approved 10/94 to be submitted to Style
Subcommittee

Draft approved 10/94 to be submitted to Style
Subcommittee

Unnnww?.oﬁaHo\ﬁ.no,_uom_—_ﬁﬁomamﬁo
Subcoramittee :

No further action deemed ugnowmwﬁ 10/94

No further action deemed appropriate S\ma

No further action aaaamw %Eovnmwmm 10/94
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