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Dear Judge Maris:

I have recefved under date of Auvsust 29, 1957 a memo-
randur addreszsad to the Chairman, Repcrtcr and Membere of
the Adviscry Cormsittee on Appellsz Hules tranamitting a
copy of "the COWﬂittcc report tos ,thcr with Judge Prettiy-
man's letier of August 28, 1967, to Judgze laris regcarding
Rule 30." The e_c‘osurc ie a comnlcte set of Federal Rules
of Appellate Frocedure. 1 assume th=t that same set has
been sent Lo thie meoters of the Standine Committees., In the
interest of clayifying matiers, T should liwe to expleain
the eract crisin of this rnoeost recernt draft of Pederal Rules
of Appcllate Procedurc,

d Unifors Rulce of Federal

Trc “jnDW éraft of proposc
Appellate Prcccdure was subtwitted by the Adviseory Corrittec
on Aprcllate Rules Lo the Standius Com"tlee on Rules in
August, 1946, and was concidered kv the Standine Comuittee E
at its meeting on Septewmbar 7, 19646,

Lt that reeting the Standine Cervittee avpreved, with
certain fXDressly ireztcd 10dificaticns, all of the rules
provecsed by the Advisory Conmittiee on Aprellate Rules ex-
vept propescd Hulce 30 on Zeproducticon of Yecoszary Parts of
the Record ard propoucd RKule Q@ on Baill,
With rccpect to proposcd Tule 20, the Standing Conmittee
determined to clrevlate 3t amons the Yerncl and rar of the
country s the propossl of the fﬁvwsrv; Cor:-ivlee on Avovel- 4
late Bules alon—- it twe clbternativre drafts, Propes=ed Rule 3
O yoo reeos itod te trhe Tenortir ¢f Lho Aroeldiete Tules :
Cencitles for Turtior LﬁUCIAlS thie 130t of the ithen recent- 1
ly enacint T'atl moetrors ek, :
Tre AGviscry Too - Ptie '
whooaction o of the SUnc Ao it




Hon. Albert », Mzrls, Chairman--Pare 2,
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(1) study the cusmmestions received in response to the circu-

lation of the threoe dzafus dirccted by the Standins Committee
and walie a final rccomwrendation on a propesed rule on repro-

duction of nececsary purtc of the record in the light of that
study; and (2) resubtmit a preposed rule on reclease of prison-
ers in place cof its proposed Rule 9 on Rail,

Tris it has done, and propcsed Rule 9 on Release of
Prisoners and propcesed Rule 30 on Aprendix to the Briefs
constitute amendments to the finsl draft of propcsed Uniform
Rules of Federal Appellate Procedurc originslly submitted to
the Standing Corsnittec in August, 1966,

The Advisory Committee on 4Appellate -Rules dig not, how-
ever, fecl frec to restudy the modifications of 1its prououals
that were directcd by the Standing Cormittee at its meeting of
September 7, 1966, Those modifications have beon Inserted in
the set of Federsl RPules of Apvellate Procedure now being cir-
culated, presumebly to memhers of both Conmittecs, but thev
do not form & psrt of the finel recommendations of the Advi 50Ty -
Cenanittee on Appeliate Rulea. They were inserted by the Re-
porter of that Cormittee on the instructions of the Standing
Committee.

There is st?l)l arnother scurce of difference bet veen thc
f'inal recci-cndations of the rﬂv1so“" Corrittee on Appellsa
Rules and the draft of Tecers] Rules of Appellate ?Poccnure

ncv being circoulated, The Pipo“ er of the Appellate Rules
Cormiittec cssumed it to be hia e sponsibility to betk Com-
mittees bto make such changes as szermed c]eﬁply necessary in

the light of new lerislation, ccurt rules and decisions

With the exceplion of o cha ince in Pule 23 on Custody of Pris-
onera in Fabeas Corpus Proceccdincs (o cavse 1t to cenform
with the Supreme Court Rule acnnied in June, 1947, such
changos are cenfined to the Corrittee ? ot_s. A sinrle change
results fro an coversicht (gec Apporijx, Fule 6),

3
o
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t out in an aprendix attocrted hereto a 1ist

e whatever source from the draft of Proposed
Vederal sppellate Prazctico submlitted to tre
e bty Luc advisory CScamittoe on Avpellate Rules

Uniforrn ™
Sta Wd*P” Corm
in Aus;ust, 1064,

Sincerely ’C‘rf
/:") va'\ {/—'/

/j NI f ("Jr..ﬁfaa ‘/
oand v 3

ADD fJJ&;u Rule s Conmg.
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Rule 1, Sccpe of Rules

The first puarasraph of the ‘lote is new, It was added by
the Reporter to indicate the fAct of November 6, 1966, as the
basic euthority for the promulgation of the rules.

Rule 2, Suspcnsien of Rules

The text of this rule has teen changed precisely in ac-
cordance with the direction of the Co-mittee on Pules. See
Minutes of theo Seotembor 1966 Mecting of the Commitice on

Rules of Practice and Procedure (hercalfter, Fin.) p. 2.

Rule hj.  Aprpez) as of Rirhto-"hen Talen.

The fifth sentence of Rule Lh{v) is chenged by substituting
"rovernment" for "United Staies," This chance cures what ap-
pears to be an unintended textusl variation. The sentence is
taken from FRCrp 37(a){2), where "gevernment" appears

Rule 6.  Apresls by Allowance in Tankruvtey Proceedines

e e

The text of Ruele 6(a) has becen chanred to correct the Re-
perter's oversight., The Aptellate Rules Corrmittee recemmonced
that the tie for tsking appeals in Penkruptcy be made the samne
as In clvil ceses gemerstlyve Thot recermendaticn was emhndied
in 1ty dra”™t of preposed Rule L, and it wos accerted by the
Commitlee on Rules. The Annellate Rules ”o’Wittﬂc, at the time
of mekirz the arove recovrendatien, instructed tha Reporter to
male any other necccosry clanses Lo csuse the rules to be in

with the basic chronre,

Wwile 6(s8) Which the
‘0 to tne St ardine
revition for a1~
cunt cf apprals
the [LA\VP”“LA‘1

3 G 1law, wnich
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w fl‘v -
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Appendix-~Pace 2,

appeals In bankruptcy, adhcrence to the prior practice of allow-
ing a petiticon for allowance Lo be filed at any time within the
time fixed for taliing an apwn »1 of right required that Rule 6(a)
be changed by substituting "within the time provided by Rule h
for llllng a notice of apgeal” in place of "within the time bpro-
vided by section 25 of the Act." This change has be belatedly
made., The result se,mﬁd to require the addition of a final sen-
tence to Rule 6{a): "A notice of appeal need not be filed." That
sentence repsats tne identicsl statement found as the last sen-
tence of Rule 6(d), but the repetition seems functional,

The MNote has been c¢ch

an~ed to direct attention to and to
explain the chanre frow pre

sent practice.

Rule 9. Release ol Priscners,

This rulec is new. Rule 9 as or
Appellate Rulcs Committee reculatec
Comuittee on Rules PGCOtﬂlte; i
the lisht of thc Bail Relorn Ac
Committec offers this rule as er
posal,

~inally proposed by the
eview of bail orders. The
fi orter for study in
966° The Appellate Rules
dr=nt to its or"gﬂnal pro-

o
e}
oo
ko]

Rule 11. Transmicsion of the Resord,

The tzxt of Rule 11(b) has meen chonged precisely in ac-
cordance with the rcction of the Committec on Rulss, Min,,

p. 5. T

Rule 12, TDocketing the Apuoal; Tilia~ of the Record,

The text of Puls 12(a) has bheon chaq"‘d in sccordance with
tha directfon of the Cem=ittec on Rules, ¥in,, p. 5, and in
accor’ance with thio letber o0 its Chairﬂﬂl to the Reporter of
Octeher 25, 1264,

-

Rul ¢ ";} Soviey o Diocigions of the Tax Zourt,
The text of ule 13(a) has been chsn~cd precisely in ac-
cordance with the dirsetion of the Corm-iitesc on Rules. Min,,

pe ¥ (

Tre YNo-wo oz boeoas cier el in the 13-0b of the ¢
chanze A Yo 3t 7y ths Lot o Tevo bhor H, 1954, as the su-
throricy Ter tan pricoloalioor o of solon Lo rerulebe rovisw of
Tax Convt dcclialonn,




Appendix--Pare 3,

Reviewr or Enforcement of Arencey Orders--Yow Obtained;

Intervention.

Rule 15.

been chan~ed in accordance

of Rule 15(a) huas
See Min., p. = (

the Cormmittce on Rules.

The
the direc

text
tion of

The Note has been chanzsed in the licht of the textual
change and to ldentify the Act of Yovember 6, 1946 as the au-
thority for the promulzation of rules to regulate review of
agency orders,

Proceediners,

——— ——

Rule 22, Haheas Corpus

The Text of Rule 22{a) has been cha
cordance with the dircction of the Cormmittee on Rules.

p. 7.

n-ed precisely in ac-
M.,

(a) 1s
the

The second paragraph of the Yohe to Subdivision
new, 1t is added in accordarce with the direction of
Comnmittee on Pules. Min.,, p. 7. -

Rule 23. Custody o7 Prisoners in Fabess Corpus Proceedines,

the Revorter
the

in this rule,
Svorere Court on

Two chanses have been made by

both in the 1icoht of trn promuleation by

June 12, 1967 o7 a new rule on Custody of Priscners in Paheas
Corpus Proceedinrs (\JII~ me Ucurt Rfule h9), The Revorter ss-
sumed that the Commibttes on Rules w-suld wish Lhe chanrces made,

Fe invltes the careful consideration of the Zommittee to the

changes,

he text kas been chanzed by the addition of new sub-
on (ad).

Tne Note has heeon chansed by striking it entirely and

sunrstituting "The rule is the same as Supre~e Covwrt Rule 19,
as anended on June 12, 1067, effective Qctover 2, 1967.

Toie chanze in the text restores o subdivision initilally
recommendsd Lo tne Suvrere Court by the Appellszste Rules Comm
mittec in resnonse to a reqguest from the Court msde in 1955
that the Cermnitiec study its ruls on custody of prisoners
with a vieiwr to surzesting Iwnrovedent.  3Betwesn the time of
its rezormzndation to tho Court and that ¢f 1ts recowowdation
to Lre Cormittee on Rulssz, the Avpellats Pol-o Cevmitlece dew
cided to oL wialt is addel condiviaton (a).

The Appsllate hulos Cc itbes i fir-ly of the view that
there csn be ne ' fvrones Lo ecurbs o7 anpeals and Sy-
pro-s Ceoued veralet o of 4 g dent, rotie Ueportor exe

with’




Appendix--Pa-e |,
12
plainced to the Committee on Rules, ths Appellate Rules Com-
mittec offcred a new rule cn the subiect onlvy with the under-
standing that the Suvnren2 Court would pe advised of the differ-
“ence between its proposed rule and former Supreme Court Rule
}9 and of the necessity for either abrezating or amending the
latter, )

‘ As noted, the Supremc Court has since amended its Ruls

i9 precisely along the lines recomnended by the 4npellate Rules
Committee, But a complicating incident is that in the meantime
the Aopellate Rulzs Committee reconsidered its recommendation
to the Conrt and decided to omit subdivision (d) as superfluocus.
So once again the two ruless arc not precisely in accord. The
solution offered by the Reporter is to add subdivision (d),

It may be that the sudbdivision is superfluous, but this will
lead to fewer problems than will a conflict be ween the Supremse
Court Rule and the Uniform Rule.

The resson for recducing the orisinal, very detailed lNote
to a sinrle sentence is that the purpose of the oricinal Note
was to explain the reasona why the provosed rule differed from
then Supreme Courti Bule ;9. Since the Court has since chaﬁged
its rule, there scems little point In criticizineg its forme
rale. It is true thzt the oP“”*nal note DWOIWdC% an 1ntnpest-
ing "legislative history" For the Suprere Court Rule as well
as thls rulec. But since the CTourt itself declines to provide
that sort of history for its own rvlzg, there way be sn irpro-
preity involved in tnis Cernvritteets providineg it.

Rule 27, YMotions,

The text of RBule 27(c) has buen channed precisely in ac-
cordance with the dircction of the "er-ittec on Rules. *in.,

EpP. 8"9'_

Rule 2%, Briefs.

The text of Rule 28{(d) hus %ecen chan~ed in accordznce with
the dircction of the Cormitiee on Rules, ¥in., p. 9, and in ac-
cordance with the letter of Sts Chzirman to Lhe RPeporier of .
Octobzir 25, 19566, (The comma insor-cd between "nawes" and "of i
parties™ in the seccnd senience is a typosruphicel error and -
should be onitted.)

1

The test of Tde 2%7e) won Vo5 cianred precicely in zeo- :
cordance witnh tnhe dirqzction of the Coxitliec on Dules,  Min.,
r. 9. T
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| Rule 30. ppendix to the Briefs.

This rule is new., It is submitted by the Advisory Com-
mittec on Appellate Rules as ils final recommendation with res-
pect to a rule on reprooucvion of parts of the record on appeal.

/
Rule 31, Filing and Scrvice of Rriefs and the Aopendix.

The textolf Rule 31(c) has been chanced precisely in ac-
cordance with the direction of the Committee on Rules. Min.,
/ p. 11, (It should be noted that 5 ule 30 is accept-
ed, this rulec must be revised to el‘miﬂ“te references to the
aopéﬁUfij‘wfnc:—praiﬁiaﬁ“ﬁia 30 itself fixes the time for fil-
ing and the number of copies of the appendix.)

Rule 32, Form of Briefs, the Aopendix and Opher Papers.

The xt of ®ule 32(a) has been chon~ed precisely in ac-
cordance th the dirc tion of the Cornmittee on Rules, Min.,
p. 11

Rule 3. Gral Arcsumsat,

The text of Rule 3h(b) bas beer changcd vreciscly In ac-

cordance with the dirvecction of the Comsittee on Hules., Min.,
p. 11. T '

The nobte to Rule 23l (b) has been cnsnoed to reflect the
fact tha t a uaJorJty of circults no lonrer allow 5 minutes .
of oral arsumcent, Reduction of the ti~c to 30 minutes by the 5
Third Circuit in 19567 brinrcs to scven the number ol circults
which linit oral arguwrent to 30 minutes in the ordinary case,

Minor ckhan~es hosve been rade in the noles to subdivisions
(b),(c) and (e) to reflcet ehenzes In court rules and to add
a relevant recant accision.

of Mule 4(n) o=t af myle Mhle) nns heon chanzed
_:J— ~

aecomlancs with tho diwmeziicn of tho Cowrittee

T'f:no’ pa ])-
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