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Dear Judgc Pl'aris:

I have recci ved under date of A-.c;-, t 291, 1967 a memo-
randur.r addre-s e to thc Ct-I. r.,l , Rc-pcr(cr and 1Mcmbers of
the Adviscr_,y Cori':uttee on Appellate Rules trans-n7 tting a
copy of "the Committee report tocether with Judge Pretty-
man's Jetter of Au,us;t 28, 1907, to Jiude Jsris rerardino,
Rule 30. " 'hc enclo3ure is a comIlcte set of Federal Kules
of Appelllate FrocedurE;. I assuvme th-. t that same c, set has
been sent to t'ht. mCI]Is of the Stendi ia; Cor-.ittec. In the
interest of cl.r fying; natter;, T should l-ik to explain
t,-e e. act cri1iai of thi.s r:ost recenrt Ornf t of F ederal llules
of lppc llate Frccceclure,

Thc 'Li nal draflt of' pronosod Unlforai Ru) es of ' Ieora)l
Appellate Procedre, ;us szuitte6 L-v tle Adt sorv Corr-lttec
on Apccs)l.ate Ru es te the ctendi- Con- ,ttec on Rulcs in
Augr-uFt, 19,66, ancl .as conc!uerecd h- the Stann-no Committee
at it-; oeetL on Sentther 7, 196'.

Att that '* c t l n- thez Sta'u]t n.- Cw ' tee alcved , with
certain exnrc .l d ir. tccl i:odi ictaI C- a]). of' the rules
propcosed h,- tre nrrlv'S0 sy Coin] tt!c o"p .,-cl)ate Rules ex-
cept proposed u ->l 30 on Re prout 'c. ' FecessaryParts of
the Record arn peropcu:dc' 1l- 9 on. "i

With rc!2o -'t to rule 3c 0, the ,tan'1i nr; 'no'it.tee
dctc r-min. ed t c cate i t p C, tq I' n p ac'. a ,, t!-e
ceuntr-; s. 'e pc>mec 1 of the .rL;x 5Q

1 , Co~u -ittee on A-oel-
l~ate '.ulls :; alr] '-' .; 'tUr a] ttcrnaV ',i .e C'J Sets . ProeCsed RuuI e
'? y ^t. ]. r-ct - ' t. to t c, t!" c >-c ' t.'., ].at " I c s
C C t C, t f fo, l'r ,L, -- 't o' Ir e rr"cl reeent -

,,- f ! C 4. c.. ' S . '-(. f . >; f _\ h.. a rec',- s t t -.tt t t



EHon. Albert; 1? 7."arIs, Chairmnlr-l-Pa.e 2.

(1) study tht si;-'esti ons received in response to the circu-
latiron of the three drafts directed by the Standing Cormmittee
and r; l-e a f nal reco-m'endation cn a nropoesed rule on repro-
duction of neccesa ry partc of the record in the lipht of that
study; and (2) resubmit a prcpoesed rule on release of prison-
ers in plane of its proposed. Rule 9 on 0 ail.

This it has done, and propcsed Rule 9 on Release of
Prison-rs and prooc-sed Rule 30 on Appendix to the Briefs
constitute a-iendiernts to the find.l draft of proposed Uniform
Rules of Federal Appellate Procedure origi;nally submitted tothe Standing Co-,-:ittec- in August, 19k6.

The Advisorv CormnI ttee on jAppellate Rules did not, how-
ever, feel free to restudy the Modifications of' its proposalsthat were directed by the Standing Comittee at its meeting f
September 7, 19,66. Thos-e modifications have been inserted in
the set of Federal Pules of Apiellate Procedure not. beinfr cir-
culated, presumi.ably to r,.ers of both Co-)-mittees, but they
do not feornt! a pSrt of thc fi-nld recolmmendatlons of' the Advisory
Ccmmittee on Arpellate Rules. They were incerted by the Re-
porter of that Co~r.iittee on the instructions of' the Standing
C oun i t tee.

Th ere is st2 11 anoLher scnrce of di ff'ereztce between the
final reccu.-:cndAti Ons; of the Advise-v Ces--n7ittee on AppellateRDules and tlhe draft of Muerc l Rt!l es of Aurnellate Procecure
now bcr-in,; C' rculatcd. Th'eC TB- i-crter of the Appellate Rules
Con-ittee assumeci it to b e his ro-sn!onsib li ' t- to both Coom-
mittee< to e msc such c anI * as SC eC carly necessary inthe lihtv of ncw lc slati on, court rules and decislol es.
I'.ith the. excenti o of a c!-arFe in Pule 23 on Custody of Pris-
oner)s in Babe us Corpus Pr ccrci n-s to cause it to c nfo rm
wi th thc S nL; :Ž: Cour,.t Rule cc' t cI in June , 167 , such
chai!rc a e i CC nol '.,0 t.;e Coru- it to '.'Cts . A_ si nrle che-nge
resuilts f'rc.:^ an oc...icfht (scc Ap ser-U`x, 6ule ).

Tb-e is sct o-_t i an apLcr:di x attact,!od hcreto a list
of all C-l-Js frr; ;ter '.o't rc(e' frcur the draft of Proposed
UrnI foC) ' ul SC o, YeO<S Cpp(- l ue -- eti I sub-, itted to theSta lf~nc rp- Cr,? )- l byivec r~ thy' A';lei.s- CnC',1 ttEe co Appoellate TRules
in Au;u- , I ]'

1:1 U. cv c;'-r .' Uci at v~il T a-n,

Ii t ts Pslc r, CoCnrr t' e

z 7rf>\/MEMO~



APPI:-DIX

EX?;s9L A?1''iiVO ! a: r)ll Tyr) ' - 'k T. r P 7.C'E ,l) UYITTTOR M
HULLS CO tYDLQ.L APPLDLATI PDC t A.D S ITT Y A-DVISCI'Y
COV'T'ITTii_ 0 1 APL.LRATE DUL. TOCll E I OmI TE'_. O PUL-S T\
A UGUSTl, 1966, AD PPRAT TO *tT C(CTSID''R-.D BY rCOM, Im'T 'I TE ON1 R ULES
AT 11' S Mill ]PI 7 O C Sl-P T'>, 22, 1-967.

Rule J . Sccne of Ru] es

Thc first paracraph of the MTote i s new. It was added by
thle Repcorter to andic-eat thr Act of 'ovcmber 6, lq66, as the
basic author-ity for the promuralgation of the rules.

Rule 2. Susocnasi on of Rules

The tex-~t of this vulc has been clhan-ed precisely in ac-
cordanrce wlith the directiln 0 ef the Co.- -- :ittee on Pules. See
_inutrs- of thr ' Sotetrbhor 1966 T'ectinr- rf the Co-mmittee on

Rules of Practise a-id Frocciurc 7rcaft(er, in. p.2

Rul e i. ) Avr.,-) as of_ XJ Tal-cn.

T he fifth scnl-n.rce of F u] 1! (1) is c -anred by substi tuti n
"k overll::un Lt" foi '"United Strates.,." This ch-.-ance cures ;,hat a-n-
pears to be an uni.t-cLrdcl- ie>.tual variation. The sentence is
taken fro' ,-,' r 37(a) (2), v.here "gnvernment." appears.

rTh12 G6. Aprx.^-;Lc tu: A.llolrwance lin ri<ruut~.=7ltc, PI'rozc.l.rgs.

'h c tc:,-t of Rule 6(a) has bcen chea-',ed to correct the ?e-
tor s o i C- hI. The Ap;ellatu Rulrs Cornittee recenmente

tffibat tS~e ti-< f/;;or} t;..X.',a ap-peals i -n ra n' .-ruptcy be made tihe saire
as in clv). c ases 7 1- lv. t ra c'at1 en was embodied
in it_ ci art of PCz)-sco ,ciule It, and it wL5s &cc~,pteo b y theonrmI tte on cc Dulc s, '1hc A>.tl] a '.e ,

1
C es Coyj tt , at the time

of r. ' i.<.,; th o'ee o c l'CCC'"'- e'l t I f~' ,v ~ ~in'l ucteci the2 Repo. ter to
na> an otf he r1- n a' C ce r to c C thc rules to be in

tS the basIc ,,"

TH't S LeC a Jv ' a IC -' I- c in Rl;I, 6)(a) wfhich the
- -1 C" I I l 1 * l l -( ( I k , -r , tc e.c .ln

C O . . _ v t ' ; g -n t~~~~~~c S iv T J f . t e, h;'rse n t, fiO afOrC

'i.i t.. .i I _ ,, , . S . t C c[ '. c . r C ar
C 4 ~~~~t t'~o~hcF

I ,, . , .4t1 _. w -
1- * . v . z w r s : S > F r 9 r 9 . 4-~~~~~~~~C t.. ...



Appendi- -iPaec 2.

appeals in bankruptcy, adhcrence to the prior practice of allow.-
ing a petiticon fo- all owancc to be filed at anry time writhin the
time fixed for tali1ng an appeal of right required that Pule 6(a)

|bc can;ed b,' su7hst; btut-in "i-Ithin the time provided by Rule h
I for filing a notice of appeal" in place of 'W1 thin the time nro-

vided by section 25 of the Act." This chanpe has be belatedly
made. The result seered to require the addition of a finfjl sen-
tence to Rule t(a): "A notice of appeal need not be filed." 'hat
sentence reneats the identi cc. statement found as the last sen-
tence of Rule 6(d), but the repetliton see.nis functional0

The 'Tote has been! chnanro to direct attention to and to
explain the chtina-o frox. present prnactice.

Rule 9. Release of Prisoncrs.

This rul] is new. Rule 9 as or-In ally proposed by the
Appellate Rules Comittee rer-ulated revicw of bhail orders., The
Coni-ittee on Rules reco'-eite2 it to the Reporter for study in
the li:-ht of the Bail Aefor.i Act of 196,i The Appellate Rules
Comrnittec of.fers thns rule ar, an amendn~i-t to its original pro-
posal.

Rule 1]. Tiansmiss ion of the Record.

The t-t of T'lel 11(b) ha-; b-eern clianr.cd orec sely in ac-
cordalcc with tl-he directton of the ''ommn_,tteC on Rul'es, W3'in.,
P. 5.

_rjule ]2. Docoetinc- th} Ar 1-al; 71-lin- of the `ccord.

The text of Y0 ulc 12(n) has 'een chanm--ed in accordance with
the diret'or, of the Cc..-ittLe n Rules, Vin. nP. 5, and in
acco r !aice wi: '14' te l tt-- o " it.s hai r. ac t o thIIe R n or te ' of
O C ten , 1.

Rul 13. ro hOee cn.-o o' the Ta- Conlrt

iThc te-t of 'ule l(a) ifS, been cehm c3 precisel- in ac-
cor-ianec'te w 4Ith th'd etIon of' the Cor'>J ttec On Ru1ls. in.
P. 'l

The N -o F >s bn ^., il inl thn e !-L-1t ot t'r )'- 4.'il
chan-n to i i ,G tim t c ce .!' b 6, 19.q66, as the S all-
t~on' ['en f]'; e n'-, '' - of :'K _cs t ov~ ne'ue -Lto' rw½!- ;'. of
Ta: Cozn-- dec-; .

:L' _ MEN=~~~~~-i



Appendix--Paf~c 3.

Rule 15. Revieut or_ Yn-Jorce-ent oc A',en no Orders--!Trow Obtaineod;
Intoerlent oni.

The text of R1ule 15(a) has beon chan-ed in accordance with
the direction of the Conmlttce on Rules. See Yin., p.

The Note has been chanred in the liht of the textual
change and to identify the Act of Nloverber 6, 1966 as the au-
thority for the promuliation of rulles to regulate review of
agency orders.

Rule 22. Habeas Corpus Proceed-Ir-s.

The Text of Rule 22(a) has been chan.-ed precisely in ac-
cordance with the direction of the Committee on Rules. Yin.;
p. 7.

The second para,-graph of the Note to Subdi v5-sion (a) is
new. It is aded in accordCr3<t;e wi!th the direction o" the
Co-r.mittee on Rules. Min., p. 7.

Rule 23. Custodo?' Prisonnra inTabloreas 'Corous ProceedlnrI.q.

Two chan,-es have been made b-, the Peporter in this rule,
both in the l-pht of th'e ronu. r - ti on y the sunren-c Court on
June 12, 1'-67 of a nc rule on CiiS-to(ly of Prisoners in Paheas
Corptn~us Prlocerfdinl; (>'Jln'rc<'e roCou-t Rule LV?). The R~eporter ss-
surred that the Conmi tte' on R'.ules s ld wish the chanres made.
lie invites the carful] conm;ideratoan of' the CormIttee to the
chang L-,es.

Th Z te.:t Ihas becn cha-sedl bY the additi on of ne-o sub-
div-sion (d).

r~Th Note ha7s bceen chanr-ed by strikin, it entirely and
s ustitutin, "The )rule is thte same as Sunre-- Court Rule lt9,
as amended on tune 12, 1067, eff'ectivc October 2, 1967.

The chinne i tUe text r.storcs a sul-divI sion initially
recommendl-rd t'Io t nc- Sum,-!,, e COJrt by the 1,pellate Rules CC'-

mittec in res)o.se to a reest fro. the 'Court mide in 196'5
that the Ccma1 t C-c Stud r i's rul_ on custodly of prisoners
with a viar to l' e- icat. Botwoon the time of
its r coo n o'Lto C)t 

0 r and6 that rf it' reco-."-o n-at on
to C) t 00 ul C,% ata Rulns Ccm< tte

cided to C- t a A i A a7 c n (d)

The) >t)' -la] t "; u'. !- C. c S> .t , 1. f> l c;i? tho . _ * em t;h .at

therc c-n be no 6c fL' .-c. . 'acn e r o en rels and ru1-
T, ,- ^ L. xcar 'e-n' -......- i s . , ier'orta ox-
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plainod to the Co-nmilttce on Rules, the Appellate Pules Con-

mittec offereo - a new rule cn thf suib ect onlbT with the u-,nder-
standin, that Sunre-,e Court wourl 'e adviisod of the differ-
ence botween its proposed rule and foriicr Supreme Court Rule
)i9 and of the necc ssitty for either ahrczating or anmending the
1 at t .

As noted, the Supreyme Court has since amended its Pule
1J9 precisely along the lines reco-,nen-ic-ed by the Appellate Rules
Committee. But a complicatinr, incident is that in the meantime
the Aspellate Rules Committee reconsidered its recommendation
to the Court and decided to o-it subdivision (d) as superfluous.
So once again the twro rules are not precisely in accord. The
soluation offered by the Reporter I-s to add subdinv sion (d).
It may be that the subdivision is sumerfluous, but this will
lead to fewer problems than wi]l1 a conflict between the Supreme
Court Rule and the Unifor.m Rule.

The reason for reducing- the or>'-nal, very detailed Note
to a sin-ls. sentence is that the moirose of 'the orirtnal "Tote
was to exolain the reasons whv t'e pronosed rule differed fromn
then Suoremre Court liule h9. Since the' Court has since chanced
its rulc, th(-ie seres little point in criticizing' its former
rule. It is true tL't the oricnal note provides an interest-
ing "le-islative history" .or the Sunrc-e Court Rule as well
as this rule. But since the Court itself dccilies to prov-ide
that sort of history for its o-:n rules, there may he an IT-pro-
prelty invo>cd in this Ce'n-trlttne's providinf-g it,

Rulc 27. Mcti' en.

The' text of Rule 27(c) has ben e'-haeed preci'seI in ac-
cordnce with th-e dierl'tien of t'h cn- ttee on Rules. `'in.,
pp. 8-9._

Rule 2q. P, rIcfs.

The te-t o f Rule PF`(d) has been char-ed in accor.'ance with
the direction of the Co50iittce on rules, Vin., p. 9, and in ac-
corance ,With the le.>tt.r of its Chr -a nan to the eponrter of
Octoba-3i 25, 19S6. ('The comma macrind bet-ceen "names" and "of
pltje-s in the second sentence i a troographlc ci error and
shoal]d be oK tted .)

Thl- te,-t f R ii I 2'/e) '-_ cian,..' pe- rselv In 2C-
coreanoc ith the cli ticia o' ti _ _ c ot I'ules. ?in.
p. 9.

,,} I
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Rule 30. xlooendix to thc Briefs.

This rule is new. It is subm-itted by the Advisory C5m-

mittee on Appellate Rules as its final recorr.:end.ation with res-

pect to a rule on reproduction of parts of the record on appeal.

Rule 31. Filinc and Service of Briefs and the A2endlix.

The textof Rule 31(c) has been chanL-ed precisely in ac-

cordance wfrith the direction of the Committee on Rules. Min.,
p. 11. (It should be noted that d-Hule 30 is a cept-

! ed, thisp rul to elitinate references to thef

ed a tpei rulne must ed Ru 30 itSeldf ftexies the time for filt
ing and the number of copies of the appendix.)

Rule 32. Form of Briefs, the ATupeenrix and n4hi:?r Papers.

The text of Rule 32(a) thas been chanced precisely in ac-

cordance with the direction of the Cor-iittce on Rules. ""in.,
p. 11,._

Rule 31. Oral Arrmmnt.

Trhe text of Rule 3!i(b) h-as bee. cnanrcc! cemcsely in ac-

cordance with the directlon o, tthe Comitte ecn Rules. Mmin. ,
p. 11.

The note to Rule 31 (b) h-s been chrianc. to reflect the
fact that a majoity of circults no lorn-Cr allow. I!)- minutes

of oral aru mcont. Rednction of thie tL'c to 30 ninute3 by the

Thirdl Circuit in 1967 bri n-s to seven the nun-;-,cr of circuits
which limit oral ar!~uwcrnnt to 30 minute3 in the ordinary case.

Rule 3q. osts.

lMino~r c-arn7C s havtce been radc in t'-; notes to subdlvivsions
(b),(c) a-cd (e) to rfLI ct canaj!,es I n. coul't rules and to add

a rclev-nt rec-nt; ccisilon.

Rd C,!, *). ttorneys

The text o Ro (b) -n ,1 ru] e ', ! c) h!c-, b!en cated

on e< Cely in ac.cr%"'C L t'-. 5?- t; ci c he Co'o2' ttee

on <nlc;. .Y n., p. ],.
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