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I. Introduction

The Advisory Committee on Evidence Rules (“the Evidence Rules Committee” or “the
Committee”) met on April 12 and 13™ in Rancho Santa Fe, California. The Evidence Rules
Committee approved one proposed amendment to the Evidence Rules — ultimately for direct
enactment by Congress — with the recommendation that the Standing Committee approve it and
recommend to the Judicial Conference that it be proposed to Congress. The proposed Rule 502 is
discussed as an action item in this Report, along with the accompanying report to Congress and a
separate report on selective waiver.

The Evidence Rules Committee also approved a report to Congress on the necessity and
desirability of codifying a “harm-to-child” exception to the marital privileges. This report was
prepared pursuant to the Adam Walsh Child Protection Act, which requires the Standing Committee
to report to Congress on the necessity and desirability of codifying such an exception. The report is
drafted as a report from the Standing Committee to Congress, and the Evidence Rules Committee
recommends that the Standing Committee approve the report and send it to Congress. The report on
the harm-to-child exception is discussed as a second action item in this Report.



The Evidence Rules Committee also discussed a proposal to add a time-counting rule to the
Evidence Rules; it voted unanimously to take no action on the proposal, on the grounds that a time-
counting rule was not necessary in the Evidence Rules and that implementation of such a rule, in the
context of parallel amendments to the Civil and Criminal Rules, would lead to confusion and
litigation. The Evidence Rules Committee further decided to proceed with a restyling project.
Finally, the Committee has decided to consider a possible amendment to Rule 804(b)(3), the hearsay
exception for declarations against penal interest. The decisions on time-counting, restyling, and Rule
804(b)(3) are discussed as separate information items in this Report.

The draft minutes of the April 2007 meeting set forth a more detailed discussion of all the
matters considered by the Evidence Rules Committee. Those minutes are attached to this Report.
Also attached is the proposed amendment to Rule 502 and the accompanying reports to Congress,
and the proposed report to Congress on the harm-to-child exception to the marital privileges.

II. Action Items

A. Proposed Rule 502 on Waiver of Attorney-Client Privilege and Work
Product.

The Evidence Rules Committee has found a number of problems with the current federal
common law governing the waiver of attorney-client privilege and work product. One major problem
is that significant amounts of time and effort are expended during litigation to preserve the privilege,
even when many of the documents are of no concern to the producing party. Parties must be
extremely careful, because if a privileged document is produced, there is a risk that a court will find
a subject matter waiver that will apply not only to the instant case and document but to other cases
and documents as well. Enormous expenses are put into document production in order to protect
against inadvertent disclosure of privileged information, because the producing party risks a ruling
that even a mistaken disclosure can result in a subject matter waiver. After a number of public
hearings and extensive public comment, the Committee has determined that the discovery process
would be more efficient and less costly if waiver rules are relaxed.

Another concern expressed to the Committee involves the production of confidential or work
product material by a corporation that is the subject of a government investigation. Most federal
courts have held that such a disclosure constitutes a waiver of the privilege, i.e., the courts generally
reject the concept that a “selective waiver” is enforceable.

Concerns about the common law of waiver of privilege and work product have been voiced.
in Congress as well. The Chair of the House Judiciary Committee requested the Judicial Conference
to initiate the rulemaking process to address the litigation costs and burdens created by the current
law on waiver of attorney-client privilege and work product protection. It was recognized that any



rule prepared by the Advisory Committee would eventually have to be enacted directly by Congress,
as it would be a rule affecting privileges. See 28 U.S.C. § 2074(b).

In2006 the Evidence Rules Commiittee prepared a draft rule that would address the problems
of'subject matter waiver, inadvertent disclosure, enforceability of confidentiality orders, and selective
waiver. This draft rule was distributed to selected federal judges, state and federal regulators,
members of the bar, and academics. On the first day of its April 2006 meeting, the Committee held
amini-hearing on the proposed rule 502 and Committee Note, inviting presentations from those who
reviewed the rule. Based on comments received at the hearing, the Evidence Rules Committee
revised the draft. Most importantly, the draft was scaled back so that it would not apply when a
disclosure is made in state court and the waiver determination is made by a state court (the so-called
“state to state” problem).

After discussion and review of the draft rule on waiver at its Fall 2006 meeting, the
Committee unanimously agreed on the following basic principles, as embodied in the proposed Rule
502:

1. A subject matter waiver should be found only when privilege or work product has
already been disclosed, and a further disclosure “ought in fairness” to be required in order
to protect against a misrepresentation that might arise from the previous disclosure.

2. An inadvertent disclosure should not constitute a waiver if the holder of the
privilege or work product protection acted reasonably to prevent disclosure and took
reasonably prompt measures to rectify the error.

3. A provision on selective waiver should be included in any proposed rule released
for public comment, but should be placed in brackets to indicate that the Committee had not
yet determined whether a provision on selective waiver should be sent to Congress.

4. Parties to litigation should be able to protect against the consequences of waiver
by seeking a confidentiality order from the court; and in order to give the parties reliable
protection, that confidentiality order must bind non-parties in any federal or state court.

5. Parties should be able to contract around common-law waiver rules by entering
into confidentiality agreements; but in the absence of a court order, these agreements cannot
bind non-parties.

6. Rule 502 must apply in state court actions where the question considered by the
state court is whether a disclosure previously made in federal court constitutes a waiver. If
Rule 502 did not apply in such circumstances, then parties could not rely on it, for fear that
any disclosure of privilege or work product in compliance with Rule 502 could nonetheless
be found to be a waiver — even a subject matter walver — in a subsequent action in state
court.



After substantial discussion at the Spring 2006 meeting, the Evidence Rules Committee
unanimously approved a proposed Rule 502 and the accompanying Committee Note for release for
public comment. The Standing Committee released the rule for public comment. The public
comment period ended in February 2007.

The Evidence Rules Committee received more than 70 public comments on proposed Rule
502, and held two public hearings at which more than 20 witnesses testified. At its April 2007
meeting, the Committee carefully considered all of the public comment, as well as other issues raised
by Committee members after extensive review of the text of proposed Rule 502. The following
changes were made to proposed Rule 502 as it was issued for public comment:

1. Changes were made by the Style Subcommittee of the Standing Committee, both
to the text as issued for public comment, and to the changes to the rule made at the April
2007 Evidence Rules Committee meeting.

2. The text was clarified to indicate that the protections of Rule 502 apply in all cases
in federal court, including cases in which state law provides the rule of decision.

3. The text was clarified to stress that Rule 502 applies in state court with respect to
the consequences of disclosures previously made at the federal level — despite any
indication to the contrary that might be found in the language of Rules 101 and 1101.

4. Language was added to emphasize that a subject matter waiver cannot be found
unless the waiver is intentional-—so that an inadvertent disclosure can never constitute a
subject matter waiver.

5. The Committee relaxed the requirements necessary to obtain protection against

- waiver from an inadvertent disclosure. As amended, the inadvertent disclosure provision

assures that parties are not required to take extraordinary efforts to prevent disclosure of

privilege and work product; nor are parties required to conduct a post-production review to
determine whether any protected information has been mistakenly disclosed.

6. The protections against waiver by mistaken disclosure were extended to
disclosures made to federal offices or agencies, on the ground that productions in this context
can involve the same costs of pre-production privilege review as in litigation.

7. The selective waiver provision — on which the Evidence Rules Committee had
never voted affirmatively — was dropped from the Proposed Rule 502. The Evidence Rules
Committee approved a separate report to Congress on selective waiver, setting forth the
arguments both in favor and against the doctrine, and explaining the Committee’s decision
to take no position on the merits of selective waiver. The Evidence Rules Committee also
prepared language for a statute on selective waiver to accompany that separate report to
Congress; while the Committee took no position on the merits, it determined that the



language could be useful to Congress should it decide to proceed with a separate selective
waiver provision.

8. The Committee deleted the language conditioning enforceability of federal court
confidentiality orders on agreement of the parties. It concluded that a federal order finding
that disclosure is not a waiver should be enforceable in any subsequent proceeding,
regardless of party agreement.

9. The definition of work product was expanded to include intangible information,
as the work product protection under federal common law extends to all materials prepared
in anticipation of litigation, including intangibles.

After considering and approving these changes, the Evidence Rules Committee voted
unanimously in favor of 1) Proposed Rule 502 as amended from the version issued for public
comment; 2) a cover letter to Congress to accompany and explain Proposed Rule 502; and 3) a
separate letter to Congress concerning selective waiver, taking no position on the merits, but
including language for a selective waiver statute should Congress decide to proceed with separate
legislation. Each of these documents is set forth in an appendix to this Report.

Recommendation: The FEvidence Rules Committee unanimously
recommends that the Standing Committee 1) approve Proposed Evidence
Rule 502, the cover letter to Congress accompanying the Proposed Rule,
and the separate letter to Congress on selective waiver, and 2) refer those
documents to the Judicial Conference with the recommendation that they
be submitted to Congress.

B. Report on the Harm-to-Child Exception to the Marital Privileges

Public Law 109-248, the Adam Walsh Child Protection and Safety Act of 2006, directs the
Evidence Rules Committee and the Standing Committee to “study the necessity and desirability of
amending the Federal Rules of Evidence to provide that the confidential marital communications
privilege and the adverse spousal privilege shall be inapplicable in any Federal proceeding in which
a spouse is charged with a crlme against 1) a child of either spouse; or (2) a child under the custody
or control of either spouse.”

At its last two meetings, the Evidence Rules Committee researched and analyzed the
necessity and desirability of amending the Evidence Rules to provide a “harm-to-child” exception



to the marital privileges. The Committee has determined that almost all courts to consider the
question have already adopted an exception to the marital privileges for cases in which the defendant
is charged with harm to a child in the household. One recent federal case, however, refused to adopt
a harm-to-child exception to the adverse testimonial privilege; that court allowed the defendant’s
wife to refuse to testify even though the defendant was charged with sexually abusing a child in the
household. The Committee has concluded, however, that this recent case is dubious authority,
because its sole expressed rationale is that no court had yet established a harm-to-child exception,
even though reported cases do in fact apply a harm-to-child exception in identical circumstances —
including a previous case in the court’s own circuit.

The Evidence Rules Committee determined that it would not itself propose an amendment
to the Evidence Rules solely to respond to a recent aberrational decision that is not even controlling
authorityinitsowncircuit. ~ Committee members also noted that an amendment to establish a harm
to child exception would raise at least four other problems: 1) piecemeal codification of privilege
law; 2) codification of an exception to a rule of privilege that is not itself codified; 3) difficulties
in determining the scope of such an exception, e.g., whether it would apply to harm to an adult child,
a step-child, etc.; and 4) policy disputes over whether it is a good idea to force the spouse, on pain
of contempt, to testify adversely to the spouse, when it is possible that the spouse is also a victim of
abuse.

The Evidence Rules Committee prepared a draft report to submit to the Standing Committee,
styled as a report by the Standing Committee to Congress. The report concludes that an amendment
to the Evidence Rules to codify a harm-to-child exception is neither necessary nor desirable. The
Committee also decided, however, that the report should include draft language for a harm-to-child
exception should Congress decide to consider codification of the exception. The following draft
language was approved by the Evidence Rules Committee:

Rule 50_. Exception to Spousal Privileges When Accused is Charged With Harm
to a Child. — The spousal privileges recognized under Rule 501 do not apply in a prosecution
for a crime [define crimes covered] committed against a [minor] child of either spouse, or
a child under the custody or control of either spouse.

The draft report of the Standing Committee to Congress is attached as an appendix to this Report.

Recommendation: The Evidence Rules Committee recommends that the
Standing Committee adopt the draft report on the harm-to-child exception
to the marital privileges and refer the report to Congress.



II1. Information Items

A. Time-Counting Project

The Evidence Rules Committee carefully considered the time-counting template prepared
by a Subcommittee of the Standing Committee. The Committee voted unanimously that it would
take no action on an amendment to add a rule on time-counting to the Evidence Rules. The
Committee determined that there is no need for an amendment to the Evidence Rules that would
specify how time is to be counted, because 1) there is no existing problem that would be resolved

by such an amendment, and 2) adding the template to the Evidence Rules is likely to create
confusion and unnecessary litigation.

There are only a handful of Evidence Rules that are subject to day-based time-counting: 1)
Under Rule 412, a defendant must file written notice at least 14 days before trial of intent to use
evidence offered under an exception to the rape shield, unless good cause is shown; and 2) Under
Rules 413-415, notice of intent to offer evidence of the defendant’s prior sexual misconduct must
be given at least 15 days before the scheduled date of trial, unless good cause is shown. There are
only two year-based time periods that could potentially be subject to a time-counting rule that would
govern when a time period begins and ends: 1) Rule 609(b) provides a special balancing test for
convictions offered for impeachment when the conviction is over 10 years old; and 2) Rules 803(16)
and 901(b)(8) work together to provide for admissibility of documents over 20 years old.

The Evidence Rules Committee concluded first that there is no need to change the number
of days in any time periods in the Evidence Rules, because they are 14 days or longer and so will not
be shortened or otherwise affected by the time-counting template. Nor did the Committee find a
need to specify when the time periods in the Evidence Rules begin or end. The Committee was
unable to find any reported case, nor any report from any other source, to indicate that there has been
any controversy or problem in counting the time periods in the Evidence Rules. The Committee
noted that the day-based time periods in the Evidence Rules are all subject to being excused for good
cause, and if there is any close question as to when to begin and end counting days, the court has the
authority to excuse the time limitations. As to the year-based time periods, it would be extremely
unlikely for a situation to arise in which the timespan is so close to the limitation that it would make
a difference to count one day or another. Any dispute on time-counting as to the two year-based time
periods in the Evidence Rules could be handled by the court or the proponent of the evidence by
simply waiting a day to admit the evidence.

The Evidence Rules Committee also noted the anomalies that could arise in trying to match
a time-counting rule in the Evidence Rules with parallel time-counting provisions in the Civil and
Criminal Rules. Most of the provisions in the time-counting template have no applicability to the
Evidence Rules — examples include the subdivisions on counting hour-based time periods and on
inaccessibility of the clerk’s office. The Committee was concerned that the inclusion of provisions
with no applicability to the Evidence Rules could create confusion; lawyers who assume quite
properly that Evidence Rules are written for a purpose may think that there must be some hour-based



time period or some need to determine inaccessibility that they have overlooked. The problems could
perhaps be addressed by tailoring the text of the template and deleting the provisions that have no
utility in the Evidence Rules. But the Committee found that solution to raise problems of its own.
- If atime-counting Evidence Rule were not identical to the time-counting Civil and Criminal Rules,
there is likely to be confusion and an invitation to litigation — one party arguing that the Evidence
Rules count the time in one way and the other arguing that the Civil/Criminal rule comes out
differently. And this is especially problematic because the template covers not only time-counting
under the rules, but also time-counting under statutes, local rules and court orders. Under that
language, the time-counting rule in the Evidence Rules would make it applicable not only to the few
time-based Evidence Rules, but also to any statute or local rule that may be raised in the litigation
— making it all the more important that the time-counting Evidence Rule track the Civil and
Criminal Rules exactly.

For all these reasons, the Evidence Rules Committee voted unanimously to take no action
on an amendment that would add a time-counting rule to the Evidence Rules.

B. Proposed Restyling Project

The Evidence Rules Committee has decided to undertake a project to restyle the Evidence
Rules. The project is intended to be similar to the restyling projects for Appellate, Criminal and Civil
Rules that have been completed. Interest in restyling arose when the Committee considered the
possibility of amending the Evidence Rules to take account of technological developments in the
presentation of evidence. Many of the Evidence rules are “paper-based”; they refer to evidence in
written and hardcopy form. The Committee determined that a restyling project can be used in part
to update the paper-based language used throughout the Evidence Rules. Members also reasoned that
the Evidence Rules in current form are often hard to read and apply, and that a more user-friendly
version would especially aid those lawyers who do not use the rules on an everyday basis.

Professor Joseph Kimble, the Standing Committee’s consultant on Style, has already
prepared a restyled version of three Evidence Rules — Rules 103, 404(b) and 612. The Evidence
Rules Committee looks forward to working with Professor Kimble and the Style Subcommittee of
the Standing Committee on this important project. The Evidence Rules Committee has set no
timetable for completion of the restyling project.

C. Crawford v. Washington and the Federal Rules Hearsay Exceptions

The Evidence Rules Committee continues to monitor case law developments after the
Supreme Court’s decision in Crawford v. Washington. The Court in Crawford held that if hearsay
is “testimonial,” its admission against the accused violates the right to confrontation unless the



declarant is available and subject to cross-examination. The Court rejected its previous reliability-
based confrontation test, at least as it applied to “testimonial” hearsay. Recently in Whorton v.
Bockting, the Court held that if hearsay is not testimonial, then its admissibility is governed solely
by rules of evidence, and not by the Confrontation Clause; thus, the only guarantee of reliability of
non-testimonial hearsay is in the rules of evidence. :

The decision in Bockting raises the question of whether any amendments should be proposed
to the hearsay exceptions on the ground that as applied to non-testimonial hearsay, a particular
exception may not be sufficiently reliable to be used against an accused. Before Bockting, it could
still be argued that reliability-based amendments would not be necessary in criminal cases because
the Confrontation Clause still regulated the reliability of non-testimonial hearsay. But that is no
longer the case after Bockting.

The Evidence Rules Committee tentatively noted that one possibly questionable exception
is Rule 804(b)(3), which provides that a hearsay statement can be admitted against the accused upon
a finding that a reasonable declarant could believe that making the statement could send to subject
him to a risk of penal sanction. There is no requirement in the Rule that the government provide any
further cotroborating circumstances indicating that the statement is trustworthy — even though the
accused must provide corroborating circumstances to admit such a statement in his favor. The
Committee will consider at its next meeting whether it is necessary to amend Rule 804(b)(3) to
require that the government provide corroborating circumstances guaranteeing trustworthiness before
a declaration against penal interest can be admitted against an accused.

I'wish to emphasize that in regard to any rules or other items as to which the Committee has
indicated possible interest, the Committee continues to be wary of recommending changes that are
not considered absolutely necessary to the proper administration of justice.

Attachments:

Proposed Evidence Rule 502 and Committee Note.

Draft cover letter to Congress on Rule 502.

Draft cover letter to Congress on selective waiver.

Draft report to Congress on the harm-to-child exception to the marital privileges.
Draft minutes of the April 2007 meeting of the Evidence Rules Committee.



Advisory Committee on Evidence Rules
Proposed Amendment: New Rule 502

PROPOSED AMENDMENT TO THE
FEDERAL RULES OF EVIDENCE®

Rule 502. Attorney-Client Privilege and Wdrk Product:
Limitations on Waiver

1 The following provisions apply. in the circumstances set
2 out, to disclosure of a communication or information covered -
3 by the attorney-client privilege or work-product protection.
4 (g) Disclosure made in a federal proceeding or to a
5 federal office or agency; scope of a waiver. — When the
6 disclosure is made in a federal proceeding or to a federal
7 office or agency and waives the attornev—client_privilege or
8 work-product protection, the waiver extends to an undisclosed
9 communication or information in a . federal or state

10 proceeding only if:

11 : (1) the waiver is intentional;

‘New material is underlined.
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(2) the disclosed and undisclosed

communications or information concern the same

subject matter; and

(3) they ought in fairness to be considered

together.

(b) Inadvertent disclosure. — When made in a

federal proceeding or to a federal office or agency, the

disclosure does not operate as a waiver in a federal or state

proceeding if:

(1) the disclosure is inadvertent;

(2) the holder of the privilege or protection took

reasonable steps to prevent disclosure: and

(3) the holder promptly took reasonable steps to

rectify the error. including (if applicable)

following Fed. R. Civ. P. 26(b}(5)(B).

(c) Disclosure made in a state proceeding. — When

the disclosure is made in a state proceeding and is not the
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subiject of a state-court order, the disclosure does not operate

as a waiver in a federal proceeding if the disclosure:

(1) would not be a waiver under this rule if it had

been made in a federal proceeding: or

(2) is not a waiver under the law of the state

where the disclosure occurred.

(d) Controlling effect of court order. — A federal

court may order that the privilege or protection is not waived

by disclosure connected with the litisation pending before the

court. The order binds all persons and entities in all federal

or state proceedings, whether or not they were parties to the

litigation.

(e) Controlling effect of party agreement. — An

agreement on the effect of disclosure is binding on the parties

to the agreement, but not on other parties unless it is

incorporated into a court order.
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() Controlling effect of this rule.— Notwithstanding

Rules 101 and 1101, this rule applies to state proceedings in

the circumstances set out in the rule. And notwithstanding

Rule 501, this rule applies even if state law provides the rule

of decision.

(2) Definitions. — In this rule:

1) ‘attorney-client privilege” means _the

protection that applicable law provides for confidential

attorney-client communications; and

2) “work-product _protection” means the

protection that applicable law provides for tangible

material (or its intangible equivalent) prepared in

anticipation of litigation or for trial.
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Committee Note
This new rule has two major purposes:

1) It resolves some longstanding disputes in the courts about
the effect of certain disclosures of communications or information
protected by the attorney-client privilege or as work product —
specifically those disputes involving inadvertent disclosure and
subject matter waiver.

2) It responds to the widespread complaint that litigation costs
necessary to protect against waiver of attorney-client privilege or
work product have become prohibitive due to the concern that any
disclosure (however innocent or minimal) will operate as a subject
matter waiver of all protected communications or information. This
concern is especially troubling in cases involving electronic
discovery. See, e.g., Rowe Entertainment, Inc. v. William Morris
Agency, 205 F.R.D. 421, 425-26 (S.D.N.Y. 2002) (finding that in a
case involving the production of e-mail, the cost of pre-production
review for privileged and work product would cost one defendant
$120,000 and another defendant $247,000, and that such review
would take months). See also Report to the Judicial Conference
Standing Committee on Rules of Practice and Procedure by the
Advisory Committee on the Federal Rules of Civil Procedure,
September 2005 at 27 (“The volume of information and the forms in
which it is stored make privilege determinations more difficult and
privilege review correspondingly more expensive and time-
consuming yet less likely to detect all privileged information.”);
Hopson v. City of Baltimore, 232 F.R.D. 228, 244 (D.Md. 2005)
(electronic discovery may encompass “millions of documents” and
to insist upon “record-by-record pre-production privilege review, on
pain of subject matter waiver, would impose upon parties costs of
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production that bear no proportionality to what is at stake in the
litigation”) .

The rule seeks to provide a predictable, uniform set of
standards under which parties can determine the consequences of a
disclosure of a communication or information covered by the
attorney-client privilege or work product protection. Parties to
litigation need to know, for example, that if they exchange privileged
information pursuant to a confidentiality order, the court’s order will
be enforceable. Moreover, if a federal court’s confidentiality order is
not enforceable in a state court then the burdensome costs of privilege
review and retention are unlikely to be reduced.

The Committee is well aware that a privilege rule proposed
through the rulemaking process cannot bind state courts, and indeed
that a rule of privilege cannot take effect through the ordinary
rulemaking process. See 28 U.S.C § 2074(b). It is therefore
anticipated that Congress must enact this rule directly, through its
authority under the Commerce Clause. Cf. Class Action Fairness Act
0f 2005, 119 Stat. 4, PL 109-2 (relying on Commerce Clause power
to regulate state class actions).

The rule makes no attempt to alter federal or state law on
whether a communication or information is protected under the
attorney-client privilege or work product immunity as an- initial
matter. Moreover, while establishing some exceptions to waiver, the
rule does not purport to supplant applicable waiver doctrine generally.

The rule governs only certain waivers by disclosure. Other
common-law waiver doctrines may result in a finding of waiver even
where there is no disclosure of privileged information or work
product. See, e.g., Nguyen v. Excel Corp., 197 F.3d 200 (5" Cir.
1999) (reliance on an advice of counsel defense waives the privilege
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with respect to attorney-client communications pertinent to that
defense); Ryers v. Burleson, 100 F.R.D. 436 (D.D.C. 1983)
(allegation of lawyer malpractice constituted a waiver of confidential
communications under the circumstances). The rule is not intended
to displace or modify federal common law concerning waiver of
privilege or work product where no disclosure has been made.

Subdivision (a). The rule provides that a voluntary disclosure
in a federal proceeding or to a federal office or agency, if a waiver,
generally results in a waiver only of the communication or
information disclosed; a subject matter waiver (of either privilege or
work product) is reserved for those unusual situations in which
fairness requires a further disclosure of related, protected information,
in order to prevent a selective and misleading presentation of
evidence to the disadvantage of the adversary. See, e.g., In re von
Bulow, 828 F.2d 94 (2d Cir. 1987) (disclosure of privileged
information in a book did not result in unfairness to the adversary in
a litigation, therefore a subject matter waiver was not warranted); /n
re United Mine Workers of America Employee Benefit Plans Litig.,
159 F.R.D. 307, 312 (D.D.C. 1994)(waiver of work product limited
to materials actually disclosed, because the party did not deliberately
disclose documents in an attempt to gain a tactical advantage). Thus,
subject matter waiver is limited to situations in which a party
intentionally puts protected information into the litigation in a

~ selective, misleading and unfair manner. It follows that an inadvertent

disclosure of protected information can never result in a subject
matter waiver. See Rule 502(b).The rule rejects the result in In re
Sealed Case, 877 F.2d 976 (D.C.Cir. 1989), which held that
inadvertent disclosure of documents during discovery automatically
constituted a subject matter waiver.

The language concerning subject matter waiver — “ought in
fairness” — is taken from Rule 106, because the animating principle
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is the same. A party that makes a selective, misleading presentation
that is unfair to the adversary opens itself to a more complete and
accurate presentation. See, e.g., United States v. Branch, 91 F.3d 699
(5™ Cir. 1996) (under Rule 106, completing evidence was not
admissible where the party’s presentation, while selective, was not
misleading or unfair).

To assure protection and predictability, the rule provides that
if a disclosure is made at the federal level, the federal rule on subject
matter waiver governs subsequent state court determinations on the
scope of the waiver by that disclosure.

Subdivision (b). Courts are in conflict over whether an
inadvertent disclosure of a communication or information protected
as privileged or work product constitutes a waiver. A few courts find
that a disclosure must be intentional to be a waiver. Most courts find
a waiver only if the disclosing party acted carelessly in disclosing the
communication or information and failed to request its return in a
timely manner. And a few courts hold that any inadvertent disclosure
of'a communication or information protected under the attorney-client
privilege or as work product constitutes a waiver without regard to
the protections taken to avoid such a disclosure. See generally
Hopson v. City of Baltimore, 232 F.R.D. 228 (D.Md. 2005), for a
discussion of this case law.

The rule opts for the middle ground: inadvertent disclosure
of protected communications or information in connection with a
federal proceeding or to a federal office or agency does not constitute
a waiver if the holder took reasonable steps to prevent disclosure and
also promptly took reasonable steps to rectify the error. This position
is in accord with the majority view on whether inadvertent disclosure
is awaiver. See, e.g., Zapatav. IBP, Inc., 175F.R.D. 574, 576-77 (D.
Kan. 1997) (work product); Hydraflow, Inc. v. Enidine, Inc., 145
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FR.D. 626, 637 (W.D.N.Y. 1993) (attorney-client privilege);
Edwards v. Whitaker, 868 F.Supp. 226, 229 (M.D. Tenn. 1994)
(attorney-client privilege). The rule establishes a compromise
between two competing premises. On the one hand, a communication
or information covered by the attorney-client privilege or work
product protection should not be treated lightly. On the other hand,
arule imposing strict liability for an inadvertent disclosure threatens
to impose prohibitive costs for privilege review and retention,
especially in cases involving electronic discovery:

The rule applies to inadvertent disclosures made to a federal
office or agency, including but not limited to an office or agency that
is acting in the course of its regulatory, investigative or enforcement
authority. The consequences of waiver, and the concomitant costs of
pre-production privilege review, can be as great with respect to
disclosures to offices and agencies as they are in litigation.

Cases such as Lois Sportswear, U.S.A., Inc. v. Levi Strauss &
Co., 104 F.R.D. 103, 105 (S.D.N.Y. 1985) and Hartford Fire Ins.
Co. v. Garvey, 109 F.R.D. 323, 332 (N.D.Cal. 1985), set out a multi-
factor test for determining whether inadvertent disclosure is a waiver.
The stated factors (none of which are dispositive) are the
reasonableness of precautions taken, the time taken to rectify the
error, the scope of discovery, the extent of disclosure and the
overriding issue of fairness. The rule does not explicitly codify that
test, becauseitis really a set of non-determinative guidelines that vary

. from case to case. The rule is flexible enough to accommodate any

of those listed factors. Other considerations bearing on the
reasonableness of a producing party’s efforts include the number of
documents to be reviewed and the time constraints for production.
Depending on the circumstances, a party that uses advanced analytical
software applications and linguistic tools in screening for privilege
and work product may be found to have taken “reasonable steps™ to
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prevent inadvertent disclosure. The implementation of an efficient
system of records management before litigation may also be relevant.

The rule does not require the producing party to engage in a
post-production review to determine whether any protected
communication or information has been produced by mistake. But the
rule does require the producing party to follow up on any obvious
indications that a protected communication or information has been
produced inadvertently.

The rule is intended to apply in all federal court proceedings,
including court-annexed and court-ordered arbitrations.

The rule refers to “inadvertent” disclosure, as opposed to
using any other term, because the word “inadvertent” is widely used
by courts and commentators to cover mistaken or unintentional
disclosures of communications or information covered by the
attorney-client privilege or the work product protection. See, e.g.,
Manual for Complex Litigation Fourth § 11.44 (Federal Judicial
Center 2004) (referring to the “consequences of inadvertent waiver”);
Alldread v. City of Grenada, 988 F.2d 1425, 1434 (5th Cir. 1993)
(“There is no consensus, however, as to the effect of inadvertent
disclosure of confidential communications.”).

Subdivision (c). Difficult questions can arise when 1) a
disclosure of a communication or information protected by the
attorney-client privilege or as work product is made in a state
proceeding, 2) the communication or information is offered in a
subsequent federal proceeding on the ground that the disclosure
waived the privilege or protection, and 3) the state and federal laws
are in conflict on the question of waiver. The Committee determined
that the proper solution for the federal court is to apply the law that
is most protective of privilege and work product. If the state law is
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more protective (such as where the state law is that an inadvertent
disclosure can never be a waiver), the holder of the privilege or
protection may well have relied on that law when making the
disclosure in the state proceeding. Moreover, applying a .more
restrictive federal law of waiver could impair the state objective of
preserving the privilege or work-product protection for disclosures
made in state proceedings. On the other hand, if the federal law is
more protective, applying the state law of waiver to determine
admissibility in federal court is likely to undermine the federal
objective of limiting the costs of production.

The rule does not address the enforceability of a state court
confidentiality order in a federal proceeding, as that question is
covered both by statutory law and principles of federalism and
comity. See 28 U.S.C. § 1738 (providing that state judicial
proceedings “shall have the same full faith and credit in every court
within the United States . . . as they have by law or usage in the courts
of such State . . . from which they are taken.”). See also 6 MOORE’S
FEDERAL PRACTICE § 26.106[1] n.5.2 (3d ed. 2006), citing Tucker v.
Ohtsu Tire & Rubber Co., 191 F.R.D. 495, 499 (D.Md. 2000) (noting
that a federal court considering the enforceability of a state
confidentiality order is “constrained by principles of comity, courtesy,
and . . . federalism”). Thus, a state court order finding no waiver in
connection with a disclosure made in a state court proceeding is
enforceable under existing law in subsequent federal proceedings.

Subdivision (d). Confidentiality orders are becoming
increasingly important in limiting the costs of privilege review and
retention, especially in cases involving electronic discovery. See
Manual for Complex Litigation Fourth § 11.446 (Federal Judicial
Center 2004) (noting that fear of the consequences of waiver “may
add cost and delay to the discovery process for all sides” and that
courts have responded by encouraging counsel “to stipulate at the
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outset of discovery to a ‘nonwaiver’ agreement, which they can adopt

- as a case-management order.”). But the utility of a confidentiality

order in reducing discovery costs is substantially diminished if it
provides no protection outside the particular litigation in which the
order is entered. Parties are unlikely to be able to reduce the costs of
pre-production review for privilege and work product if the
consequence of disclosure is that the communications or information
could be used by non-parties to the litigation.

There is some dispute on whether a confidentiality order
entered in one case can bind non-parties from asserting waiver by
disclosure in a separate litigation. See generally Hopson v. City of
Baltimore, 232 F.R.D. 228 (D.Md. 2005), for a discussion of this
case law. The rule provides that when a confidentiality order
governing the consequences of disclosure in that case is entered in a
federal proceeding, its terms are enforceable against non-parties in
any federal or state proceeding. For example, the court order may
provide for return of documents without waiver irrespective of the
care taken by the disclosing party; the rule contemplates enforcement
of “claw-back” and “quick peek” arrangements as a way to avoid the
excessive costs of pre-production review for privilege and work
product. As such, the rule provides a party with a predictable
protection — predictability that is needed to allow the party to plan
in advance to limit the prohibitive costs of privilege and work product
review and retention.

Under the rule, a confidentiality order is enforceable whether
or not it memorializes an agreement among the parties to the
litigation. Party agreement should not be a condition of enforceability
of a federal court’s order.

Subdivision (e). Subdivision (e) codifies the well-established
proposition that parties can enter an agreement to limit the effect of
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waiver by disclosure between or among them. See, e.g., Dowd v.
Calabrese, 101 F.R.D. 427,439 (D.D.C. 1984) (no waiver where the
parties stipulated in advance that certain testimony at a deposition
“would not be deemed to constitute a waiver of the attorney-client or
work product privileges”); Zubulake v. UBS Warburg LLC, 216
F.R.D. 280, 290 (S.D.N.Y. 2003) (noting that parties may enter into
“so-called ‘claw-back’ agreements that allow the parties to forego
privilege review altogether in favor of an agreement to return
inadvertently produced privilege documents™). Of course such an
agreement can bind only the parties to the agreement. The rule makes
clear that if parties want protection in a separate litigation from a
finding of waiver by disclosure, the agreement must be made part of
a court order.

Subdivision (f). The protections against waiver provided by
Rule 502 must be applicable when protected communications or
information disclosed in federal proceedings are subsequently offered
in state proceedings. Otherwise the holders of protected
communications and information, and their lawyers, could notrelyon
the protections provided by the Rule, and the goal of limiting costs in
discovery would be substantially undermined. Rule 502(g) is intended
to resolve any potential tension between the provisions of Rule 502
that apply to state proceedings and the possible limitations on the
applicability of the Federal Rules of Evidence otherwise provided by
Rules 101 and 1101. '

Moreover, the costs of discovery can be equally high for state
and federal causes of action, and the rule seeks to limit those costs in
all federal proceedings, regardless of whether the claim arises under
state or federal law. Accordingly, the rule applies to state law causes
of action brought in federal court.
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Subdivision (g). The rule’s coverage is limited to attorney-
client privilege and work product. The operation of waiver by
disclosure, as applied to other evidentiary privileges, remains a
question of federal common law. Nor does the rule purport to apply
to the Fifth Amendment privilege against compelled self-
incrimination.

The definition of work product “materials” is intended to
include both tangible and intangible inforation. See In re Cendant
Corp. Sec. Litig., 343 F.3d 658, 662 (3d Cir. 2003) ("It is clear from
Hickman that work product protection extends to both tangible and
intangible work product").

CHANGES MADE AFTER PUBLICATION AND COMMENTS

The following changes were made from the Proposed Rule
502 as issued for public comment:

1. Stylistic changes were provided by the Style Subcommittee
of the Standing Committee

2. The text was clarified to indicate that the protections of
Rule 502 apply in all cases in federal court, including cases in which
state law provides the rule of decision.

3. The text was clarified to stress that Rule 502 applies in state
court to determine whether a disclosure previously made at the
federal level constitutes a waiver — despite any indication to the
contrary that might be found in the language of Rules 101 and 1101.
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4. Language was added to subdivision (a) to emphasize that |
a subject matter waiver cannot be found unless the waiver is
intentional.

5. The Committee relaxed the requirements necessary to
obtain protection against waiver from an inadvertent disclosure. As
amended, the inadvertent disclosure provision assures that parties are
not required to take extraordinary efforts to prevent disclosure of
privilege and work product; nor are parties required to conduct a post-
production review to determine whether any protected information
has been disclosed inadvertently.

6. The protections against waiver by inadvertent disclosure
were extended to disclosures made to federal offices or agencies, on
the ground that productions in this context can involve the same costs
of privilege review as in litigation.

7. The selective waiver provision — on which the Evidence
Rules Committee had never voted affirmatively — was dropped from
the Proposed Rule 502.

8. Language conditioning enforceability of federal court
confidentiality orders on agreement of the parties was deleted.

9. The definition of work product was expanded to include
intangible information.

SUMMARY OF PUBLIC COMMENTS

Matthew R. Gemello and Steven B. Stokdyk on behalf of
the Corporations Committee Business Law Section of the State
Bar of California (06-EV-001) “applaud and support the Advisory
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Committee’s efforts to advance proposed Rule 502 and the Advisory
Committee’s objectives of reducing the burden, expense and
complexity associated with privilege evaluations of documents
produced in response to a discovery request.” They oppose, however,
thebracketed selective waiver provision released for public comment
“because, among other things, we believe that (1) it will not fully
protect the confidentiality of the attorney-client relationship, and (2)
it will not advance the Advisory Committee’s objective of reducing
the burden and expense of litigation.” Among other arguments, they
contend that the language of the selective waiver provision covering
an “investigation” is unclear because it may or may not extend to an
inspection of a facility; and that it is unclear whether the holder of the
protected information must be the target of the investigation.

Susan Hackett, Esq., (06-EV-002 and 06-EV-045), on
behalf of the Association of Corporate Counsel, opposes the
bracketed selective waiver provision that was issued for public
comment. The Association concludes that it may have a “negative
impact” in light of a “culture of waiver” that has been “created by
government enforcement officials and prosecutors who have abused
their discretion by routinely coercing companies to waive their
privileges.” The Association argues that a selective waiver protection
“might have the impact of creating a presumption on the part of the
government that it is appropriate to demand waiver in all
circumstances . . . given that the government can now offer protection
against third party disclosures.” It states that selective waiver
“addresses the collateral impact of the government’s inappropriate
waiver practices, but does nothing to encourage the necessary
abstention from engaging in the underlying practice in the first place.”

Gregory P. Joseph, Esq., (06-EV-003) argues that Rule
502(a), which limits subject matter waiver, provides a “problematic
conflation of attorney-client privilege and work product protection.”
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He states that under Rule 502(a), the use of a witness statement may
result in a waiver of a memorandum of the lawyer’s evaluation of the
witness statement, on the ground that the memorandum “ought in
fairness to be considered” with the statement. Mr. Joseph agrees that
the “ought in fairness” language accurately captures the better law on
subject matter waiver of attorney-client privilege. But he concludes
that the “ought in fairness” language may lead to more and not less
subject matter waivers as applied to disclosure of work product. Mr.
Joseph generally supports other aspects of the Rule, including the
provisions on inadvertent disclosure, selective waiver, and the
enforceability of court orders. He argues, however, that if selective
waiver protection is not enacted, then the inadvertent disclosure
provision of Rule 502 (b) should be extended to disclosures made to
public offices or agencies. Finally, he argues that the definition of
work product in Rule 502 as released for public comment should be
expanded because it applies only to “materials”, whereas “a great deal
of work product is oral or otherwise intangible, and it is protected.”

Robert E. Leake, Jr., Esq. (06-EV-004) endorses proposed
Rule 502, concluding that “Got ya” is “a game that should be
discouraged.”

Douglas G. House, Esq. (06-EV-005) supports proposed
Rule 502 and favors rules permitting “the selective/potential waiver
of the attorney-client privilege.”

Phillip R. Sellinger, Esq., (06-EV-006) endorses proposed
Rule 502 but urges that its provisions be extended to govern
disclosures made in state proceedings even when the consequence of
the disclosure is to be determined by a state court. He argues that
complete uniformity of privilege law is necessary to assure
predictability and to avoid conflicting outcomes in essentially
identical matters.
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Paul R. Rice, Esq. (06-EV-007) opposes proposed Rule 502
for the reasons stated in his many publications that he cites
throughout his critique. In his view, Rule 502 is evidence that the
“this Advisory Committee” has sold out to corporate interests.

George L. Paul, Esq., (06-EV-008 and 06-EV-052)
generally supports proposed Rule 502, because the costs of discovery
have “strangled” the process of commercial litigation and privilege
reviews impose “phenomenal” expense. He recommends, however,
that the Rule be extended to cover disclosures made in state
proceedings, because the vast majority of litigation occurs in state
courts. He is also concerned that the standard for avoiding waiver by

inadvertent disclosure — that the party took “reasonable precautions”

to avoid disclosure — may be difficult to apply without more
guidance in the Rule or Committee Note. Mr. Paul concludes that

- “reasonable precaution does not necessarily mean eyes on review”’

and that “search and retrieval technology might be a reasonable
alternative.”

Thomas Y. Allman, Esq., (06-EV-009) supports Rule 502 as
issued for public comment, but opposes a proposal considered by the
Advisory Committee that would provide for enforceability of court
confidentiality orders that are not based on agreement between the
parties. He argues that parties should not be “compelled to surrender
the right to conduct privilege reviews on realistic schedules so that a
case management order can provide expedited and inexpensive
review.” Mr. Allman suggests that the Committee Note contain an
“admonition to the effect that it is not essential to the validity of the
court order on non-waiver that an accelerated discovery schedule be
agreed to or ordered by the court in the initial proceeding and that
courts should refrain from measures designed to coerce or require
accelerated privilege review absent agreement of the parties.”
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Richard A. Baker, Jr., Esq. (06-EV-010) suggests that the
selective waiver provision be expanded to provide protection for
disclosures to foreign regulators.

Michael R. Nelson, Esq. (06-EV-011) states that the
inadvertent disclosure provision, Rule 502(b), “effectively addresses
the challenges that the growth of electronic discovery has placed upon
the ability of litigants to perform a thorough and accurate privilege
review.” He contends, however, that the rule would more effectively
address the problem of discovery costs if it were extended to cover
disclosures in state proceedings. He further suggests that the language
in the Rule conditioning protections on having taken “reasonable
precautions” against disclosure is “somewhat vague.” He states that
the term “reasonable steps” is preferable because it “serves to better
express the idea that a litigant must implement procedures to limit the
disclosure of privileged material.” Mr. Nelson recommends that the
Committee Note explain that the determination of whether reasonable
steps have been taken “should focus on the volume of material to be
reviewed and the time frame in which the review must be performed.”
Mr. Nelson opposes the bracketed selective waiver provision, arguing
that it “will only serve to encourage the recent tendency of . . .
agencies to demand the production of privileged documents in order
to avoid prosecution or enhanced administrative penalties.” Finally,
Mr. Nelson states that the subject matter waiver provision, Rule
502(a), should specify that a subject matter waiver is limited to
“intentional efforts to mislead the opposing party by introducing
incomplete information.” Mr. Nelson supports the provisions
concerning court orders and party agreements but state that “the
Committee Note to Rule 502(d) should clarify that the provision does
not authorize selective waiver agreements.”
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John Vail, Esq., on behalf of the Center for Constitutional
Litigation, (06-EV-013) states that “[n]o compelling circumstances
justify the proposed rule on inadvertent disclosure, which pre-empts
state privilege law” — though Mr. Vail did not respond to a request
by the Committee to provide a single example of a state law on
inadvertent disclosure that is in conflict with Proposed Rule 502(b).
The Center also complains that a rule requiring a party to take
reasonable precautions to prevent disclosure of privileged information
is unlikely to reduce the costs of discovery. The Center supports the
proposal on enforceability of court confidentiality orders (Rule
502(d)), as it “addresses concerns voiced by both the plaintiffs’ and
defendants’ bars” and “has the potential to yield benefits to civil
litigants and their counsel who choose to waive certain rights in
return for quicker, easier access to information.” The Center opposes
the bracketed selective waiver provision as the “wrong solution to the
problem of prosecutorial overreaching.”

Carol Cure, Esq., (06-EV-014) “strongly” supports the
inadvertent disclosure provision (Rule 502(b)) because the burdens
of protecting against inadvertent disclosure in electronic discovery
cases are all but insurmountable. She argues, however, that the
“reasonable precautions” standard that must be met to protect against
waiver “may well be too high for most companies.” She would
substitute “reasonable steps” for “reasonable precautions” and
contends that the change “would allow the court to consider each case
on its own facts and to take into account whether the organization
has taken appropriate steps to implement an effective compliance
program such as writing an effective policy, providing training to
employees, providing sufficient resources, and monitoring the
program to remediate any deficiencies.” She also suggests that the
inadvertent disclosure provision should be extended to disclosures
madeto regulators and to disclosures made in arbitration proceedings.
Ms. Cure recommends that the provision on court orders (Rule
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502(d)) be expanded to cover all court orders on confidentiality,
whether or not they incorporate an agreement of the parties. As to the
bracketed selective waiver provision, Ms. Cure states that if itis to be
adopted, it should be made clear that it applies only if the waiver to
the regulator is “completely voluntary and not coerced”, and it should
apply to disclosures made to state regulators where the information
is proffered in a subsequent federal proceeding.

Paul J. Neale, Esq., on behalf of Doar Litigation
Consulting (06-EV-017) supports Rule 502, stressing the importance
of amending the rules to address the mounting costs of pre-production
privilege review, especially in electronic discovery cases. He
recommends that the bracketed selective waiver provision include
“privilege protection at the state and federal levels.” He also suggests
that the Committee should “clarify” the term “reasonable precautions
to prevent disclosure” as used in the inadvertent disclosure provision
(Rule 502(b)). In his view, the Committee should address “the use of
advanced analytical software applications and related methodologies
to assist in the determination of privilege and to facilitate a more
efficient production of relevant documents. . . . Given the increasing
use of these applications even in their relative infancy and the
inevitable wide-scale use of them in the future, the Committee should
specifically include their use and litigants’ reliance on them as

‘reasonable precautions.”

Thomas P. Burke, Esq., (06-EV-019) makes the following
suggestions: 1) the “should have known” language of Rule 502(b)
should be deleted, because the promptness of a party’s efforts to
retrieve mistakenly disclosed information should be determined from
when the party actually knew of the disclosure; 2) the Rule should
clarify that if a mistaken disclosure is found to be a waiver, it can
never be found to be a subject matter waiver; 3) the bracketed
selective waiver provision should specify that only voluntary waivers
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will receive the protection afforded against private parties; and 4) the
Committee should add language to the Note indicating that there is no
intent to encourage waiver of privilege or work-product to public
agencies.

Michael J. O’Connor, Esq. (06-EV-020) supports proposed
Rule 502 as it will help to limit the “staggering costs” of pre-
production privilege review. He notes that privilege review can even
be costly in a case with relatively small stakes, because without the
protection of Rule 502, counsel will have to worry that a mistaken
disclosure in a small litigation might later be used in major litigations.

Daniel J. McAuliffe, Esq., (06-EV-021), on behalf of the
State Bar of Arizona, “commends the Advisory Committee on
Evidence Rules for coming forward with a proposed solutien for what
has become a vexing and costly problem in the conduct of civil
litigation in the federal courts — the efforts required to protect
attorney-client and work product privileges in the course of honoring
discovery obligations in the production of requested and relevant
documents.” The State Bar recommends that the relattonship
between the scope of waiver provision (Rule 502(a)) and the
inadvertent disclosure provision (Rule 502(b)) be clarified, to
indicate that if a court finds that a mistaken disclosure is in fact a
waiver, it will not constitute a subject matter waiver. It also contends
that if a waiver for failure to take “unspecified ‘reasonable
precautions’ is to result in the wholesale waiver of the privilege in
question, then little will be accomplished by subpart (b). Corporate
parties will continue to expend exorbitant amounts, and engage in
extraordinary efforts, to avoid inadvertent disclosure of privileged
materials, for fear that a subsequent determination that it did not take
‘reasonable precautions’ will result in ablanket privilege waiver.” On
selective waiver, the Arizona State Bar “would be in favor of the
adoption of a selective waiver provision if it could be crafted in a
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fashion that makes clear that the decision whether or not to engage in
a selective waiver must remain a wholly voluntary one on the part of
the holder of the privilege.”

Patrick A. Long, Esq. (06-EV-022) believes that Rule 502
“should apply to both Federal and State proceedings as this would be
the most effective way to protect both attorney-client privilege and
work product.” He also states that a waiver of undisclosed materials
“should only occur in those situations where it is necessary to explain
privileged materials which the disclosing party seeks to introduce into
evidence.” Mr. Long is opposed to the bracketed selective waiver
provision because it does not provide “sufficient protection to allow
full and frank communications between client and counsel.”

Steven K. Hazen, on behalf of the Executive Committee of
the Business Law Section of the State Bar of California (06-EV-
023) and (06-EV-071), “applaud][s] the activities of the Committee
in seeking to establish clarity and uniformity as to inadvertent
disclosure of confidential information and the impact that has on the
vitality of the attorney-client privilege.” The Executive Committee
opposes the bracketed selective waiver provision. It notes that
selective waiver is not recognized by most courts under Federal
common law; it will chill candid discussions between corporate
counsel and corporate agents, because the agents will be concerned
that their statements will be turned over to a regulator and used
against them individually; it will allow corporations to use the
privilege as a sword and not a shield; it will lead to confidentiality

‘becoming “nothing more than a commodity”; and its application to

subsequent state proceedings will serve to undermine federalism.

Bruce R. Parker, Esq., on behalf of the International
Association of Defense Counsel (06-EV-025), “commends the
efforts of the Advisory Committee on Evidence Rules and generally



621
622
623
624
625
626
627
628
629
630
631
632
633
634
635
636
637
638
639
640
641
642
643
644
645
646
647
648
649
650
651
652
653

24 FEDERAL RULES OF EVIDENCE

supports Rule 502", but opposes the bracketed selective waiver
provision and recommends some textual revisions to other parts of
the Rule. The Association suggests that the scope of waiver provision
(Rule 502(a)) should specify that it covers only waiver by “voluntary”
disclosures; it states that the text of the rule as issued for public
comment “leaves open the possibility that a court could order subject
matter waiver where a party inadvertently disclosed privileged
information by failing to take reasonable precautions to prevent
disclosure.” It further suggests that the “reasonable precautions”
language in the inadvertent disclosure provision (Rule 502(b)) should
be changed to state that a party who takes ‘“reasonable steps
considering the circumstances of the document production” will be
protected from a finding of waiver. The Association further suggests
that the Committee Note “should discuss specific factors that may
bear on a determination as to whether a party acted reasonably under
the circumstances of a particular review. The most obvious
circumstance is the volume of documents or electronically stored
information involved in the review. Another significant circumstance
is the amount of time that a party has to conduct the review.” The
Association also asserts that the standard for protecting against
inadvertent disclosure in Rule 502(b) sets forth two factors
(reasonable precautions and reasonably prompt efforts to retrieve)
while the predominant Federal case law also mentions the scope of
discovery, the extent of disclosure, and the overriding issue of
fairness. The Association suggests that “the Committee should state
with specificity that all five factors are to be given equal
consideration when a court assesses the question of waiver through
inadvertent disclosure.” Finally, the Association objects to the
language in the Rule assessing the disclosing party’s attempt to
retrieve mistakenly disclosed information from the time when the
party “should have known” of the disclosure. It states that “some
courts may determine that if a party had taken reasonable steps under
the circumstances of the particular review, then it should have known
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about the inadvertent disclosure as soon as it occurred.” It concludes
that steps taken to rectify the error should be evaluated from when the
party had “actual knowledge, or with reasonable diligence after
production should have discovered” the inadvertent disclosure.

Douglas L. Christian, Esq. (06-EV-027), in testimony,
enthusiastically supported proposed Rule 502. He suggested that the
term “reasonable precautions” in Rule 502(b) be changed to
“reasonably prompt measures.” He further suggested adding
language to the Committee Note to state that the rule does not affect
the lawyer’s ethical obligations with respect to receipt of
inadvertently disclosed information.

Linda Chatman Thompson, Esq., Director, Division of
Enforcement, U.S. Securities and Exchange Commission, (06-EV-
029), states that enactment of a selective waiver provision “is
important to the Commission’s enforcement program.” If adopted,
“the selective waiver provision would help the Commission gather
evidence in a more efficient manner by eliminating a strong
disincentive to parties under investigation who might otherwise be
inclined to produce important information voluntarily.” Ms.
Thompson states that any concern that adopting a selective waiver
provision would lead to demands for waiver “is unfounded” because
“the Commission does not view a company’s waiver as an end in
itself, but only as a means (where necessary) to provide relevant and
sometimes critical information to the Commission staff.” She also
contends that providing protected information to the Commission
can result in “significant resource savings for the companies by
limiting the number of executives and other employees whose
testimony has been sought by the Commission staff and reducing the
length of the investigation.” Ms. Thompson concludes that a
selective waiver provision “would be helpful to the Commission in
carrying out its mission because the Commission is currently not
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receiving all of the relevant privileged and protected information that
parties want to provide due to their concerns about waiver. The
Enforcement Division’s experience has been that entities and their
counsel consider carefully whether to produce privileged materials to
us and a significant consideration for them is the risk that they run in
waiving the privilege as to private parties if they do s0.” She reports
that corporate counsel and executives state “that they would be more
willing to provide privileged information to us if they could have
greater assurance that the information would remain privileged.” Ms.
Thompson argues that concerns of private parties that selective
waiver will deprive them of information is unfounded because “arule
of evidence establishing that producing privileged or protected
documents to the Commission does not waive privilege or protections
as to private parties would leave private litigants in the same position
that they would have been if the Commission had not obtained the
privileged or protected materials.” Thus, selective waiver “would
benefit the Commission significantly without harming private
litigants. Also, private litigants may benefit from the Commission’s
ability to conduct more expeditious and thorough investigations.”
Ms. Thompson concludes a selective waiver provision “would enable
parties to make the decision to provide privileged or protected
information to the Commission without fear that, by virtue of such a
production alone, they will be deemed to have waived the privilege
or protection as to anyone else” and accordingly that selective waiver
“is in the public interest because it would enable the Commission to
conduct its investigations more expeditiously and would promote the
Commission’s interest in protecting investors.”

Cyril V. Smith, Esq., (06-EV-030), opposes the bracketed
selective waiver provision, arguing that selective waiver protection
is not needed to encourage corporations to cooperate with
government investigations. He states: “Having represented targets,
subjects and witnesses in federal white-collar investigations, I can tell
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you that the risk of broader subsequent waiver for non-government
parties has never been a factor in the ultimate decision whether or not
to disclose information to a prosecutor or regulator. . . . The reason is
simple: the threat of prosecution or regulatory action (including
debarment proceedings and similar actions) to a public company or
a company in a regulated industry, or indeed most business entities,
is so great that the business’ first priority is always to attempt
resolution of the criminal investigation or regulatory proceeding. No
further incentive is necessary to promote cooperation with
government regulators; the business is already fully incentivized to
cooperate.” Mr. Smith contends that selective waiver protection
“would provide a windfall to companies who are the targets of
regulatory proceedings. Such businesses would be permitted to
resolve their regulatory or criminal matters while fending off claims
and subsequent civil proceedings — including claims such as those
advance by qui tam plaintiffs, who provide direct benefit to the
government.”

Mr. Smith supports all of the other provisions of Rule 502,
noting that it “performs several valuable functions in dealing with
truly inadvertent disclosures of privilege or protected material, and
brings the Federal Rules of Evidence into conformity with modern
electronic discovery.”

Patrick Oot, Esq., (06-EV-031) and Anne Kershaw, Esq.
(06-EV-049), made a powerpoint presentation to the Advisory
Committee at its public hearing on Proposed Rule 502 in New York
City. The presentation illustrated the expenditures that were made for
pre-production privilege review in one particular production. The
expenses included review of each email by as many as three sets of
attorneys; the total expenditure was more than $5,000,000.00. They
estimated that if the review had been for relevance only, the
expenditure would have been reduced by 80%. They suggest that
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Rule 502 could be used to permit less stringent review for privilege,
for example by allowing searches for domain names of law firms as
an initial cut, disclosing the remaining information subject to a
clawback agreement, and reviewing the material that went to law
firms on an individual basis for privilege. They state that for Rule 502
to be truly effective in limiting the costs of electronic discovery, it
must apply to disclosures in both federal and state proceedings.

Henry M. Sneath, Esq., (06-EV-032), in testimony before
the: Committee, recommends that the court order provision (Rule
502(d)) be expanded to cover confidentiality orders that are not the
product of party agreements. He notes that in some cases the parties
may disagree about certain provisions in a confidentiality order, and
in others one of the parties might not want any confidentiality
agreement — yet any resulting order protecting against waiver must
be enforceable against third parties in order for litigants to be able to
rely upon it and reduce the costs of discovery.

Charles W. Cohen, Esq. (06-EV-033), supports Rule 502 as
necessary to limit the costs of pre-production privilege review —
costs that have skyrocketed with the advent of electronic discovery.
He suggests that the Rule should apply to state as well as federal
disclosures, because “[n]o matter how strong the rules are in one
forum, if the rule is not in place in all forums, then the protection is
illusory.” With respect to subject matter waiver (Rule 502(a)), Mr.
Cohen approves of the “ought in fairness” test taken from Rule 106,
but suggests that the Committee Note specify that “it is only the rare
case where there would be any waiver beyond the specific documents,

- and even the waiver would be of the narrowest scope that is fair.” He

also states that “the text of the Rule should state that it is only a
voluntary waiver that could result in the waiver being extended
beyond the specific materials disclosed.” With respect to the
inadvertent disclosure provision (Rule 502(b)) Mr. Cohen states that
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“the Committee Notes should reflect that a document review policy
not wholly inappropriate for the scope and volume of the document
production meets the ‘reasonable precautions’ standard. Similarly, the
Notes should reflect that a party is not under a duty to re-review its
document productions, and therefore it could be long after the -
production is made when a party first learns or should have learned
of an inadvertent disclosure, possibly even just before trial. No matter
when the disclosure is discovered, the protection against waiver
should be enforced.” Mr. Cohen objects to the bracketed selective
waiver provision because it “does not further the purposes of the
attorney-client privilege and it erodes the ability of the parties to rely
on their privilege protections.” Finally, he suggests that the court
order provision (Rule 502(d)) be extended to situations in which the
court enters a confidentiality order even though the parties are not in
agreement. He notes that in “asymmetrical cases, in which side has
substantially more material to produce in discovery than the other,
there may be little incentive for one side to agree to a non-waiver
provision. If a court grants a party’s request for a non-waiver order to
govern its production, the court order should have the same effect as
if the parties agreed to it.”

Keith L. Altman, Esq. (06-EV-034), argues that the Rule
should take account of the obligations of, and the costs to, the party
who receives privileged information that has been mistakenly
disclosed during discovery. He argues that the Rule should specify
that in order to obtain a finding of no waiver, the producing party
should bear the reasonable costs incurred by the receiving party in
retrieving all copies of the mistakenly produced material.

Taysen Van Itallie, Jr., Esq. (06-EV-035), supports
Proposed Rule 502, with the exception of the bracketed selective
waiver provision, which he believes “will further erode the attorney-
client privilege.” He is also concerned that the concept of “reasonable
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precaution” in the inadvertent disclosure provision (Rule 502(b)) is
an invitation to “satellite litigation that could swallow the benefits of
the rule.” He would “substitute a standard which would be less of an
invitation to litigation, such as providing that if the holder of the
privilege ‘took reasonable steps in light of the extent and schedule for
the review’ there would be no waiver.” He would also “eliminate the
‘should have known’ component of reasonable promptness, limiting
the start of the clock to when the holder of the privilege ‘knew’ of the
inadvertent disclosure.” Mr. Van Itallie expresses his “strong support”
for the court order provision (Rule 502(d)), because “the utility of a
confidentiality order in reducing discovery costs is unquestionably
diminished if it provides no protection outside the particular litigation
in which the order is entered.”

Russel Myles, Esq., (06-EV-036), in testimony before the
Committee, supported Proposed Rule 502. He suggested three
changes to the Rule as issued for public comment: 1) The Rule should
extend to disclosures made in state proceedings, because the benefits
of the rule, in limiting the costs of discovery, will be “substantially
reduced” if state disclosures are not covered; 2) Subject matter waiver
(Rule 502(a)) should be limited to situations in which a party
intentionally offers privileged material in a litigation in an attempt to
make a misleading presentation of the evidence; and 3) The “should
have known” language of Rule502(b) should be deleted.

Howard A. Merton, Esq., (06-EV-037), in testimony before
the Committee, supported the efforts of the Evidence Rules
Committee to limit the costs of electronic discovery. He argued that
Rule 502 should extend to state disclosures, because “attorneys are
driven by the uncertainties and have to look to the lowest common
denominator.” He also noted that if Rule 502 does not cover
disclosures initially made in state proceedings, the parties could end
up in a “race to the Federal courthouse to get the benefits of 502.”
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Mr. Merton concludes that the court order provision (Rule 502(d)) is
“exactly right.” He opposed the bracketed selective waiver provision
on the ground that its enactment would lead to more waivers of
privilege.

Dabney J. Carr, IV, Esq., (06-EV-038), expresses concerns
about the rising costs of electronic discovery, and supports the
Committee’s efforts to address this critical problem. He states that the
Rule must be extended to disclosures initially made in state
proceedings, otherwise the goal of reducing costs will be undermined:
“If there is a substantial possibility that the client will be sued in a
jurisdiction that applies a broad subject matter waiver rule or holds
that any inadvertent disclosure constitutes a waiver, a client has no
choice but to comply with those standards, and so Rule 502 will be
of no benefit.” With respect to the inadvertent disclosure provision
(Rule 502(b)), Mr. Carr suggests that the Committee Note provide
“that the time period for the holder of the privilege to rectify an
inadvertent disclosure does not begin to run until the holder
discovered, or with reasonable diligence should have discovered, the
inadvertent disclosure.” He explains that in most cases, “a party will
not learn of an inadvertent disclosure until the receiving party brings
the disclosure to the holder’s attention, and the holder should not be
penalized if the receiving party does not promptly notify the holder
of the inadvertent disclosure.”

Desmond T. Barry, Jr., Esq., (06-EV-039), states that the
inadvertent disclosure provision (Rule 502(b)), should be included in
the Rule “to protect important privileges.” He also states the the Rule
should be extended to disclosures initially made in state proceedings,
in order “to achieve uniform treatment of privileged materials.”

Dan D. Kohane, Esq., (06-EV-041), on behailf of the
Federation of Defense and Corporate Counsel, recommends that
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‘Rule 502 be extended to govern disclosures initially made in state .

proceedings, because treating parties differently in state and federal
forums puts the privilege and work product protections “in jeopardy
and provides inconsistent guidance to attorneys and clients alike.”
The Federation strongly supports the Rule insofar as it protects parties
who mistakenly disclose privileged material:
“Corporations and their counsel, struggling to comply with
short deadlines, are compelled to locate, secure and produce
thousands of documents, many of which have not yet been
screened for privilege or have been given only cursoryreview.
Using document filters and ‘people on the ground,” fair
attempts are made to identify documents which are privileged
so as to produce a privilege log. However a document or a
number of document or a classification of documents slip
through despite best efforts, under the time constraints
provided, to prevent that disclosure. Once discovered, the
corporation and its counsel immediately notify the opposing
side of the error and seek to retrieve those documents. Are the
interests of justice served by not allowing the error to be
corrected? We think not and support Rules changes that
would protect the privilege here.”
The Federation suggests that the term “reasonable precautions” in the
inadvertent disclosure provision (Rule 502(b)) “is unclear” and
recommends “other, less pejorative words” to describe the efforts that
must be made to try to protect against a mistaken disclosure. Finally,
the Federation opposes the bracketed selective waiver provision,
because it would “encourage waiver and underscore the protocols
which lead to a forced sacrifice of protected materials and
communication.” (emphasis in original).

Anthony Tagliagambe, Esq. (06-EV-042), states that Rule
502 should be amended “to apply in federal and state court, and in
diversity and federal question cases, to ensure that the Rule is
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effective.” He supports the provisions on subject matter waiver,
mistaken disclosures, and court orders (Rule 502(a)(b) and (d)), but
he opposes the bracketed selective waiver provision. He argues that
selective waiver “does not enhance and protect the attorney-client
privilege or work product protection.”

Lawrence S. Goldman, Esq., (06-EV-043), on behalf of the
National Association of Criminal Defense Lawyers, opposes the
bracketed selective waiver provision. The Association contends that
selective waiver “would not solve, but rather would exacerbate, what
most observers and practitioners agree are real and undeniable
problems caused by privilege waivers that are made during the course
of government investigations.” The Association states that “selective
waiver will not operate in a vacuum but must be inserted into a legal
environment already tainted by the culture of waiver.” It argues that
selective waiver “purports to alleviate a symptom (third party lawsuits
made possible by privilege waiver in government investigations)
while leaving the actual problem (frequent and coercive demands for
confidential material) untreated.” The Association further argues that
1) selective waiver allows a party to use the privilege as a sword and
a shield, which is improper; 2) selective waiver creates an “unlevel
playing field” because it benefits corporations and leaves individuals
without protection and without access to confidential material
disclosed to the government; and 3) applying selective waiver to state
courts runs afoul of federalism principles.

Richard J. Wolf, Esq., (06-EV-044), supports the mistaken
disclosure provision (Rule 502(b)), noting that it is a “complex and
expensive undertaking” to isolate privileged and work product
materials from “the mass of electronic information corporations
amass and store.” He notes, however, surveys indicating that many
corporations have not yet implemented effective records management
programs, and that to do so “could take eighteen months and up to
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three years in a large company.” He concludes that the “reasonable
precautions” standard in Rule 502(b) “is likely too high for most
corporations to meet.” He concludes that the test of reasonableness
“should take into account whether an organization has followed the
steps necessary to have an effective compliance program for records
management, which should include an enforceable policy, adequate
resources, training and awareness, regular monitoring, and proper
remediation.” On the bracketed selective waiver provision issued for
public comment, Mr. Wolf states that the opposition in the Bar “is not
representative of or consistent with corporate interests in general.
Organizations have always wanted the type of protections envisioned
under the proposed rule.” He suggests that the Rule take account of
“the prospect for prosecutorial abuses and coerced waivers by adding
the word ‘proper’ before the phrase ‘exercise of its regulatory,
investigative or enforcement authority.” He also suggests that the
Committee Note address “the importance of considering the totality
of circumstances, including the effectiveness of an ethics and
compliance program, before parties resort to extreme measures such
as requesting waiver of attorney-client privilege or attorney work
product.”

Alred W. Cortese, Esq., (06-EV-047), states that the
Committee “is to be commended for recommending a rule that on the
whole should help save significant amounts of time and effort spent
in litigation to avoid waiver of the attorney-client privilege, and that
will help make the discovery process more efficient and less costly.”
Mr. Cortese recommends that either the Rule be extended to cover
disclosures initially made in state proceedings, or that separate
legislation be recommended to extend such coverage. Mr. Cortese
opposes selective waiver, stating that “the Committee’s and
judiciary’s priority should be strengthening and protecting privilege
and work product, not elevating the interest in efficient government
investigations and prosecutions over the rights of individuals and
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companies to confidential communications with their attorneys.” He
hopes that the Committee “will report to Congress that public
comment has demonstrated that selective waiver is not a viable or
workable concept and should be withdrawn from consideration.”

Lawyers for Civil Justice (06-EV-047), submitted a lengthy
comment on proposed Rule 502. LCJ generally supports the Rule,
with the exception of the bracketed selective waiver provision. LCJ
“applauds the Committee’s attempts to safeguard and more clearly
define the scope of the attorney-client privilege and work product
protection through proposed Federal Rule of Evidence 502.” LCJ
provides the following suggestions for change to the Rule:

1. The waiver standards embodied in Rule 502 should be
applicable to both state and federal proceedings. Otherwise, “the
Advisory Committee’s goal of increasing efficiency and lowering the
costs of discovery will be substantially lost” because “parties would
not be able to predict in advance the consequences of a decision to
disclose privileged information.” LCJ concludes that “[s]ince
Congress has the authority to enact federal legislation governing the
substantive scope of attorney-client privilege and work product
materials [under its Commerce Clause powers], it has the power to
take the lesser step of creating a uniform federal law governing
waivers by disclosure.” LCJ recommends as an alternative to
amending the rule that separate legislation be recommended to extend
identical provisions on waiver to disclosures initially made in state
proceedings.

2. The Committee should clarify in the Note that Rule 502
applies to both diversity and federal question cases. “Because under
Rule 501 a federal district coust sitting in diversity must apply state
law to determine issues of privilege waiver, practitioners might
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question whether a court should apply Rule 502 in a diversity case,
even though new Rule 502 would supersede 501 on such matters.”

3. The Committee Note on the subject matter waiver provision
(Rule 502(a)) should be strengthened “to make sure that subject
matter waiver is limited to truly rare situations and to define more
clearly the scope of undisclosed communications that ‘ought in
fairness’ to be produced.” LCJ asserts that “a subject matter waiver
should not occur unless and until a party discloses privileged
materials in an attempt to mislead the court or other litigants.”

4. The mistaken disclosure provision (Rule 502(b)) should be
amended to require “reasonable steps” to prevent disclosures rather
than “reasonable precautions”, and “the Committee Note should
clarify that a party must only act with reasonable promptness upon

. learning of a disclosure.” LCJ contends that a requirement of

“reasonable steps” is “less subjective and adequately accomplishes
the Committee’s goal of ensuring that parties establish reasonable
procedures to protect against the disclosure of privileged
information.” LCJ further suggests that the Note specify that “the
reasonableness of steps taken to prevent disclosure of privileged
information will vary according to the circumstances presented, such
as the number of documents involved and the time constraints. for
production. Where a large number of documents must be reviewed
within a relatively short period of time, a party should be permitted
to employ procedures that otherwise would not satisfy the producing
party’s burden. Conversely, where a party is not burdened by time
constraints, more comprehensive measures might be required to
reduce the possibility of inadvertent disclosures.”

5. The Committee should withdraw the selective waiver
provision, as it will “encourage a growing and questionable
presumption amongst government investigators and prosecutors that
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itis appropriate and ‘harmless’ for corporations to waive the attorney-
client privilege and work product protection.” LCJ asserts that
selective waiver “would make it difficult for a company to assert the
right not to waive the privilege in any government investigation” and
“might incorrectly be viewed as ratification by [the] Committee of
government policies that even now are coming under increased
attack.”

6. LCJ “believes that there is an urgent need for the real,
substantive protection afforded by proposed Rule 502(d)” because
without that provision “parties will be forced to conduct the type of
burdensome and expensive review of disclosed documents for
privilege to ensure that sensitive information does not become freely
available to other litigants.” LCJ suggests that the Note to Rule
502(d) “make clear that parties cannot use the rule to enter into
selective waiver agreements.”

The Federal Magistrate Judges Association (06-EV-051),
supports the provisions of Rule 502 that the Committee has proposed
for adoption. The Association takes no position on the bracketed
provision on selective waiver. The Association notes that ‘[ajn
important goal of recent amendments to the Federal Rules of Civil
Procedure is the reduction of the cost and delay to discovery arising
from the need to screen voluminous electronic information, and these
amendments specifically encourage parties to enter into non-waiver
and clawback agreements.” The Association “believes that new Rule
502 will support this goal by providing predictable and uniform
standards under which parties can determine the consequences of
disclosure of information.” The Association states that the rule, “to
be fully effective, must regulate the consequences of disclosure at
both the state and federal levels” and “supports the effort of the
Advisory Committee to encourage Congress to enact the rule directly
so that it would be binding on the states.”
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William McGuinness, Esq., and Michael Russ, Esq., (06-
EV-052), on behalf of the Committees on Attorney-Client
Relations and Federal Rules of Evidence of the American College
of Trial Lawyers, unanimously support the provisions of proposed
Rule 502, with the exception of the bracketed provision on selective
waiver. The Committees acknowledge the benefits that selective
waiver would provide to some parties, but they are concerned that
“the mounting pressure to waive” that would be “encouraged” by
selective waiver protection “unduly pits the interests of the corporate
entity against the interests of the individual employee.” The
Committees conclude that in an environment of a “culture of waiver,”
“the imperative of protecting and preserving the attorney-client
privilege should take precedence over the ancillary benefits of
selective waiver.”

‘Russell J. Wood, Esq. And Bruce R. Deming, Esq. (06-EV-
053), on behalf of the Corporations Committee, Business Law
Section of the State Bar of California, “support and applaud the
Advisory Committee’s efforts to advance most of the provisions of
Rule 502 and the Advisory Committee’s objective of reducing the
burden, expense and complexity associated with  privilege
evaluations of documents produced in response to discovery
requests.” The Committee opposes the bracketed selective waiver
provision, however, because if enacted it “1) will not encourage
cooperation with government investigations; 2) improperly interferes
with the attorney-client relationship; 3) will lead to unintended
disputes between government agencies and private corporations; and
4) will not be applied uniformly in all jurisdictions.”

Matthew J. Walko, Esq., (06-EV-054), has the following
suggestions for change to Proposed Rule 502 as it was issued for
public comment: 1) the definition of work product should be
expanded to cover “tangible as well as intangible information of
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parties— whether pro se or represented by counsel”; 2) the court
order provision (Rule 502(d)) “should not hinge on whether parties
can reach an agreement” because the “primacy of the court’s order
should not be undermined by making its wider applicability hinge on
whether parties embroiled in litigation decide to be agreeable™; 3)

~ Rule 502(d) should be rephrased to incorporate language from the full

faith and credit statute; and 4) the Rule must clarify that it applies to
diversity actions and therefore supersedes Rule 501 on that point.

Jinjian Huang, Esq. (06-EV-055), argues that proposed Rule
502 gives the parties to a litigation too much authority to determine
whether a waiver will be found. He suggests that the Rule be
amended to specify that court orders are not enforceable unless they
are fair, and that agreements should not be enforceable between the
parties unless they are fair.

Perry Goldberg, Esq., (06-EV-056), on behalf of himself
and a number of partners at Irell & Manella who frequently litigate
in federal court, commends the Advisory Committee’s efforts “to
make litigation more efficient and less costly.” He suggests that the
Rule could be improved by the following:

1) The standard for avoiding waiver by mistaken disclosure—
“reasonable precautions” — “likely would spawn significant
litigation” and ‘“would not change how discovery is actually
conducted”. “To give the proposed Rule greater clarity, and to give
producing parties greater comfort,” the Note should include examples
of precautions that are considered reasonable. “For instance, with
respect to electronic discovery, it would be helpful to specify that
searching for key words — such as attorney names and “privilege’ —
is a reasonable precaution against disclosure.”

2) The requirement of “reasonably prompt” measures to
retrieve mistakenly disclosed should be explained in the Note.
Specifically the Note should state that “action within a 14-day
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window generally would be considered prompt” and the Note should
further state that the “should have known” standard “should be
construed narrowly so that the 14-day clock would not start running
until a party is on actual notice of the problem.”

3) The “ought in fairness” standard for subject matter waiver
(Rule 502(a)) should be limited to inadvertent disclosures, and the
current jurisprudence for determining the scope of waiver for
intentional disclosures “should not be disturbed.”

4) The definitions section is “unnecessary and may become
an unintentional source of confusion.”

Bernstein Litowitz Berger & Grossman (06-EV-057),
opposes the bracketed provision on selective waiver. The firm states
that “the majority view under the existing case law in this area is
correct and should not be reversed through rulemaking. The proposed
Rule 502(c) does not serve the legitimate purposes of the attorney-
client privilege and work product doctrine and should not be
adopted.” The firm argues that existing law properly bars defendants
“from picking and choosing among their adversaries when waiving
privilege.” The firm notes its experience in representing shareholders
who did not benefit from a regulatory activity in which a corporation
turned overt privileged information, but did benefit from the use of
that information in a subsequent private lawsuit. The firm concludes
that “reversal of the law on selective waiver is a question best left to
Congress without the implied judicial endorsement that would be
perceived if it was proposed by the Advisory Committee”’and that
adoption of selective waiver “would be a controversial, value-laden
political decision.”

Kim J. Askew, Esq. (06-EV-058) on behalf of herself and
nine other members in the leadership of the ABA Section of
Litigation, supports the court order provision (Rule 502(d)) as “a
valuable addition that would help fill the gap created by Rules
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16(b)(6) and 26(f)(4) of the Federal Rules of Civil Procedure” as it
would “solve the problem of the order not binding non-parties in
other actions and/or jurisdictions.” They also “support the
Committee’s efforts to limit the scope of waiver” in Rule 502(a). Ms.
Askew and the other lawyers oppose the bracketed selective waiver
provision. They are concerned that support for selective waiver
“would be construed as tacit approval of the governmental practice of
demanding waiver.” They suggest that if selective waiver is to be
proposed, language should be added to specify that “[n]othing in this
rule authorizes a government agency to require or request a person or
entity to disclose a communication covered by the attorney-client
privilege or work product protection.”

Professor Liesa L. Richter, (06-EV-059), states that the
bracketed selective waiver provision, if adopted, would represent “a
salutary change to waiver doctrine: one that will simultaneously
protect corporations cooperating with the federal government from
the damaging effect of third party waivers and serve the public
interest in the effective oversight of business entities.” (emphasis in
original). She argues that a system of voluntary cooperation with the
protection of selective waiver is vastly preferable to “the continuation
of federal policies that generate privileged disclosures to the
government with no selective waiver protection to provide cover for
corporations faced with massive civil exposure.” She notes that “a
doctrine of selective waiver to federal entities can fit comfortably
within the evolving flexible view of privilege and waiver recognized
in the case law and academic commentary.” For example, under the
provisions of Proposed Rule 502(d), waiver doctrine “is being
adjusted to permit greater flexibility and less rigid adherence to
common law confidentiality requirements” by permitting claw-back
and quick peek agreements. Accordingly, “it would be both
counterintuitive and counterproductive to tell private litigants that
they may share with their allies, they may share with their private
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adversaries, but they will be punished for sharing with the federal
government in pursuit of its law enforcement responsibility. Such a
disfavored status for cooperation with government investigations does
not serve the public interest any more than the needless waste of
private resources to review millions of documents for privileged
communications.” ' '

The New York County Lawyers’ Association, (06-EV-060),
makes the following recommendations with respect to Proposed Rule
502:

1) Rule 502(a) should be adopted as a reasonable limitation
on subject matter waiver. The Association notes that most disclosure
of privileged material is “probably inadvertent” and the disclosing
party “usually has no. plans to make unfair adversarial use of the
privileged matter so produced and, in the absence of such
contemplated unfair use, requiring that other materials be produced
is an excessive sanction for what is generally nothing more than
carelessness..”

2) Rule 502(b) should be adopted because it is important to
have one uniform rule on waiver with respect to mistaken disclosures;
Rule 502(b) proposes the majority rule under existing law, and so is
the rule to which most practitioners are already accustomed.

3) The Association makes no recommendation on the
bracketed selective waiver provision, as it has not yet had the
opportunity to consider the arguments of those who might be
expected to oppose the provision. It notes, however, that “[t]o the
extent that a culture of waiver exists and is undesirable, it exists
under the present rule forbidding selective waiver, and government
and regulatory officials have not seemed sympathetic to pleas that
revelation of privileged matter to them could result in disclosures to
private plaintiffs.” The Association concludes that if selective waiver
is desirable on its own merits, “it should be adopted regardless of the
‘culture of waiver.””
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~ The State Bar of California Committee on Federal Courts
(06-EV-061) opposes the subject matter waiver provision (Rule
502(a)), concluding that the “ought in fairness” test in the Rule will
give rise to litigation and will allow gamesmanship. The Committee
concludes that “the current subject matter waiver rules operate fairly
for both producing and receiving parties” and “there is no need to
change the current standard.”

- The United States Securities and Exchange Commission
(06-EV-062) supports enactment of selective waiver protection. It
states that selective waiver “significantly enhances the Commission’s
ability to conduct expeditious investigations and, where appropriate,
to obtain prompt relief for defrauded investors.” The Commission
cites as examples five complex, fact-intensive corporate
investigations in which the corporations turned over privileged
material, which “saved the Commission months of work, as well as
large amounts of money.” The Commission also notes that “the
companies themselves can benefit from providing privileged and
protected materials” because it “can reduce overall disruption for the
companies by limiting the number of executives and other employees
whose testimony will be sought by the Commission staff and by
reducing the length of the investigation.” The Commission states that
selective waiver protection is necessary because many corporations
are deterred from cooperating by the concern that disclosure to the
Commission will result in use of the information in private litigation.
The Commission suggests the following improvements to the
bracketed selective waiver provision as issued for public comment:
1) the Rule or Committee Note should provide “that a receiving
government agency may use the privileged or protected materials
without waiving the privilege or allowing third parties to use the
materials”; 2) “The Advisory Committee should state expressly in
the Notes that, even if the communications or information are
disclosed or become available to non-governmental persons or
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entities through the use of the material during an enforcement
proceeding, the communications or information will continue to be
protected.”; 3) the Committee Note should provide that a government
agency is not required to disclose Rule 502(c) material under the
Freedom of Information Act; and 4) the Committee Note should
emphasize that selective waiver preempts any conflicting state rule
of privilege.

The Federal Bar Council, (06-EV-063), “supports the
policy decisions made by the Advisory Committee . . . to ease the
burden of discovery and to make uniform the law concerning the
waiver of privilege.” The Council makes the following suggestions:

1) Rule 502 should be amended to add a new subsection “to
clarify that it governs state courts and to overcome the potential
ambiguities arising from the scope provisions of Rules 101 and
1101.” The Council suggests a subsection stating: “Notwithstanding
Rules 101 and 1101, and unless otherwise provided in this Rule, this
Rule shall be binding in state court proceedings.”

2) The scope of the subject matter waiver provision (Rule
502(a)) “should be broadened to create a federal one-rule analysis to
use when determining the scope of privilege waivers.” Specifically,
the subdivision should be amended to clarify that it applies to federal
and state proceedings, and a separate subdivision should be added to
cover disclosures initially made in state proceedings when the
question of subject matter waiver arises in subsequent federal court
proceedings.

3) The “knew or should have known” test of Rule 502(b)
“should be replaced with a totality of circumstances approach.” The
Council states that a “should have known” standard “would invite
arguments that parties should make a post-production review to
determine whether any privileged information was inadvertently
produced.”
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4) The mistaken disclosure provision should be extended to
apply to regulatory investigations, because “disclosures made to
federal agencies in connection with their investigations are as onerous
— if not moreso — than discovery in litigation.” '

5) The bracketed selective waiver provision should be deleted
“as it is very controversial and might bog down enactment of the
remainder of the Rule.”

The United States Commodity Futures Trading
Commission, (06-EV-064), supports the bracketed selective waiver
provision because it “would serve the public interest by enhancing the
Commission’s ability to conduct expeditious investigations resulting
in more timely enforcement, at a reduced cost to taxpayers as well as
witnesses.” The Commission “agrees with other commenters that, if
the provision is adopted, private litigants will not be harmed. Indeed,
they will be in precisely the same position under the proposed rule as
they would be if the government had not obtained the privileged or
protected documents. That is, if the privileged or protected documents
were not produced to the government, private third-party litigants
would not be able to argue that the individual or entity had waived
attorney-client privilege or work product protection; similarly, they
would not be able to make those arguments under the proposed rule.”
The Commission urges that “the rule prevent waiver under both
federal and state law.”

'David Booth Alden, Esq. and Ted S. Hiser, Esq, (06-EV-
065), suggest that Rule 502(a) is not clear on whether the proposed
rule on subject matter waiver applies to disclosures of privileged or
protected communications in state court proceedings. They suggest
that the rule expressly bar a state court from finding a subject matter
waiver with respect to a disclosure in a federal court proceeding;
otherwise Rule 502(a) will be inconsistent with Rule 502(d), which
binds state courts to respect federal court confidentiality orders. They
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also suggest that the Committee make clear that “notwithstanding the
language of Rule 101 and 1101, proposed Fed.R.Evid. 502(b) may
apply in state court proceedings under some circumstances.” Finally,
they state that “the interplay” between Rules 501 and 502 in diversity
actions “may create uncertainty’ and that the Rule should be changed
to state expressly that Rule 502 governs in diversity actions.

Kenneth L. Mann, Esq., (06-EV-066), is opposed to the
bracketed selective waiver provision and recommends that the
Committee “should abstain” from recommending adoption of the .
selective waiver provision by Congress.

The American Bar Association (06-EV-067), suggests that
the two-part test of the mistaken disclosure provision (Rule 502(b))
be changed to add two extra factors: the scope of discovery and the
extent of inadvertent disclosure. The ABA recognizes that those two
factors “could be construed” as falling within the standard in Rule
502(b)— reasonable precautions. But the ABA states that the best
way to assure that these factors are considered by the courts is to
include them in the text of the Rule. The ABA also suggests that an
“interest of justice” standard be added because it is important for
courts to consider other relevant facts that are not encompassed
within “reasonable precautions”, the scope of discovery, and the
extent of inadvertent disclosure. The ABA recognizes that an open-
ended “interests of justice” factor could add alevel of unpredictability
to the question of whether a mistaken disclosure constitutes a waiver
— but it contends that this risk is “outweighed by the benefit gained
by giving judges flexibility to adapt the rule to each set of unique
circumstances presented.” The ABA also opposes the “should have
known” standard for recovery of the privileged material as
“subjective” and likely to lead to litigation. Its policy is that the duty
to seek return of the information is triggered only when the disclosing
party “actually discovers that a mistake has been made.” Finally, the
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ABA is opposed to the requirement that the holder take “reasonably
prompt” measures to seek return of the mistakenly disclosed
information. It states that this standard is subjective. The ABA
suggests as an alternative that “within a specified period of days after
learning of the inadvertent production, the producing party should be
required to raise the privileged status of the documents by simply
giving notice to the opposing party that the materials are protected
and amending its discovery responses to identify the materials and the
privileges.”

- The American Bar Association (06-EV-068), in a comment
submitted on the last day of the public comment period, proposes an
extensive amendment to Rule 502 to cover a topic that is not
addressed in the Rule; was never intended to be part of the Rule;
was not the subject of any other public comment; and was not one of
the issues on which Congress sought rulemaking. The ABA’s
proposed addition to the Rule would codify federal cases determining
whether disclosure of underlying factual information constitutes a
waiver of the attorney-client privilege. The ABA also prepared an
elaborate Committee Note on the implied waiver provision.

The Commercial and Federal Litigation Section of the
New York State Bar Association (06-EV-069), provided the
following comments on Proposed Rule 502: '

1. The Section does not support the subject matter waiver
provision (Rule 502(a)). It argues that different standards for subject
matter waiver should apply to privilege and work product. It also
states that the “ought in fairness™ standard will spawn litigation.

2. The Section supports the adoption of the mistaken
disclosure provision (Rule 502(b)), noting that “parties spend large,
perhaps inordinate, amounts of time” reviewing discovery materials
prior to production to determine whether they are privileged, “which
can substantially delay access for the party seeking discovery.”
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3. The Section opposes the bracketed selective waiver
provision, “given the lack of evidence as to whether it will actually
have the desired impact.” The Section states that caution is required
because those “who would presumably stand to gain from the
potential decrease in cost referenced by the Committee . . . have
expressed serious concerns that the proposal will be harmful to the
very corporate parties it ostensibly is designed to protect.” The
Section is “unaware of any situation where concern over privilege
waiver vis-a-vis third parties resulted in diminished cooperation with
the government. Moreover, this possibility seems unlikely to occur
with any significant frequency given the weight of the incentives
motivating parties to cooperate with government investigations.”

4. The Section supports Proposed Rules 502(d) and (e), “as
necessary adjuncts to the limitations on inadvertent disclosure
contained in proposed Rule 502(b).” V

5. The Section concludes that “if enacted by Congress under
its Commerce Clause powers, the proposed Rule will quite likely
withstand constitutional scrutiny.”

Jeffrey J. Greenbaum, Esq., (06-EV-070), submitted a
column from the New Jersey Lawyer entitled “Proposed Rule 502: An
Important Step Forward.”

Mark Jordan (06-EV-072) argues that the focus of Rule 502
is too narrow and that it will have a negative impact on small-scale
civil litigation and non-corporate criminal prosecutions. He also
argues that inadvertent waiver should never be found where the
mistake is made by counsel, because the privilege is held by the
client. ” \

Kevin N. Ainsworth, Esq. (06-EV-073) states that Rule
502(d) “should explicitly state a good-cause requirement and should
give federal courts the power, even in the absence of agreement of the
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1399 parties, to enter ‘privilege protection’ orders based on a showing of
1400 good cause.”



Draft of Cover Letter to Congress on Proposed Rule 502.

The Judicial Conference respectfully submits to the United States Congress a proposed
addition to the Federal Rules of Evidence. The Conference recommends that Congress consider
adopting this proposed rule as Federal Rule of Evidence 502.

The Rule provides for protections against waiver of the attorney-client privilege or work
product immunity. The Conference submits this proposal directly to Congress because of the
limitations on the rulemaking function of the federal courts in matters dealing with evidentiary
privilege. Under 28 U.S.C. § 2074(b), rules governing evidentiary privilege must be approved by
an Act of Congress rather than adopted through the process prescribed by the Rules Enabling Act,
28 U.S.C. § 2072.

Description of the Process Leading to the Proposed Rule

The Judicial Conference Rules Committees have long been concerned about the rising costs
of litigation, much of which has been caused by the review, required under current law, of every
document produced in discovery, in order to determine whether the document contains privileged
information. In 2006, the House Judiciary Committee Chair suggested the proposal of a rule dealing
with waiver of attorney-client privilege and work product, in order to limit these rising costs. The
Judicial Conference was urged to proceed with rulemaking that would

. protect against the forfeiture of privilege where a disclosure in discovery is the result of an
innocent mistake;
. permit parties, and courts, to protect against the consequences of waiver by permitting

disclosures of privileged information between the parties to a litigation.

The task of drafting a proposed rule referred to the Advisory Committee on Evidence Rules
(the “Advisory Committee”). The Advisory Committee prepared a draft Rule 502 and invited a
select group of judges, lawyers and academics to testify before the Committee about the need for the
rule, and to suggest any improvements. The Advisory Committee considered all the testimony
presented by these experts, and redrafted the rule accordingly. At its Spring 2006 meeting, the
Advisory Committee approved for release for public comment a proposed Rule 502 that would
provide certain exceptions to the federal common law on waiver of privileges and work product.
That rule was approved for release for public comment by the Committee on Rules of Practice and
Procedure (“the Standing Committee™). The public comment period began in August, 2006 and
ended February 15,2007. The Advisory Committee received more that 70 public comments, and also
heard the testimony of more than 20 witnesses at two public hearings. The rule released for public
comment was also carefully reviewed by the Standing Committee’s Subcommittee on Style. In
April, 2007, the Evidence Rules Committee issued a revised proposed Rule 502 taking into account
the public comment, the views of the Subcommittee on Style and its own judgment. The revised rule
was approved by the Standing Committee and the Judicial Conference and is attached to this letter.



In order to inform Congress of the legal issues involved in this rule, the proposed Rule 502
also includes a proposed Committee Note of the kind that accompanies all rules adopted through the
Rules Enabling Act. This Committee Note may be incorporated as all or part of the legislative history
of the rule if it is adopted by Congress. See, e.g., House Conference Report 103-711 (stating that
the “Conferees intend that the Advisory Committee Note on [Evidence] Rule 412, as transmitted by
the Judicial Conference of the United States to the Supreme Court on October 25, 1993, applies to
Rule 412 as enacted by this section” of the Violent Crime Control and Law Enforcement Act of
1994).

Problems Addressed by the Proposed Rule

In drafting the proposed Rule, the Advisory Committee concluded that the current law on
waiver of privilege and work product is responsible in large part for the rising costs of discovery,
especially discovery of electronic information . In complex litigation the lawyers spend significant
amounts of time and effort to preserve the privilege and work product. The reason is that if a
protected document is produced, there is a risk that a court will find a subject matter waiver that will
apply not only to the instant case and document but to other cases and documents as well. Moreover,
an enormous amount of expense is put into document production in order to protect against
inadvertent disclosure of privileged information, because the producing party risks a ruling that even
a mistaken disclosure can result in a subject matter waiver. Advisory Committee members also
expressed the view that the fear of waiver leads to extravagant claims of privilege. Members
concluded that if there were a way to produce docum:ents in discovery without risking subject matter
waiver, the discovery process could be made much less expensive. The Advisory Committee noted
that the existing law on the effect of inadvertent disclosures and on the scope of waiver is far from
consistent or certain. It also noted that agreements between parties with regard to the effect of
disclosure on privilege are common, but are unlikely to decrease the costs of discovery due to the
ineffectiveness of such agreements as to persons not party to them.

The Proposed Rule 502 does not attempt to deal comprehensively with either attorney-client
privilege or work product protection. It also does not purport to cover all issues concerning waiver
or forfeiture of either the attorney-client privilege or work product protection. Rather, it deals
primarily with issues involved in the disclosure of protected information in federal court proceedings
or to a federal public office or agency. The rule binds state courts only with regard to disclosures
made in federal proceedings. It deals with disclosures made in state proceedings only to the extent
that the effect of those disclosures becomes an issue in federal litigation. The Rule covers issues
of scope of waiver, inadvertent disclosure, and the controlling effect of court orders and agreements.

Rule 502 provides the following protections against waiver of privilege or work
product:

® Limitations on Scope of Waiver: Subdivision (a) provides that if a waiver is found, it
applies only to the information disclosed, unless a broader waiver is made necessary by the holder’s
intentional and misleading use of privileged or protected communications or information.



® Protections Against Inadvertent Disclosure: Subdivision (b) provides that an inadvertent
disclosure of privileged or protected communications or information, when made at the federal level,
does not operate as a waiver if the holder took reasonable steps to prevent such a disclosure and
employed reasonably prompt measures to retrieve the mistakenly disclosed communications or
information.

® Effect on State Proceedings and Disclosures Made in State Courts: Subdivision (c)
provides that 1) if there is a disclosure of privileged or protected communications or information
at the federal level, then state courts must honor Rule 502 in subsequent state proceedings; and 2)
if there is a disclosure of privileged or protected communications or information in a state
proceeding, then admissibility in a subsequent federal proceeding is determined by the law that is
most protective against waiver.

® Confidentiality Orders Binding on Non-Parties: Subdivision (d) provides thatif a federal
court enters an order providing that a disclosure of privileged or protected communications or
information does not constitute a waiver, that order is enforceable against all persons and entities in
any federal or state proceeding. This provision allows parties in an action in which such an order is
entered to limit their costs of pre-production privilege review.

® Confidentiality Agreements: Subdivision (e) provides that parties in a federal proceeding
can enter into a confidentiality agreement providing for mutual protection against waiver in that
proceeding. While those agreements bind the signatory parties, they are not binding on non-parties
unless incorporated into a court order.

Drafting Choices Made by the Advisory Committee

The Advisory Committee made a number of important drafting choices in Rule 502. This
section explains those choices.

1) The effect in state proceedings of disclosures initially made in state proceedings.

Rule 502 does not apply to a disclosure made in a state proceeding when the disclosed
communication or information is subsequently offered in another state proceeding. The first draft
of Rule 502 provided for uniform waiver rules in federal and state proceedings, regardless of where
the initial disclosure was made. This draft raised the objections of the Conference of State Chief
- Justices. State judges argued that the Rule as drafted offended principles of federalism and comity,
by superseding state law of privilege waiver, even for disclosures that are made initially in state
proceedings — and even where the disclosed material is then offered in a state proceeding (the so-
called “state to state” problem). In response to these objections, the Advisory Committee voted
unanimously to scale back the Rule, so that it would not cover the “state-to-state” problem . Under
the current proposal state courts are bound by the Federal Rule only when a disclosure is made at the
federal level and the disclosed communication or information is later offered in a state proceeding
(the so-called “federal to state” problem). The Conference of Chief Justices withdrew its objection
to Rule 502 after the rule was scaled back to regulate only the “federal to state” problem.



During the public comment period on the scaled-back rule, the Advisory Committee received
many requests from lawyers and lawyer groups to return to the original draft and provide a uniform
rule of privilege waiver that would bind both state and federal courts, for disclosures made in either
state or federal proceedings. These comments expressed the concern that if states were not bound
by a uniform federal rule on privilege waiver, the protections afforded by Rule 502 would be
undermined; parties and their lawyers might not be able to rely on the protections of the Rule, for
fear that a state law would find a waiver even though the Federal Rule would not.

The Advisory Committee determined that these comments raised a legitimate concern, but
decided not to extend Rule 502 to govern a state court’s determination of waiver with respect to
disclosures made in state proceedings. The Committee relied on the following considerations:

] Rule 502 is located in the Federal Rules of Evidence, a body of rules determining the
admissibility of evidence in federal proceedings. Parties in a state proceeding
determining the effect of a disclosure made in that proceeding or in other state courts
would be unlikely to look to the Federal Rules of Evidence for the answer.

] In the Committee’s view, Rule 502, as proposed herein, does fulfill its primary goal
of reducing the costs of discovery in federal proceedings. Rule 502 by its terms
governs state courts with regard to the effect of disclosures initially made in federal
proceedings or to federal offices or agencies. Parties and their lawyers in federal
proceedings can therefore predict the consequences of disclosure by referring to Rule
502; there is no possibility that a state court could find a waiver when Rule 502
would not, when the disclosure is initially made at the federal level.

In light of the public comment, however, Congress may wish to consider separate legislation
to cover the problem of waiver of privilege and work product when the disclosure is made at the state
level and the consequence is to be determined in a state court. The Conference takes no position on
the merits of such separate legislation.

2) Other applications of Rule 502 to state court proceedings. Although disclosures made
in state court proceedings and later offered in state proceedings would not be covered, Rule 502
would have an effect on state court proceedings where the disclosure is initially made in a federal
proceeding or to a federal office or agency. Most importantly, state courts in such circumstances
would be bound by federal confidentiality orders. The other protections against waiver in Rule 502
— against mistaken disclosure and subject matter waiver — would also bind state courts as to
disclosures initially made at the federal level. The Rule, as submitted, specifically provides that it
applies to state proceedings under the circumstances set out in the Rule. This protection is needed,
otherwise parties could not rely on Rule 502 even as to federal disclosures, for fear that a state court
would find waiver even where a federal court would not.

3) Disclosures made in state proceedings and offered in a subsequent federal
proceeding. Earlier drafts of Proposed Rule 502 did not determine the question of what rule would



apply when a disclosure is made in state court and the waiver determination is to be made in a
subsequent federal proceeding. Proposed Rule 502 as submitted herein provides that all of the
provisions of Rule 502 apply unless the state law of privilege is more protective (less likely to find
waiver) than the federal law. The Advisory Committee determined that this solution best preserved
federal interests in protecting against waiver, and also provided appropriate respect for state attempts
to give greater protection to communications and information covered by the attorney-client privilege
or work product immunity.

4) Selective waiver. At the suggestion of the House Judiciary Committee Chair, the
Advisory Committee considered a rule that would allow persons and entities to cooperate with
government agencies without waiving all privileges as to other parties in subsequent litigation. Such
arule is known as a “selective waiver” rule, meaning that disclosure of protected communications
or information to the government waives the protection only selectively — to the government —
and not to any other person or entity.

The selective waiver provision proved to be very controversial. The Advisory Committee
determined that it would not propose adoption of a selective waiver provision; but in light of the
request from the House Judiciary Committee, the Advisory Committee did prepare language for a
selective waiver provision should Congress decide to proceed. The draft language for a selective
waiver provision is set forth in a separate report.

Conclusion

Proposed Rule 502 is respectfully submitted for consideration by Congress as a rule that will
effectively limit the skyrocketing costs of discovery. Members of the Standing Committee, the
Advisory Committee on Federal Rules, as well as their reporters and consultants, are ready to assist
Congress in any way its sees fit.

Respectfully submitted,



Draft of Cover Letter to Congress on Selective Waiver

The Judicial Conference has respectfully submitted proposed Federal Rule of Evidence 502.
As submitted in a separate letter, Proposed Rule 502 governs scope of waiver, inadvertent disclosure
and the enforceability of court orders, all with the goal of limiting the costs of privilege review in
production of materials during litigation or to federal offices or agencies. The House Judiciary
Committee Chair also asked the Advisory Committee on Evidence Rules (the “Advisory
Committee”) to consider the possibility of proposing a rule that would “allow persons and entities
to cooperate with government agencies without waiving all privileges as to other parties in
subsequent litigation.” Such a rule is known as a “selective waiver” rule, meaning that disclosure
of protected communications or information to the government waives the protection only selectively
— to the government — and not to any other person or entity. In response to the Chair’s request,
the Advisory Committee prepared a selective waiver provision, and it was submitted for public
comment. It provided for protection for disclosures made to federal offices or agencies only — but
itbound state courts to enforcing selective waiver when a disclosure to a federal office or agency was
offered in a subsequent state proceeding.

The selective waiver provision proved to be very controversial. The public comment from
the legal community (including lawyer groups such as the American Bar Association, Lawyers for
Civil Justice, and the American College of Trial Lawyers) was almost uniformly negative. The
negative comments can be summarized as follows:

o Lawyers expressed the concern that if selective waiver is enacted, corporate
personnel will not communicate confidentially with lawyers for the corporation, for
fear that the corporation will be more likely to produce the information to the
government and thereby place the individual agents at personal risk.

L Public interest lawyers and lawyers for the plaintiffs’ bar were concerned that
selective waiver would deprive individual plaintiffs of the information necessary to
bring meritorious private litigation.

L Selective waiver was criticized as inappropriate in the alleged current environment
of what some have called the “culture of waiver.” Lawyers expressed the belief that
corporations are currently being indicted unless they turn over privileged or protected
information; they contended that selective waiver could be expected to increase
government demands to produce protected information.

° Selective waiver was criticized as unfair, because it allows corporations to waive the
privilege to their advantage, without suffering the risks that would ordinarily occur
with such a waiver.



o Critics emphasized that under the federal common law, every federal circuit court but
one has rejected the notion of selective waiver, those courts reasoning 1) that
corporations do not néed any extra incentive to cooperate, and 2) that selective
waiver protection could allow the holder to use the privilege as a sword rather than
a shield. Those critics contended that a doctrine roundly rejected under federal
common law should not be enacted by rule.

o Judges of state courts objected that selective waiver raised serious federalism
problems, because in order to be effective it would have to bind state courts, and as
such it would change the law of privilege in virtually every state, because most of the
states do not recognize selective waiver.

o Critics argued that selective waiver does not really protect the privilege because
nothing prohibits the government agency from publicly disclosing the privileged
information.

In sharp contrast, federal agencies and authorities (including the Securities Exchange
Commission, the Commodity Futures Trading Commission, and the Department of Justice)
expressed strong support for selective waiver. Those agencies made the following arguments.

° The agencies doubted that a selective waiver rule would discourage candid
conversations between corporate counsel and employees. They noted that evenin the
current world without selective waiver, employees must already be advised by
corporate counsel that the corporation holds the privilege and may choose to waive
it, so the agencies concluded that an employee's candor will not be affected by a
change in the rules on whether such a waiver is "selective" or not.

° The agencies contended that private parties will in the end benefit from selective
waiver, as it will lead to more timely and efficient public investigations.

L The agencies asserted that government practices have not created a "culture of
waiver." They also argued that the selective waiver rule addresses only the
evidentiary consequences that flow in a later litigation from an earlier disclosure.
This is a problem distinct from how often waiver is sought, and is a problem that will
exist even if the government never seeks a waiver but companies still provide them,
a possibility that even critics acknowledge will continue.

L The protection of selective waiver was asserted to be necessary because corporations
are otherwise deterred from cooperating with government investigations, and such



cooperation serves the public interest by substantially reducing the cost of those
investigations.

L The complaint from private parties about lack of access to information was dismissed
on the ground that the information they sought would not even be produced in the
absence of selective waiver.

L The agencies noted that even if the government can disclose the information widely,
this did not undermine the doctrine of selective waiver; under selective waiver,
private parties could not use the information in court, no matter how widely it is
distributed in public.

L The agencies found nothing in the federal common law to indicate that legislation on
selective waiver would be improper or unjustified.

The Advisory Committee carefully considered and discussed all of the favorable and
unfavorable comments on the selective waiver provision. The Advisory Committee finally
determined that selective waiver raised questions that were essentially political in nature. Those
questions included: 1) Do corporations need selective waiver to cooperate with government
investigations? 2) Is there a “culture of waiver” and, if so, how would selective waiver affect that
“culture”? These are questions that are difficult if not impossible to determine in the rulemaking
process. The Advisory Committee also noted that as a rulemaking matter, selective waiver raised
issues different from those addressed in the rest of Rule 502. The basic goal of Rule 502 is to limit
the costs of discovery (especially electronic discovery), whereas selective waiver, if implemented,
is intended to limit the costs of government investigations, independently of any discovery costs.
Thus, the selective waiver provision was outside the central, discovery-related focus of the rest of
the rule.

The Advisory Committee determined that it would not include a selective waiver provision
as part of proposed Rule 502. The Judicial Conference approves that decision. The Conference
recognizes, however, that Congress may be interested in considering separate legislation to enact
selective waiver, as evidenced by the enactment of the Financial Services Regulatory Relief Act of
2006, Pub.L.No. 109-351, § 607, 120 Stat. 1966, 1981 (2006), which provides that disclosure of
privileged information to a banking regulator does not operate as a waiver to private parties.

The Advisory Committee prepared language to assist Congress should it decide to proceed
with independent legislation on selective waiver. This suggested language is derived from the
Financial Services Regulatory Relief Act and also incorporates some drafting suggestions received
during the public comment period on Rule 502. The draft language includes a Committee Note that
explains the drafting choices that were made. The draft language is as follows:



Statutory language on selective waiver

(a) Selective waiver. — In a federal [or state] proceeding, the disclosure of a
communication or information protected by the attorney client privilege or as work product
— when made for any purpose to a federal office or agency in the course of any regulatory,
investigative, or enforcement process — does not waive the privilege or work-product
protection in favor of any person or entity other than a [the] federal office or agency.

(b) Rule of construction. — This rule does not:

1) limit or expand a government office or agency’s authority to disclose
communications or information to other government offices or agencies or
as otherwise authorized or required by law; or

2) limit any protection against waiver provided in any other Act of Congress.

(¢) Definitions. — In this Act:
1) “attorney-client privilege” means the protection that applicable law
provides for confidential attorney-client communications; and A
2) “work-product protection” means the protection that applicable law
provides for tangible material or its tangible equivalent, prepared in anticipation of
litigation or for trial:

Committee Note on Selective Waiver

Courts are in conflict over whether disclosure of privileged or protected
communications or information to a government office or agency conducting an investigation
of the client constitutes a general waiver of the communications or information disclosed.
Most courts have rejected the concept of “selective waiver,” holding that waiver of
privileged or protected communications or information to a government office or agency
constitutes a waiver for all purposes and to all parties. See, e.g., Westinghouse Electric Corp.
v. Republic of the Philippines, 951 F.2d 1414 (3d Cir. 1991). Other courts have held that
selective waiver is enforceable if the disclosure is made subject to a confidentiality
agreement with the government office or agency. See, e.g., Teachers Insurance & Annuity
Association of America v. Shamrock Broadcasting Co., 521 F. Supp. 638 (S.D.N.Y. 1981).
And a few courts have held that disclosure of privileged or protected communications or
information to the government does not constitute a general waiver, so that the privilege or
protection remains applicable against other parties. See, e.g., Diversified Industries, Inc. v.
Meredith, 572 F.2d 596 (8th Cir. 1977).

The rule resolves this conflict by providing that disclosure of protected
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communications or information to a federal office or agency exercising regulatory,
investigative or enforcement authority does not constitute a waiver of attorney-client
privilege or work product protection as to any person or entity other than a [the] federal
public office or agency; that protection of selective waiver applies when the disclosed
communication or information is subsequently offered in [either] federal [or state] court.

The rule does not purport to affect the disclosure of protected communications or
information after receipt by the federal office or agency. The rule does, however, provide
protection from waiver in favor of anyone other than federal offices or agencies, regardless
of the extent of disclosure of the communications or information by any such office or
agency. Even if the communications or information are used in an enforcement proceeding
and so become publicly available, the communications or information will continue to be
protected as against other persons or entities.

The rule provides that when protected communications or information are disclosed
to a “federal office or agency” the disclosure does not operate as a waiver to any person or
entity other than a [the] federal office or agency. As such, a disclosure covered by the rule
does not operate as a waiver in any congressional investigation or hearing.

The rule is not intended to limit or affect any other Act of Congress that provides for
selective waiver protection for disclosures made to government agencies or offices. See, e.g.,
Financial Services Regulatory Relief Act of 2006, Pub.L.No. 109-351, § 607, 120 Stat.
1966, 1981 (2006).
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Report on the Necessity and Desirability of Amending the Federal Rules of
Evidence to Codify a “Harm to Child” Exception to the Marital Privileges

Judicial Conference Committee on Rules of Practice and Procedure

June 15, 2007

Introduction

Public Law No. 109-248, the Adam Walsh Child Protection and Safety Act of 2006, was
signed into law on July 27, 2006. Section 214 of the Act provides:

The Committee on Rules, Practice, Procedure, and Evidence of the Judicial Conference of
the United States shall study the necessity and desirability of amending the Federal Rules of
Evidence to provide that the confidential marital communications privilege and the adverse
spousal privilege shall be inapplicable in any Federal proceeding in which a spouse is
charged with a crime against--

(1) a child of either spouse; or
(2) a child under the custody or control of either spouse.
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This report of the Judicial Conference Committee on Rules of Practice and Procedure (“the
Rules Committee”) is in response to the Section 214 directive. The Advisory Committee on
Evidence Rules (“the Advisory Committee™) has conducted a thorough inquiry of the existing case
law on the exceptions to the marital privileges that apply when a defendant is charged with harm to
a child (the “harm to child” exception). The Advisory Committee has also reviewed the pertinent
literature and considered the policy arguments both in favor and against a harm to child exception;
and it has relied on its experience in preparing and proposing amendments to the Federal Rules of
Evidence. The Advisory Committee has concluded — after extensive consideration and deliberation
— that it is neither necessary nor desirable to amend the Evidence Rules to implement a harm to
child exception to either of the marital privileges. The Rules Committee has reviewed the Advisory
Committee’s work on this subject and agrees with the Advisory Committee’s conclusion.

This Report explains the conclusions reached by the Rules Committee and the Advisory
Committee. It is divided into three parts. Part I discusses the Federal case law on the harm to child
exception to the marital privileges. Part I discusses whether the costs of amending the Federal Rules
of Evidence are justified by any benefits of codifying the harm to child exception; it concludes that
the costs substantially outweigh the benefits. Part III sets forth suggested language for an
amendment, should Congress nonetheless decide that it is necessary and desirable to amend the



Federal Rules of Evidence to codify a harm to child exception to the marital privileges.

I. Federal Case Law on the Harm to Child Exception

Basic Principles

There are two separate marital privileges under Federal common law: 1) the adverse
testimonial privilege, under which a witness has the right to refuse to provide testimony that is
adverse to a spouse; and 2) the marital privilege for confidential communications, under which
confidential communications between spouses are excluded from trial. The rationale for the adverse
testimonial privilege is that it is necessary to preserve the harmony of marriages that exist at the time
the testimony is demanded. The adverse testimonial privilege is held by the witness-spouse, not by
the accused; the witness-spouse is free to testify against the accused but cannot be compelled to do
so. See Trammel v. United States, 445 U.S. 40 (1980). The rationale of the confidential
communications privilege is to promote the marital relationship at the time of the communication.
The confidential communications privilege is held by both parties to the confidence. Thus, an
accused can invoke the privilege to protect marital confidences even if the witness-spouse wishes
to disclose them. See United States v. Montgomery, 384 F.3d 1050 (9™ Cir. 2004).

These marital privileges are not codified in the Federal Rules of Evidence; they have been
developed under the Federal common law, which establishes rules of privilege in cases in which
Federal law provides the rule of decision. See Fed.R.Evid. 501.

The question posed by the Adam Walsh Child Protection Act is whether the Evidence Rules
should be amended to codify an exception, under which information otherwise protected by either
ofthe marital privileges would be admissible in a federal criminal case in which a spouse is charged
with a crime against a child of either spouse or under the custody or control of either spouse. If such
an exception were implemented, the following would occur in cases in which the defendant is
charged with such a crime: 1) a spouse could be compelled, on pain of contempt, to testify against

“ the defendant; and 2) a confidential communication made by an accused to a spouse would be
disclosed by the witness over the accused’s objection.

Case Rejecting the Harm to Child Exception to the Adverse Testimony Privilege

There is only one reported case in which a Federal court has upheld a claim of marital
privilege in a prosecution involving a crime against a child under the care of one of the spouses. In
United States v. Jarvison, 409 F.3d 1221 (10th Cir. 2005), the accused was charged with sexually
abusing his granddaughter. The principal issue in the case was the validity of the defendant’s
marriage to a witness who had refused to testify based upon the privilege protecting a witness from



being compelled to testify against a spouse. After holding that the marriage was valid, the court
refused to apply a harm to child exception to the adverse testimonial privilege, and upheld the
witness’s privilege claim. The entirety of the court’s analysis of the harm to child exception is as
follows:

The government invites us to create a new exception to the spousal testimonial privilege akin
to that we recognized in United States v. Bahe, 128 F.3d 1440 (10th Cir.1997). In Bahe, we
recognized an exception to the marital communications privilege for voluntary spousal
testimony relating to child abuse within the household. Federal courts recognize two marital
privileges: the firstis the testimonial privilege which permits one spouse to decline to testify
against the other during marriage; the second is the marital confidential communications
privilege, which either spouse may assert to prevent the other from testifying to confidential
communications made during marriage. See Trammel, 445 U.S. at 44-46, 100 S.Ct. 906;
Bahe, 128 F.3d at 1442; see also Jaffee v. Redmond, 518 U.S. 1, 11, 116 S.Ct. 1923, 135
L.Ed.2d 337 (1996) (recognizing justification of marital testimonial privilege as modified
by Trammel because it "furthers the important public interest in marital harmony”). In order
to accept the government's invitation, we would be required not only to create an exception
to the spousal testimonial privilege in cases of child abuse, but also to create an exception--
not currently recognized by any federal court--allowing a court to compel adverse spousal
_ testimony.

409 F.3d at 1231.

The court in Jarvison notes that its circuit had recognized a harm to child exception to the
marital communications privilege in United States v. Bahe, 128 F.3d 1440, 1445-46 (10th Cir. 1997).
The court in Bahe applied that exception to allow admission of the defendant’s confidential
statements to his wife concerning the abuse of an eleven-year-old relative. The Jarvison court made
no attempt to explain why a harm to child exception should apply to the marital confidential
communications privilege, but not to the adverse testimonial privilege. ‘

It is notable that the court in Jarvison did not cite relatively recent authority from its own
circuit that applied the harm to child exception to the adverse testimonial privilege — the precise
privilege involved in Jarvison. In United States v. Castillo, 140 F.3d 874 (10th Cir. 1998), the court,
without discussing its reasons, applied Bahe and found no error when the defendant’s wife testified
against him in a case involving abuse of the couples’ daughters. The defendant argued that his wife
should have been told she had a privilege not to testity against him. But the court found that no
warning was required because the defendant was charged with harm to a child of the marriage, and
therefore the spouse had no adverse testimonial privilege to assert. For purposes of the harm to child
exception, the Castillo court made no distinction between the adverse testimonial privilege and the
confidential communications privilege.



It should also be noted that the Jarvison court implied more broadly that no Federal court had
ever applied an exception that would compel adverse spousal testimony. In fact at least one Federal
court has upheld an order compelling a witness to provide adverse testimony against a spouse. See,
e.g., United Statesv. Clark, 712 F.2d 299 (7" Cir. 1983) (affirming a judgment of criminal contempt
against a witness for refusing to testify against his spouse; holding that privilege could not be .
invoked to prevent testimony about acts that occurred before the marriage).

Cases Recognizing Harm to Child Exception

All of the other federal cases dealing with the harm to child exception — admittedly limited
in number — have applied it to both the adverse testimonial privilege and the confidential
communications privilege. '

Marital Communications Privilege

In United States v. White, 974 F.2d 1135, 1137-38 (9th Cir. 1992) the court permitted the
defendant’s wife to testify to a threat made to her by the defendant that he would kill both her
daughter and her. The defendant was accused of killing his two-year-old stepdaughter, his wife’s
natural daughter. The court found that the marital communications privilege did not apply to the
defendant’s communication. The court stated:

The public policy interests in protecting the integrity of marriages and ensuring that spouses
freely communicate with one another underlie the marital communications privilege. See
Untied States v. Roberson, 859 F.2d 1376, 1370 (9th Cir. 1988). When balancing these
interests we find that threats against spouses and a spouse’s children do not further the
purposes of the privilege and that the public interest in the administration of justice
outweighs any possible purpose the privilege serve [sic] in such a case. . . . [T]he marital
communications privilege should not apply to statements relating to a crime where a spouse
of a spouse’s children are the victims.

974 F.2d at 1138.

In Bahe, supra, the court relied upon the reasoning in White to apply a harm to child
exception to the marital communications privilege. It noted as follows:

Child abuse is a horrendous crime. It generally occurs in the home. . . and is often covered
up by the innocence of small children and by threats against disclosure. It would be
unconscionable to permit a privilege grounded on promoting communications of trust and
love between marriage partners to prevent a properly outraged spouse with knowledge from
testifying against the perpetrator of such a crime.



138 F.3d at 1446.

The court also noted the strong state court authority, both in case law and by statute, for a
harm to child exception to both of the marital privileges.

Similarly, in United States v. Martinez, 44 F. Supp. 2d 835 (W.D. Tex. 1999), the court held
that the marital communications privilege was not applicable in a prosecution against a mother
charged with abusing her minor sons. The court stated:

Children, especially those of tender years who cannot defend themselves or complain,
are vulnerable to abuse. Society has a stronger interest in protecting such children than in
preserving marital autonomy and privacy. 25 Wright & Graham, Federal Practice and
Procedure § 5593 at 762 (1989). "A contrary rule would make children a target population
within the marital enclave." Id. at 761. See also 2 Louisell & Mueller, Federal Evidence,
at 886 (1985). Society rightly values strong, trusting, and harmonious marriages. Yet, a
strong marriage is more than the husband and wife, and it is more than merely an
arrangement where spouses may communicate freely in confidence. A strong marriage also
exists to nurture and protect its children. When children are abused at the hands of a parent,
any rationale for protecting marital communications from disclosure must yleld to those
children who are the voiceless and powerless in any family unit.

The Court has made a thorough search of the law in this circuit and has found no
authority that would preclude this exception to the communications privilege in the context
of a child abuse case. Nor has the Court found any law in our nation's jurisprudence that
would extend the privilege under these circumstances. * * *

The Court therefore concludes that in a case where one spouse is accused of abusing
minor children, society's interest in the administration of justice far outweighs its interest in
protecting whatever harmony or trust may at that point still remain in the marital relationship.
"Reason and experience" dictate that the marital communications privilege should not apply
to statements relating to a crime where the victim is a minor child.

44 F. Supp. 2d at 837.

Adverse Testimonial Privilege

In United States v. Allery, 526 F.2d 1362 (8th Cir. 1975), the court held that the adverse
testimonial privilege was not available because the defendant was charged with the attempted rape
of his twelve-year-old daughter. The court declared as follows:

We recognize that the general policy behind the husband-wife privilege of fostering
family peace retains vitality today as it did when it was first created. But, we also note that



a serious crime against a child is an offense against that family harmony and to society as
well. ,

Second, we note the necessity for parental testimony in prosecutions for child abuse.
It is estimated that over ninety percent of reported child abuse cases occurred in the home,
with a parent or parent substitute the perpetrator in eighty-seven and one-tenth percent of
these cases. Evidentiary Problems in Criminal Child Abuse Prosecutions, 63 Geo. L. J. 257,
258 (1974). :

526 F.2d at 1366.

In addition, as discussed above, the Tenth Circuit in United States v. Castillo, 140 F.3d 874
(10th Cir. 1998), found that the adverse testimonial privilege was not applicable in a prosecution
against a defendant for the abuse of his children.

Summary on Federal Case Law

The federal cases generally establish a harm to child exception for both marital privileges.
The only case to the contrary refuses to apply the exception to the adverse testimonial privilege. But
that case, Jarvison, is dubious on a number of grounds:

1. Its analysis is perfunctory.

2. It fails to draw any reasoned distinction between a harm to child exception to the marital
communications privilege (which it recognizes) and a harm to child exception to the adverse
testimonial privilege (which it does not recognize).

3. It is contrary to a prior case in its own circuit that applied the harm to child exception to
the adverse testimonial privilege.

4. Its rationale for refusing to establish the exception to the adverse testimonial privilege is
that no federal court had yet established it. But the court ignored the fact that the exception
had already been established not only by a court in its own circuit but also by the Eighth
Circuit in Allery.

5. Its assertion that no federal court had ever compelled a witness to testify against a spouse
is incorrect.



II. The “Necessity and Desirability” of Amending the Federal Rules of Evidence
to Include a Harm to Child Exception to the Marital Privileges.

A. General Criteria for Proposing an Amendment to the Evidence Rules

The Rules Committee and the Advisory Committee have long taken the position that
amendments to the Evidence Rules should not be proposed unless 1) there is a critical problem in
the application of the existing rules, and 2) an amendment would correct that problem without
creating others. Amendments to the Evidence Rules come with a cost. The Evidence Rules are based
on a shared understanding of lawyers and judges; they are often applied on a moment’s notice as a
trial is progressing. Most of the Evidence Rules have been developed by a substantial body of case
law. Changes to the Evidence Rules upset settled expectations and can lead to inefficiency and
confusion in legal proceedings. Changes to the Evidence Rules may also create a trap for unwary
lawyers who might not keep track of the latest amendments. Moreover, a change might result in
unintended consequences that could lead to new problems, necessitating further amendments.

Generally speaking, amendments to the Evidence Rules have been proposed only when at
least one of three criteria are found:

1) there is a split in the circuits about the meaning of the Rule, and that split has existed for
such a long time that it appears that the Supreme Court will not rectify it;

2) the existing rule is simply unworkable for courts and litigants; or

3) the rule is subject to an unconstitutional application.

B. Application of Amendment Criteria to Proposed Harm to Child Exception |

Under the accepted criteria for proposing an amendment to the Evidence Rules, set forth
above, there is only one reason that could possibly support an amendment proposing a harm to child
exception to the marital privileges: a split in the circuits. The current common law approach is
workable, in the sense of being fairly easily applied to any set of facts; if there is an exception, it
- applies fairly straightforwardly, and if there is no exception, there is no issue of application, because
the privilege would not apply. Nor is the current state of the common law subject to unconstitutional
application, as there appears to be no constitutional issue at stake in the application of a harm to
child exception to the marital privileges. So the split in the courts is the only legitimate traditional
basis for proposing an amendment to codify a harm to child exception to the marital privileges.



But the split in the courts over the harm to child exception, discussed above, is different from
the usual split that supports a proposal to amend an Evidence Rule. Two recent amendments are
instructive for comparison. The amendment to Evidence Rule 408, effective December 1,2006, was
necessitated because the circuits were split over the admissibility of civil compromise evidence in
asubsequent criminal case. The admissibility of civil compromise evidence in a subsequent criminal
prosecution is a question that arises quite frequently, given the often parallel tracks of civil and
criminal suits concerning the same misconduct. The circuits were basically evenly split on the
question, and ten circuits had written decisions on the subject; it was not just one outlying case
creating the conflict. Moreover, the proper resolution of the admissibility of compromise evidence
in criminal prosecutions was one on which reasonable minds could differ. The disagreement was
close on the merits and it was unlikely that any circuit would re-evaluate the question and reverse
its course. Finally, the dispute among the circuits was at least 15 years old, so it appeared that the
Supreme Court was unlikely to intervene as it had not already done so.

The amendment to Evidence Rule 609, effective December 1, 2006, was similar. The circuits
disagreed on whether a trial court could go behind a conviction and review its underlying facts to
determine whether the crime involved dishonesty or false statement, and thus was automatically
admissible under Rule 609(a)(2). Every circuit had weighed in, and there was a reasonable
disagreement on the question. Again, the disputed question was one that arose frequently in federal
litigation, and the dispute was at least 10 years old.

In contrast, the split among the circuits over the harm to child exception is not deep; it is not
wide; it is not longstanding; the issue arises only rarely in Federal courts; and the dispute is not one
in which courts on both sides have reached a considered resolution after reasonable argument.

It is notable that there is no disagreement at all about the applicability of the harm to child
exception to the marital privilege for confidential communications. All of the reported federal court
cases have agreed with and applied this exception. So there is no conflict to rectify, and accordingly
there would appear to be no need to undertake the costs of amendment the Evidence Rules to codify
a harm to child exception to the confidential communications privilege.

As to the adverse testimonial privilege, there is a conflict, but it is not a reasoned one. As
discussed above, the court in Jarvison created this conflict without actually analyzing the issue;
without proffering a reasonable distinction between the two marital privileges insofar as the harm
to child exception applies; and without citing or recognizing two previous cases with the opposite
result, including a case in its own circuit. Indeed it can be argued that there is no conflict at all,
because a court in the Tenth Circuit after Jarvison is bound to follow not Jarvison but its previous
precedent, Castillo, which applied a harm to child exception to the adverse testimonial privilege.

In sum, an amendment providing for a harm to child exception to the marital privileges does
not rise to the level of necessity that traditionally has justified an amendment to the Evidence Rules.



C. Other Problems That Might Be Encountered In Proposing an Amendment Adding
a Harm to Child Exception

Beyond the fact that an amendment establishing a harm to child exception does not fit the
ordinary criteria for Evidence Rules amendments, there are other problems that are likely to arise in
the enactment of such an amendment.

1. Questions of Scope of the Harm to Child Exception

Drafting a harm to child exception will raise a number of knotty questions concerning its
scope. The most difficult question of scope is determining which children would trigger the
exception. Questions include whether the exception should cover harm to stepchildren, foster-
children, and grandchildren. Strong arguments can be made that the exception should cover harm
to children who are not related to the defendant or the witness, but who are within the custody or
control of either spouse. But the term “custody or control” may raise questions of application that
need to be considered, because it can be argued that a child was by definition within the defendant’s
custody or control when victimized by the defendant.

Another difficult question of scope is whether the harm to child exception should cover -
crimes against children older than a certain age. If a judgment is made that the exception should not
be so broad as to cover, say, a father defrauding his adult son in a business transaction, then the
question will be where to draw the line — adulthood, 16 years of age, etc.

Another question of scope is whether the harm to child exception should apply to any crime
against a child. Certainly some crimes are more serious than others and so consideration might need
to be given to distinguishing between crimes that are serious enough to trigger the exception and
crimes that are not. A possible dividing line would be between crimes of violence and crimes of a
financial nature. But even if that distinction has merit, the dividing line would have to be drafted
carefully.

As discussed above, there are only a few federal cases on the subject of the existence of a
harm to child exception, and none of these decisions provide analysis of the scope of such an
exception. State statutes and cases are not uniform on the scope of the exception; for example, some
states do not apply the exception where the crime is against an adult, while others set the age at 16.
Codifying the harm to child exception runs the risk that important policy decisions about the scope
of the amendment will have to be made without substantial support in the case law, and without the
benefit of empirical research. Without such foundations, it is possible that an amendment could
create problems of application that could lead to the necessity of a further amendment and all its
attendant costs. ’
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2. Policy Questions in Adopting the Harm to Child Exception to the Adverse Testimonial
Privilege

Besides these questions of scope, the harm to child exceptionraises difficult policy questions
~ as applied to the adverse testimonial privilege. The adverse testimonial privilege is held by the
witness-spouse; if there is an exception to that privilege, the spouse can be compelled to testify, and
accordingly, can be imprisoned for refusing to testify. The harm to child exception would apply to
cases in which the defendant-spouse is charged with intrafamilial abuse. In at least some cases, it is
possible that the child is not the only victim of abuse at the hands of the defendant — the witness-
spouse may be a victim as well. It is commonly estimated that such overlapping abuse occurs in 40-
60% of domestic violence cases; for example, a national survey of 6,000 families revealed a 50%
assault rate for children of battered mothers. M.A. Straus and R.J. Gelles, Physical Violence in
American Families (1996). In such cases, if the victim of domestic abuse is compelled to testify,
the witness may suffer a risk of further harm from the defendant for providing adverse testimony.
Application of the harm to child exception could place the spouse in the difficult circumstances of
choosing between physical harm at the hands of the accused and a jail sentence for contempt.

Another problem is that the witness-spouse may suffer a personal risk of incrimination in
testifying, because the witness-spouse may be subject to criminal prosecution for neglect or
complicity. See State v. Burrell, 160 S.W.3d 798 (Mo. 2005) (prosecution of mother for
endangering her child by permitting the child to have contact with an abusive father). In such cases,
the harm to child exception will not assure the witness’s testimony, because the witness who is
reluctant to testify can still invoke her Fifth Amendment privilege.

However these policy questions should be resolved, they raise difficult issues and would
seem to counsel caution (and perhaps empirical research) before a harm to child exception to the
adverse testimonial privilege is codified. See generally Cheryl Hanna, No Right to Choose:
Mandated Victim Participation in Domestic Violence Prosecutions, 109 Harv. L.Rev. 1849 (1996)
(discussing the debate and research on whether forcing a victim of domestic abuse to testify against
the abuser will be beneficial or detrimental to the victim).

3. Departure from the Common Law Approach to Privilege Development

Federal Rule of Evidence 501 provides that privileges "shall be governed by the principles
of the common law as they may be interpreted in the light of reason and experience.”" The Rule gives
the federal courts the primary responsibility for developing evidentiary privileges. When the Federal
Rules were initially proposed, Congress rejected codification of the privileges, in favor of acommon
law, case-by-case approach. Given this background, it does not appear to be advisable to single out
an exception to the marital privileges for legislative enactment. Amending the Federal Rules to
codify such an exception would create an anomaly: that very specific, and rarely applicable,
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exception would be the only codified rule on privilege in the Federal Rules of Evidence. All of the
other federally-recognized privileges would be grounded in the common law — including the very
privilege to which there would be a codified exception. The Rules Committee and the Advisory
Committee conclude that such an inconsistent, patchwork approach to federal privilege law is
unnecessary and unwarranted, especially given the infrequency of cases involving a harm to child
exception to the marital privileges. Granting special legislative treatment to one of the least-invoked
exceptions in the federal courts is likely to result in confusion for both Bench and Bar.

The strongest argument for codifying an exception to a privilege is that the courts are in
dispute about its existence or scope and this dispute is having a substantial effect on legal practice.
But as stated above, any dispute in the courts about the existence of a harm to child exception is the
result of a single case that is probably not controlling in its own circuit. Moreover, the application
of the harm to child exception arises so infrequently that it can be argued that if a dispute exists, it
does not justify this kind of special, piecemeal treatment.'

III. Draft Language for a Harm to Child Exception to the Marital Privileges

As stated above, the Rules Committee concludes that the benefits of codifying a harm to
child exception to the marital privileges are substantially outweighed by the costs of such an
amendment to the Federal Rules of Evidence. The Rules Committee recognizes, however, that there
are policy arguments supporting such an exception, and is sympathetic to the concern that the
Jarvison case raises some doubt about whether there is a harm to child exception to the adverse
testimonial privilege, at least in the Tenth Circuit. Accordingly, the Rules Committee has prepared
language that could be used to codify a harm to child exception to the marital privileges, in the event
that Congress determines that codification is necessary.

! The situation can be usefully contrasted with the proposed Rule 502 that has been
approved by the Advisory Committee and is currently being considered by the Rules Committee.
That rule is intended to protect litigants from some of the consequences of waiver of attorney-
client privilege and work product that arise under federal common law. The Rules Committee
has received widespread comment from the Bench and Bar that such protection is necessary in
order to reduce the costs of pre-production privilege review in electronic discovery cases —
dramatic costs that arise in almost every civil litigation. And federal courts are in dispute both on
when waiver is to be found and on the scope of waiver.
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The draft language is as follows:

Rule 50_. Exception to Spousal Privileges When Accused is Charged With Harm to a
Child

The spousal privileges recognized under Rule 501 do not apply in a prosecution for
acrime [define crimes covered] committed against a [minor] child of either spouse, or a child
under the custody or control of either spouse.

The draft language raises a number of questions on the scope of the harm to child exception.
Those questions include:

1) Should the exception apply to harm to adult children? The draft puts the term “minor” in
brackets as a drafting option. Another option is to provide a different age limit, such as 16. The
Rules Committee notes that some state codifications limit the exception to harm to children of a
certain age. See, e.g, Mich. Comp. Law. Ann. § 600.2162 (18 years of age). Other states provide
no specific age limitation. See, e.g., Wash.Rev.Code § 5.60.060(1) (no age limit for harm to child
exception).

2) Should the exception cover harm to children who are not family members but are present
in the household at the time of the injury? The draft language covers, for example, harm to children
who are visiting the household, so long as they are within the custody or control of either spouse.
The draft language also covers harm to step-children, foster-children, etc. The Rules Committee
- notes that the states generally apply the harm to child exception to cover cases involving harm to a
child within the custody or control of either spouse. See, e.g., Daniels v. State, 681 P.2d 341 (Alaska
1984) (harm to child exception applied to foster-child); Stevens v. State, 806 So.2d. 1031 (Miss.
2001) (exception for crimes against children applied in case in which defendant charged with murder
of unrelated children); Meador v. State, 711 P.2d 852 (Nev. 1985) (statute providing exception to
spousal testimony privilege for child in “custody or control” covered children spending the night
with defendant’s daughters); State v. Waleczek, 585 P.2d 797 (Wash. 1978) (term “guardian” in
statute included situation in which couple voluntarily assumed care of child even though no legal
appointment as guardian). As discussed above, however, some consideration might be given to
whether “custody or control” might be so broad as to cover harm to any child that is allegedly injured
by an accused.

3) Should the exception be extended to crimes involving harm to the witness-spouse? The
draft language does not cover such crimes, as the mandate from the Adam Walsh Child Protection
and Safety Act was limited to the harm to child exception. The Rules Committee notes, however,
that a number of states provide for statutory exceptions to the marital privileges that cover harm to
spouses as well as harm to children. See, e.g., Colo. Rev. Stat. § 13-90-107 (exception to adverse
testimonial privilege where the defendant is charged with a crime against the witness-spouse); Wis.
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Stat. § 905.05 (providing an exception to both marital privileges in proceedings in which “one
spouse or former spouse is charged with a crime against the person or property of the other or of a
child of either”). See also United States v. White, 974 F.2d 1135, 1137-38 (9th Cir. 1992)
(confidential communications privilege did not apply because the defendant was charged with
harming his spouse); Holmes, Marital Privileges in the Criminal Context: The Need for a Victim-
Spouse Exception in the Texas Rules of Criminal Evidence, 28 Hous. L.Rev. 1095 (1991). .

4) Should the exception cover all crimes against a child? The draft language contains a
bracket if the decision is made to specify the crimes that trigger the exception.

Conclusion

The Rules Committee and the Advisory Committee conclude that it is neither necessary nor
desirable to amend the Federal Rules of Evidence to codify a harm to child exception to the marital
privileges. The substantial cost of promulgating an amendment to the Evidence Rules is not justified,
given that Federal common law (which Congress has mandated as the basic source of Federal
privilege law) already provides for a harm to child exception — but for a single decision that is
probably not good authority within its own circuit. Codifying a harm to child exception would also
raise difficult policy and drafting questions about the scope of such an exception — questions that
will be difficult to answer without reference to the kind of particular fact situations that courts
evaluate under a common-law approach.
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