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I hereby submit our Committee’s draft of proposed
amendments to Rules 4, 12, 15, 26, 28, 34, 35, 44, 45, 47,
48, 63, 72, and 77, and to Admiralty Rules C and E. We also
propose a new rule to be numbered Rule 4.1.

Some of these proposals have previously been published
for comment and revised in light of public comment. Among
the amendments given public considersation in 1985 were
preposals to amend Rules 4, 28, 44, 63, 72, and 77 eand

Admiralty Rules C and E. The proposals with respect to
Rules 63 and 72 and Admiralty Rules C and E have previously
been approved in substance by your Committee. Your

Committee has also approcved a change in chapter headings.
These proposals to the rules have been withheld pending
accumulation of a sufficient package of proposals to make
the group worthy of =study by the bench and bar. The
proposea:s trensmitted today constitute such a package.

. The Committee has  additionel matters under
consideration at this time. At its meeting in Arvil, 1989,
our Committee will consider additional revisicns to Rules 5,
12, 14, 16, 23. 24, 30, 233, 38, 50, 51, 53, 50, 54, 56, 58,
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77 and 84 and Rule 3 of the rules for §8§2254-2255 cases.
Some of these revisions have been studied at previous

meetings of our Committee. A few have not been considered,
but are relatively minor changes proposed by the Local Rules
Project of your Committee. Our Committee proposes that the

changes recommended at our April meeting be added to the
package here transmitted to be considered together by the
bench and bar.

If it is mutually c¢onvenient for the two committees, it
is our recommendation that we strive to assemble all of our
recommendations in form suitable for publication for comment
not later than the end of August, 1989. This would allow
the proposals to be transmitted to Congress in early 1990
with an effective date in that year.

Ruie 4
This rule would be re-written. It has been amended on
several occasions and is not a coherent text. Proposals for

additional amendments came to the Committee from the
international bar, the Local Rules Project, the Department
of Justice, the National Association of Process Servers, and
even from the Supreme Court. Under the circumstances, our
Committee elected to make a fresh start on the rule.
Several significant changes would result.

First, subdivision (e} of the revised rule would
authorize service of a summons and complaint anvwhere in the
world. In authorizing service anywhere, the rule provides
in every case an appropriate means of notification of
persons against whom claims are made. The amendment will
cimplify federal forum-selection law by eliminating the need
to conform to state long-arm legislation or other state law
governing service of process. But subdivision (e) does not
presume to assure Jjurisdiction over the person of =all
defendants who might be served.

Second, in providing for service anywhere in the world,
the new rule calls attention to the 1969 Hague Convention on
the Service Abroad of Judicial and Extrejudicial Documents.
It would generally require plaintiffs to make wuse of
internationally agreec methods of service when such methods

are a2vailable. In this requirement, the new rule reccenfirms
the 198&% holding <of <the Supreme Court in Volkswagenwerk
Alktiengesellschaft v. Schlunk. By using the procedure of

requestinge waiver of service, many plaintiffs may ke able to
save subs.antizl costs of formal service abroad.
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Third, subdivision (k) of the revised rule extends the
jurisdiction of the district courts over the person of
certain defendants who cannot be reached under the former
rule. That subdivision conforms precisely to the present
law in the provisions of its paragraph (1}, but paragraph
{2) is new and provides a federal long-arm. long in cases
arising under federal law.

Congress has on a number of occasions made specific
provision for nationwide personal jurisdiction in actions
brought to enforce particular federal statutes; the effect
of these provisions has been to establish a federal long-arm
law with respect to those statutory rights to which such
provisions apply. The revision here proposed would reverse
the presumption and allow for the enforcement of federal law
against all persons to whom the national law applles, unless
Congress otherwise provides.

This new provision 1is significant, but will affect

fewer cases than might be supposed. It has no effect, of
course, on the subject matter jurisdiction .of the federal
courts. Moreover, because of the restrictive effects of

federal venue laws that would be unaffected by this
revision, most federal question cases would still be brought
and tried in the same districts as before the revision. The
revision does provide territorial Jurisdiction over
defendants in federal question cases to which no nationwide
service provision presently applies and who are not subject
to the reach of the local long-arm statute. The most
significant affected group will be defendants outside the
country whose contacts with any one state are tco spare to
sustain personal jurisdiction of the courts of any state,
but whose contact with the United States has been sufficient
to give rise to a claim of possible violation of federal
law. The need for this change was observed by the Supreme
Court in its 1987 decision in Omni Capital Intern. v. Rudoelf
Wolff & Co.

Although the number of cases affected is not large,
this reform is sufficiently significant in the drafting of
federal legislation that our Committee recommends that this
feature of the new rule be proposed on condition that
Congress enact an amendment to 28 U.S.C. §1331 that apprecves
the principle of personal jurisciction over all defendants
against whom are made claims aricing under federal law. If
Congress fails to enact such an amendmen*, the Commiitee
recommends that its revision become law without the
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selection law substantially as is.

Fourth, the new rule would enlarge the use of the less
expensive methods of service introduced by the 1983
amendments to the rule. Established in 1983 was the use of
"mail service," that is not really service at all, but 'a
means of eliminating the need for formal service. This
draft would be explicit in imposing on most civil defendants
a duty to cooperaté in saving the costs of service. For
most defendants, anywhere in the world, the plaintiff could
meet the requirements of Rule 4 by a simple notice to which
the defendant would be asked to respond by waiving formal
service. A defendant failing to return a waiver form would,
unless good cause be shown, become liable for the full costs
of service. By this means, the Committee hopes to reduce
the waste experienced in the present practice, and perhaps

even to induce a generally higher level of cooperation among
counsel.

Fifth, the new rule would further reduce the need for
the services of the United States Marshals. In particular,
the marshals would no longer be used in actions brought by
the United States.

Sixth, the new rule weould reduce the burden c¢f bringing
suit against the United States. In response to requests
from the Department of Justice, our Committee has not
recommended that the Justice Department be subject teo the
same procedure of requested waiver of service to which most
civil defendants would be subject. Instead, as the
Department proposes, the Committee recommends the use of

- certified or register mail to serve the United States.

The Committee also recommends the deletion of the
provision requiring service on both +the United States

Attorney and the Attorney General. The Department of
Justice opposes this change. Nevertheless, the Committee
concluded that a2 civil plaintiff should not be required to
serve two officers of the same Department. The Committee

was influenced by the knowledge that more than a few
plaintiffs have been confronted with a highly technical
objecticr by the Department to the sufficiency of service or
of process, even in cases in which & statute of limitations
stands in the way of ccrrecting the plaintiff’s mirctake. By
reducing the number cf officers to be served by half, the
Committee hopes not only to spare expense, but to reduce the
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frequency with which civil claims against the goﬁerdment are
defeated by technicality.

Seventh, the new rule would explicitly impose on
counsel the burden of preparing the summons. Overburdened
offices of clerks are no longer able to provide this service
and it is in any case a task best performed by counsel for
the plaintiff.

Finally, the new rule would reduce the incorporation of
state law to deal with the form of,the federal summons. In
this respect, the revision would move a step closer to the
goal of national uniformity envisioned by the Rules Enabling
Act of 1934.

Ruie 4.1

In reorganizing Rule 4, it proved to the Committee to
be desirable to separate those provisions dealing with the
service of process other than the summons. This new rule is
the result of that separation and allows Rule 4 to be
written to deal only with the subject of the summons.

One change would be effected by Rule 4.1. Subdivision
{b) would allow nationwide service of an order committing a

party for civil contempt. Present law and practice allows
nationwide enforcement of decrees and injunctions by means
of the criminal contempt power. The revision would provide

a civil contempt alternative in dealing with party-
contemnors who have removed themselves from the vicinity of
the district court whose commands they defy.

Rure 12

A modification of the text of Rule 12 is occasioned by
the re-writing of Rule 4. The only effect of this change
will be to eliminate the reference to state law that allows
defendants a longer time +to answer when they can invoke
state law provisions that are more generous to defendants
than is this rule.

Rute 15

Revision of this rule is needed to assure the use co¢f
the relation-back principle to protect plaintiffs who
errcneocusly name the defendants against whem they claim.
The need for this revision was revezled in the 1986 decision
cf the Supreme Court in Schiavone v. Fortune.
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Rure 26

. Revision of this rule would establish the principle
that discovery in another country should proceed according
to the laws of that country, unless the results are
demonstrably inadequate. The need for this revision was
first occasioned by the 1970 Hague Convention on the Taking
of Evidence Abroad in Civil or Commercial Matters, and was
reinforced by the 1987 decision of the Supreme Court in In
re Societe Internationale Industrielle Aerospatiale.

RurLe 28

This revision is a companion to that recommended for
Rule 26. It calls attention to the Hague Convention and
gives priority to internationally agreeable methods of
taking depositions abroad.

Rure 34

This revision is occasioned by the amendment of Rule 45
that eliminates the need for an independent action to compel
the production of documents or an inspection ¢of premises.

Rute 35

This amendment is responsive +to action taken by
Congress in 1988 to =a2llow the use of clinical psychologists
in the conduct of mandatory mental examinations in civil
cases. The Committee proposes to allow district courts to
make use of any licensed health professionals having skills
appropriate to particular cases.

Ruie 44

This amendment is another that is related tec a Hague
Convention, this one to the Convention Abolishing the
Requirement c¢f Legalization for Foreign Public Documents.
It calls attention to the simplified process available under
that Convention. The arendment also eliminates the obsolete
references to the Panama Canal Zone and the Ryukyu Islands.

Ruie 45

Revision of this rule was requested by the American Bar
Association, and that crganizaticon has slready approved the
substance cf this draft.
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The prihary aim is to establish more solid protections
for non-party witnesses who are sometimes the victim of
misuse by adversary ©parties and who are often not

represented by counsel. These protections are already
available under existing law, but the new subdivision (c)
assembles them in one ©place. That subdivision and

subdivision (d) will be printed on the back of the subpoena.

A second purpose of the revision is to provide for a
subpoena of documents that can be used independently of a
deposition subpoena, and alsc a subpoena for the inspection
of premises.

A third purpose is to enable counsel to issue subpoenas
in the name of any federal court without necessity for
submitting the form to a distant clerk of court for the
affixing of a seal.

A fourth purpose is to clarify in subdivision {(d) the
obligations of a non-party witness responding to a subpoena
for the production of documents.

Rure 47

This amendment is responsive to the 1973 decisicn of
the Supreme Court in Colgrove v. Battin. In deciding that
the district court has discretion in fixing the size of the
jury, the Ccurt eliminated the need for the institution of
alternate Jjurors, whose position derived from the need to
have a jury of exact predetermined size.

The revised rule also makes it clear that the court may

excuse a Jjuror during the period of deliberations without
causing a mistrial.

RuLr 48

This amendment is a companion to the amendment of Rule
417. It is explicit that a jury may be as small as =six and
that at least that number must unanimously support a verdict
unless the parties otherwise stipulate.

Rure 63

This amendment has been previously reviewed by 3your
Committee and a final paragraph was added to the Note at
your suggestion. The purpose of the amendment is to enable
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a successor Jjudge to complete an ongoing trial whatever the -
cause of the inability of the first judge to continue,

Cuaprrer Heapincs

The proposal to revise the chapter heading for Chapter
VIII. and to introduce a new heading as Chapter IX was
previously approved by your Committee and is included in
this report for information.

Rurte 72

This proposal was considered by your Committee in 1987
and remanded to us for reconsideration in light of a

possible change in Rule 6. The Committee Note has since
been revised to delete the reference to the short-period
counting system. The amendment is needed to clarify a

discrepancy in the 1983 amendment.

Rure 77

. This proposal authorizes the district court to reopen
the period for appeal if convinced that the appellant never
received notice of entry of a Jjudgment. Complaints about
failure to receive notice have become too common, and the
sanction for failure to keep a close watch on the clerk’s
office is too severe. LA prevailing party who is concerned
about delayed finality is encouraged to serve notice of the
Judgment under Rule 5; if that is done, then the power of
the court to reopen the period for appeal is precluded.
This rule overlaps F. R. App. P. 4(a), and for that reason

has been submitted to the Appellate Rules Committee for
comment.

ApmirarTy Rure C

The aim of this amendment is to reduce the burden on

the office of the United States Marshals Service. In
substantially similar form, this proposal was published for
comment in 1985. It was suggested that the marshal be made

‘'to continue responsibility for the cargo of a seized vessel.
This change has been made, and your Committee approved it in
1887. It is inciuded in this report for information.
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ApMIRALTY RuLe E

“This amendment is a companion to the amendment to
Admiralty Rule C and has also been approved by vyour
Committee.

CONTENTS
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RULE 4.1, SERVICE OF OTHER PROCESS 39
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(a) SumMoNs+ —~1ssuaNcET ~ - - Upotr~the - {f-Hd-ing--eof--the
compiaints-the--clerk-sheald--forthwith -d4s2due-—a--summons
and-—deiiver--the—-sumnonSf-EoQ-the—-piaintiff--or-—the
piaintiffla--atterney;-—<who-shell- -be--respensibie--for
prompt--service ~of -the --summons--and--a--copy-—-of--the
eompiaint s ---Upon -request —-of - fhe~plaintidff--separate~or
additionat-summons-shati-issue-against-any-defendantss

tb3--Samg+ Fomv. The summons shall be signed by the
clerk, be under the seal of the court, contain the name
of the court andvthe names of the parties, be directed
to the defendant, state the name and address of the
plaintiff’s attorney, if any, otherwise the plaintiff’s
address, and the time within which these rules require
the defendant to appear and defend and shall notify the
defendant that in c;se of the defendant’s failure to do
so Jjudgment by default will be rendered against the
defendant for the relief demanded in the complaint.

Whens-under--Rute~4{ej5~-serviee ~4 2--made - purenent--to--2

statute - or--rute -0 f-court--of - e -stote - - the--summpons-~—-or
notieeT—er—erder—iﬁrfhharﬁﬂ?ﬁﬁgmmxr&—shakk-eerrespen&—as

neariy—1ﬁr-may—iﬁr—te—4ﬂﬁﬂr-reéuired-inh-the-1Hﬁﬁnﬂf>-cr

rutes The court may allow a sumhons to be amended.
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(b) Issuaxce. Upon the filing of tbé conélaint, the
plaintiff may present a/sumons in proper form to the
clerk for signature and seal. The clerk shall sign and
seal the summons and issue it to the plaintiff for
service on the defendant. An additional summons or a
copy of the summons shall be issued for e.acb party to be
served.

(c) Service wrre Comrerarnr; By Weoe Mapr.

(1) Processjy-other--thenr-a-subpoena-or-a -zummens
and - ~complaint - -shad ——-.be--—served—éb-y--a--!:‘n-i-ted——Sta.tés
marshalt-or-deputy~United-States-marshal;-or-by-a-person
speeiaiir—appoin-ted——t_'—o—r—’erha—b-purpese The summons and

complaint shall be served together. The plaintiff shall
be responsible for service of a summons and complaint
within the time allowed under subdivision (n)‘ of this
rule and shall furnish the person effecting service
with such copies of the summ;:ns and complaint as are
necessary.

(2)¢Aa3 A-summone--end- -complatrt-shetis-exeept--as
provided-~in~-—subperagrephes-—~{tBi--and--{t€}y5--be-—served
Service may be effected by any person who is not a
party and is not less than 18 years of age, provided
_that the court may at the request of the plaintiff

direct that service be effected by a person or officer
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(who may be a United States marshal or deputy United

- States marshal) specially appointed by the court for

that purpose. A special appointment shall be made when
the plaintiff is
tB}~-A-summens-and-compltaint-shati;~at-the-request
ef-the party-seeking-serviece or-such partyles-atterneyr,
be~served-by a—{kaﬁtxk{Hmﬁﬁﬁrﬂmnﬁﬁnkk-er—defuty—%&ﬂﬁeﬂ
States-marshal~—-or by-ea-persomr-speciallyr-appointed-by
the-court-£fer-that purpeses;-onty
$33-~—omr-behaif--of--—a-party authorized to
prdceed in forma pauperis pursuant to Title 28,
U.S.C. § 1915, or ,e£ a seaman authorized to
proceed under Title 28, U.S.C. §19165.
fi&%——«nr—behaif—t&?daﬁr-gnited—S&eﬁfﬁrﬂar—an
officer-or ageney-ef-the-Urited-States;-o>
t333+---pursuant—-+to--~an--order—~issyed--by~-the
eeurt stating--that-a -United--States-aparshal---or
deputy-~United St&tes-—ﬁﬁaﬁﬂnﬂn-——or——1r--persen
épeciaiiy—ap?einted~fﬂfmfhat Purpeses-ie-reauired
to-serve--the —summons -—and-complaint in-order--thet
service--be-—-properiy--—effected-in--thet pertieviaz

setions
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£6}-- A~ summons- -and -complaint- -may be -served -upen-=a

_ defendant-of-any-class--referred--to--tr-paregraph-tti-or

£33 of-subdivision-{td}-ef-this-rule

t+}-~-pursuant--t-o-~the--loaw-ef--the-Steate--in
which-the district-ecourt--is--held-for-+he--sers~ice
ef--summens--er other--like--process---upon-~-=uch
defendant--in--axr-acetion brought--n -the -courts--of
general-sjurtesdiction-of-that States-or

{ii&--by-maiiin&—a-cepy—of-th:-sumnons-and-of
the eomplaint--{by---first-clzss--mails---poztage
prepatdl-to-the pefsen-to-be-serve@T;tegether—with
two-—<xﬁﬁxﬁr-—o£--1r-—notice--inx%--aeknowiedgmenﬁ
conforming-substantinltliy-te~-form-18-4 and;a—return
envelepes--postage --prepaid,-~-addressed--to-—-~the
sender----If-no-acknewledgment-—of-service -under
this-subdivisien—<ﬁ?—&b}&—ruie—is—ﬂxxmﬁﬁ%xk4xr—the
sender-within--20 davrs-efier--the -date-of-meiling,
service--cf--such~-summens and--corplaint--=hall--be
made——under4—sﬂbpa?ﬁgfagh-—{Aﬂ-—fﬂh—-H}) ef--this
paragraph—in—i&m&1mnnxﬂ91ﬁﬁﬂaxﬁﬂuai-by-subdévision
fdtiy-er—fd1t3dr

{B}~-tnless-good--eause ~ts-shown-for--not-deing-se

the eoeunrt--shell-order--the--pa=ment-of--the--costa-—-=of

persenal service-bi--the -person--served -i+f-such--pereen
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does--yort- - complete and--retu»rn--seé.—t—l’x-j:fx-;--?_ﬂ—-dayé-—aPEer

maitings-the-netice-and ackneoewledgment--of--receipt-of

summens<

+E}--Theotice ~and-acknewledgment—of--receipt-of
summens-and--complaint —shall-be~executed-under—oaothr-er
affirmation~

+23 - Fhe - -cottrt~---ghall~-freely--malre-~—-speciat
appeintments teoe--cerve ~summenses--and -ecemplatntse--under
paragraph~4+244B}-of this-suvbdivisionr of-~this-rule-and
ali--~other---precess —-under paragraph——-{-i—)——-—of——-t-h—i—s

subdivision-ef~this~rulex

(p) SuMMENS-ANB- GOMPEAINT+ ~—DPERSON-T0-BE- SERVED. The-summens
and-complaint--cheldd--be-served-4Logetherw--Phe-pltatnss£f£

shali--furnish -+the--perzer--maibing - - cerrice~wdtdhr-—sueh
coptes——aa ~-gre--necessary-~--Service—-ghall--be--made--ae
fotlewe+  Warvee or Srevicr; Durr ro Save Cosrs or Srevice; Rrquesr ro
Warve.

(1) A defendant who waives service of a summons
does not thereby waive any objection to the venue or to
the Jjurisdiction of the court over the person of the

defendant.
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(2) A defendant who receives notice of ah action

. in the manner provided in this paragraph has a duty to

avoid unnecessary costs of service of a summons. To
avoid costs, the plaintiff may notify the defendant of
the commencement of the action and request that the
defendant waive service of a summons. With respect to
an individual other than an infant or incompetent
person or with respect to a domestic or foreign
corporation or a partnership or other unincorparated.
association that 1is subject to suit wunder a common
name, if such notice ana request B
(A) 1is 1in writing and addressed to the
defendant, or to an individuél who could be.served
‘pursuant to subdivision (g) of this rule as
representative of an entity that is the defendant;
(B) is dispatched through first-class mail or
other equally reliable means; |
(C) contains &a copy of the complaint and
identifies the cqurt in which it has been filed;
(D) informs the defendant of the consequences
of compliance and of a failure to comply with the

request;
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(E) allows the defendant a reasonable time to
return the waiver, ‘wbicb shall be at least 20 days
_frdm the date on which the request is sent, or 60
days 1If the defendant 1is addressed oizts.ide any
Judicial district of the United States; and

(F) provides the defendant with an extra copy
of the notice and request and a prepaid means of
compliance in writing;

and the defendant fails to comply with the request, the
court shall impose the costs of effecting service on
the defendant unless éood cause for the failure be
shown.

(3) A defendant timely returning a b;aiver so
requested shall not be required to serve an answer to
the complaint until 30 dazys after the date designated
in the request of waiver of service for its return.

(4) When .‘a.h.raiver of service is filed with tbe‘
court, the action shall proceed as if a summons and
complaint had been served at the timg of filing of the
waiver and no proof of service shall be required.

(5) The costs to be imposed on a defendant under
paragraph (2) for failure to comply with a request for
a waivgr of service of a summons shall inciude the

costs of service under subdivision (e) or (g) of this
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160 rule and the costs,-inciuding a reasodable-atforney’s’
161 . fee, of any motion regﬁired to collect such costs of
162 service.
163 (+ e) Prxsonar Sexvice veon Imorvipvars. Unless otherwise
164 provided by federal law,. prersonal service Buypon an
165 individual from whom a waiver has not been obtained and
166 filed, other than an infant or an incompetent person,
167 shall be effected as follows:
168 ' (1) by delivering a coﬁy of the summons and of the
169 complaint to the individual personally within any
_170 . Judicial district of tbé United States; or
171. (2) by leaving copies thereof at the individual’s
172 dwelling house or usual place of abode within any
173 Judicial district of the United States with some person
174 of suitable age and discretion then residing therein;
175 or
176 (3) bf delivering within any Jjudicial district of
1717 the United States a copy of.the summons and of the
178 complaint |
179 (A) to an agent authorized by appointment or
180 by law to receive service of process+; or
181 (B) to the office or'place of business of the
182 individuzl tc the extent permitted by the law of

183 the state iﬁ which the service is effected for
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service in tbai staf& in aﬁ action broﬁgbf in any

of its courts of geheral Jurisdiction; or

(4) in a foreign country, by any internationally
agreed means reasonably calculated to give notice, such
as those means authorized by the Hague Convention on
the Service Abroad of Judicial and Extrajudicial
Documents, provided, however, that, if service 1is not
effected within six months from ibe date on which the
assistance of the government of the foreign country was
requested pursuant to the applicable treaty or
convention, service naf be effected as,dirécted by the
court; or

(5) in &a foreign country, if internationally
agreed means of Service are unavailable, provided that
service is reasonably calculated to give notice:

(A) in the manner prescribed by the law of
the foreign country for service in that country in
an action in any of 1its courts of gengral
Jurisdiction; or

(B) as directed by the foreign authority in
response to a letter rogatory or letter of
request; or

{C) unless probibited by the law of the

foreign country, by
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(i) .'delivéry .to fhe | in&ividual
personally of.copies of the summons and of
the complaint; or
(ii) any form of mail requiring a signed
receipt, to be addressed and dispatched by
the clerk Qf the court to the party to be
served; or
(iii) diplomatic or consular officers
when ’autborized by the United States
Department of State; or
(D) if tbere. is no lawful means by which
service can be effected in the foreign country, by
such means as the court shall direct.

Service may be effected within any Jjudicial
district of the United States under paragraphs (1),
(2), or (3) of this subdivision even though the
defendant is a citizen or resident of, or found within,
another country and could therefore be served under
parégrapbs (4) or (5) of this subdivision.

(2 f) Semvice ovron INFaNTs aNp INCOMPETENT Pxxmus Service
Yypon an infant or ean incompetent person within any
Judicial district of the United Statesy-kv-serving--the
summens-and—fmm?%eént°S#a11 be effected in the manner

prescribed by the law of the state in which the service
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is made effected for the servié:e of—m;or--l-ik-e

Aprocess--trp_o—n--any--such--c‘}ef-en&ant in that state in an

action brought in the any of its courts of general

jurisdiction ef--+4hat---state, An infant or an

~ incompetent person in a foreign country shall be served

in the manner prescribed for other individuals
by paragraph (e)(4) or snubparaérapb (e)(5)(A) of this
rule.

(2 g) Sexyice uvron CoRPORATIONS AND ASSOCIATIONS . Unless
otherwise provided by federal law, service UYypon a
domestic or foreign cox"poration or upon a partnership
or other unincorpora£ed association which is subject to
suit under a common name, and from whom a waiver of
service has not been obtained and filed, shall be
effected within a jua.ic.ial district of the United
States by delivering a copy of thé summons and of the
complaint to an officer, a managing or general agent,
or .to any other agent authorized by appointment or by
law to receive service of process and, if the agent is
one authorized by statute to receive service and the
statute so requires, by alsoc mailing a copy to the
defendant. A corporation, partnership, or association

may be served 1in a foreign country in the manner
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prescribed for individuals by paragraphs (e)(4) and (5)

of this rule.

(4 h) Skzvick vrox tHE UnrrEp Srarxs. Service Yupon .the
United States; shall be effected by delivering a copy
of the summons and of the complaint to the United
States attorney for the district in which the action is
brought or to an assistant Uniﬁed States éttorney or
clerical employee designated by the United States
attorneyiin a writing filed with the clerk of the court
or by sending a copy of the summons and of the

complaint by registered or certified mail addressed to

the civil process clerk at the office of the United

States attorney sand--by--cending--a-copy--of--the--summons
end-of-the-compiaint-by-registered-or-certified-maii-~te
the——%HHxnﬁmnh——Genera&-«;yﬁ——the——-United——éHz&tﬁr——at
Washington:—{ﬁﬁﬂzéiﬁr—o£_%%ﬁHﬁH&h%r—and—fin-fun~—aetien

ettacking-the--velidity-of--an-order-—of-an--officer-er

. ageney-ef-tdre-LUnrited -States-not-made— e -—paptw-—-pyr-alse

=p
sending-a-copyof-~-the-summens=-and-of--the -complaint-pbw
registered—or—eertified—maii-te-sueh—effieer—er—ageney.

(5 1) Sepvice vPox Orricees, AcewcleEs, ok CORPORATIONS OF THE
Unrrep Srares. Service Yupon an officer, er agency, or
corporation of the United Statess shall be effected by

serving the United Stetes in the manner prescribed by



300

301

302

Originalin Rurz 4 Sumons, 12-10-88 Reporr: 13
Harvard Law Library

Unauthorized Reproduction
Prohibited

subdivision (h) of this rule and by sending a copy of

~the summons and of the complaint by registered or

certified mail to such officer, er agency, or
corporation. Ff-the--agency- -t -a-corporationthe-copy
shati-be-detivered-as previded-in-paragraph-{+3}-of-this
subdivision-of-this-rules

(6 J) Sexvice uvron ForErcm, Snﬁr o LocaL GovERNMENTS.
Service upon a fbfeign state or political subdivision
thereof shall be effected pursuant to 28 U.S.C. §1608.
Service Bupon a state or municipal corporation or other
governmegtal ,Qrganizatiom thereof subject to  suitsy
shall be effected by delivering a copy of the summons
and of the complaint to the chief executive officer
thereof or by serving the summons and complaint in the
manner prescribed by the law of that state for the
service of summons upon any such defendant.

fe)--Summons+——~ S_snv;ss-l—ipeu—Pun-Ne@—imn;ruw-es-en-?ewa—w;ﬂw
51778 T - - Whenever —a-statute-cf -the - United--States-or-an
order—-cf--eourt~-thereunder--provides—-for--service-ocf--a
summens:-fﬂh—ef—fr—ncbie&r—er-<m9-an-<ﬂxkﬂ5-in-dﬂxﬂr—of
summens —-upor 2~ -perty-—~net-—anr-inhakbistant--cf-or--£found
within-fhe-st=ate in-which-the-district-sourt-<s—-held,
service-—may—be—made underthe —circumstances —and-in-the

manner-preseribed-kby-the-csratute-—ar-orders~crs-if-there



303

304

305

306

307

308

309

310

311

312

Original in Ruiz 4 Sumoons, 12-10-88 Rrerorr: 14
Harvard Law Library
Unauthorized Reproduction

Prohibited

is--no-ﬂaﬁywhahmr-4ﬂnnxﬂﬂr—1uwﬁxﬁﬁﬁﬂﬂﬁr4{Hmh;mahner—-ef

. servicer-in-a -memer--stated-in~-this-rie—---Whenever-a

statute-or-—-rute-of--court--of--the--state-in-shich-the
distriet-cotirt--ite-held-provides--tk)-for-service of-a
summenes-or--ef-a-netree;r-or-of-an--order-in--J-iteur-of
sSummoens—-upon- - a&--party--net--anr-inhabitant~-of -or--found
within-the-state:-1&“4ﬁ}%dknrﬂmﬁrwha&ﬂﬂxxr—or-nobiee-te
him- 4o -appear-and--respond -or ~defend -t~ an--action—by
reason-—of-the--attachment--or-garniehment--eor-~similtar
sei:&re-—of-4rh&-1nxnxnﬁnh-4xxxﬁxu}-ﬁﬁﬂﬁﬂjr-the--state:
service-~imn~—fhr—-eithér--«xﬁxr--be--mgde——ﬂuxkﬁr—-the
eitreumstances——and - -ir--the --menner-preseribed--in~-the
stetute-or-rutes

(€ k) TeeriTORIAL LIMIiTs Or EFPFECTIVE SERVICE. A1} ~-precess
ether-than-a—subpoena-may-be—served-anfﬂhere-within-the
territeriat-limits—of--the-state-in-which ~the-distriect
ceeurt-is-heids;~ends;-when-eutherized-by-a-statute-cf-the
Enited-States-er-by-these-ruies:-beyend—the-tefriteriai
timite-of--that-state.---Iin--additien;-persens--who -are
breught-fhr—1ﬁr-imm{ieﬁr-pursuant—-bo-4¥th&-éwkr-er—-as
additienaif—ﬁxmﬁbfee--{xr--a---penéing—-1xﬂﬁxxr—-ef—;—a
ceuntereiaim-or-—-ecross-cltaim--therein ~pursuant—--to--Rute
195 -mevy--be-served-4n-—thoe-manner--st-at; ﬁh?—paragfaphs

t13-464-ef-subdivision-{dlr-oft-thars-rule-ot--all-piaces
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outside-the-state-put-within-the-Untted-States-that-are

. mnet-more--thanr-100--mites -from--the--place -in--which--the

action--i-s--commeneed;--or-—-teo--whicihr-it--i=s-assigned--or
transferrea-for-triai1-aﬂdr1nnxnxnr~requ}re&-to-resPond
to~ an -order-of--commitment - for--civil-contempt--may--be
served-at-same-placesr—~A~-subpoena-may-be-served-within
the--territeorial --lmite - -provided--n-Rule--45= (1)
service of a summons or filing a waiver of service is
effective to establish Jjurisdiction over the person of
a defendant who

(A) could be subjected to the Jjurisdiction of a

court of general Jjurisdiction in the state in which the

district couft iS held,

(B) is a party joined under Rule 14 or Rule 19 and
served at a place within a Jjudicial district of the
United States and not more than 100 miles from the
place from which the summons issues,

(C) 1is subject to the federal_ interpleader
Jurisdiction.

(2) Unless a statute of tbg United States
otherwise provides, or the Constitution imn a specific
application otherwise requires, service of 2 summons or
filing of a waiver of service 1is also effective to

establish jurisdiction over the person of any defendant
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in order to determine a claim arising under federal
- law. ?
(g 1) RerurN Proor or SEvicr. If service is not

waived, Tthe person serving--the--process effecting

service shall make proof of--service thereof to the

court promptiy-and--in -any--event-within-the-time~during

whieh-the--peraor-served--muiet-respend-to—-the--process,.

If service is made by a person other than a United

States marshal or deputy United States marshal, such
\

person shall make affidavit thereof. If service is

made outside any Jjudicial district _.of the United

¥ The Advisory Committee on the Civil Rules recommends
the promulgation of paragraph (2} subject to affirmative
approval by Congress in the form of an amendment to 28
U.S.C. §1331 adding language as follows, or other words to
similar effect: "The district courts shall have original
Jurisdiction of all civil actions arising under the
Constitution, laws, or treaties of the United States and
over the persoms of defendants in such actions."”

Given the significance of the matter to the work of

Congress, it would be inappropriate for the rulemaking
process to effect such a change without the active approval
of Congress. In making this recommendation, the Committee

acknowledges the presence of an issue regarding the
competence of the rulemaking process to effect such a
change. See Whitten, Separation of Powers Restrictions on
Judicial Rulemaking: 4 Case Study of Federal Rule 4, 40
MAINE L. REV. 41 (1988).

If Congress fails to revise 81231 as suggested, the
revision of the rule should nevertheless be effected, but
without paragraph (2). In that form, the new rule would
leave to the courts +the formulation of principles of
amenatility tec personal juriscdictien without reference to
the strictures contained in the former subdi+ision (e). No
immediate change in prractice would be intended.



362
363
364
365
366
367
368
369
370

371

372

373

374
- 375
376

377

379
380

381

383
384

385

Original in
Harvard Law Library Ruiz 4 Suvmons, 12-10-88 Reeorr: 17
Unauthorized Reproduction
Prohibited

States, proof nay' be' made és preécribéd. by any
applicable treaty or coﬁvention, or if service is made
pursuant to éaragraph (e)(5), proof of service shall
include a receipt signed by the addressee or other

evidence of delivery to the addressee satisfactory to

~the court. If--service--i=--made --under --subdivision

fe3t23+63{t223-~of-this-rutes-return-shaltli-be-made-by-the
senderis--filing--with--the--court--the—-acknowledgment
receirved--pursuant--teo--such--subdivisien—-. Failure to
make proof of service does not affect the wvalidity of
the service. | | -

{h)——-AvENpMENT T - — Kb —any -£ime- -4 -tte -di=ecretien-and
upon-suéh—;{xnwmrﬂf&éﬁr1kxmﬁr1ﬁz§br—bbe—coart—may-aiiow
eny-precess - er-proof-of-vcervice -therecf -te-be-amendedy
un}css—it—ciear}y-appears—thg%—materia&—preﬁuéice-wouid
resuit-ie—4ﬂmrﬁﬁﬂxﬁﬁnfbaak—rights-ef-4ﬁﬁ¥1xﬂﬁﬁ&-against
whem~the-preecess-issued-

£+4  ALTERNATIVE-PROVISIONS-EOR-SERVICE-IN-A- FORBIGN-SOUNTRY .

f1d-c-Mammer~---When--the --federal-or-state--taw
referred-te-4n-subdivdision-{-e-hcf-thie-rule-antherizes
serviee—-Upoir—g--party-—net--anr-inhebitant--ef-or-—feund
within-+he— stete <in -which-the-district--count--to-helds;

end--seryvice--ds--te-Le--effected-—upor-the--~partr-dn-a
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the-summons-1nmk<xmﬁgiﬂﬂﬁ;—is—maée+——%+H——fn?thé~manner
prescribed--br-4ﬂﬁr—dﬁﬂb;1ﬂ?-4&ur—fereign—-country—-for
service--irr-that-country--in--anr-asction--tnr-any--cf--i€s
ecourts-~of-genergl--jurirsdicticnr-of-+B4--as-directed-by
the-foreign-autherity-in-response-to-a-tetter-rogaterys
when-service-in-either-case-is-reasenably-cateutated-teo
give-—-getugai--neoticetor--{E}-—upon--an-~itndividuats--by
de&ivery—to—%&mrﬂwaﬁammrhkrr-and—upen—1r—ecrp§r&b}on-or
partnership~-or-asseseciations by delivery-to-an-officers
a—ﬂMﬁﬁﬂﬁhn?—or-1§ﬂnﬂﬁﬂr-agent7;1nr-fB%—*nh-any-ﬁknﬂm—of
maii7—feqﬁifing—1rﬁ&h§mﬁi-reeeipt:-te-&gr%ﬁi&maﬁﬂﬁ}-and
dispatehed-by-the-clerk-~ocf-the~court-te-the-party-to-be
serveds-—or-«f)-~as-drrected-by--order—-—cof--4the--court-
Service-amnder--+4+C4-—er-<{-Er-above--may -be--made-by—-an¥
person-who—és-not-a-party-and—is-not—iess—thgn—iS-years
cf-pge-or-whe-ie-designeted pyr-erder-of--the-district
court-er-by—-the-foreign-courts—-Omrrequest —-the-clerk
shazi--deliver--{-he -~summer2--te--the--plainti-ff--for
transmissien--to--the--persen-or-the-—foreignm-court--er

cefficer-whe-wiitit-make-the-servieces

+23---Return----Proef-ocf-service-may--be--made-as
preseribed-kby-subdivision ~(gr-ef~-this~rules-cr-tr=-the
tew-ef-the foreign —countryrr-er—oy-orger-—cf--the-court~s

Wherp-service~is-made-pursuent—to-subkbparsgraph-+234B3~ecf
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this--subdivraton,-- -;szf-'— of- -sez;vi-ce -<shall--inelude--a

: receipt--s-i-g-ned—-br—the--édfhres-s—e-e-—or-et-her—-ev—i-denc-&-of

delivery-te-the-addressce-satisfactory~to-the-court~

(3 m) Suvmens+ Time Limit ror Service. If service of the
summons and complaint is not made upon a defendant
within 120 days afterb the filing of the complaint énd
the party--onr-whese--behalf--suech--service ~-was-reqrired
plaintiff cannot show good cause why such service was
not made within that period, the court may aetion-shaill
be-iemissed -as—-to—that-—defendant - without--prejudice
upon the-—court's its c.>§vn initiative after notice to
sueh--paerty-or-upon--metion the plaintiff dismiss the
action as to that defendant or direct that service be
effected within a .spec.if.ied time. This subdivision
shall not apply te--serviece--in--g--foreign--country
pursuant--teo--subdivisien--{fi}--ef--this-—~-rute if the
defendant is not an inhabitart of and cannot be found
in any judicial district of the United States.

(n) Service or Soawons Nor Feasieie. If a statute of f:be
United States so provides or upon a showing that the
plaintiff cannot with reasonable efforts serve the
defendant with a éummons in any manner authorized by
this rule, the court mgywassert Jurisdiction cver any

assets of the defendant found within the district by
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ADVISORY COMMITTEE NOTES
Purroses or REvisION. There are eight purposes to this
revision. One aim of the revision is to reorganize a

frequently amended rule in a more useful and readable form.

A second purpose of the revision is to extend and
clarify the cost-saving practice of securing the assent of
the defendant to dispense with actual service of the summons
and complaint. The revision changes the nomenclature and
makes the modified device of requested waiver of service of

a summons available in almost all cases.

Third, the revision seeks to harmonize federal practice
among the district courts by eliminating unnecessary
incorporation cof state law. The revision would thereby move
a step closer to the goal of national uniformitv set by the
Rules Enabling Act of 1934.

Fourth, in part by reducing the dependence of the
federal practice on varied cstate law, the revision aims to
reduce the number and difficulty of issues arising from the
service of a summons. Subdivision (e) provides a means of
service for 2l]l defendants wherever they may be.

Fifth, the revision extends the reach otf the federal
courts to exercise personal jurisdiction over defendants
against whom are made claims arising under federal law,
without regard for the limits ¢f the local state long-arm
law. This revision is proposed subject to the approval of
Congress.

Sixth, the revision aims to call attention to the
important effect of the Hague Convention and other treaties
bearing on service of documents abroad, to favor the use of
internationally agreed means of service, 2and to disfavor
methods of service that are in vizclation of fereign law.
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Fifth, the revision aims to call attention to the
important effect of the Hague Convention and other treaties
bearing on service of documents abroad, to favor the use of
internationally agreed means of service, and to disfavor
methods of service that are in violation of foreign law.

Sixth, the revision proposes further to reduce the use
of United States marshals in the performance of routine
duties of service.

Seventh, the revision aims to reduce the burden of
commencing an action against the United States.

Rurr ResTRIicTED TO SERVICE OF SUMMONS. The present Rule 4 is
entitled "Service of Process" and applies to the service not
only of summons, but alsc other process as well, although
these are not specified by the present rule. The service of
process in eminent domain proceedings is governed by Rule
71A. The service of a subpoena is governed by Rule 45, and
service of ©papers such as orders, motions, notices,
pleadings, and other documents is governed by Rule 5.

The revised rule is entitled "Summons" and applies only
to that form of legal process. Those few provisions of the
present rule which bear specifically on the service of
process other than a summons are relocated in Rule 4.1.

Sumpivision (a). The revised subdivision (a) contains
most of the language of the former subdivision (b). The
second sentence of the former subdivision (b) haes been
stricken, so that the federal court summons will be in all
cases the same. Few states now employ distinctive
requirements of form for a summons and the applicability of
such requirements in federal court can only serve as a trap
for an unwary party or attorney.

A sentence is added to this subdivision authorizing an
amendment of a summons. This sentence replaces the rarely
used former subdivision 4{(h}. See 4A WRIGHT & MILLER,
FEDERAL PRACTICE AND PROCEDURE §1131 (2d ed. 1987).
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SuepivisioNn {b). The revised subdivision (b) repléces the
former subdivision (a). The. revised text makes clear that

the responsibility for filling in the summons falls on the
plaintiff, not the clerk of court. If there are multiple
defendants, the plaintiff may secure issuance of a summons
for each defendant, or may serve copies of a single original

so long as the addressee of the subpoena is effectively
identified.

~ Suspivision (c). Paragraph (1) of the revised subdivision
retains language from. the former subdivision (d)(1).
Paragraph (2) retains language from the former subdivision
{a), and adds an appropriate caution regarding the time
limit on service now set forth in subdivision {(m).

The 1983 revision of Rule 4 relieved the marshals’
offices of much of the Dburden of serving summons .
Subdivision (c) now extends that reduced dependence on the
marshal’s office in actions in which the party seeking
service is the United States:. The United States, like other
civil litigants, would be permitted to designate any person
who is 18 years of age and not a party to serve its summons.

The court remains obligated to provide through special
appointment of a marshal, a deputy, or some other person,
for the service of a summons 1in two classes  of cases
specified by statute, actions brought in forma pauperis or

by a seaman. 28 U.S.C. §8 1915, 1916. The court also
retains discretion to provide for official service on motion
of a party. Where a law enforcement presence appears to be

necessary or advisable to keep the peace, the court should
appoint a marshal or deputy or other official person to make
the service.

Suspivision {(d). This provision is new, but is partially
derived from the former subparagraph (c)(2)(C) and (D). The
aims of the provisicen are to eliminate the costs of service
of 2 summons on many parties and to foster cooperation among
adversaries and counsel. Paragraph (2) of the subdivision
states what the present rule implies, that there is a duty
to avoid costs associated with the service of a summons not
needed to inform the defendant regarding the commencement of

an action.

A defendant may be requested to waive service of a
summons wherever or however that defendant might be served
if service were required, unless the defendant is an :infarnt
or an incompetent, cr a government entity. Defendant= in
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these groups may in some cases be less able to make a
competent waiver, and are therefore not subject to the duty
to save costs. With respect to service on the United
States, costs are saved in other ways, by operation of
subdivision (h).

The former rule was held to limit the acknowledgment
procedure to cases in which the defendant could have been
served within the forum state. CASAD, JURISDICTION IN CIVIL
CASES (1986 Supp.), S5-13 and cases cited. But see United
States v. Union Indemnity Ins. Co., 4 F.R.Serv. 3d 578
(E.D.N.Y. 1986). As Professor Casad observed, there was no
reason not to use this form of service outside the state,
and there are many instances in which it has in fact been so
used.

‘Paragraph (1) of this subdivision is explicit that a
timely waiver of service of a summons and complaint does not
prejudice the right of a defendant to object by means of a
motion authorized by Rule: 12(b){(2) to the absence of
jurisdiction over the defendant’s person, or to assert any
other defense that may be available. All that is eliminated
are 1issues of the sufficiency of the summons and the
sufficiency of the method by which it is served.

A defendant failing to comply with a request for waiver
shall be given an opportunity to show good cause for the

failure, but sufficient cause should be rare. It is not a
good cause for failure to waive service that the claim is
unjust or that the court lacks jurisdiction. It would,

however, be sufficient cause not to shift the cost of
service if the defendant did not receive the request or was
insufficiently literate in English to understand it.

Becsause the waiver would be consensual, the
transmission of a request to a foreign country should give
no offense even to foreign governments that have withheld
their assent to service by mail. See Heidenberg, Service of
Process and Gathering Information Relative to & Lawsuit
Brought 1in West Germany, 9 INT’L LAW 1725, 178-29 (1975).
Because of the uanreliability ©f scome feoreign mail services,
the longer pericd of 60 days is provided for a return of a
notice and request for waiver sent abroad. The time limit
of subdivision {m) is not applicable to such service.
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Paragraph (2) sets forth the requirements for a Notice
and Request for waiver sufficient to put the cost-shifting
provision in place. These regquirements are illustrated in
Form 1A, which replaces the former Form 18A.

Subparagraph (2){(A) is explicit that a regquest for
waiver of service by a corporate defendant must be addressed
to a person qualified to receive service and cannot be
effectively transmitted through the general mail rooms of
large organizations.

Subparagraph {(2)(B) permits the use of alternatives to
the United States mails in sending the Notice and Request.
While private messenger services or. electronic
communications are not likely to be as inexpensive as the
mail, they may be equally reliable and on occasion more
convenient to the plaintiff. Especially with respect to
transmissions abroad, alternative means may be decsirable.

Paragraph (2) extends the time for answer to assure
that a defendant will not gain any delay by failing to waive
service of the summons. Absent this extension, the
defendanrt would be rewarded with additional time for answer
under Rule 12(a2) if the waiver is not returned, or if its
return is postponed as long as the Notice and Reguest
allows.

Paragraph (4) clarifies the effective date of service
when service is waived; the provision is needed to resolve
an 1issue arising when applicable law requires service of
process to toll the statute of limitations. E.g., Morse v.

lmira Country Club, 752 F.2d 3% {2d Cir. 1984). Cf. Wealker
v. Armceo Steel Corp., 446 U.S. 740 (1880).

The device of requested waiver of service 1is not
suitable to circumstances in which the statute of
limitations is about to run; unless there is ample time, the
plaintiff should proceed directly to the formal methods of
service identified in the other provisions of subdivision
(c). '

Requestied waiver should also be aveided when the time
for service under subdivision (m) will expire before the
date on which the waiver must be returned. While =2
plaintiff has been allowed additionel time for service in
that =situation, e Prather v. Raryrmond Constr. Cec., 570 F.
Supy. 278 (N.D.Ga 983:. the court might properly refuse a
reguecst for addit 1l tirm
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Paragraph {(5) of the subdivision is explicit that the
costs of enforcing the cost-shifting provision are
themselves recoverable from a defendant who fails to return
the waiver. 1In the absence of such a provision, the purpose
of the rule would be frustrated by the cost of its
enforcement, which is likely to be high in relation to the
benefit secured by the plaintiff.

SuspivisioNn (e). This subdivision displaced the former
paragraphs (d){(1) and (i)(1). It provides means for the
service of summons on individuals anywhere. Service of the

summons under this subdivision does not conclusively
establish the jurisdiction of the court over the person of
the defendant. A defendant may invoke the territorial
limits of the court's reach set forth in subdivision (k).

Paragraphs (1) and (2) authorize personal service of a
summons in any Jjudicial district of the United States. The
former subdivision (e) bearing on proceedings against
parties not found within the state is stricken. Likewise
stricken is the first sentence of the former -subdivision {(f)
restricting the authority of the federal process server to
the state in which the district court sits. The effect is
to provide for personal service of a federal summongs in any
judicial district of the United States. It is nc longer
necessary to proceed in the manner provided by state law.

This revision reduces the unnecessary complexity of
federal feorum-selection law. In incorporating as it does so
much of the law of the state, the former rule neot only
created disuniformity, but also superimposed a redundant
level of forum-selection restraints on those otherwise
provided by the federal constitution . and federal
legislation. The elimination of +this added level of
restraint appears to have been first advocated in Barrett.
Venue and Service of Process in the Federal Courts -
Suggestions for Reform, T VAND.L.REV. 608 (1954). Compare
D. Currie, The Federzal Courts and the American Law Institute
fPart 2), 36 U.CHI.L.REV. 268, 298-311 (196¢): see also
Clermont, Restating Territerial Jurisdiction and Venue fer
State and Federzl (Courts, 6€ CORNELL L. REV. 11, £32-41
(19g1). '
econdary effect of this provision for servi

ummons in .any Judicial distrizct 1is
creation of a federal long-arm law arplicab
tc actions brought to enforce the nationzl law. Suckh
prevision is set forth in paragraph (2) of subdivision

o
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of this rule and is also proposed for enactment by Congress.
The consequences of this revision will be more fully
explained in the Notes to that subdivision.

Subparagraph (3){A) continues the former law with
respect to agents. An agency by law may be created by state
law. See 4A WRIGHT & MILLER, FEDERAL PRACTICE AND PROCEDURE
81098 (2d ed. 1987).

Subparagraph (3)(B) is new; it explicitly authorizes
service of a federal =summons at an office or place of

business where authorized by state law. This practice was
formerly emploved in many districts pursuant to state law as
authorized under the former subdivision (e). Given the

increasing difficulty of abode service at high-rise
condominiums, the practice of office service seems likely to
increase in fregquency. Because the practice .entails issues
of privacy, the revision would retain a reference to state
law to as a limit on the intrusiveness of federal process.

.Paragraphs (4) and (5) provide for service on
individuals who are abroad, replacing the former subdivision
(i) that was added to Rule 4 in 1963. Reflecting the
pattern of Rule 4 in incorporating state-law limitations on
the exercise of Jjurisdiction over operscns, the former
subdivision (i) limited service outside the United States to
cases in which such extraterritorial service was authorized
by state or federal law. The new rule eliminates the
requirement of explicit authorization. Or occasion, service
abroad was held to be improper for lack cof such statutory
autherity. E.g. Martens v. Winder, 341 F.2d 127 (8th Cir.),
cert. denied 382 U.S. 937 (1965). Such authority was,
however, found to exist by implication. E.g., SEC v. VTR,
Inc., 32 F.R.D. 19 (S.D.N.Y. 1966). Given the substantial
increase in the number c¢f international transactions and
events that are the subject of litigation in federal courts,
it is appropriate to infer a general legislative authority
to effect service ¢on defendants abroad.

Paragraph (4) gives effect to the Hague Convention on
the Service Abroad of Judicial and Extrajudicial Documents,
which entered into force for the United States con Fekruary
10, 1969. See 28 U.S.C.A., F. R. Civ. P. 4 986 Supr.).
One purpose c¢f these amendments is tc call attentior to the
Conventicn and to its importance in dealing with problems of
service abroad. See generally ERISTAU 1 INTERNATIONAL
JUDICIAL ASSISTANCE 118-176 {1984 ) The use of the
Conventicn is mandatory when available. See Velkswagenwerk

LS ey N
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it is appropriate to infer a'general'legislativé authority
to effect service on defendants abroad.

"Paragraph (4) gives effect to the Hague Convention on
the Service Abroad of Judicial and Extrajudicial Documents,
which entered into force for the United States on February
10, 1969. See 28 U.S.C.A., F. R. Civ. P. 4 (1986 Supp.).
One purpose of these amendments is to call attention to the
Convention and to its importance in dealing with problems of

. service abroad. See generally RISTAU 1 INTERNATIONAL
JUDICIAL ASSISTANCE 118-176 (1984). The use of the
Convention is mandatory when available, See Volkswagenwerk

Aktiengesellschaft v, Schlunk, 100 L.Ed.722 {1988).
Therefore, paragraph (4) of this subdivision provides that
the methods of service appropriate under the Convention or

other international agreements shall be employed if
available.

The Hague Convention does not provide a time within
which a Central Authority must effect service, but Article
15 does provide that alternate methods may be used if a
Central Authority does not respond within six months.
Generally, a Central Authority can be expected to respond
much more gquickly than that limit might permit, but there
have been occasions when the signatory state was dilatory.
The proviso to paragraph (4) therefore authorizes the court
to direct an alternative service if the Central Authority
has not effected service within six months. '

Paragraph (5) provides alternative methods for use when
internationally agreed methods are unavailable. Service by
methods that are violations of foreign law are not generally
authorized. Subparagraphs (A) and (B) prescribe the. more
appropriate methods of conforming to local practice or using
a local authority.

Subparagraph (C) prescribes other methods authorized by
the former rule, and a new one set forth in clause (iii).
This clause allows American consular and diplomatic officers

to serve process abroad. There is a statutory provision for
this in the Foreign Sovereign Immunities Act, 28 U.S.C. §
1608(a)({4). Also see 22 C.F.R. § 92.5 (1981) (State

Department authority for such service).

Subparagrarh (D) provides for the exceptional situation
in which there is no lawful means for giving a person abroad
notice of an action against that person. In such cases, the
court shell direct the method of service. Inasmuch as our
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Constitution requires that reasonable notice be given, an
earnest effort should be made to devise a method of
communication. In an appropriate circumstance, a court may
authorize a nominal violation of foreign law in order to
effect service in an action brought by an American national
to enforce rights under American law. A court may also
specially authorize use of ordinary mail. Cf Levin v. Ruby
Trading Corporation, 248 F. Sup.. 537 (S.D.N.Y. 1965). And
see 4A WRIGHT & MILLER, FEDERAL PRACTICE AND PROCEDURE §1098
(2d ed. 1987).

Several minor changes in the text reflect the Hague

Convention. First, the term "letter of request" has been
added. Although these words are synonymous with "letter
rogatory,"” "letter of request"” is preferred in modern usage.

The provision should not be interpreted to autherize use of
a letter of request when there is in fact no treaty
obligation on the receiving country to honor such a request
from this country or when the United States does not extend
diplomatic recognition to the foreign nation.

) Second, the passage formerly found in subparagraph
{(i)(1){B), "when <service in either case 1is reasonably
calculated to give actual notice,” has been relocated in
paragraphs (4) and (5). The requirement of reasonable

notice is rooted in the due process clause of the Fifth
Amendment and applies to all the available methods. Article
15 of the Hague Service Convention itself furnishes
safeguards against the abridgment of rights of parties
through inadequate notice by providing for verification cof
actual notice or a demonstration that process was served by
a2 method prescribed by the internal laws of the foreign
state before & default judgment may be entered. Article 16
of the Convention zalso enables the judge to extend the time
for appeal after Jjudgment if the defendant shows either a
lack of adequat= notice to defend or to appeal the judgment,
or has disclesed 2 prima facie case on the merits.

Susprvision (f). This provision retains the text of the
former paragraph {(d)(2), with changes reflecting those made
in the previous subdivision. Thus, provision is made for

serving infants and incomretent persons abroad.

SuepIivisioN {g). This provisicn retains the text of the
present paragrazs d}{3), with changes reflecting those made
in subdivisicn (e}, ‘
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SuspivisioNn (h). This subdivision amends former paragraph
(d)(4) to permit the United States attorney to be served by
registered or certified mail. The rule does not authorize
the use of the notice and request procedure of subdivision
(d) when the United States is the defendant for the reason
that the large bulk of mail received by the United States
daily makes internal misdirection of mail a risk and timely
return of waivers problematic. For the same reason, the
csubdivision requires that mail service be specifically
eddressed to the civil process clerk of the office of the
United States Attorney.

The subdivision eliminaetes the present requirements for
service on multiple federal officers. Responsibility for
internal communications within the Department of Justice
rests with the office of the United States Attorney. who is
subject teo the direction of the Attorney General of the
United States. The present requirement of multiple service
antedates the availability to the United States of the
duplicating machine and +the computer, inventions that
facilitate internal communications and obviate the need for
multiple service, The risk to the United States of a
failure of notice is minimal, given the provision of Rule
55(e) regarding defaults against it. The risk to plaintiffs
of defects in service resulting from the former requirement
of multiple service proved to be more than minimal.

Susprvision (i). This subdivicion replaces the former
paragraph (d){(5), with changes conforming to those made in
subdivision (h).

Susprvisioyx {(j). This =subdivision retains the text of the
former paragraph (d){6) without material change.

It =also =adds a reference to the statute governing
service of a summons on a foreign state or political
subdivision, the Foreign Sovereign Immunities Act of 18786,

28 U.S.C. §i608. The caption cof the subdivision reflects
that change.

Sueprvision (k). This subdivision replaces the former
subdi+-ision (f!', with no change in the title. The first
paragraph retains the substance of the former rule in
explicitly authorizing the exercis:s of personzl juriscdiction
ocver persons who could be reached under state long-ar
the "100-mile bulge" provision added in 1963, or the feder=zl
interpleader act.
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Paragraph (2) is an important addition authorizing the
exercise of territorial Jjurisdiction over the person of any
defendant when needed to enforce the national law. The
addition is a companion to the amendment of subdivision (e)
that provides for service of a summons and complaint
anywhere in the world. As noted in the Advisory Committee
Note to that subdivision, such extraterritorial service
provides appropriate notice of the proceeding but is not
operative to establish jurisdiction over the persons served,
This subdivision measures the effectiveness of the service
to establish Jjurisdiction over persons, and this paragraph
(2) operates as a federal long-arm provision for claims
arising under federal law. It extends the federal reach in
cases arising under federal law to the full extent allowed
by the Fifth Amendment and any applicable Congressional
enactment.

As noted in the Advisory Committee Note to subdivision
(e), these provisions reduce the complexity of federal
forum-selection law. In addition, this subdivision corrects
a hiatus in the enforcement of federal law. Under the
former rule, a problem was presented when the defendant was
a non-resident of the United States having contacts with the
United States sufficient to justify the application of
United States law and to satisfy federal standards of feorum
selection, but having insufficient contact with any single
state, c¢cr at least with the state in which the district
court <sat, to support Jjurisdiction under state long-arm
legislation or meet the requirements of the Fourteenth
Amendment limitation on state court territorial
jurisdicticen. In such cases, the defendant was shielded
from the enforcement of federal law by the fortuity of a
favorable limitation on the power of state courts which was
incorpcrated into the federal practice by the former rule.
In this respect, the revision responds to the suggestion of
the Supreme Court made in Omni Capital Intern. v. Rudolf
Wolff & Ceo., Ltd., 108 S.Ct. 404, 411 (1887.)

In some matters, Congress had previously addressed the
problem by providing for nationwide service c¢f process and
full exercise of territorial Jurisdiction by all district
courts. See CASAD, JURISDICTION IN CIVIL ACTIONS, chap. 5
(1983). The rule now opens tc federzl plaintiffs new
choices of forums, but fewer than may appear, for there
remain ample provisions c¢f federal law tc ceonstrein choices
that might be abusive <¢f 'the rights and interests of
defendants. These are beth constitutional and statutorry.
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Constitutional limitation arises from the Fifth
Amendment rather than from the Fourteenth Amendment, which
limits state-court reach and which is presently incorporated
into federal practice by the reference to state law in the
text of the present Rule 4(e). The Fifth Amendment requires
that any defendant have affiliating contacts with the United
Stetes sufficient to Jjustify the exercise of personal
jurisdiction over that party. Cf. Wells Fargo & Co. v. Wells
Fargo Express Co., 556 F.2d 406, 418 (9th Cir. 1977). There
may also be a further Fifth Amendment constraint in that a
plaintiff’s forum selection might be so inconvenient to =a
defendant that it would be a denial of the "fair play and
substantiel justice" required by the due process clause,
even though the defendant had <significant affiliating
contacts with the United States. See DedJames v. Magnificent
Carriers, 654 F.2d. 280, 286 n.3 (3d Cir. 1981). Compare
World Wide Volkswagen Corp. Vv. Woodson, 444 U.S. 286, 293-
294 (1980); Insurance Corp of Ireland v. Compagnie des
Bauxites des Guinee, 456 U.S. 692, 702-703 (1982); Asahi
Metal Indus v. Superior Court, 107 S. CT. 1026, 1033-1035
(1987). See generally Lusardi, Nationwide Service of
Process: Due rocess Limitations on the Power of the
Sovereign, 33 VILL. L. REV. 1 (1988).

Statutory limitation on the federal plaintiff’s checice
of ferum derives from specific venue provisions and from the
general venue provisions of Title 28. With respect to
claims against individuals which arise under federal law,
the general venue provision 1is so restrictive that the
restraints resulting from the requirement that the
~erritorial jurisdiction of the federal court be confermed
to that of the local state court can have little if anv
incremental effect. Such ac¢tions must be brought in the
district in whicn the claim arose or in the district in
which the defendant resides. 28 U.S.C. § 1391(b). No issue
of constitutional dimensicen can arise from an exercise of
territcrial jurisdiction by a federal court sitting in
either such district.

If the defendant is a corporation, § 1381(c) suthorizes
cuit in the district in whick it is incorporated, or in
which it does bkuasiness. A claim arising in one place could
imaginably be brought in & federzl forum distant from that
r_ace because of the corporation’s unrelztecd tusiness
activity there. In such a situation, the present
requirement of confermity wiih state territerizl limits may
conf:ine the cheice of forufr te a2 greater extent than does
the fedecral venue statute.
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Conformity to state law was most consequential with
respect to aliens who get less protection from the federal
venue law; an alien may be sued in any district under §
1391(d). There are some special federal venue provisions
which authorize actions to proceed in the district in which
the plaintiff resides.

But in all of these situations in which liberal venue
provisions apply, Congress has also provided for transfers
for convenience and fairness under § 1404. The availability
of this provision precludes any conflict between the full
exercise of territorial jurisdiction permitted by this rule
and the Fifth Amendment requirement of "fair play and
substantial justice." Those cases in which the plaintifft
maintains a choice of forum that would not have been open to
that plaintiff if the federal court were required to conform
its territorial jurisdiction to that of state courts would
be few, and would be limited to those in which the court
regarded the plaintiff’s choice as not unfair.

The extension of the federal reach is Anapplicable to
cases in which federal Jjurisdiction rests on the diversity

of citizenship of the parties. This is perhaps a necessary
application of +the principle of Erie Railroad Co. V.
Tompkins, 304 U.S. 64 (1938). Cf. Arrowsmith v. United

Press International, 320 F.2d 219 (2d Cir. 1963).

This subdivision does not alter the =subject matter
Jurisdiction of +the district courts. The doctrine of
pendent jurisdiction may, of course, be invoked to permit
actions Jjoining claims arising under federal 1law with
interlocking claims  arising under state law. Hurn v.
Oursler, 289 U.S. 238 (1933); United Mine Workers v. Gibbs,
387 U.S. 715 (1966). The function of that principle is to
enable federal law plaintiffs to employ a federal forum
without suffering the inconvenience or possible disadvantage
that may result if related state law claims are pursued

separately. That principle has been applied to state law
claims interlocking with federal claims in which nationwide
service of process has been employed. See 4A WRIGHT &

MILLER, FEDERAL PRACTICE AND PROCEDURE §1125 (2d ed. 1987)
(cases collected in note 8}).

Caution should, however, be exercised in the employment
of the doctrine tc bring into a federal court a state-law or
foreign-law cleim that could not be otherwise presented
either to a federal court or tc a <cstate court in the
district in which the federal <zourt sits. There 1is a
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problem of fairness in the exercise of such "double-pendent"
jurisdiction. The unfairness that can result in "double-
pendent" Jjurisdiction lies in the unforeseeably episodic
nature of federal court involvement in relationships largely
governed by the law of a distant state. Unless the
interleocking relationship between the state  and federal
claims is strong, there may even be a consideration of
constitutional due process applicable to constrain "double-
pendent" jurisdiction over the person of a defendant. cf.
Helicopteros Nacionales de Colombia S.A. v. Hall, 466 U.S.
408 (1984). When it 1is necessary or desirable to Jjoin a
federal-law claim with a state-law claim that could not be
maintained in a local state court, consideration should be
given to a transfer of the action to a federal court in a
state in which the state-law action might have been brought.

There will, on the other hand, be cases in which
application of the doctrine of pendent Jjurisdiction is
clearly appropriate. An example might be a case brought in
a federal court to assert a claim arising under federal law
that gives rise to counterclaims bringing into play issues
linked to the plaintiff’s state law claims not otherwise
subject to pendent Jjurisdicticn. In such circumstances, it
would be unjust to foreclose joinder of the state law claim,
and this rule should not be read to preclude the exercise of
pendent jurisdiction. But even in such a case, transfer to
a district in which all claims could have been brought

independently should be considered. There is, in any case,
no "general, all-encompassing ... rule”" with respect to

these matters. A4ldinger v. Howard, 427 U.S. 1, 13 (1976).

The danger of opening the federal courts to a large
volume of new business by operation of the doctrine of

rpendent Jjurisdiction is small.  For reasons stated above,
the number of cases affected by the federal long-~arm
provision is not large. Alsc, the state-law claim will be

dismissed if the federal-law claim proves insubstantial, so
that there is no advantage to the plaintiff in contriving =
colorable federal claim merely to secure the benefit of a
lenger federal reach to assert & state-law claim. See 4A
WRIGHT & MILLER, FEDERAL PRACTICE AND PROCEDURE 81125 (24
ed. 1987).

Susprvision {(1). This subdivision assembles in one place
2ll the provisions of the present rule bearing on proof of
service. No materizl change in the rule is effected. Procf

of service can be amended by leave of court, although no
language expressly authorizing such amendments was retained
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from the former subdivision (h). See 4A WRIGHT & MILLER,
FEDERAL PRACTICE AND PROCEDURE §1132 (2d ed. 1987).

Suspivision (m). This subdivision retains much of the
language of the present subdivision (j). The last sentence
is revised to reflect the changes in subdivision (d) to
facilitate the service of a summons and complaint abroad.

The new subdivision explicitly provides discretion so
that the court may relieve a plaintiff of the consequences
of an application of this subdivision. Such relief was

formerly available in some cases, partly in reliance on Rule
6(b).

Relief may be Jjustified, for example, in a case 1in
which the applicable statute of limitations would bar the
refiled action and the defendant was evading service or
concealing a defect in attempted service. E.g., Ditkof v.
Owens-Illinois, Inc., 114 ¥. R. D. 104 (E.D.Mich. 1987).

Sueprvision (n). This subdivision retains for possible

use the instrument of gquasi-in-rem Jjurisdiction, but limits
its use to necessitous circumstances. It permits use of

provisional remedies as a means to secure Jjurisdiction over
the property of a defendant whose person is not within reach
of the court, but occasions for the use of this provision

should be rare. Until 1963, it was not possible under Rule
4 to assert Jjurisdiction in a federal court over the
property of a defendant not personally served. The 1963

amendment to subdivision (e) authorized the use of state law
procedures authorizing such seizures of assets as a basis

for Jjurisdiction. Given the liberal availability of long-
earm Jurisdiction, the exercise of power qgquasi-in-rem has
become an anachronism. Circumstances too spare to affiliate

the defendant to the forum state sufficiently to support
long-arm Jjurisdiction over the defendant's person are also
inadequate to support seizure of the defendant’s assets
fortuitously found within the =state. Shaffer v. Heitner,
433 U.S. 186 (1977).

The qualifying introductory clause of this subdivision
saves the rule from superseding 28 U.S.C. 81655 or any
similar provisions bearing con liens.
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FORM 1A. NOTICE OF LAWSUIT, REQUEST FOR
WAIVER OF SERVICE OF SUMMONS, AND WAIVER

Norrce or Lawsurr
AND

Requesr ror WaIVER or SERVICE Oor SurewxNs

To:  ====-——m-—e-- » on behalf of --—-=-------—---- .

[Fill in the name of the person who would be served by
a summons if service were necessary, and the name of
any entity on whose behalf that person mey be notified
of the action.] ‘

A lawsuit has been commenced against you [or the
entity on whose behalf you are addressed]. A copy of
the complaint is attached to this notice. It has been
filed in the United States District Court for the ----
----- ittt It has been assigned docket
number --—-—-=-=--- .

A summons has been issued by that court. If
served on you, it would require that you [or the entity
on whose behalf you are addressed] answer the complaint
within 20 days after service. If you [or the entity cn
whose behalf ycocu are addressed] failed to answer 1in
time, Judgment would be entered for the relief demanded

in the ccomplain:.
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The purpose of this Notice is to save the cost of

~service of the summons. .Rule 4(d)}) of the Federal Rules

of Civil Procedure imposes on you & duty to assist in
avoiding that cost. If you fail without good cause to
do so, the court will order you to bear the cost of
service.

The cost of service will be avoided if you return
to me before ~=~c—=—eee-- [20 days after the date of on
which this Notice and Request is sent, or 60 days if
addressee is not in any Judicial district of the United
States] a signed copy of this foim. I hereby request
that you sign below, and I enclose a stamped and
addressed envelope [or other means of cost-free return]
for your use. An extra copy of this form 1is also
attached.

If you timely return this form, you will retain
any defense or objectionﬁ you may have except ény that
might relate to the summons or to the service of the
summons and complaint. You will retain any rights jou
may have to object to.the Jurisdiction of the court or
the place where the action has been brought. It is not
good cause for your_failure to return this form that
you 5el£eve that the complaint is unfounded or that the

action has been brought in 2&n improper place or In a
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court that lacks Jjurisdiction over the subject matter

"of the action or over your person or property.

If fou comply with this request and return this
form, it will be filed with the court and no summons
will be served on you [or the person on whose behalf
you are addressed]. YOU [OR THE PARTY ON WHOSE BEHALF
YOU ARE ADDRESSED] WILL THEN BE REQUIRED TO ANSWER THE
ENCLOSED COMPLAINT BEFORE —---——=——~ S (50 davs from
the date on which this Notice and Request is sent, or
90 days 1if the addressee 1is not 1in any Jjudicial
district of the United States.] Your answer should be
served on me and a copy should be filed with the court.
If you fail to answer by that date, a Jjudgment by
default will be taken against you for the relief
demanded in the complaint.

I affirm that this request is being sent to you on

behalf of the claimant this —-----~-- day of —--—--- v 19-~,

Signature of Plaintiff's

_Attorney
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Warver or SERVICE OF SUMMONS

I acknowledge receipt of this Notice and Request
and the attached copy of a complaint. I agree to save
the cost of service of a summons add an additional copy
of the complaint in this lawsuit and I do not require
that service on me be completed in the formal manner
provided by Rule 4.

I retain any defenses or objections I [or the
entity on whose behalf I am addressedl may have to the
lawsuit or the Jjurisdiction of the court.

I understand that a judgment may be entered
against me if I do not answer the complaint on or
before —-~—————e—e—e-- [50 days from date on which this
request is sent, or 90 days if defendant is addressed

outside any Jjudicial district of the United States]

unless granted additional time by order of court.

Signature of Addressee

Relationship to Lefendant, if

responding onr behalf of an
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(a) GENERALLY. Process other than a summons as
provided in Rule 4 or subpoena as provided in Rule 45,
shall be served by a United States marshal or a dept;ty
United States marshal, or by a person specially
appointed for that purpose. Such process may be served
anywhere within the territorial limits of the state in
which the district court is held, and, when authorized
by a statute of the United States, beyond the
territorial limits of that state. ‘

(b)  Enroecexenr or Orprxs: Cmmxur roe Crvir Cownrmerr. An
order of commitment of a party, or an order to a party
to show cause wby the party should not be held 1in
contempt, or commiAtted for civil contempt, of a decree
or.injunction Issued to enforce the laws of the United:
States niay be serve.d in any district. Such orders with
respect to other decrees or injunctions shall be served
in the state in which is located the court issuing the
Qrder to be enforced or elsewhere within the United
States if nct more tham 100 miles from the place =t

which the order to be enforced was issued.
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~This is a new rule. Its purpose is to separate those
few provisions of the former Rule 4 bearing on matters other
than service of a summons to allow greater textual clarity
in Rule 4. Subdivision (a) contains no new language.

Subdivision (b) replaces the final <clause of the
penultimate sentence of the former subdivision 4(f}), a
clause added to the rule in 1963. The new rule provides
nationwide service of orders enforcing decrees or

injunctions issued to compel compliance with federal law.
The rule makes no change in the practice with respect to the
enforcement of injunctions or decrees not involving the
enforcement of federally-created rights.

The extension of the reach of the civil contempt power
applies only to orders addressed to parties. A party once
served with a summons is subject to service under Rule 5 of
a- decree or injunction that may be enforced by an exercise
of the contempt power. Thus, for example, an injunction may
be served on a party through that person’s attorney.
Chagras v. United States, 369 F. 2d 643 (5th cir. 1966).
The same is true for service of an crder to show cause why a
party should not be held in contempt. Waffenschneider v.
Mackay, 763 F. 2d 711 (5th cir. 1985). The rule is new,
therefore, only with respect to orders of commitment.

Nationwide enforcement of federal decrees and
injunctions is already available throught the criminal
contempt power. A federal court may effect the arrest of a
criminal contemnor anywhere in the United States. 28 U.S.C.
8§3041. And a contemnor when arrested may be subject to
removal to the district in which punishment may be imposed.
F. R. Crim. Pro. 40. Thus, the present law permits criminal
contempt enforcement against a contemnor wherever that
person may be found.

The effect of the new rule is therefore only to provide
a choice of civil or criminal contempt sanctions in those
situations to which it applies. Contempt proceedings,
whether civil or criminal, must be brought in the court that
was allegedly def.2d by a contumaceous act. Ex parte
Bradley, T4 U.S. 366  (1869). This is so even if the
offensive conduct or inacticn occurred outside the district
of the court in which the enforcement proceeding must be
conducted. E.g., McCartney v. United States , 281 Fed. 497
(8th cir.), cert. denied 263 U.S. 714 (1923).
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(a) Wuen PRESENTED.

(1) Unless a different time is prescribed in a
statute of the United States, & a defendant shall serve
an answer

(A) within 20 days after the service of the
summons and complaint upon that defendant, or
(B) if service of the summons has been waived on
request made pursuant to Rule 4(d), within 50 days from
the date on which the request of waiver was sent, or 90
days if the defendant was addressed outside any
Judicial district of the United States excépt-—when
service-is-made-under-Rule-4te}-mnd-a-different-time-is
preseribed-in-the-erder-ef-court-under-the-g-statute-of
the-United-States-or-itn-the-statute-or-rute-ef-court-ef
the-=tate.

(2) A party served with a pleading stating a
cross-claim against that party shall serve an answer
thereto within 20 days after the service upon that
party. The plaintiff <shall <serve a reply to a

counterclaim in the answer within 20 days after service
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of the answer, or, if a reply is ordered by the court,
‘within 20 days after service of the order, unless the
order otherwise directs. The United States or an
officer or agency thereotf shall serve an answer to the
complaint or to &a cross-claim, or a reply to =a
counterclaim, within 60 days after the service upon the
United States attorney of the pleading in which.the
claim is assérted.

(3) The service of a motion permitted under this
rule alters these periods of time as follows, unlé;s a
different time is fixed by order of the court+, if the
court

{* A) tf-the-court denies the motion or postpones
its disposition until the trial on the merits, the
responsive pleading shall be served within 10 days
after notice of the court’s action;

(2 B) izf--tihre-—court grants a motion for a more
definite stateﬁent thé responsive pleading shall be
served within 10 days after the service of the more
definite statement.

X Xk Xk X Xk X
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Subdivision {(a) is amended to strike the reference to
state law with respect to the time for answer. This
amendment accords with the amendment to Rule 4 in providing
nationwide uniformity with respect to the form and content
of a summons: 20 days is the time for answer wherever the
district court may sit.

Subdivision (a) is also revised to reflect amendments

to Rule 4. A defendant who waives service of process on
request made pursuant to Rule 4(d) is protected against any
resulting abbreviation of the time for answer. Pursuant to

Rule 4(d)(3), the defendant is allowed 50 days from the date
of dispatch of the notice and request, or Y0 days if the
defendant is addressed outside any judicial district of the
United States.

The former provision of Rule 4 to which reference was
made has been deleted. -
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RULE 15. AMENDED AND SUPPLEMENTAL PLEADINGS
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{c) RewatioN BaACK Or AMENDMENTS. Whenever the claim or
defense asserted in the amended pleading arose out of
the conduct, transaction, or occurrence set ftorth or
attempted to be set forth in the original pleading, the
amendment relates back to the date of the original
rleading. An amendment changing or renaming the party
against whom 2 claim is asserted relates back if the
foregoing provision is satisfied and, within the period
provided by 2taw Rule 4(m) for commencing—ﬁﬂn&—action
against service of the summons and complaint, the party
to be brought in by amendments--thet-periy (1) has
received such notice of the institution of the action
that the party will not be prejudiced in maintaining a
defense on the mefits, aﬁd {2) knew or should have
known that, but for a mistake concerning the name or
identity of the proper party, the action would have
béen brought against the pzrty.

The delivery or mailing ¢of process to the United
States Attorney, or United States Attcrney’s desighee,

or the Attorney General of the United States, or an
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22 agency or officer whq would have been =&a proper
" defendant if named, satisfies the requirement of
clauses (1) and (2) hereof with réspect to the United
States or any agency or officer'tﬁereof to be brought

into the action as a defe%%g%ﬁﬁ

Harvard Law Library
Unauthorized Reproduction
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X X X X X

ADVISORY COMMITTEE NOTE

The rule has been revised to prevent parties against
whom claims are made from taking unjust advantage of
otherwise inconsequential pleading errors to sustain a
limitations defense. An intended defendant who is
effectively notified of an action within 120 days after
commencement by filing, the period allowed by Rule 4(m) for
service of &a summons and complaint, may not under the
proposed rule defeat the action on account of a defect in
the pleading such as a misnomer. Jf the notice requirement
is met within that period, a complaint may be amended at anv
time to correct a formal defect such as a misnomer or
misidentification. The need for this revision was revealed
in Schiavone v. Fortune, 106 S. Ct. 2379 (1986), where the
Court reached a result based on the text of the present rule
that 1is inconsistent with the liberal pleading practices

secured by Rule 8. See Brussack, OQutragecus Fortune The
Case for Amending Rule 15(c) Again, 61 S. CAL. L. REV. 671
(1988); Lewis, The Excessive History of Federal Rule 15(c)

and Its Lessons for Civil Rules Revisicn, 86 MICH. L. REV.
1507 (1987). :

Unaffected by this revision is the basic principle of
Walker v. Armco, 446 U.S. 740 (1980) that state law is the
source ¢f limitations law applicable to diversity litigation
in the federal courzs. All that the revision precludes is
the assertion of errors of form in the pleadings to defeat
an otherwise timely asserticn of a claim.

The revised rule does not preclude the applicztion »2f a
more forgiving principle of limitations law that would, for
example, allow relation-back in circumstances not covered by



Rore 15. Awmenpep . .PrLEADINGS, 12-10-88 grerort,

the rule, which aims only to protect +the pleader from
adversity resulting from narrow, strict or literal
interpretation of a complaint to render it vulnerable to a
limitations defense. E.g., Marshall v. Mulrenin, 508 F. 2d
39 (1st cir. 1974).
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RULE 26. GENERAL PROVISIONS GQYERNING DISCOVERY
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{a) Discovery MerHops. Parties may obtain discovery
by one or more of the following methods: depositions
upon oral examination or written questions; written
interrogatories; production of documents or things or
permission to enter upon land or other property, for
inspection &and other purposes; physical and mental
examinations; and requests for admission. If an
applicable treaty or cénvention provides for discovery
in another country, the discovery methods agreed to in
such treaty or convention shall be employed; but if
such methods afford discéveny that 1is inadequate and
additional discovery is not prohibited by the treaty or
qonvention, a party may employ the methods here
provided 1in addition to those provided by such
convention or treaty.

* ¥*x ¥*x ¥ x

ADVISORY COMMITTEE NOTE

The revised rule reflects the policy of accommodation
to internstionally agreed methods of discovery expressed in
the concurring opinion in In re Scciete Nationale
Industrielle Aercspatizle, 482 U.S. 2542, 2557-2568 (1287).
Attorneys and Jjudges should be cogrizant of the adverse
consequence for international relations of unduly intrusive
discovery methods that offend the sensibilities of those
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governing other countries. See generally Weis, The Federal

Rules and the Hague Conventions: Concerns of Conformity and
Comity, =--- U. PITT. L. REV. ---- (1989). If certain

methods of discovery have been approved for international
use, positive international relations require that these
methods be preferred, and that other methods should be
employed only if the approved methods are inadequate to meet
the need of the litigant for timely access to the
information.

On the other hand, international litigants should not
be placed in a favored position as compared to American
litigants similarly situated, especially in commercial
matters with respect to which the similar American litigants
may be their economic competitors. For this reason, full
discovery should be available equally against all who
litigate in the federal courts.

Original in
arvard Law Lip

Unauthorizeq Reproduction
Prohibited
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'RULE 28. PERSONS BEFORE WHOM DEPOSITIONS MAY BE TAKEN.
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{b) IN Forricy CouNTEIES. Subject to the provisions
of Rule 26(a) iIn-a-foreign-country, depositions may be
taken 1in a foreign country ‘(1) pursuant to any
applicable tfeéty or convention, or (2) pursuant.to a
letter rogatory or a letter of request, or (3) on
notice before a person authorized to administer oaths
in the place in which the examination }s held, either
by the law thereof or by the law of the United States,
or (2 4) before a person commissioned by the court, and
a person so commissioned shall have the power by virtue
of his commission to administer any necessary ocath and
take testimonysy—--or—-—3)r-pursuvant-te-e letter--regatery.
A commission or a letter rogatory or a letter of
request shall be issued on application and notice and
on terms that are just and appropriate. It is not
requisite to the issuance of a commission or a letter
rogatory or a letter of request that the taking of the
deposition in any other manner 1is impracticable or
inconvenient; and both a2 commission and a letter
rogatory or a letter of.reQUest may be issued in proper

cases. A notice or commission may designate the person
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before whom the deposition is £o Ee ﬁakenvei£her by
‘name or by descriptive title. A letter rogatory may be
addressed "fo the appropriate Authority in [here name
the country]." When a letter of request or any other
device 1i8 used pursuant to any app;icable treaty or
éonvention it shall be'captioned in the form prescribed
by that freaty or convention. Evidence obtained in
response to a letter rogatory or a letter of request
need not be excluded merely for the reason that it is
not a verbatim transcript or that the testimony was not

taken under oath or for any similar departure from the

requirements for depositions taken within the United
‘ Original in
States under these rules.. ' Harvard Law Library
Unauthorized Reproduction
Prohibited

ADVISORY COMMITTEE NOTE

This revision is intended to make effective use of the
Hague Convention on the Taking of Evidence Abroad in Civil
or Commercial Matters, and of any similar treaties which the
United States may enter into in the future, as sources of
additional methods for taking depositicngs abroad. Pursuant
to revised Rule 26(a), the party taking the deposition is
obliged to conform to an applicable treaty or convention if
an effective deposition can be taken by such internationally
approved means.

The term "letter of request" has been added to the rule
wherever appropriate in the expectation that the procedure
will gain w.cespread acceptance because it is the primary
rethod provided by the Hague Convention. There are several
other minor changes that are designed merely to carry out
the intent of the other alterations.
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RULE 34. PRODUCTION OF DOCUMENTS AND THINGS AND ENTRY
UPON LAND FOR INSPECTION AND OTHER PURPOSES.
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{c) Preersons Nor Parries. This-ruie-does-not--preciude
an—independené—aetien-fqﬁﬁhnﬁrir1mﬂﬁﬁxr—nob—a-parbr-for
preduction--of--decuments - and- -things -and--permiesion-to
enter-upcn-iand A person not a party to the action may
be compelled to produce documents and things or to

submit to an inspection as provided in Rule 45.

X %k ¥ X %

ADVISORY COMMITTEE NOTE

This amendment reflects the change effected by revision
of Rule 45 to provide for subpoenas to compel non-parties to

- produce documents and things and to submit to inspections of

premises.



10

11

13

14

15

16

17

18

Ruir 35. PuysicaL anp Mextar ExaminaTions, 12-10-88 erepopr: 52

RULE 35. PHYSICAL AND MENTAL EXAMINATIONS OF PERSONS
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{a) Oreper ror ExaminaTion. When the mental or physical
condition (including the blood group) of a party .or of
a person in the custody or under the legal control of a
party, is in confroversy, the court in which the action
is bending may order the prarty to submit to a physical
examinetien-by-a-physiciem or mental examination by a
physieian-or-1evcho&og§9t an examiner licensed by the
law of the place at which the examination is ordered to
diagnose the condition in controversy, or to produce
for examination the person in the party’s‘custody or
legal control. The order may be made only on motion
for good cause shown and upon notice to the person to
be examined and to all parties and shall specify the
time, place, manner, conditions, and scope of the

examination and the person or persons by whom it is to

be ‘made.

(b) ~ Reporr oOF ExAMINING-- PHYSicIAN--0R-- Ps¥cHorecist LICENSED
Examinee.

(i) I¥ requested by the party against whom an

order is made under Rule 35{a) or the person examined,
the party causing the examination tc be made shal_

deliver to the regquesting party a copy ot the detailed
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written report of the exemining~-—--phyetretran—--or

‘p=ycholegist. licensed examiner setting out the

physieianis--er--posychoilogist’s examiner’s findings,
including results of all tests made, diagnoses and
conclusions, together with like reports of all earlier
examinations of the same condition. After delivery the
party causing the examination shall be entitled upon
request to receive from the party against whom the
order is made a like report of any examination,
previously or thereafter made, of the same condition,
unless, in the case of a report of examination of a
person not a party, the party shows that the party is
unable to obtain>it. The court on motion may make an
order against a party requiring delivery of a report on
such terms as are just, and if a Pphysieign--or
peyrechetegiet licensed examiner fails cor refuses to make
a report the court may exclude the testimony of the
physieian-er-psyehodogist licensed examiner if ctffered

at trial.

(2) X X X X

{3) This subdivision applies to examinations made
by agreement o¢f the parties, uniess the agreement
expressly provides otherw.se. This subdivision does

" net preclude discovery of a2 report c¢f am--eramining
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physietan Jlicensed examiner or the taking of a

'deposition of the physieran licensed examiner in

accordance with the provisions of any other ru;e.
te3-DeFiNiTioNs T —--For—-the--purpose-of--this-rule,--a

peyehotogiet-2s~a-pasycholeogist-licensed-or-certrfied-py
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a-State-or-the-bBistrict-ectf-Cotumbias

ADVISORY COMMITTEE NOTE

The revision extends the amendment of the rule adopted
by Congress by Act of October 21, 1988. The rule now allows
the district court to order a physical or mental examination
by a health professional other than a "physician" or a
"psychologist."” The rule requires that the examination be
conducted by a person licensed by the law of the place at
which 'the examination is conducted to diagnose the condition

in controversy, including licensed physicians and
pesychologists. In all states, there are provisions
licensing persons other than medical doctors to provide
various diagnostic services. A party wishing to employ the

services of a licensed examiner other than a medical doctor
would be permitted to do so with the consent of the court.
In some cases, financial saving to parties may accrue. The
court would retain discretion to refuse to order an
examination, or to restrict an examination, by an examiner
whese license to diagnose a physical or mentazl condition is
restricted, cr to select an examiner different from the
person nominated by the moving party. 8 WRIGHT & MILLER,
FEDERAL PRACTICE & PROCEDURE §2234 (1986 Supp.).
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RULE 44. PROOF OF OFFICIAL RECORD
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(a) AUTHENTICATION. Prohibited

(1) DomesTic. An official record kept within the
United States, or any state, district, or commonwealth,
territery:-er—insuiar-pessessien-thereef7 or within the
Panama-€aﬂai-{kxxh-ﬂﬂxr—?rust-Territory—iﬁédaur;Paeific
F=tandes-or-the--Ryubyuw-Iatands a territory subject to
the administrative or judicial jurisdiction of the
United States, or an entry therein, when admissible for
any purpose, may be évidenced bf. an official
publication thereof or by a copy attested by the
officer having the legal custody of the record, or by
the officer’s deputy, and accompanied by a certificate
that such officer has the custody. The certificate may
be made by a judge of a court of record of the district
or political sub-division in which the recofd is kept,
apthenticated by the seal of the court, or may be made
by any public officer having a2 seal o¢of office and
having official duties in the district or peclitical
subdivision in which‘the record is kept, authenticated
by the seal of the Afficer’s cffice.

(2} Fore1cw. A foreign cfficial recerd, or an

entry therein, when admissible for any purpose. may be
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evidenced by an official publication thereof; or a copy

" thereof, attested by a person authorized to make the

attestation, and accompanied by a final certification
as to the genuineness of the signature and official
position (i) of the attesting person, or (ii) of any
foreign official whose certificate of genuineness of
signature and official position relates to the
attestation or 1is in a  chain of certificates of
genuineness of signature and official position relating
to the attestation. A final certification may be made
by a secretary of embassy or legation, "consul general,
vice consul, or consular agent of the United States, or
a diplomatic or bconsular officiel of the foreign
country assigned or accredited to the United States.
If reasonable opportunity has been given to all parties
to investigate thé authenticity and accuracy of the
documents, the cédrt may, -for good cause shown, (i)
admit an attested copy without final certificaticn or
(ii) permit the foreign cfficial record to be evidenced
by an attested summary with or without a final
certification. The final certification is unnecessary
If both the United States and the foreign country in
which the official record is located are parties to a

reaty or conventicn that abolishes or displaces thse:
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requirement, in which event the record and the
. attestation shall be certified as provided in the
treaty or convention.
Original in
*x % X %X X% Harvard Law Library
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ADVISORY COMMITTEE NOTES

Paraceary (a)(1). The amendment strikes the references
to specific territories, two of which are no longer subject
to the jurisdiction of the United States, and adds a generic
term to describe governments having a relationship with the
United States such that their official records should be
treated as domestic records.

Paracrary (a)(2). This . amendment adds a sentence to
dispense with the final certification by diplomatic officers
when the United States and the foreign country where the
record is located are parties to a treaty or convention that
abolishes or displaces the requirement. In that event the
treaty or convention is to be followed. This changes the
former procedure for authenticating foreign official records
only with respect to records from countries that are parties
to the Hague Convention Abolishing the Requirement of
Legalization for Foreign Public Documents. Moreover, it
does not =affect the former practice of attesting the
records, but only changes the method of certifying the
attestation. -

The Hague Public Ddcuments Convention provides that the
requirement of a final certification is abolished and
replaced with a model apostille, which is tc be issued by

officials of the country where the records are located. See
Hague Public Documents Convention, Arts. 2-4., The apostille

certifies the signeture, officieal position, and seal of the
attesting officer. The authority who 1issues the apostille
must maintein a2 register or card index showing the serial
number of the apostille and other relevant information
reccrded on it. A foreign ccurt can then check the =serial
number and information on the apestille with the issuing
authority in order to guard against the use of fraudulent
apostilles. This system provides a2 reliskle methec for
maintaining the integrity of “he authenticaticn process, and
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the apostille can be accorded greater weight than the normal
authentication procedure because foreign officials are more
likely to know the precise capacity under their law of the
attesting officer than would an American official. See
generally Comment, The United States and the Hague
Convention Abolishing the Requirement of Legalization for

Foreign Public Documents, 11 HARV. INT’L L.J. 476, 482, 488
(1970).
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RULE 45. SUBPOENA . Original in
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{a) For-ATTENDANGE-0P-WITNBSsSBs+ ForM; Issuance.

(1) Every subpoena shall be issued by-the--clerk
under the seal of the court, shall state the name of
the court and the title of the action and command. each
person to whom it is directed to attend and give
testimony or to produce and permit inspection and
copying of designated books, documents or tangible
things 1in tbelpqssession, custody or control of that

person, or to inspect premises, at the time and place

- therein specified, and shall set forth the text of

subdivisions (c) and (d) of this rule.

(2) A subpoena commanding attendance at a trial
or hearing shall be issued by the court for the
district in wh‘icb_ the hearing or trial is to be held.
A subpoena for attendance at a deposition shall be
issued by the court for the district designated by the
notice of deposition as the district in which the
deposit_:ion is to be taken. A command to produce
evidence or to permit inspection may be Joined with a
command to appear at trial or hearing or ot deposi.tion,
or may be issued separately. If separate, a subpoena

for production or inspection shall be issued by the
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court for the district in which the command is to be

‘performed.

(3) The clerk shall issue a subpoena, er--a

subpeena--for--the-production--of -docunentery-—-evidenecesy

signed and sealed but otherwise in blank, to a party

requesting it, who shall fill it in before service.

‘An attorney as officer of the court may also issue a

subpoena in the name of
(A) a court in which the attorney . is
authorized to practice; or
(B) a court for a district in which a
deposition or 'prodwction is compelled by the
subpoena, if the deposition or production pertains
to an action pending in a court in which the{

attorney is authorized to practice.

{b) ¥or- PropucTIoN-0F- DOGUMENTARY - EVIDENGE + ~ ~ <&~ ~sitrpoene -may
alseo-—cormend-the--persen—--to-whom -tt--te-directed-%te

preduce——the——%mm*sﬁ--1xnmnﬁh—<kﬂnﬂmﬂﬁg.r——er——tangibie
thinge-~designated--therein--bat-+the-couri--urpor-metien
made - premptiyv--and -ip-anv-event--at--er--before--the -time
s?eeified—in—the—subr:enamfcr—eempiianee—therewith:-may
tii-guask-er-mocifa the-subpoena -t -t1--tes-—unreasenabie
er--onpressive —ar—-—-2 ) -eendirion-deniel e:--the-metien

upenr-the-advaneement~ v Lhe person—-inr-whese—behalf-the
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subpeeng-is—issued-€i=4ﬂnrﬂxnﬁxnﬁﬂﬂkr«uﬁy&—of—pfeducing

. the-boeoks;-papers;-decuments;—or-tangiblte-things,

$e} Service.

(1) A subpoena may be served by the-mershels--a
deputy-marshals-or-by any person who is hot a party and
is not less than 18 vears of age. Service of a
subpoena upon a person named therein shall be made by
delivering a copy thereof to such person and by
tendering the fees for one _day’s attendance and the
mileage allowed by law. When the subpoena is issued on
behalf of the United étates ocr an officer or agency
thereof, fees and mileage need not be tendered. A copy
of each subpoena requiring the production of documents
and things before trial shall be served on each party
in the manner prescribed by Rule 5(b).

$ €+ —~SuBPOENA-POR-TAKING-DEPOSITIONS + — PLAGE-OF- EXAMINATIONS

fi}———EmeAF—eE--servige—1H?—a——notiee-da&—{5ﬁ§r—a
depesitien--as—-—-provided--<dn-frdes - -30Herl--and--3+ +ad
constitutes-a-suffiecient-autherizatien-for-the-izsuance

by-the-ederi-of-the ot riot- court—for-the-distpiret-in

whieh-the- depositien-te-to--be-taken-of--subpoenas~for
the--persens--named--or--deseribed-—-tkeresn. Freof--of

service—mer-—be-—mece—-by--filins-gith the-—eterk-—of--the

digstricet-court-—foam-thae-distriect-—in-which-the-derposizion
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is--t-o——be-taken--a——eépy—e‘-f—-t-he-—rlote'cce--'t-og-et-her'--wi-trh-a

, statement-of-+the-date -and -menner —of —service —and-of-the

name=-of--the-persens--served,~-certifited-by--the -persen
whe-made-service., The-subpoena-may- commend the--person
teo-whom-tt-ta-directed-to-produce-and-permit-tnespection
and-copying-eof-desdignated bocke - -papere, -doecunentesr-or
tangibie-—tirings -which--constitute--or-contain-matters
within-the--scope- ot -the-examination--permnitted > -Rute
Qﬁfb-)T—bﬂt--i-rx— “‘thet--event-the-subpeena-widd--be-aubject
te—-the-previediens-of--Rude -26{c}-and -subdivision-thi-of
this-rutes i

The-person--to whor-the-zubreena—-is--directed-maysy

within--}3--days—-after—--the -sersice--therecf-—or-omr-eor

before--+4he---time--specifiedt--Hr--+the--subpoenae---for
compltisnce——if--sueh--time-—d4e-—less-—+than— -6 -deys—-after

servieces—-sorve -uponr-—-the--atteorney - designagted -in—-the
su bpeena—written—eb_:)'ectieﬂ- ‘o -i-nrepecticon-or—-cepying-of
any-or-gld--of--the-designated-materials~—-—-TL-obkijection
i e -medes--the -party-serving--the -subpeena-sheil-not-be
entitted-~--te-—inspect--and —--cop-tihre-—materiales—-except
pursuant-—-to--gn -orgder--of--the -—court-from-whieh--the
subpeens-wgs-tesuyed-—--Ihe -perty-cerving-ihe-subpoensa

meays-—df--eobjecticnr-~has-been rade - -—meve—upon-notice—~te
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the-depeonent-for--amn -order--at-any -time ~before-or~during

"the-taking~eof-the-deposition.

t2}--A-persen-te-whem-a-subpoena-fer-the-taking-of

a-deposition--is--directed-may-be-required--to-attend-at

any-place-withrir-100-mides -from-the--pleace-where-that
persen-Tresides,--ta-employed-or-transacts-businmess-in
perseny-er-t+s-servedsy-or-at-sueh-other-conventent-piace
as-is-fived-by-an-erder-of-ecourts

£ e} ~—B5uBroENA-FOR-A-HEARENG-OR-FRIALT

£+ —-—At-{&mr~req&gst-ef—%nﬂ~-party—fnﬂnxXﬂnﬁr—fpr
attendance-pt~a-hearing~-er-trigt-shati-be-issued-by-the
eierk—ef—*ﬁnr1khﬂﬂﬁxﬁr—ceurb-fe;-the—ikhﬁﬂﬁxﬁr—}n—whieh
the-hearing-er-trigl-is-heids

(2) Subject té the provisions of subparagraph
(c)(3)(B) of this rule, 2 é. subpoena reguiring--the
attendanee—e%—fr—wi&ness—at—ﬁriﬁﬁnﬁhﬁ?Qer—tfi&i may be
served at any place within the district of the court in
wbose_name it is issued, or at any place without the
district that is within 100 miles of the place of the
deposition, hearing., or trial, pro&uction, or
inspection specified in the subpoena or at any place
within the state where a state statute or rule of court
permit.. service of a subpoena issued by a state court

of general jurisdiction sitting in the place where-the



118
119

120

130
131
132

133

137
138

13¢

Originat in
Harvard Law Library
Unauthorized Reproduction
Prohibited

RuLe 45 SuspoeNa, 12-10-88 greorr: 64

district-«mmxrb-i:r—heid' of the déposition} bhearing,
trial, _production or ~inspection specified 1in the
subpoena. When a statute of the United States provides
therefor, the court upon proper application and cause
shown may authorize the service of a subpoena at any
other place. A subpoena directed to a witness in a
foreign country shall issue under the circumstances and
in the manner and be served as provided in Title 28,
U.S.C. § 1783.

(3) Proof of service when necessary shall be made
by filing with the clerk of the court in whose name the
subpoena is issued a statement of the date and manner
of service and of the names of the persons sgrved and
of the parties notified, certified by the person who
made the service. |

(c ) Prorecrron or Presons Weo Axez Nor Parries.

(1) A party or an attorney responsible for the
issuance and service of a subpoena shall take
reasonable steps to avoid impbsing undue burden or
expense on a non-party subject to that subpoena. The
court in whose name the subpoena was issued shall
enforce this duty and impose upon the party or attorney

in breach of this duty an appropriate sanctior. which
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may'inc.lude, but is not limited to, lost earnings and a

. reasonable attorney’s fee.

" (2) A non-party commanded to produce and permit
inspection and copying of designated books, papers,
documents or tangible things or inspection of premises
may, within 14 days after service of the subpoena or
before the time specified for compliance if such time
is less than 14 days after service, serve upon the
party or attorney designated in the subpoena written
objection to inspection or copying of any or all of the
designated materials or. of the premises. If objection
is made, the party serving the subpoena shall not be
entitled to imspect and copy the materials or inspect
the pz;emises except pursuant to an order of the court
in whose name the subpoena was issued.  If objection
has been made, the party serving the subpoena may, upon
notice to the non-party commanded to produce, move for
an order at any time to compel the production.

(3)(A) On timely request, the court in whose name
a subpoena was issued shall quash the subpoena
(i) if it fails to allow sufficient time foz_'
compliance;
(ii) if it requires a non-party to travel to

a place more than 100 miles from the place where
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that non-party~resiaes, is'enployéd of tfansacts
business in person; in order to attend a hesaring,
trial or deposition or to produce evidence, except
that a non-party may in order to attend trial be
commanded to travel from any place within the
district in which the trial is held or within the
state from which the non-party would be commanded
to come to attend trial in a state court of
general jurisdiction sitting in the place where
the district court is beld., or

(iii) to the 'extent that. the subpoena
requires disclosure of privileged matter, or

(iv) if it otherwise subjects the non-party
to oppression.
(B) If a subpoena

(i) requires disclosure of a trade secret or
other confidential research, development, or
commefcial information, or |

(ii) requi:es disclosure of an expert opinion
or information not describing specific events or
occurrences 1in dispute and resulting from the
person’s study made not at tbe. request of any

party, or
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(iii) requires a non-party to incur
substantial expense to produce designated
materials,

the court may quash the subpoena or, if the éarty in
whose behalf the subpoena is issued shows a substantial
need for the testimony or material that cannot be
otherwise met without undue hardship and assures .that
the non-party to whom the subpoena is addressed will be
reasonably compensated for the burden IiImposed, the
court may order prqduction only upon specified
conditions. | -

{(d) Resronsz 1o SuBPoeNa 10 Propuce Documents. A non-party
responding to a subpoena to produce‘documents shall

(1) produce them as they are kept in the usual
course of business or shall organize aﬁd label them to
correspond with the categories in the request, and

(2) advise the party serving the subpoena if any
material is withheld under claim of privilege.

(£ e) ContevpT. Failure by any person without
adequate cause to obey a subpoena served upon that
perscn may be deemed a contempt of the court f£rzem-whieh
in whose neme the subpoena issued. An adequate cause
for failure to obey exists when a subpoena purpcrts to

require a non-party to attend or produce at a place not
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within the 1limits provided 'by' clause. (ii) of

subparagraph (c)(3)(A).

ADVISORY COMMITTEE NOTES

Purposes or Revision. The purposes of this revision are (1)
to clarify and enlarge the protections afforded persons who
are required to assist the court by giving information or

evidence to the parties; (2) to facilitate access to
information in the control of non-parties outside the
depesition procedure; (3) to facilitate service of subpoenas

for depositions or productions of evidence at places distant
from the district in which an action is proceeding; and (4)
to clarify the organizetion of the text of the rule.

Suepivision (a). This subdivision is be amended in five
respects., . :

. One change authorizes the issuance of a subpoena to
compel a non-party to produce evidence independent of any
deposition. This revision spares the necessity of a
deposition of the custodian of the evidentiary material.

Second, the text is made clear that the party subject
to the subpoena is required teo produce materials in that
party’s control whether or not the materials are located
within the district or within the territory within which the

subpoena can be -served. The new text changes the result in
cases such as Cates v. LTV Aerospace Corporation, 480 F.2d
620 (5th Cir. 1973). The non-party witness is subject to

the same scope c¢f discovery under this rule as that person

would be as a party to whom a request is addressed pursuant
to Rule 34.

Third, the amended text requires thet +the subpoena
include a statement of the rights and duties of witnesses by
setting feorth in full the text of the new subdivisions (c)
and (d). '

Fourth, the revisicon modifies the requirement that a

subpcena be issued by the clerk of court. Provision is made
for the issuance of subpcenas by atterneys =2z officers of
the czourt. Inasmuch as the present role of the clerk 1is

merely to provide the appropriate form of subpoena, there is
no substantive change effected by allewing the attcocrneys to
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issue the instruments without action of the clerk. This
revision assures the advantage of facilitating the issuance
of subpoenas for depositions and production orders in
districts other than the district in which a trial or
hearing is held. The former rule resulted in some delay
caused by the need to secure forms from clerks’ offices some
distance from the place at which the action proceeds.

In authorizing attorneys to issue subpoenas in the name
of distant courts, the amended rule effectively authorizes
service of a subpoena anywhere in the United States by an
attorney representing any party. This change does not
itself effectively enlarge +the burden on the witness,
because the limits on the non-party's duty to travel are
maintained.

A subpoena for a depocsition must still be issued in the
name of the court in which the deposition or production
would be compelled. Accordingly, a motion to quash such a
subpoena if it overbears the limits of the subpoena power
must be presented to the court for the district in which the
deposition would occur. Likewise, the court in whose name
the subpoenz is issued is responsible for its enforcement.

Fifth, the revised rule authorizes the issuance of a

subpoena to compel the inspection of premises. Pricer
practice required an independent proceeding to secure such
relief ancillary to the federal proceeding.. Practice in

some states has long authorized such use of a subpoena
without apparent adverse consegquence.

Paraceapr (b)(1). This paragraph contains the text of
the former subdivision (c). The reference to the United
States marshal and deputy marcshal is deleted because of the

nfregquency of the use of these cfficers fer this purpose.
Inasmuch as these officers meet the age requirement, they
may still be used if available. '

A provision requiring service pursuant to Rule 5 cf
subpoenas for producticn has been added te this paragraph
{b)(1). Such service 1is net needed with respect to a
depcsition because cf the requirement of neotice imposed by
Rule 30 or 31. But when production is sought independently
cf 2 depositicn, other parties may need notice in crder zo
moniter the discovery and in corder te pursue access tc any

<
information that may be produced. Service under Rule =
would provide the needed nctice.
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Paracrard  (b)(2). This paragraph retains language
formerly set forth in subdivision (e) and extends its
application to subpoenas for depositions or production.

ParAcRAPH (b)(3). This paragraph retains language
formerly set forth in paragraph (d)(1) and extends its
applications to subpoenas for trial or hearing or
production.

Paracrary (c)(1). This provision is new. In imposing on
the parties and their attorneys a responsibility for
avoiding misuse of a subpoena, the rule extends but slightly
the principle stated in Rule 28(g). Abuse of a subpoena is,
in any case, an actionable tort, Board of Ed. v. Farmingdale
Classroom Teach. Ass’n, 38 N.Y.2d 397, 380 N.Y.S.2d 635, 343
N.E.2d 278 (1975), and the duty of the attorney to the non-
party is embodied in Model Rule of Professional Conduct 4.4.
The most significant clause is that specifying that the
attorney or party misusing a subpoena is liable for earnings
needlessly lost as a result of uncaring use of the power
conferred by the rule. -

. Paracears (c)(2). This provision retains language from
the former subdivision (b) and paragraph (d){(1). The 10-day
period for response to a subpoena is extended to 14 days to
allow more time for such objections to be made.

Paracparyr {(c){(3). This provision explicitly authcrizes
the quashing of a2 subpoena as a means of protecting the ncn-
party from misuse of the subpoena power. It replaces =and
enlarges on the present subdivision (b) and tracks the
provisions of Rule 26(c). While largely repetitious, this
rule is addressed to the non-party who may read it con the
subpoena.

Subparagraph (c)(3)(A) identifies those circumstances
in which a subpoena must be quashed. It restates the former
provisions with respect to the limits of mandatory travel of
non-party witnesses that are set forth in the former
paragraphs (d)(2}) and (e)(1).

Subparagrz=ph (c}(2){B}) identified those circumstances
in which a2 subpoena should be quashed unless the party
serving the subpoena showes a2 substantial need and the court
can devise an appropriate accommodation te protect the
interests of the non-party witness. This prevision
authorizes the court to¢ impose the costs of producing
discovery materials on the party seeking them. The court is
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not required to fix the costs in advance of production,
.although this  will often. be the most satisfactory
accommodation to protect the party seeking discovery from
excessive costs. In some instances, it may be preferable to
leave uncertain costs to be determined after the materials
have been produced, provided that the risk of uncertainty is
fully disclosed to the discovering party. See, e.g., United
States v. Ceclumbia Broadcasting Systems, Inc., 666 F.2d 364
(9th Cir. 1982).

Clause (c)(3){(B){(ii) corresponds to Rule 26(c)(7).

Clause (c)}{(3)(B)(iii) provides appropriate protection
for the intellectual property of the non-party witness. A
growing problem has been the use of subpoenas to compel the
giving of evidence and information by unretained experts.
Experts are not exempt from the duty to give evidence, even
if they cannot be compelled to prepare themselves to give
effective testimony, E.g., Carter-Wallace, Inc. v. Otte, 474
F.2d 529 (2d Cir. 1972), but compulsion to give evidence may
threaten the intellectual property of experts denied the
opportunity to bargain for the value of their services. See
generally Maurer, Compelling the Expert Witness: Fairness
and Utility Under the Federal Rules of Civil Preccedure, 19

GA.L.REV, 71 (1984); Note, Discovery and Testimony of
Unretained Experts, 1987 DUKE L.J. 140. Arguably the
compulsicn to testify can be regarded as a "taking" of
intellectual property. The rule establishes the right of

such persons to withhold their expertise, at least unless
the party seeking it makes the kind of showing required for
2 conditional denial cof a motion to guash as provided in the

final sentence of subparagraph (c){3)(B); that requirement
is. the same as that necessary to secure ‘work product under
Rule 26{b)(3) and gives assurance of reascnable
compensaticn. The Rule thus apprcves the accommodation of

competing interests exemplified in United States v. Columbis
Brecadcasting Systems Inc., 666 F.2d 364 (9th Cir. 1982). See
also Wright v. Jeep C(Corpcoration, 547 F. Supp. 871 (E.D.
Mich. 1982). ' '

As stated in EKazufman v. Edelstein, 539 F.24d 811, 822
{2d Cir. 1976), the cistrict court's discretion in these
matters <chould te infcrmed by "the degree to which the
expert 1is being called uvecause o¢f hiz knowledge c<c? {facts
relevant to the case rz_ner than in order toc give cpinicn
testimeny; the w.fferencs between tesiifring to¢ a previousiy
€ or expressed op:inion and formirng a new cone; the
p2lity that, fer other reasons, tue witness is a unigue
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expert; the extent to which the calling party is able to
show the unlikelihood that . any comparable witness will
willingly testify; and the degree to which the witness is
able to show that he has been oppressed by having
continually to testify...."

Susprvision (d). This provision is new. Paragraph (1)
extends to non-parties the duty imposed on parties by the
last paragraph of Rule 34(b), which was added in 1880.
Paragraph (2) requires the non-party to inform the party
serving the subpoena if any documents are withheld under
claim of privilege; such disclosure is necessary to enable
the party to contest the claim of privilege in cases in
which the claim is doubtful.

Suspivision {(e). This provision retains most of the
language of the former subdivision (f).

"Adequate cause" for a failure to obey a subpoena
remains undefined. In at least some circumstances, a non-
party might be guilty of contempt for refusing to obey a
subpoena even though the subpoena manifestly overreaches the
appropriate limits of the subpoena power. F.g., Walker v.
City of Birmingham, 388 U.S. 307 (1967). But, because the
command of the subpoena is not in fact one uttered by a
Judicial officer, contempt should be very sparingly applied
when the non-party witness has been overborne by a party or
attorney. The language added to subdivision (f) is intended
to assure that result where a non-party has been commanded,
on the signature of an attorney, to travel greater distances
than can be compelled pursuant to this rule.
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{b) ALTERNATE- JURGRS T~ —~ The - cours- mav direct -that-net
more—than-six-jurers-in-addition-to-the-regutar-ijury-be
eatlted--and--tmparetlted-to--sit--aws--atternate-~-jurerss
Altternste-jurere-4in-the-order-in wwhrich-they-gre-catied
. =hati-repiece--j ror&—whev-1&€in~~hy—the—tdjnriaﬁr-jury
retires—-teo-consider—-trtes-verdiets-become—ar-are-found-te
'bé—ﬂxuﬁihr—1u;—d§squaiified——te—1xﬁﬁknmr—their——duties:
Aiternate—1hnxﬁﬁr—shaii—%xr—drawn-éﬂr—tﬁe-fhnmr—manner7
shatli-have-the-szame-qualtificatiornss-2hali-be-z2ubject-to
the—1ﬁﬁmr-examinatien—ﬁnuf—chaiiengeaq——shakk—45&&r—the
same-oaths--aend -ahall-have-ihe-soeme functionres --preverss
faetlitiess—and--priviloges —as-the-regular-—jfureores—-—-An
siternste-Jjuror-—whe-doee-not--replece - a-regular--jurer
shaii—be—discharged—ﬁitef—4ﬂxr1h314ﬁnfbfre§;te—eénséder
its-ﬂwﬂinﬁn—j—ikmﬁr—s}de—is—«ﬁf&f&hﬁivte—ﬂr—perem?tery
cehalienge~-in-additien-te-these-otherwise-allewed-kby-law
if-d-—-gr--Z--alternate--jurore -are--tc--be--ppencid —=2
per;mptery—ehai&enges—if—3—9:—4—aiternate—jufers—are—te

be ~4mpanelled,;--and -2-peremptor challenges-if-H-—cr-§

TP Lot e —p &y _a

®
H
o
o

»rate—-3urers-are-to e Smpaneldac ——-Fhe—additienal
A , ) ) , ; A
perempterv-chaltlexsges-—merv—-be Used against-ap-—atternate
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jurer-entyy-~and~the-other-peremptory-chalienges-alioved

“by-taw-shell-not-be-used-against-an~atternate-jurers
Peeperory Caarrences. The court shall allow the number
of peremptory challenges provided by 28 U.S. C. §1870.
(c) Excuse. The court may for good cause excuse a
Juror from service during trial or deliberation.
Original in
Harvard Law Library
Unauthorized Reproduction
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The former provision for alternate jurors 1is stricken
and the institution of the alternate juror abolished.

The former rule reflected the long-standing assumption
that a Jjury would consist of exactly twelve members. It
provided for additional Jjurors to be used as substitutes for
jurors who are for any reason excused or disqualified from
service after the commencement of the trial. Additional
jurors were traditionally designated at the outset of the
trial, and excused at the close of the evidence if they had
not been promoted to full service on account of the
elimination of one of the ¢original jurors.

The use of alternate Jjurors has been a source of minor
dissatisfaction with the Jjury system because of the burden
it places on alternates who are required to listen to the
evidence but denied the satisfaction of participating in its
evaluation. '

The process of selecting =zalternate Jjurcers has also
posed a difficulty in the exercise of peremptdory challenges.
The former rule provided additional challenges tc be used in
the selection of alternate jurors, thus enlarging on the
right to peremptory challenges o¢otherwise provided in 28

U.s.C. 81870. Subdivision (b) makes the statutory provicsioen
the standard for the  number of peremptory challenges
available to a party. '

Subdivision (c) makes it clear that the cour- may in
aprropriate circumstances excuse a Juror during the Jjury
deliberations without causing 2 mistri:l.
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RULE 48. JURIES-OF-LESS-THAN-TWELVE--MAJORITY-VERBIET

NUMBER OF JURORS--PARTICIPATION IN VERDICT Original in
Harvard Law Library
Unauthorized Reproduction
Prohibited

The --parties-may--stipulate-~that-the -Jurv--~chaid
consigt -k ~any- - mumber--tess--than - ~twelve --or--that--a
verdict-~or-a-finding-ef-a~-stated-majority-eof-the-jurerse
shaltl-be-taken-as-the-verdict-er-finding-ef-the-jury-

.Uhless the parties otherwise stipulate: (1) the
court shall seat a Jjury of not fewer than six members;
{2) all jurors shall participate in the verdict unless
excused from service by the court pdfsuant to Rule
47(c); (3) their verdict shall be unanimous; and (4) no
verdict shall be taken from a jury reduced iIn size to

fewer than six members.

ADVISORY COMMITTEE NOTE

The former rule was rendered obsclete by the adeoption
in many districts of local rules establishing six as the
standard size for a civil jury.

It appears thzt the minimum size of a2 Jury consistent
with the Seventh Amendment is six. Cf. Ballew v. Georgia,
435 U.S. 223 (1278) (holding that a conviction based on a
jury of less than s=ix is a denial of due process of law).
Because the institution of the alternate juror has been
abolished by of Rule 47, it will ordinarily be necessary. in
order to preovide for sickness or disability among jurcres. tc
seat more than six Jurors. If this precauticn is taien,
because =211 juror will participate in the verdict, an
illness occurring uring the aeliberszticn periocd will not

s
ba d T
resuilt in 2 mistricl, as it did fermerls.
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RULE 63. DIBABILITY INABI-LITY OF A JUDGE TO PROCEED
Original in
Harvard Law Library

Unauthorized Reproduction
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1f Ppy¥---regsomr--ef-—-deatir—---=ickness--or-~--—otirer
disapitityy—-a--Judge--pefore-swhom-an-actictr-4tras--been
tried a trial or hearing has been commenced and for any
reason the judge is unable to-perferm-the-dutdies+4o--be
perfermed-pby—-the-court-under-these-rutes proceed,-after
a--verdiect---to-—-preturrred--er--findinge--of--—fact --and
eonetusiens--cf-~daw--are--f-ded~--then any other judge
regutariv-srtting-4in-or--sssigred -to- -the-—eceurt-trn-whiech
the-actien--is--tried may pérferm—i%wse—&rt—'ree—; proceed
with it but--i—f——e&rc—!r—ot-herr-jadgé——i—s—-s&’ei—sf&:ed—-t-ha-t—-he
eennot-perform-these-third-dies--pecouse hre-cid-nret-preside
at—-the——%ri—el——er——f—o*.--&n:.‘-.ethe-r— reason,-—he~mayr--Hr—-his
disere%ien-——g‘-raab———ef—ﬂe-t-r----tﬁ-e:i upon certifying
familiarity with the record and determining that the
proceedings in the case may be completed .without
prejudice to the parties. In &2 hearing or trial
_without a Jjury, the successor Judge has discretion to

recall any witness.
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The revision substantially . displaces the former rule.
The former rule was limited to the disability of the judge,
and made no provision for disqualification or possible other
reasons for the withdrawal of the judge during proceedings.

The former rule alsoc made no provisidn tor the with-
drawal of the Jjudge during the trial, but was limited to

disqualification after trial. Several courts concluded that
the text of the former rule prohibited substitution otf a new
judge prior to the points described in the rule, thus
requiring a new trial, whether or not a tair disposition was
within reach of & substitute Jjudge. E.g. Whalen v. Ford
Motor Credit Co., 684 ¥F.2d 272 (4th Cir. 1982, en banc)
cert. denied, 459 U.S. 910 {(1982) {(jury trial); Arrow-Hart,
Inc. v. Philip Carey Cec., 552 F.2d 711 (6th Cir. 1¢77) (non-
jury trial). See generelly Comment, The Case of the Dead

Judge: Fed.R.Civ.P. 63: Whalen v. Ford Motor Credit Co.,.

67 MINN, L. REV. 827 (1983).

The increasing length of federal trials has made it
likely that the number of -trials interrupted by the

disability c¢f the Jjudge will increase. An efficient
mechanism for completing these cases without unfairness is
needed to prevent unnecessary expense and delay. To avoid

the injustice that may result . if the substitute judge
rroceeds despite unfamiliarity with the action, the new Rule
provides, in language similar to Federel Rule of Criminal
Procedure 25(a), that the =successor judge must certify
familiarity with the record and determine that the case may
be completed before that judge without prejudice te the
parties.

The revised text =autherizes the substitute judge to
make a finding of fact based on evidence heard by a
different judge. It would, however, risk error to determine
the credibility of an witness not seen or heard; in a case
requiring such a determination, the substitute Jjudge cculd
nct properly make the certification required. The
substitute judge can under the amenced rule elect to hear
only that peortion cf the evidence +tor which the direct
centact 1s valuable, relying otherwise upon the receord of
evidence received by the predecesscr Jjudge. In this
respect, the predecessor Jjudge perfeorme a role net unlike
that o©f the Magistrate when that o¢fficer conaucts an
evidentiary hearing. The constituticnality of this practic
was quest.cned but upheid in United States v. Radatz 44
U.S. €67 {19820} ’

¢t
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VIIXI. PROVISIONAL AND FINAL REMEDIES ANB

SPEC€IAL-PROGEEBINGS

Insert before Rule 71A4:

~IX. . SPECIAL PROCEEDINGS

78
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RULE 72. MAGISTRATES; PRETRIAL ORDER§mmmm
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(a) NoNDISPOSITIVE MATTERS. A magistrate to whom a
pretrial matter not dispositive of a claim or defense
of a party is referred to hear and determine shall
promptly conduct such proceedings as are required and
when appropriate enter into the récord a written ordef
setting forth the disposition of the matter. Within iO
days after being served with a copy of the magistrate’s
order, a party may serve and file objections to the
order; a part} may not thereafter assign as error a
defect in the magistrate’s order to which objection was
not timely made. The district Jjudge to whom the case
is assigned sheall consider such objections made-ﬁf the
par&ie57—pfevided—4ﬂxﬂ~%ﬁﬁr—served—aﬁd—éﬁﬂfx£ﬂﬁHathr—§9
days—after-eﬁtrf—tﬂ‘*ﬂh&%ﬁx&ﬂﬂ and shall modify or set
aside any portion of the magistrate’'s order found to be

clearly erroneous or contrary to law.

ADVISORY COMMITTEE NOTE

This amendment is intended to eliminate & discrepancy
in measuring the 1¢ days for serving &nd filing objections
to a magistrate’s sction under subdivisions (a) and (b)) of
this Rule. The rule as promulgated in 1883 required
cbjections to the magistrate’s handling of nondispositive
matters to be served and filed within 10 days of encvrv of
the order, but required objections to dispositive motions to
be made within 10 days of being served with a copv of the
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Original in
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recommended disposition. Subdivision (a) is here amended to
conform to subdivision (b) to avoid any confusion or
technical defaults, particularly in connection with

magistrate orders that rule on both dispositive and
nondispositive matters.

The amendment is  also intended to assure that
objections to magistrate’s orders that are not timely made
shall not be considered. Compare Rule 51.
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Rrporrer’s Nortz: Revision of this rule was approved by the
Advisory Committee on Civil Rules at its meeting on November
17-19, 1988, subject to the advice and consent of the
Advisory Committee on Appellate Rules. The draft has been
submitted this day to that Committee for comment and advice.

X Xk *x *x X

(d) Nerice or Orper oB JuncMENTS.

(1) Immediately upon the entry of an order or
judgment the clerk shall serve a notice of the entry by
mail in the manner provided for in Rdle 5 upon each
party who is not in default for failure tc appear, and
shall make =2 note in the docket of mailing. Such
matting-is-sufficeient-neotice-for-gil-purpeses-for whieh
netiee—ef—the—entrr—is-required-by—these—ruiee# but-anvy
Subject to the exception provided in paragraph (2), the
court, if it finds'tbat a party entitled to notice of a
Judgment did not timely receive if from any source and
that no party would be prejudiced, may within 180 days
of entry of the Jjudgment reopen the time for appeal for
a period of 14 days.

(2) A party may in addition serve a notice of
such entry in the manner provided in Rule¢ 5 for the

service of papers. If service of a such notice is
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effected, Lack-of-notice-oﬂ-the-entry-by4the—cierk—does
.not-affect-&ﬂmr*ﬂmnr-to-apﬁeai-er-ﬂxﬁhhanrﬂmr-author&ze
the court may not after 30 days from the date of such
service te-reiieva—a-par£y“§er—faiiure-to-appeai-within
the-4t4ime--atltewed provide additional time for appeal,
‘except as permitted in Rule 4(a) of the Federal Rules

of Apprellate Procedure.

ADVISORY COMMITTEE NOTE

The purpose of this amendment is to permit district
courts to ease strict sanctions now imposed on appellants
whose notices of appeal are filed late because of their
failure to receive notice of entry of a judgment. See, e.g.
Tucker v. Commonwealth Land Title Ins. Co., 800 F.2d 1054
(l1l1th Cir. 1986); Ashby Enterprises, Ltd. v. Weitzman, Dym &
Associates, 1780 F.2d 1043 (D.C. Cir. 1986); In re OPM
Leasing Services, Inc., 769 F.2d 911 (2d Cir. 1985): Spika
v, Village of Lombard, Ill., 763 F.2d 282 (7th Cir. 1985);
Hall v. Community Mental Health Center of Beaver County, 772
F.2d 42 (3d Cir. 1985); Wilson v.Atwood v. Stark, 725 F.2d
255 (5th Cir. en banc), cert dismissed, 105 S.Ct. 17 (1984);
Case v. BASF Wyandotte, 1727 F.2d 1034 (Fed. Cir. 1984),
cert. denied, 105 S.Ct. 386 (19B4); Hensley v. Chesapeake &
Ohio R.R.Co., 651 F.2d 226 (4th Cir. 1981}, Buckeye
Cellulose Corp. v. Electric Construction Ce., 569 F.2d 1036
(8th Cir. 1978).

Failure to receive notice may have increased in
frequency with the growth in the caseload in the clerks’

offices. The present strict rule imposes a duty on counsel
to maintain contact with the court while a case is under
submission. Such contact is more difficult to maintain if

counsel is outside the district, as is increasingly common,
and can kte a burden to the court as well as counsel.

The revised rule recognizes the importance in many
cases of closing off the time for appeal, Etut places the

oo

primary burden c:u prevailing parties to assure that their
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adversaries receive effective notice. The appropriate
procedure for such notice is provided in Rule 5.

The revised rule lightens the responsibility but not
the workload of the clerk’s offices, for the duty of that
office to give notice of entry of judgment must be
maintained.

The district court also retains the power conferred
under F. R. App. P. 4(a) to extend the time for filing a
notice of appeal. That rule - is +the only provision
applicable where the party receives notice of the judgment
and fails for any reason to take timely action.
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RULE C. ACTIONS IN REM: SPECIAL PROVISIONS

Original in
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Unauthorized Reproduction
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{3) Process. Upon the filing of the complaint the
clerk shall forthwith issue a warrant for the arrest of
the vessel-er-ether property that is the subject of the
action. If the property is a vessel or a vessel and
tangible property on board the vessel, apd--deddiver--it
the warrant shall be delivered to the marshal for
service. If other property, tangible or intangible is
the ;subject of the action, the waz:rant shall be
delivered by the clerk to a person or organization
authorized to enforce it, I}ho may be a marshal, a
person or organization contracted with by the
United States, a person specially appointed by the
court for that purpose, or, if the action is brought by
the United States,any officer or employee of the United
States. If the property that 1is the subject of the
action consists in whole or in part of freight, or the
proceeds of property sold, or §ther intangible
property, the clerk shall issue a summons directing any
person having c.ontrol éf the funds to show cause why
they should not be péid into court to abide the

judgment.
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(5)  ANcILLARY Process. In any action in rem in which

process has been served as provided by this rule, if
any part of the property that 1is the subject of the
action has not been brought within the control of the
court because it has been removed or sold, or because
it is intangible property in the hands of a person who
has not been served with process, the court may, on
motion, order any person having possession or control
of such property or its proceeds to show cause why it
shoﬁld not be delivered into the custody of the marshal
or other persqn or organization having a warrant for
the arrest of the property, or paid into court to abide
the judgment; and, after hearing, the court may enter

such judgment as law and justice may require.

ADVISORY COMMITTEE NOTE

These amendments to Admiralty Rule C are designed to
conform the rule to Fed.R.Civ.P. 4, as amended. As with
recent amendments to Rule 4, it is intended to relieve the
Marshals Service of +the burden of wusing its limited
personnel and facilities for execution of process in routine
circumstances. Doing so may involve a contractual
arrangement with a person or organization retained by the
government to perform these services, or the use of other
government officers and employees, or the special

appointment by the court of. persons available to perform
suitably.
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The seizure of a vessel, with or without cargo, remains
a task assigned to the Marshal. Successful arrest of a
vessel frequently requires  the -enforcement presence of an
armed government official and the cooperation of the United
States Coast Guard and other governmental authorities. If
the marshal 1is called upon to seize the vessel, it is
expected that the same officer will also be responsible for
the seizure of any property on board the vessel at the time
of seizure that is to be the object of arrest gf,affachment.

Harvard Law Library

Unauthorized Reproduction
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(4} ExecurioN or Process;  MamsHaL’s RETuRN; CustopY or PrOPERTY;
Procepures ror RELEASE,

(a} IN GeneeaL. Upon issuan.ce and delivery of the

process, or, in the case of summons with process of
attachment and garnishment, when it appears that the
defendant cannot be found within the district, the
marshal or other person or organization having a
warrant shall forthwith execute the process in
accordanée with this subdivision (4}, making due and
prompt return.

{b) TancisLe ProperTY. If tangible property is to be
attached or arrested, the marshal or other person or
organization having the warrant shall take it into the
marshal’s possession for cafe custody. If the
character or situation of.the property is such that the
taking of actual possession is impracticable, the
marshal or other person executing the process shall
execute—the-process—-by affixing a copy thereof to the
property in a conspicuoﬁs place and by leavinse a copy

of the complain: and process with the persen having
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pbssession or the person’s agen£. In.further;nce of
"the marshal’s custody of any vessel the marshal is
authorized to make a written request to the collector
of customs not to grant clearance to such vessel until
notified by the marshal or deputy marshal or by.the
clerk that the vessel has been released in accordance
with these rules.

(c) INTanciBLE PROPERTY. .If intangible property is to
be attached or arrested the marshal or other person or
organization bavihg tbe warrant shall execute the
process by leaving with the garnishee or other obligor
a copy of the complaint and process requiring the
garnishe.e or other obligor to answer as provided in
Rules B(3)(a) and C(6); or the marshal may accept for
payment into the registry of the ccurt the amount owed
to the extent of the amount claimed by the plaintiff
with interest and costs, in which event the garnishee
or other obligor shall not be required to answer unless
alias process shall be served.

{d) Direcrions Wite Respect To0 Propeery 1IN CusTODY. The
marshal or other person or organization having the
warrant may at any time =apply tco the court for
directions with respect tc property thzt has been

attached or arrested, and shall give notice cof such
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application to any or all of the parties as the court
‘'may direct.
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{c) RerLeasz By CONSENT OR STIPULATION} Oepee or CourT or CLERK;
CosTs . Any vessel, cargo, or other property in the

custody of the marshal or other person or organization
having the warrant may be released forthwith upon the
marshal’'s acceptance aﬁd, approval of a stipulation,
bond; or other security, signed by the party on whose
behalf the property is detained or the party’s attorney
and expressly authorizing such release, if all costs
and charges of the ccourt and its officers shall have
first been paid. Otherwise no property in the custoedy
of the marcshal, other person or organization having the
warrant,.‘or other officer of the «court =shall be
released without an order of the court; but such order
may be 'entered as of course by the clerk, upon‘ the
giving of approved security as provided by law and
these rules, or upon the dismissal or discentinuance of
the action; but the marshal or cther ~erson or

organization having the warrant cshall net deliver any
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property so released until the costs and charges of the

officers of the court shall first have been paid.

* % * % %
Original in
Harvard Law Library
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{b) IwTerLocUTORY SALES. If property that has been
attached or arrested is pericshable, or liable to

deterioration, decay, or injury by being detained in
custody pending the action, or if the expense of
keeping the property is excessive or disproportionate,
or if there is unreasonable delay in securing the
release of property, the court, on application of any
party or of the marshal, or other person or
organization having the warrant, may order the property
or any portion thereof to be sold; and £he proceeds,
or so mﬁch thereof as shall be adegquate to satisfy any
Jjudgment, may be ordered brought into court to abide
the event of the action; or-the court may, upon motion
of the defendant or claimant, order delivery of the
property to the defendant or claimant; upon the giving

of security in accordance with these rules.

{c} Sares, Proceeps. All sales of property shall be
made by the marshal or a deputy marcshal, or by other

person or organization having the warrant, or by any
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other preper-offieer person assigned by the court where
the marshal or other perscon or organization having the
warrant is a party in interest; and the proceeds of
sale chall be forthwith paid into the registry of the

court to be disposed of according to law. Original in
Harvard Law Library
Unauthorized Reproduction
Prohibited

ADVISORY COMMITTEE NOTE

These amendments are designed to conform this rule to
Fed. R. Civ. P. 4, as amended. They are intended to relieve

“the Marshals Service of the burden of using its limited

personnel and facilities for execution of process in routine
circumstances. Doing sSC may involve . a contractual
arrangement with a person or organization retained by the
government to perform these services, or the use of other
government officers and employees, or the special

appointment by the court of persons available tc¢ perform
suitably.



