§205.208

§205.208 Distribution of portions of
master list—registration—informa-
tion to non-registrants on request.

(a) The provisions in the Section re-
garding registration of ‘““buyers of farm
products, commission merchants, and
selling agents,” ‘‘regular’ distribution
of “portions’” of the master list, fur-
nishing of ‘“‘oral confirmation * * * on
request,’”” and the effect of all this, that
is, subsections (c)(2) (D), (E) and (F), (e)
(2) and (3), and (g)(2) (C) and (D), must
be read together.

(b) The Section does not require such
persons to register. Not registering
with a particular system operator has
the effect, under subsections (e)(2) and
(@)(2)(C), of making such persons,
whether they are inside or outside the
State covered by that system, subject
to security interests shown on that
system’s master list whether or not
such persons know about them, so that
such persons for their own protection
will need to query the system operator
about any seller ““engaged in farming
operations,” of a farm product pro-
duced in the State covered by that sys-
tem, with whom they deal.

(c) The effect of registration by such
persons with a particular system is to
get them on the list for regular dis-
tribution of portions of that system’s
master list, the portions to be deter-
mined by the registration. They are
subject only to security interests
shown on the portions which they re-
ceive, and are not subject to such in-
terests as are shown on the master list
but not shown on portions which they
receive. Also, if a particular security
interest is shown on the master list,
but has been placed on it since the last
regular distribution of portions of that
list to registrants, registrants would
not be subject to that security inter-
est. These conclusions are based on the
provisions in subsections (e)(3)(A) and
(9)(2)(D)(i) that such persons are sub-
ject to a security interest only if they
receive ‘‘written notice * * * that
specifies both the seller and the farm
product.”’

(d) A question arises as to the length
of time for which a registration is ef-
fective, and whether a registrant, wish-
ing to change registration as to county
or product, can amend an existing reg-
istration or must file a new one. This is
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discretionary with the State since the
Section is silent about it.

(e) A question arises whether persons
can register to receive only portions of
the list for products in which they do
not deal, and thus not be subject to se-
curity interests in products in which
they deal because they are registrants
but do not receive written notice of
them. For example, can cattle dealers
register to receive portions of the mas-
ter list only for oranges, and thus take
cattle free and clear of security inter-
ests shown on the master list, but as to
which they do not receive written no-
tice because they have not registered
to receive the portion for cattle? Reg-
istrants will be deemed to be registered
only as to those portions of the master
list for which they register, and will be
deemed to have failed to register as to
those portions for which they do not
register.

(f) The Section requires ‘“‘regular”
distribution, to registrants, of portions
of the master list as amended from
time to time by the filing of EFS’s and
amendments to EFS’s. The require-
ment that the distribution be ‘‘reg-
ular’ necessarily refers to an interval
specified in advance. The interval may
vary according to product and region.
The frequency of such distribution
must be a consideration in review for
certification since distribution must be
timely to serve its purpose. While sub-
section (c)(2)(E) (providing that dis-
tribution be made ‘“‘regularly as pre-
scribed by the State™) gives each State
discretion to choose the interval be-
tween distributions, whatever interval
a State chooses will inevitably make
possible some transactions in which se-
curity interests are filed in the system
but registrants are not subject to
them.

(g) Legislative history of the Section
shows that buyers, commission mer-
chants, and selling agents are not in-
tended to be liable for errors or other
inaccuracies generated by the system.
See Nov. 22, 1985 Cong. Rec., Senate,
pg. S16300, and Dec. 18, 1985 Cong. Rec.,
House, pg. H12523.

(h) In furnishing to non-registrants
“oral confirmation within 24 hours of
any [EFS] on request followed by writ-
ten confirmation,” by a system oper-
ator pursuant to subsection (c)(2)(F),
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any failure in use of a telephone caused
by a “‘busy signal’’ could not be the
basis of liability of the system oper-
ator. The basis for this is that sub-
section (c)(2)(F) does not mention tele-
phones. Also, while it mentions fur-
nishing information orally, it does not
contain any provision as to how que-
ries are to be received, that is, orally, in
writing, or otherwise.

(i) Of course it is to be expected that
telephones would be used in most
cases, but use of them is not required
by the legislation and is discretionary
with the State.

(J) In the matter of receiving queries
and giving oral replies to them, sub-
section (c)(2)(F) will be complied with
if a system operator maintains an of-
fice and staff where a query can be re-
ceived on business days and during
business hours such as are regular in
the State, and where an oral reply will
be available on the regular business
day following the day on which the
query is received, at or before the time
of day when it was received.

(k) Written confirmation is required,
by subsection (c)(2)(F), to be given to
any non-registered buyer, commission
merchant, or selling agent.

(I) Such a written confirmation pur-
suant to subsection (c)(2)(F) does not
alter the liability of the non-registrant
querying the system and receiving in-
formation about a security interest re-
corded in it. The basis of this, as above,
is that non-registrants are subject to
security interests recorded in a system
whether or not they know about them,
and must query the system for their
own protection.

(m) The Section does not specify
when or how the written confirmation
must be furnished, but provides only
that it must follow the oral informa-
tion. Thus the time and method of fur-
nishing written confirmation is discre-
tionary with the State.

(Approved by the Office of Management and
Budget under control number 0580-0016)

[51 FR 29451, Aug. 18, 1986, as amended at 71
FR 56343, Sept. 27, 2006]

§205.209 Amendment or continuation
of EFS.

(a) The ““material change,” required

by subsection (c)(4)(D) to be reflected

in an amendment to an EFS and mas-

71

§205.209

ter list entry, is whatever change
would render the master list entry no
longer informative as to what is sub-
ject to the security interest in ques-
tion. That will vary from case to case.
The basis for this is the purpose for
which the information is supplied, that
is, to make information available, to a
buyer, commission merchant, or selling
agent who proposes to enter into a
transaction in a product, whether it is
subject to a security interest. The re-
quirement to amend arises when the
information already made available no
longer serves the purpose and other in-
formation is needed in order to do so.

(b) Where an owner of a product
makes a change, such as planting a dif-
ferent crop or purchasing different ani-
mals from what was represented, with-
out informing the secured party, so
that the master list entry is rendered
not informative, but the EFS and mas-
ter list are not amended through no
fault of the secured party, the Section
is silent as to the consequences. How-
ever, see the legislative history cited
in §205.208(f).

(c) The amendment must be filed in
the same manner as the original filing.
Note the requirement of subsection
(©)@)(D). The amendment may be filed
electronically provided a State allows
electronic filing of financing state-
ments without the signature of the
debtor under applicable State law
under provisions of the Uniform Com-
mercial Code. An electronically filed
amendment need not be signed. How-
ever, if an original or reproduced paper
document is filed, the amendment
must be signed, authorized, or other-
wise authenticated by the debtor, and
be filed by the secured party.

(d) An effective financing statement
remains effective for a period of 5 years
from the date of filing and may be con-
tinued in increments of 5-year periods
beyond the initial 5-year filing period
by refiling an effective financing state-
ment or by filing a continuation state-
ment within 6 months before expira-
tion of the effective financing state-
ment. A continuation statement may
be filed electronically or as a paper



