Consumer Product Safety Commission

§1115.12(d), but also any other signifi-
cant injury. Injuries necessitating hos-
pitalization which require actual med-
ical or surgical treatment, fractures,
lacerations requiring sutures, concus-
sions, injuries to the eye, ear, or inter-
nal organs requiring medical treat-
ment, and injuries necessitating ab-
sence from school or work of more than
one day are examples of situations in
which the Commission shall presume
that such a serious injury has occurred.
To determine whether an unreasonable
risk of serious injury or death exists,
the firm should evaluate chronic or
long term health effects as well as im-
mediate injuries.

[57 FR 34228, Aug. 4, 1992]

§1115.7 Relation to other provisions.

The reporting requirements of sec-
tion 37 of the CPSA (15 U.S.C. 2084) are
in addition to the requirement in sec-
tion 15 of the CPSA. Section 37 requires
a product manufacturer to report cer-
tain kinds of lawsuit information. It is
intended as a supplement to, not a sub-
stitute for, the requirements of section
15(b) of the CPSA. Whether or not a
firm has an obligation to provide infor-
mation under section 37, it must con-
sider whether it has obtained informa-
tion which reasonably supports the
conclusion that its product violates a
consumer product safety rule, does not
comply with a voluntary safety stand-
ard upon which the Commission has re-
lied under section 9, contains a defect
which could create a substantial prod-
uct hazard, or creates an unreasonable
risk of serious injury or death. If a firm
has obtained such information, it must
report under section 15(b) of the CPSA,
whether or not it is required to report
under section 37. Further, in many
cases the Commission would expect to
receive reports under section 15(b) long
before the obligation to report under
section 37 arises since firms have fre-
quently obtained reportable informa-
tion before settlements or judgments
in their product liability lawsuits.

[57 FR 34229, Aug. 4, 1992]

§1115.10

§§1115.8-1115.9 [Reserved]

§1115.10 Persons who must report and
where to report.

(a) Every manufacturer (including
importer), distributor, or retailer of a
consumer product that has been dis-
tributed in commerce who obtains in-
formation that such consumer product
contains a defect which could create a
substantial risk of injury to the public
shall immediately notify the Office of
Compliance, Division of Corrective Ac-
tions, Consumer Product Safety Com-
mission, Washington, DC 20207 (tele-
phone: 301-504-0608), or such other per-
sons as may be designated. Manufac-
turers (including importers), distribu-
tors, and retailers of consumer prod-
ucts subject to regulation by the Com-
mission under provisions of the FFA,
FHSA, PPPA, as well as consumer
products subject to regulation under
the CPSA and RSA, must comply with
this requirement.

(b) Every manufacturer (including
importer), distributor, or retailer of a
consumer product that has been dis-
tributed in commerce who obtains in-
formation that such consumer product
fails to comply with an applicable con-
sumer product safety standard or ban
issued under the CPSA shall imme-
diately notify the Commission’s Office
of Compliance and Enforcement, Divi-
sion of Corrective Actions or such
other persons as may be designated. A
subject firm need not report a failure
to comply with a standard or regula-
tion issued under the provisions of the
RSA, FFA, FHSA, or PPPA unless it
can be reasonably concluded that the
failure to comply results in a defect
which could create a substantial prod-
uct hazard. (See paragraph (a) of this
section.)

(c) Every manufacturer (including
importer), distributor, and retailer of a
consumer product that has been dis-
tributed in commerce who obtains in-
formation that such consumer product
fails to comply with a voluntary con-
sumer product safety standard upon
which the Commission has relied under
section 9 of the CPSA, shall imme-
diately notify the Commission’s Office
of Compliance and Enforcement, Divi-
sion of Corrective Actions or such
other persons as may be designated.

163



§1115.11

(d) Every manufacturer (including
importer), distributor, and retailer of a
consumer product that has been dis-
tributed in commerce who obtains in-
formation that such consumer product
creates an unreasonable risk of serious
injury or death shall immediately no-
tify the Commission’s Office of Compli-
ance and Enforcement, Division of Cor-
rective Actions or such other persons
as may be designated. This obligation
applies to manufacturers, distributors
and retailers of consumer products sub-
ject to regulation by the Commission
under the Flammable Fabrics Act, Fed-
eral Hazardous Substances Act, Poison
Prevention Packaging Act, and Refrig-
erator Safety Act as well as products
subject to regulation under the CPSA.

(e) A distributor or retailer of a con-
sumer product (who is neither a manu-
facturer nor an importer of that prod-
uct) is subject to the reporting require-
ments of section 15(b) of the CPSA but
may satisfy them by following the pro-
cedure detailed in §1115.13(b).

(f) A manufacturer (including an im-
porter), distributor, or retailer need
not inform the Commission under sec-
tion 15(b) of the CPSA if that person
has actual knowledge that the Com-
mission has been adequately informed
of the defect or failure to comply. (See
section 15(b) of the CPSA.)

[43 FR 34998, Aug. 7, 1978, as amended at 57
FR 34229, Aug. 4, 1992; 62 FR 46667, Sept. 4,
1997]

§1115.11 Imputed knowledge.

(@) In evaluating whether or when a
subject firm should have reported, the
Commission will deem a subject firm
to have obtained reportable informa-
tion when the information has been re-
ceived by an official or employee who
may reasonably be expected to be capa-
ble of appreciating the significance of
the information. (See §1115.14(b).)

(b) In evaluating whether or when a
subject firm should have reported, the
Commission will deem a subject firm
to know what a reasonable person act-
ing in the circumstances in which the
firm finds itself would know. Thus, the
subject firm shall be deemed to know
what it would have known if it had ex-
ercised due care to ascertain the truth
of complaints or other representations.
This includes the knowledge a firm

16 CFR Ch. Il (1-1-05 Edition)

would have if it conducted a reasonably
expeditious investigation in order to
evaluate the reportability of a death or
grievous bodily injury or other infor-
mation. (See §1115.14.)

§1115.12 Information which should be
reported; evaluating substantial
product hazard.

(a) General. Subject firms should not
delay reporting in order to determine
to a certainty the existence of a report-
able noncompliance, defect or unrea-
sonable risk. The obligation to report
arises upon receipt of information from
which one could reasonably conclude
the existence of a reportable non-
compliance, defect which could create
a substantial product hazard, or unrea-
sonable risk of serious injury or death.
Thus, an obligation to report may arise
when a subject firm received the first
information regarding a potential haz-
ard, noncompliance or risk. (See
§1115.14(c).) A subject firm in its report
to the Commission need not admit, or
may specifically deny, that the infor-
mation it submits reasonably supports
the conclusion that its consumer prod-
uct is noncomplying, contains a defect
which could create a substantial prod-
uct hazard within the meaning of sec-
tion 15(b) of the CPSA, or creates an
unreasonable risk of serious injury or
death. After receiving the report, the
staff may conduct further investiga-
tion and will preliminarily determine
whether the product reported upon pre-
sents a substantial product hazard.
This determination can be based on in-
formation supplied by a subject firm or
from any other source. If the matter is
adjudicated, the Commission will ulti-
mately make the decision as to sub-
stantial product hazard or will seek to
have a court make the decision as to
imminent product hazard.

(b) Failure to comply. A subject firm
must report information indicating
that a consumer product which it has
distributed in commerce does not com-
ply with an applicable consumer prod-
uct safety standard or ban issued under
the CPSA, or a voluntary consumer
product safety standard upon which
the Commission has relied under sec-
tion 9 of the CPSA.

(c) Unreasonable risk of serious injury
or death. A subject firm must report
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