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CHAPTER 1: WATER QUALITY

PART I.  GENERAL PROVISIONS

Section 1.1.1  Authority

These rules are adopted by the Tribal Council upon recommendation of the Natural Resources 
Department, under authority of Ordinance 89-B of the Confederated Salish and Kootenai 
Tribes, the Water Quality Management Ordinance, Sections 1-2-102, 1-2-201, 1-2-204, 1-2-
206. After consideration of Section 1-2-208 by the Department, these rules are promulgated 
pursuant to Ordinance 86-B, the Tribal Administrative Procedures Ordinance.

Section 1.1.2  Severability

If any word, phrase, clause, sentence, paragraph, section, or other part of these rules is held 
invalid by any court of competent jurisdiction, such judgment shall affect only that portion held 
invalid.

Section 1.1.3  Other Law

These rules in no manner supersede or negate the necessity of any person to obtain permits 
or conduct such environmental studies as may be required by Federal or Tribal authorities for 
any conduct or activity affecting or potentially affecting Reservation waters.

Section 1.1.4  Review and Revision of Standards

Standards will be reviewed and revised in accordance with Ordinance 89-B, Chapter 2, Part 2, 
Sections 1-2-201 through 1-2-210. Standards will be reviewed and revised as necessary from 
time to time, but not less often than every three years from the time of final EPA approval. 
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PART II.  PROCEDURES

Section 1.2.1  Water Quality Standards and Antidegradation Policy

The rule-making procedures found in the Tribal Administrative Procedures Ordinance No. 
86-B will be followed with respect to the classification and adoption of standards for, and 
antidegradation policy decisions regarding, Reservation waters, including all surface water 
bodies and wetlands of the Flathead Reservation.
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PART III.   SURFACE WATER QUALITY STANDARDS

Section 1.3.1  Policy

The following standards are adopted to preserve, protect, restore, and maintain the chemical, 
physical, and biological integrity of the surface waters and wetlands of the Flathead Reser-
vation. Standards are adopted pursuant to procedures outlined in the Tribal Administrative 
Procedure Ordinance 86-B. New or revised parts of the water quality standards will become 
effective after EPA approval.

Section 1.3.2  Application and Composition of Surface Water Quality Standards
1.	 The standards in this Part are adopted to: 

a)	 establish maximum or minimum allowable levels or concentrations of pollutants and 
pollution, and;

b)	 provide a basis for protecting water quality that is currently better than standards 
require for surface water quality and; 

c)	 establish a basis for limiting the introduction of pollutants and/or pollution that could 
affect existing or designated uses of Reservation surface waters.

2.	 The provisions of Sections 1.3.13 and 1.3.14 apply to all surface waters.Where interpreta-
tion of the narrative water quality standard is more stringent than the applicable numeric 
standard located within the numeric criteria chart or the specific standards set forth in 
Sections 1.3.4 through 1.3.12, the narrative standard will always take precedence.  (Note: 
the narrative requirements for “free froms” and “no toxics in toxic amounts” are contained 
in Section 1.3.13 (1) (a-e) (2)).

3.	 The Department will utilize the updated human health carcinogen risk levels (1/1,000,000) 
for priority pollutants and other pollutants specified in the EPA 822-R-02-047, December, 
2002, National Recommended Water Quality Criteria as amended in the CS&KT Tribal 
Numeric Chart as its standard for allowable levels. The Department also adopts an aquatic 
life standard of 0.12 ug/L for silver. Current copies of this material may be obtained (for 25 
cents per page plus postage) from the Environmental Protection Division of the Natural 
Resources Department, P.O. Box 278, Pablo, Montana 59855-0287, Telephone (406) 
675-2700.

Section 1.3.3  Definitions

The following terms have the meanings indicated below. Additional terms defined in Ordinance 
89-B, Section 1-1-102 are incorporated by this reference.

1.	 “Best Management Practices” (BMP’s) means schedules of activities, operational prac-
tices, maintenance procedures, and other management practices adopted by rule or 
incorporated by an agency as a condition of a permit or contract to prevent or reduce the 
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pollution of Reservation waters. Best Management Practices may also include treatment 
requirements, operating procedures, and practices to control stormwater runoff, spillage 
or leaks, sludge or waste disposal, or drainage from raw material storage that enter or 
have the potential to enter surface waters or groundwaters of the Tribes.

2.	 “Contaminated sediments” means sediments containing any of the specifically regulated 
toxic pollutants included in the Tribal Numeric Chart and any other pollutants in sediments 
determined to be deleterious to existing and designated uses.

3.	 “Conventional water treatment” means, in order of application, the processes of coagula-
tion, sedimentation, filtration, and chlorinating. It may also include taste and odor control 
and lime softening.

4.	 “Criteria” means EPA-recommended water quality criteria necessary to protect beneficial 
uses. Criteria that are adopted by the Tribes become Tribal standards. 

5.	 “CSKT” means The Confederated Salish and Kootenai Tribes of the Flathead Indian 
Reservation.	

6.	 “Deleterious substances” means any physical, chemical, or biological materials in con-
centrations or amounts that impair or could impair the existing or designated uses of 
Reservation surface waters.

7.	 “Department” means the Tribal Natural Resources Department.

8.	 “Designated use” means those beneficial uses of Reservation waters that are specified 
under Sections 1.3.4 through 1.3.12, whether or not they are being attained. In addition, 
it is the intent of these regulations that all “existing uses” as defined under 1.3.3 (12) be 
designated as they become known.

9.	 “Discharge” means any addition of pollutants or combination of pollutants to Reservation 
waters from any point source. Discharge also means any waters entering surface waters 
of the Tribes as the result of a direct hydrologic connection from groundwaters that have 
been degraded by surface sources. 

10.	 “EPA” means the U.S. Environmental Protection Agency.

11.	 “Ephemeral stream” means a stream or part of a stream that flows only in direct re-
sponse to precipitation in the immediate watershed or in response to the melting of a 
cover of snow and ice and that has a channel bottom that is always above the local 
water table.

12.	 “Existing use” means a use actually attained in the water body (or a use that the existing 
water quality would have allowed the water body to attain) on or after November 28, 
1975, whether or not it is a designated use and included in water quality standards.

13.	 “Geometric mean” is the mean of the logarithms, transformed back to their original units: 
GM = exp (y) where y

i
 = ln (x

i
) and y = sample mean of y
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14.	 “Intermittent stream” means a stream or reach of a stream that is below the local water 
table for at least some part of the year and that obtains its flow from both surface runoff 
and groundwater discharge.

15.	 “Naturally occurring water quality” means the quality of a waterbody over which there 
has been little or no human influence and is described by the range, mean, mode, and 
other appropriate descriptors of seasonal water quality in Reservation waters.

16.	 “Ordinance 86-B” means the CSKT Tribal Administrative Procedures Ordinance.

17.	 “Ordinance 89-B” means the CSKT Tribal Water Quality Management Ordinance.

18.	 “Outstanding National Resource Waters (ONRW)” means waters that because of their 
exceptional quality and/or their ecological, recreational, or cultural significance, constitute 
an outstanding National resource.

19.	 “Outstanding Tribal Resource Waters (OTRW)” means all Reservation groundwater, 
surface waters, and wetlands.

20.	 “Person” means an individual, association, partnership, corporation, commercial or 
professional establishment, firm, agency, or any agent or employee thereof.

21.	 “Pesticide” means any insecticide, herbicide, rodenticide, fungicide, or any substance 
or mixture of substances intended for preventing, destroying, repelling, altering life pro-
cesses, or controlling insects, rodents, nematodes, fungi, weeds, and other undesirable 
forms of plant and animal life.

22.	 “Point Source” means any discernable, confined, and discrete conveyance, including 
but not limited to any pipe, ditch, channel, tunnel, conduit, dam gate or spillway, well, 
discrete fissure, container, rolling stock, or vessel or other floating craft from which 
pollutants are or may be discharged. Point source may also include waters originating 
at discrete locations on the surface that subsequently enter groundwaters and reenter 
Tribal surface waters, as described under the definition of “Discharge”.

23.	 “Pollutant” means any material that enters or has the potential to enter surface waters 
of the Tribes and impairs or has the potential to impair any designated or existing use 
of Tribal waters or that results in the exceedence of any numeric standard or narrative 
standard. Pollutants include, but are not limited to, dredged spoil, dirt, slurry, solid waste, 
incinerator residue, sewage, garbage, sewage sludge, munitions, chemical wastes, 
biological materials, radioactive materials, heat, wrecked or discarded equipment, rock, 
sand, cellar dirt, or any industrial, municipal, or agricultural wastes discharged into or 
that in any way enter waters of the Tribes. 

24.	 “Pollution” means any man-made or man-induced alteration that results in or has the 
potential to result in the degradation of the chemical, physical, biological, and radiologi-
cal integrity of any Tribal waters.

25.	 “Sediment” means solid material settled from suspension in a liquid; mineral or organic 
solid material that is being transported or has been moved from its site of origin by air, 
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water, or ice and has come to rest on the earth’s surface either above or below 
sea level; or inorganic or organic particles originating from weathering, chemical 
precipitation, or biological activity. 

26.	 “Settleable solids” means inorganic or organic particles that are being transported 
or have been transported by water from the site or sites of origin and are settled 
or are capable of being settled from suspension.

27.	 “Standards” means all designated uses, all numeric standards, all narrative 
standards, and all policies and procedures related to antidegradation or other 
written implementation procedures. 

28.	 “Surface waters” means any waters on the surface of the Reservation, including 
but not limited to streams (permanent, intermittent, and ephemeral), lakes, ponds, 
wetlands, seeps and springs, reservoirs, and irrigation and drainage systems 
discharging into a stream, lake, pond, wetland, reservoir, or other surface water. 
Treatment works used solely for treating, transporting, or impounding pollutants 
are not considered surface water.

29.	 “Toxic substances” means EPA’s most recently published list of priority pollutants 
in EPA CWA 304 (a) Criteria Chart and any concentrations or combinations of 
materials that are toxic or harmful to human, animal, plant, or aquatic life. 

30.	 “Tribal Numeric Chart Levels” means the levels and concentrations for priority 
toxic and other pollutants. This chart adopts the latest EPA Updates to CWA 304 
(a) Criteria Chart for priority toxic and other pollutants. Criteria are based on 
the 1999 updated carcinogen risk levels (1/1,000,000) to protect human health. 
Chronic or acute concentration levels may not be exceeded more than once in 
any consecutive 3-year period for any water quality parameter unless specifically 
stated otherwise. Levels are used throughout this Part to determine the maximum 
or minimum allowable concentrations of toxic or deleterious substances. Metals 
are based upon total recoverable analytical methods.

31.	 “True color” means the color of water from which turbidity has been removed.

32.	 “Turbidity” means a condition in water or wastewater caused by the presence 
of suspended matter that results in the scattering and absorption of light rays. 
Expressed as nephelometric turbidity units (NTU).

33.	 “Use Attainability Analysis” (UAA) means an assessment of the ability of a water-
body to attain a particular use. It is based on the physical, chemical, biological, 
and economic factors that affect the attainment of an existing or designated use. 
A use attainability analysis consists of a waterbody survey and assessment, a 
wasteload allocation, and, if appropriate, an economic analysis. UAAs may be 
used to determine whether a use could be attained were it not for natural or an-
thropogenic conditions that are not reparable within 20 years and must conform 
to EPA’s latest guidance on use attainability analysis.
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34.	 “Waste” means any material, gas, liquid or solid, that is a product or byproduct 
of any human activity and that is disposed of or that enters waters of the Tribes 
and impairs or has the potential to impair any Tribal standards.

Section 1.3.4 Classifications
1.	 Water quality segments specified in Sections 1.3.5 through 1.3.12 include all ele-

ments referred to in the definition of surface water. Standards must be met within 
each stream reach specified in each classification. Discharges occurring upstream 
or downstream of a stream reach specified within a classification may not lead to 
standards exceedances for the receiving reach and any down stream reach to the 
extent that such discharges are subject to regulation. Downstream toxicity tests 
may be required if the fate and transport of dissolved and/or particulate pollutants 
negatively impacts downstream water quality or impair any designated or existing 
use. 

2.	 The Department recognizes that the natural water quality of wetlands may differ 
from that of associated streams. The existing water quality of unimpaired wetlands 
and wetland functions and values will be protected. Wetlands will be restored and 
enhanced when considered degraded.

Section 1.3.5 A-Closed Classification
1.	 The following Reservation waters are classified A-Closed:

a)	 Hellroaring Creek drainage upstream of the Polson water-supply intake.

b)	 Middle Crow Creek drainage to the Ronan water-supply intake.

2.	 Designated Uses:
Waters classified A-Closed must be maintained suitable for drinking, culinary, 
and food processing purposes after simple disinfection. Water quality is to be 
suitable for swimming, bathing, recreation, and wildlife (birds, mammals, amphib-
ians and reptiles), and the growth and propagation of fish and associated aquatic 
life, although access restrictions to protect public health may limit actual use of 
A-Closed waters for these uses.

3.	 Standards:
Tribal standards are intended to protect and restore waters. No person may 
conduct activities that lead to exceedences of numeric or narrative water quality 
standards. The following are the specific water quality standards for waters clas-
sified A-Closed:

a) 	The geometric mean number of Escherichia coli (E. Coli) bacteria may not 
exceed 32 colony-forming units per 100 milliliters if resulting from domestic 
sewage, and the geometric mean number of organisms in the coliform group 
must not exceed 50 per 100 milliliters.
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b) 	No change from naturally occurring dissolved oxygen concentrations is al-
lowed.

c) 	No change from naturally occurring pH is allowed. 

d) 	No increase above naturally occurring turbidity is allowed.

e) 	No increase above naturally occurring water temperature is allowed.

f) 	 No increases are allowed above naturally occurring concentrations of sediment, 
contaminated sediment, settleable solids, oils, or floating solids that will or are 
likely to create a nuisance or render the waters harmful, detrimental, or injuri-
ous to public health, recreation, safety, welfare, livestock, fish, or wildlife.

g) 	No increase in true color is allowed.

h) 	For waters classified A-closed, no increases of toxic or other deleterious 
substances, pesticides, or organic and inorganic materials, including heavy 
metals, above natural concentrations are allowed.

i) 	 No increase in radioactivity above natural background levels is allowed.

Section 1.3.6 A-1 Classification
1.	 The following Reservation waters are classified A-1:

a)	 All streams and lakes within the boundaries of the Mission Mountains Tribal 
Wilderness except Middle Crow Creek drainage to the Ronan water-supply 
intake and streams north of Middle Crow Creek. 

b) 	South Fork Jocko River and its tributaries within the South Fork of the Jocko 
Primitive Area. 

c) 	That portion of Flathead Lake within the Flathead Indian Reservation and 
all streams within the Reservation that are tributary to Flathead Lake except 
tributaries in the Hellroaring Creek drainage. 

d)	 Mission Creek drainage from the Mission Mountains Tribal Wilderness bound-
ary to the St. Ignatius water-supply intake. 

2.	 Designated Uses:
Waters classified A-1 must be maintained suitable for drinking, culinary, and food 
processing purposes after conventional treatment for removal of naturally present 
impurities. Water quality is to be suitable for bathing, swimming and recreation; 
wildlife (birds, mammals, amphibians and reptiles); the growth and propagation of 
salmonid fishes and associated aquatic life; and agricultural and industrial water 
supply purposes. 

3.	 Standards:
Tribal Standards are intended to protect and restore waters. No person may conduct 
activities that lead to exceedences of numeric or narrative water quality standards. 
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The following are the specific water quality standards for waters classified A-1:

a) 	The geometric mean number of Escherichia coli (E. Coli) bacteria may not exceed 
32 colony-forming units per 100 milliliters if resulting from domestic sewage, and the 
geometric mean number of organisms in the coliform group must not exceed 50 per 
100 milliliters.

b)	 Dissolved oxygen concentration must not be reduced below the applicable levels given 
in the Tribal Numeric Chart. 

c)	 Induced variation of hydrogen ion concentration (pH) within the range of 6.5 to 8.5 must 
be less than 0.5 pH unit. Natural pH outside this range must be maintained without 
change. Natural pH above 7.0 must be maintained above 7.0.

d) 	No increase above naturally occurring turbidity is allowed.

e)	 Where naturally occurring water temperatures are in the range of 32°F to 66°F, a 1°F 
maximum temperature increase is allowed. Where naturally occurring water tem-
peratures are in the range of 66°F to 66.5°F, a 0.5°F maximum temperature increase 
is allowed. Where naturally occurring water temperatures are above 66.5°F, a 0.5°F 
maximum temperature increase is allowed. Where naturally occurring water tem-
peratures are 55°F, a 2°F maximum decrease is allowed. Where naturally occurring 
water temperatures are within the range of 32°F to 55°F, a 2°F maximum decrease 
is allowed.

f)	 No increases are allowed above naturally occurring concentrations of sediment, con-
taminated sediment, settleable solids, oils, or floating solids that create or are likely 
to create a nuisance or render the waters harmful, detrimental, or injurious to public 
health, recreation, safety, welfare, livestock, fish, or wildlife.

g)	 True color must not be increased more than two units above naturally occurring 
color.

h)	 For waters classified A-1, concentrations of toxic or deleterious substances which 
would remain in the water after conventional water treatment may not exceed the 
maximum contaminant levels set forth in the U.S. EPA National Primary Drinking 
Water Regulations (40 CFR Part 141) or the U.S. EPA National Secondary Drinking 
Water Regulations (40 CFR Part 143). Nor may concentrations of toxic or deleterious 
substances exceed Tribal Numeric Chart levels.

Section 1.3.7 B-1 Classification
1.	 The following Reservation waters are classified B-1:

a)	 Hellroaring Creek drainage downstream of the Polson water-supply intake.

b)	 Flathead River and its tributaries downstream of the highway bridge at Polson except 
the following tributaries: 

(1)	 All streams and lakes within the boundaries of the Mission Mountains Tribal Wil-
derness located south of Middle Crow Creek. 
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(2)	 Middle Crow Creek drainage to the Ronan water-supply intake.

(3)	 Crow Creek (mainstem) from the road crossing in Section 16, T20N, 
R20W, P.M.M. to the Flathead River, including Lower Crow Reservoir.

(4)	 Little Bitterroot River (mainstem) from the Reservation boundary to the 
Flathead River.

 
(5)	 Mission Creek drainage from the Mission Mountains Tribal Wilderness 

boundary to the St. Ignatius water-supply intake.

(6)	 Mission Creek (mainstem) from the U.S. Highway 93 crossing to the 
Flathead River.

(7)	 South Fork Jocko River and its tributaries within the South Fork of the 
Jocko Primitive Area upstream of section 36, T17N, R18W, P.M.M.

(8)	 Hot Springs Creek (mainstem) from the former Hot Springs water-supply 
intake to the Little Bitterroot River.

c) 	Tributaries to Hot Springs Creek from the former Hot Springs water-supply 
intake to the Little Bitterroot River.

2.	 Designated Uses:
Waters classified B-1 must be maintained suitable for drinking and culinary and 
food processing purposes after conventional treatment; bathing, swimming and 
recreation; wildlife (birds, mammals, amphibians and reptiles); the growth and 
propagation of salmonid fishes and associated aquatic life; and agricultural and 
industrial water supply purposes.

3.	 Standards:
Tribal Standards are intended to protect and restore waters. No person may 
conduct activities that lead to exceedences of numeric or narrative water qual-
ity standardss. The following are the specific water quality standards for waters 
classified B-1:

a)	 The geometric mean number of E-coli may not exceed 126 colony-forming 
units per 100 milliliters, and ten percent of the total samples may not exceed 
252 colony-forming units per 100 milliliters during any 30 day period, and the 
geometric mean number or organisms in the fecal coliform group must not 
exceed 200 per 100 milliliters, and 10 percent of the total samples during any 
30-day period are not to exceed 400 fecal coliforms per 100 milliliters.

b) 	Dissolved oxygen concentration must not be reduced below the applicable 
levels set forth in the Tribal Numeric Chart.

c)	 Induced variation of hydrogen ion concentration (pH) within the range of 6.5 
to 8.5 must be less than 0.5 pH unit. Natural pH outside this range must be 
maintained without change. Natural pH above 7.0 must be maintained above 
7.0.
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d)	 The maximum allowable increase above naturally occurring turbidity is 5 
nephelometric turbidity units.

e)	 Where naturally occurring water temperatures are in the range of 32°F to 66°F, 
a 1°F maximum temperature increase is allowed. Where naturally water tem-
peratures are in the range of 66°F to 66.5°F, a 0.5°F maximum temperature 
increase is allowed. Where naturally occurring water temperatures are above 
66.5°F, a 0.5°F maximum temperature increase is allowed. Where naturally 
occurring water temperatures are above 55°F, a 2°F maximum decrease is 
allowed. Where natural water temperatures are within the range of 32°F to 
55°F, a 2°F maximum decrease is allowed.

f) 	 No increases are allowed above natural concentrations of sediment, contami-
nated sediment, settleable solids, oils, or floating solids that create or are likely 
to create a nuisance or render the waters harmful, detrimental, or injurious to 
public health, recreation, safety, welfare, livestock, fish, or other wildlife.

g) 	True color must not be increased more than five units above naturally occur-
ring color.

h) 	For waters classified B-1, concentrations of toxic or deleterious substances 
which would remain in the water after conventional water treatment may not 
exceed the maximum contaminant levels set forth in the U.S. EPA National 
Primary Drinking Water Regulations (40 CFR Part 141), the Tribal Numeric 
Chart, and the U.S. EPA National Secondary Drinking Water Regulations (40 
CFR Part 143). Nor may concentrations of toxic or deleterious substances 
exceed Tribal Numeric Chart levels.

Section 1.3.8 B-2 Classification
1.	 The following Reservation waters are classified B-2:

a) 	Crow Creek (mainstem) from the road crossing in section 16, T20N, R20W, 
P.M.M. to the Flathead River, including Lower Crow Reservoir.

b) 	Little Bitterroot River (mainstem) from the Reservation boundary to the Flathead 
River.

c) 	Mission Creek (mainstem) from the U.S. Highway 93 crossing to the Flathead 
River.

2.	 Designated Uses:
Waters classified B-2 must be maintained suitable for drinking, culinary, and food 
processing purposes after conventional treatment; bathing, swimming and recre-
ation; wildlife (birds, mammals, amphibians and reptiles); the growth and marginal 
propagation of salmonid fishes and associated aquatic life; and agricultural and 
industrial water supply purposes.
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3.	 Standards:
Tribal Standards are intended to protect and restore waters. No person may 
conduct activities that lead to exceedences of numeric or narrative water quality 
standards. The following are the specific water quality standards for waters clas-
sified B-2:

a)	 The geometric mean number of E-coli may not exceed 126 colony-forming 
units per 100 milliliters, and ten percent of the total samples may not exceed 
252 colony-forming units per 100 milliliters during any 30 day period, and the 
geometric mean number or organisms in the fecal coliform group must not 
exceed 200 per 100 milliliters, and 10 percent of the total samples during any 
30-day period are not to exceed 400 fecal coliforms per 100 milliliters.

b)	 Dissolved oxygen concentration must not be reduced below the applicable 
levels given in the Tribal Numeric Chart.

c)	 Induced variation of hydrogen ion concentration (pH) within the range of 6.5 
to 9.0 must be less than 0.5 pH unit. Natural pH outside this range must be 
maintained without change. Natural pH above 7.0 must be maintained above 
7.0. 

d)	 The maximum allowable increase above naturally occurring turbidity is 10 
nephelometric turbidity units.

e)	 Where naturally occurring water temperatures are in the range of 32°F to 66°F, 
a 1°F maximum temperature increase is allowed. Where naturally occurring 
water temperatures are in the range of 66°F to 66.5°F, a 0.5°F maximum tem-
perature increase is allowed. Where naturally occurring water temperatures 
are 66.5°F, a 0.5°F maximum temperature increase is allowed. Where naturally 
occurring water temperatures are 55°F, a 2°F maximum decrease is allowed. 
Where naturally occurring water temperatures are within the range of 32°F to 
55°F, a 2°F maximum decrease is allowed.

f) 	 No increases are allowed above naturally occurring concentrations of sediment, 
contaminated sediment, settleable solids, oils, or floating solids that create or 
are likely to create a nuisance or render the waters harmful, detrimental, or in-
jurious to public health, recreation, safety, welfare, livestock, fish, or wildlife.

g)	 True color must not be increased more than five units above the natural 
color.

h)	 For waters classified B-2, concentrations of toxic or deleterious substances 
which would remain in the water after conventional water treatment may not 
exceed the maximum contaminant levels set forth in the U.S. EPA National 
Primary Drinking Water Regulations (40 CFR Part 141), the Tribal Numeric 
Chart or the U.S. EPA National Secondary Drinking Water Regulations (40 
CFR Part 143). Nor may concentrations of toxic or deleterious substances 
exceed Tribal Numeric Chart levels.
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Section 1.3.9 B-3 Classification
1.	 There are no Reservation surface waters presently classified B-3.

2.	 Designated Uses:
Waters classified B-3 must be maintained suitable for drinking, culinary, and 
food processing purposes after conventional treatment; bathing, swimming and 
recreation; wildlife (birds, mammals, amphibians and reptiles); the growth and 
propagation of non-salmonid fishes and associated aquatic life; and agricultural 
and industrial water supply purposes.

3.	 Standards:
Tribal Standards are intended to protect and restore waters. No person may 
conduct activities that lead to exceedences of numeric or narrative water quality 
standards. The following are the specific water quality standards for waters clas-
sified B-3:

a)	 The geometric mean number of E-coli may not exceed 126 colony-forming 
units per 100 milliliters, and ten percent of the total samples may not exceed 
252 colony-forming units per 100 milliliters during any 30 day period, and the 
geometric mean number or organisms in the fecal coliform group must not 
exceed 200 per 100 milliliters, and 10 percent of the total samples during any 
30-day period are not to exceed 400 fecal coliforms per 100 milliliters.

b) 	Dissolved oxygen concentration must not be reduced below the applicable 
levels given in the Tribal Numeric Chart.

c) 	Induced variation of hydrogen ion concentration (pH) within the range of 6.5 
to 9.0 must be less than 0.5 pH unit. Natural pH outside this range must be 
maintained without change. Natural pH above 7.0 must be maintained above 
7.0.

d) 	The maximum allowable increase above naturally occurring turbidity is 10 
nephelometric turbidity units.

e)	 Where naturally occurring water temperatures are in the range of 32 °F to 66 
°F, a 1 °F maximum temperature increase is allowed. Where naturally occur-
ring water temperatures are in the range of 66 °F to 66.5 °F, a 0.5 °F maximum 
temperature increase is allowed. Where naturally occurring water temperatures 
are >66.5 °F, a 0.5 °F maximum temperature increase is allowed. Where natu-
rally occurring water temperatures are >55 °F, a 2 °F maximum decrease is 
allowed. Where naturally occurring water temperatures are within the range 
of 32 °F to 55 °F, a 2 °F maximum decrease is allowed. 

f) 	 No increases are allowed above natural concentrations of sediment, contami-
nated sediment, settleable solids, oils, or floating solids that create or are likely 
to create a nuisance or render the waters harmful, detrimental, or injurious to 
public health, recreation, safety, welfare, livestock, fish, or wildlife.

g) 	True color must not be increased more than five units above the natural 
color.
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h) 	For waters classified B-3, concentrations of toxic or deleterious substances which 
would remain in the water after conventional water treatment may not exceed the 
maximum contaminant levels set forth in the U.S. EPA National Primary Drinking Water 
Regulations (40 CFR Part 141), the Tribal Numeric Chart, and the U.S. EPA National 
Secondary Drinking Water Regulations (40 CFR Part 143). Nor may concentrations 
of toxic or deleterious substances exceed Tribal Numeric Chart levels.

Section 1.3.10 C-1 Classification
1.	 There are no Reservation surface waters presently classified C-1.

2.	 Designated Uses:
Waters classified C-1 must be maintained suitable for bathing, swimming and recre-
ation; wildlife (birds, mammals, amphibians and reptiles); the growth and propagation of 
salmonid fishes and associated aquatic life; and agricultural and industrial water supply 
purposes.

3.	 Standards:
Tribal Standards are intended to protect and restore waters. No person may conduct 
activities that lead to exceedences of numeric or narrative water quality standards. The 
following are the specific water quality standards for waters classified C-1:

a)	 The geometric mean number of E-coli may not exceed 126 colony-forming units per 
100 milliliters, and ten percent of the total samples may not exceed 252 colony-form-
ing units per 100 milliliters during any 30 day period, and the geometric mean number 
or organisms in the fecal coliform group must not exceed 200 per 100 milliliters, and 
10 percent of the total samples during any 30-day period are not to exceed 400 fecal 
coliforms per 100 milliliters.

b) 	Dissolved oxygen concentration must not be reduced below the applicable levels given 
in the Tribal Numeric Chart.

c) 	Induced variation of hydrogen ion concentration (pH) within the range of 6.5 to 8.5 must 
be less than 0.5 pH unit. Natural pH outside this range must be maintained without 
change. Natural pH above 7.0 must be maintained above 7.0.

d) 	The maximum allowable increase above naturally occurring turbidity is 5 nephelometric 
turbidity units.

e)	 Where naturally occurring water temperatures are in the range of 32°F to 66°F, a 
1°F maximum temperature increase is allowed. Where naturally occurring water 
temperatures are in the range of 66°F to 66.5°F, a 0.5°F maximum temperature in-
crease is allowed. Where naturally occurring water temperatures are above 66.5°F, 
a 0.5°F maximum temperature increase is allowed. Where naturally occurring water 
temperatures are above 55°F, a 2°F maximum decrease is allowed. Where naturally 
occurring water temperatures are within the range of 32°F to 55°F, a 2°F maximum 
decrease is allowed.
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f) 	 No increases are allowed above naturally occurring concentrations of sediment, con-
taminated sediment, settleable solids, oils, or floating solids that create or are likely 
to create a nuisance or render the waters harmful, detrimental, or injurious to public 
health, recreation, safety, welfare, livestock, fish, or wildlife.

g) 	True color must not be increased more than five units above naturally occurring 
color.

h) 	For waters classified C-1, concentrations of toxic or deleterious substances may not 
exceed levels that render the waters harmful, detrimental, or injurious to public health. 
Nor may concentrations of toxic or deleterious substances exceed Tribal Numeric 
Chart levels.

Section 1.3.11 C-2 Classification
1.	 There are no Reservation surface waters presently classified C-2.

2. 	 Designated Uses:
Waters classified C-2 must be maintained suitable for bathing, swimming and recreation; 
wildlife (birds, mammals, amphibians and reptiles); the growth and propagation of non-
salmonid fishes and associated aquatic life, and agricultural and industrial water supply 
purposes. The quality of these waters is naturally marginal for drinking, culinary, and food 
processing purposes and agricultural and industrial water supply purposes. Degradation 
that will impact existing uses will not be allowed.

3. 	 Standards:
Tribal Standards are intended to protect and restore waters. No person may conduct 
activities that lead to exceedences of numeric or narrative water quality standards. The 
following are the specific water quality standards for waters classified C-2:

a)	 The geometric mean number of E-coli may not exceed 126 colony-forming units per 
100 milliliters, and ten percent of the total samples may not exceed 252 colony-form-
ing units per 100 milliliters during any 30 day period, and the geometric mean number 
or organisms in the fecal coliform group must not exceed 200 per 100 milliliters, and 
10 percent of the total samples during any 30-day period are not to exceed 400 fecal 
coliforms per 100 milliliters.

b)	 Dissolved oxygen concentration may not be reduced below the applicable levels given 
in the Tribal Numeric Chart.

c)	 Induced variation of hydrogen ion concentration (pH) within the range of 6.5 to 9.0 must 
be less than 0.5 pH unit. Natural pH outside this range must be maintained without 
change. Natural pH above 7.0 must be maintained above 7.0. 

d)	 The maximum allowable increase above naturally occurring turbidity is 10 nephelo-
metric turbidity units.

e)	 Where naturally occurring water temperatures are in the range of 32°F to 66°F, a 1°F 
maximum temperature increase is allowed. Where naturally occurring water tempera-
tures are in the range of 66°F to 66.5°F, a 0.5°F maximum temperature increase is 
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allowed. Where naturally occurring water temperatures are above 66.5°F, a 
0.5°F maximum temperature increase is allowed. Where naturally occurring 
water temperatures are above 55°F, a 2°F maximum decrease is allowed. 
Where naturally occurring water temperatures are within the range of 32°F to 
55°F, a 2°F maximum decrease is allowed. 

f) 	 No increases are allowed above natural concentrations of sediment, contami-
nated sediment, settleable solids, oils, or floating solids that create or are likely 
to create a nuisance or render the waters harmful, detrimental, or injurious to 
public health, recreation, safety, welfare, livestock, or fish and wildlife.

g) 	True color must not be increased more than five units above naturally occur-
ring color.

h) 	Concentrations of toxic or deleterious substances may not exceed levels that 
render the waters harmful, detrimental or injurious to public health. Nor may 
concentrations of toxic or deleterious substances exceed Tribal Numeric Chart 
levels.

Section 1.3.12 C-3 Classification
1.	 The following Reservation waters are classified C-3: 

a)	 Hot Springs Creek (mainstem) from the Hot Springs water-supply intake to the 
Little Bitterroot River.

2.	 Designated Uses:
Waters classified C-3 must be maintained suitable for bathing, swimming and 
recreation; wildlife (birds, mammals, amphibians and reptiles); the marginal 
growth and propagation of non-salmonid fishes and associated aquatic life; and 
agricultural and industrial water supply purposes.

3.	 Standards:
Tribal Standards are intended to protect and restore waters. No person may 
conduct activities that lead to exceedences of numeric or narrative water quality 
standards. The following are the specific water quality standards for waters clas-
sified C-3:

a)	 The geometric mean number of E-coli may not exceed 126 colony-forming 
units per 100 milliliters, and ten percent of the total samples may not exceed 
252 colony-forming units per 100 milliliters during any 30 day period, and the 
geometric mean number or organisms in the fecal coliform group must not 
exceed 200 per 100 milliliters, and 10 percent of the total samples during any 
30-day period are not to exceed 400 fecal coliforms per 100 milliliters.

b)	 Dissolved oxygen concentration must not be reduced below the applicable 
levels given in the Tribal Numeric Chart.

c)	 Induced variation of hydrogen ion concentration (pH) within the range of 6.5 to 
9.0 must be less than 0.5 pH unit. Natural pH outside this range must be main-
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tained without change. Natural pH above 7.0 must be maintained above 7.0. 

d) 	The maximum allowable increase above naturally occurring turbidity is 10 nephelo-
metric turbidity units.

e)	 Where naturally occurring water temperatures are within the range of 32°F to 77°F, 
a 3°F maximum water temperature increase is allowed. Where naturally occurring 
water temperatures are within the range of 77°F to 79.5°F, a 0.5°F maximum water 
temperature increase is allowed. Where the naturally occurring water temperature 
is 79.5°F or greater, the maximum allowable increase in water temperature is 0.5°F. 
When the water temperature is above 55°F, a 2°F per hour maximum decrease is al-
lowed. Where naturally occurring water temperatures are within the range of 55°F to 
32°F a 2 F-per-hour maximum decrease below naturally occurring water temperature 
is allowed.

f)	 No increases are allowed above naturally occurring concentrations of sediment, con-
taminated sediment, settleable solids, oils, or floating solids that create or are likely 
to create a nuisance or render the waters harmful, detrimental, or injurious to public 
health, recreation, safety, welfare, livestock, or fish wildlife.

g)	 True color must not be increased more than five units above naturally occurring 
color.

h)	 For waters classified C-3, concentrations of toxic or deleterious substances may not 
exceed levels that render the waters harmful, detrimental, or injurious to public health 
and exceed Tribal Numeric Chart levels. 

Section 1.3.13 General Requirements and Limitations
1.	 Reservation surface waters must be free from substances that are or may become injuri-

ous to public health, safety, welfare, or any of the designated or existing beneficial uses. 
Such substances may or will:

a)	 Settle to form objectionable sludge deposits or emulsions beneath the surface of the 
water or upon adjoining shorelines;

b)	 Create floating debris, scum, a visible oil film (or be present in concentrations at or in 
excess of 10 milligrams per liter) or globules of grease or other floating materials;

c) 	Produce odors, colors or other conditions that create a nuisance or render undesirable 
tastes to fish flesh or make fish inedible;

d)	 Create concentrations or combinations of materials that are toxic or harmful to human, 
animal, plant, or aquatic life except for pesticide application as described in Section 
1.3.13 (4); and

e)	 Create conditions that produce undesirable aquatic life. 

2.	 No pollutants and/or pollution may be discharged which, either alone or in combination 
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with other pollutants and/or pollution, will cause exceedances of surface water quality 
standards (designated uses, numeric, narrative, and antidegradation). 

3.	 Water, waste, or product holding facilities, leaching pads or tailing ponds utilized in the pro-
cessing of ore must be located, constructed, operated, and maintained in such a manner 
and be constructed of materials that prevent the discharge, seepage, drainage, infiltration, 
or flow that cause, threaten, or allow pollution of surface waters. The Department may 
require that a monitoring system be installed and operated if the Department determines 
that pollutants may reach surface waters or present a substantial risk to public health.

a)	 Complete plans and specifications for proposed water, waste, or product holding facili-
ties, leaching pads or tailing ponds must be submitted to the Department no less than 
60 days prior to the proposed commencement of construction. Prior to commencement 
of construction, written Departmental approval must be obtained.

b)	 Water, waste, or product holding facilities, leaching pads or tailing ponds operating as 
of the effective date of this rule must be operated and maintained in such a manner 
so as to prevent the discharge, seepage, drainage, infiltration or flow that causes, 
threatens, or allows the pollution of surface waters.

4.	 Application of pesticides in or adjacent to Reservation surface waters must be in strict com-
pliance with the labeled directions for use of the pesticide and other relevant requirements 
of the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) and other Federal or 
Tribal laws that apply. Pesticide application should target noxious species and must not 
impact the structure or function of indigenous or intentionally introduced aquatic and wildlife 
communities.

5.	 No pollutants or pollution may be discharged that, either alone or in combination with other 
pollutants or pollution, will result in total dissolved gas pressure exceeding 110 percent 
of saturation relative to the water surface.

6.	 On all public water-supply watersheds, detailed plans and specifications for the construc-
tion and operation of roads will be submitted to the Department for its written approval no 
less than 60 days prior to the day on which it is desired to commence road construction. 
Approval must be obtained in writing prior to commencement of such construction.

Section 1.3.14 Sampling Methods

1.	 Methods of sample collection, preservation, and analysis used to determine compliance 
with the applicable water quality standards will comply with the latest edition of Standard 
Methods for the Examination of Water and Wastewater published by the American Public 
Health Association or be in accordance with tests or procedures that have been found to 
be equivalent or more applicable by the EPA as set forth in 40 C.F.R. 141.23, 40 C.F.R. 
136 or other official EPA guidance.

2.	 Standards for organisms of the coliform group are based on a minimum of five samples 
obtained during separate 24-hour periods during any consecutive 30-day period analyzed 
by the most probable number or equivalent membrane filter methods or in accordance with 
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tests or analytical procedures that are found to be either equivalent or more applicable 
by the EPA. If however, there are fewer than 5 samples/30 days available, the available 
samples will be used to calculate the geometric mean for determination of compliance 
with standards.

3.	 Bioassay tolerance concentrations must be determined using the latest available research 
results for the materials through the use of bioassay test procedures for simulating actual 
stream conditions as set forth in the latest edition of Standard Methods for the Examination 
of Water and Wastewater published by the American Public Health Association, ASTM 
Standards Part 31, or in accordance with tests or analytical procedures found to be either 
equivalent or more applicable by the EPA. Any bioassay studies must be made using a 
representative sensitive local species at life stages of economic or ecological importance. 
However, other species whose relative sensitivity is known may be used when there is 
difficulty in providing the more sensitive species in sufficient numbers or when such spe-
cies are unsatisfactory for routine confined bioassays. All bioassay methods and species 
selections must be approved by the Department.

Section 1.3.15 Biological Standards

It is the goal of the Tribal Council that all surface waters of the Reservation shall be free from 
substances in concentrations or combinations that will adversely impact the structure or function 
of indigenous or intentionally introduced aquatic and wildlife communities.  Pesticides must 
be applied following label directions and other stipulations identified in Section 1.2.13.4. No 
person may cause the introduction of such substances to surface waters, whether via point 
source or nonpoint source. Specifically, the Tribes intend to fully protect federally listed or 
proposed threatened or endangered species or species of special Tribal interest.

At this time the Tribes do not have specific, numeric biological standards or criteria, however, 
it is the intent of the Tribes to develop such criteria or standards as resources allow.

 

Section 1.3.16 Radiological Standards

No person may cause radioactive materials to be present in surface waters in excess of natural 
quantities. In addition, specific number standards for radiological substances are contained 
in the numeric chart for purposes of determining potential impairment.

Section 1.3.17 Use Attainability Analysis (Reserved) 

(Note: Implementation procedures for Use Attainability Analysis are currently in preparation. 
The department may recommend changes in designated uses in conformity with the require-
ments of Ordinance 89-B, Section 1-2-201 through 1-2-210 and the Tribal Administrative 
Procedures Ordinance 86-B. These changes in use may only be made in cases where one 
or more designated beneficial uses cannot be attained. Where such changes are sought by 
any person, a Use Attainability Analysis will be required to show that current designated uses 
are not achievable in accordance with EPA guidance.)
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PART IV. ANTIDEGRADATION POLICY

Section 1.4.1 Antidegradation Policy 

The Tribal antidegradation policy is set out in Ordinance 89-B, Section 1-2-206, which is in-
corporated herein by reference. See also Section 1.2.1 of this document. 

Section 1.4.2 Tiered Classifications of Reservation Surface Waters
1.	 Antidegradation implementation methods include the following requirements for all Res-

ervation surface waters:

a)	 Tier 1 waters. Existing instream uses and a level of water quality necessary to fully 
protect existing instream uses shall be maintained and protected for Tier 1 waters. All 
Reservation waters must meet Tier 1 water quality requirements.

b)	 Tier 2 waters. Where the quality of the waters exceeds levels necessary to support 
propagation of fish and wildlife and recreation in and on the water, that quality shall 
be maintained and protected unless the Department recommends and the Council 
finds, after compliance with the intergovernmental coordination and public participa-
tion provisions of the continuing planning process set out in Ordinance 89-B, Section 
1-2-402, that allowing lower water quality is necessary to accommodate important 
economic or social development in the area in which Tier 2 waters are located. In al-
lowing any degradation or lower water quality, the Department and the Council shall 
assure that water quality is adequate to protect existing uses fully, assure the highest 
requirements for all new and existing point sources, and require all cost-effective and 
reasonable best management practices for point source and nonpoint source pollution 
control.

c)	 Tier 3 waters. Where Tribal waters constitute an outstanding national resource, such 
as waters of exceptional quality, or waters of ecological, recreational, or cultural 
significance, water quality shall be maintained and protected for Tier 3 waters. The 
following are Tier 3 waters:

(1)	 All waters located within Tribally designated primitive or wilderness areas.

Section 1.4.3 Applicability and Limitations of Antidegradation
1.	 The requirements of this Part apply to any human activity degrading or potentially degrad-

ing a water body or segment thereof.

2.	 Tier 1. Existing instream uses and a level of water quality necessary to protect those uses 
will be protected and maintained.

3.	 Tier 2. If the Department or Council determine, based on important economic or social 
development, that degradation may be allowed, in no event may degradation of Reser-
vation waters interfere with or become harmful, detrimental, or injurious to public health 
or welfare, recreation, safety, cultural, or spiritual values, fish and wildlife uses, livestock 
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uses, or other existing uses. In allowing degradation to lower water quality, the Depart-
ment shall assure water quality adequate to protect existing uses fully and shall assure 
that the most stringent enforceable requirements will be applied to all new and existing 
point sources and that all cost-effective and reasonable best management practices for 
nonpoint source control will be achieved.

4.	 Degradation of Outstanding National Resource Waters (ONRW) is prohibited. No new or 
expanded discharges are allowed in ONRW waters, whether or not they would degrade 
existing water quality. Short term exceptions to this policy may be made by the Department 
if the activity will result in the cleanup of an existing pollution source and all practicable 
methods are used to minimize any water quality or habitat effects on the affected waters 
and to minimize the length of time that the exception will apply.

Section 1.4.4 Antidegradation Implementation Procedures

Introduction

These antidegradation procedures provide detailed methods and guidance to be followed by 
the Confederated Salish and Kootenai Tribes (CSKT) Natural Resources Department (“the 
Department”) in implementing Section 1-2-206 of the Antidegradation Policy located in CSKT 
Water Quality Management Ordinance 89-B.  In all cases, applicable technology and water 
quality-based requirements are to be implemented in combination with the antidegradation 
requirements described in this document.

Implementation of tribal and federal antidegradation requirements serves to promote the main-
tenance and protection of existing surface water quality.  Under this program, all Reservation 
surface waters are provided one of three different levels of antidegradation protection.  The 
level of protection that is provided to a specific segment depends upon a number of factors 
discussed in detail below.  At a minimum, all waters are subject to a base level of protection 
(known as Tier 1 or existing use protection).  Some Tribal waters may qualify only for this 
level of protection, while other Tribal waters may qualify for a higher level of protection based 
upon existing high water quality. 

Part 1.  The Antidegradation Review Process

The Department will conduct some level of antidegradation review for all regulated activities 
that have the potential to affect existing water quality.  The specifics of the review will depend 
upon the waterbody segment that would be affected, the Tier of antidegradation applicable to 
that waterbody segment, and the extent to which existing water quality would be degraded.

A sequence of steps representing the major antidegradation review requirements are presented 
in Figure 1.  In conducting an antidegradation review, the first task that will be addressed by 
the Department is to determine which Tier of antidegradation applies.  This is accomplished, 
by either assigning an antidegradation designation or by determining that the existing quality 
of the segment is better than necessary to support “fishable/swimmable” uses.
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Figure 1.   CS&K Tribes Antidegradation Implementation Flow Chart
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Once the correct Tier of requirements is identified, the Department determines whether autho-
rizing the proposed activity would be consistent with the Tribe’s antidegradation requirements.  
The major conclusions of the Department’s review are documented using an antidegradation 
review worksheet (Appendix).  Based upon the review findings, a preliminary decision is made 
by the Department and subjected to intergovernmental coordination and public participation.  
Public participation occurs regardless of the outcome of the preliminary decision.

The Department then considers public comments and reaches a final decision regarding 
whether to authorize the proposed activity pursuant to the Tribe’s antidegradation require-
ments.  The substance and basis of the final decision by the Department are documented in 
the administrative record.  The procedures to be followed by the Department in reaching a 
preliminary decision under each Tier of antidegradation are described below.

Tier 3 Procedures

A.	 Waters Qualifying for ONRW (Outstanding National Resource Waters Protection
(1)     Qualification Criteria
Segments will be subject to Tier 3 protection requirements only where an ONRW desig-
nation has been assigned by the Tribal Council through the Tribal rule making process 
specified under Tribal Administrative Procedures Ordinance 86-B.  The factors to be 
considered in determining whether to assign an ONRW designation may include the fol-
lowing: location, previous special designations, existing water quality, ecological value, 
recreational or aesthetic value, or any other value or factors that indicate outstanding 
ecological or recreational resource value.

(2)     Water Quality Requirements
Outstanding water quality is not a prerequisite for ONRW designation.  The only require-
ment is that the segment has outstanding value as an aquatic resource, which may derive 
from the presence of exceptional scenic or recreational attributes, or from the presence 
of unique or sensitive ecosystems that may have naturally low water quality, or other 
factors.

(3)     Public Nomination
The Public may nominate any Tribal water for ONRW protection at any time by sending 
a written request to the following address:

CSKT Division of Environmental Protection
P.O. Box 278
Pablo, MT 59855

The written request should explain why an ONRW designation is warranted based on 
one or more of the factors identified above.  The Department will evaluate the information 
provided on the waterbody in question and determine whether an ONRW designation 
is warranted based on the factors identified above.  If the waterbody does warrant des-
ignation as an ONRW, the Department will recommend to the Tribal Council that such 
designation be made.  As a general rule of thumb, a determination will be made within 
60 days of receipt of nomination.  If circumstances dictate that more time is needed, the 
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Department will notify the nominator and the public that additional time is needed to reach 
a determination and will self-impose a deadline of up to an additional 60 days in which 
to make a decision on the ONRW nomination.

	 	      
B.      Direct Sources to ONRWs

(1)     Prohibition on New or Expanded Sources
Any proposed activity that would result in a permanent new or expanded direct source 
of pollutants to any segment that has been designated as an ONRW is prohibited.  This 
prohibition applies to new sources, expansion of existing sources in which treatment 
levels are maintained, and expansion of existing sources in which treatment levels are 
increased to maintain existing pollutant loading levels.  Regardless of effluent quality, 
any new or expanded direct source is prohibited.

C.      Sources Upstream from ONRWs
(1)     No Change In Water Quality Allowed
Any proposed activity that would result in a permanent new or expanded indirect source 
of pollutants to an ONRW segment is prohibited except where such source would have 
no effect on the existing quality of the downstream ONRW segment.  Effects on ONRW 
water quality resulting from upstream sources will be determined based on appropriate 
techniques and best professional judgment.  Factors that may be considered in judging 
whether ONRW quality would be affected include:

(a)   percent change in ambient concentrations predicted at
       the appropriate critical conditions;
(b)	 percent change in total existing loading;
(c)	 percent reduction in available assimilative capacity;
(d)	 nature, persistence and potential effects of the parameter;

	 (e)   potential for cumulative effects
(e)	 degree of confidence in the components of any modeling technique utilized.

(2)    Applicant - Information Requirements
The applicant may be required to provide information sufficient to evaluate the potential 
effects of the proposed activity on downstream ONRWs.  The Department will identify the 
information that will be required to a given situation on a case by case basis.

D.	 Temporary and Limited Effects
(1)	  Guidelines
A direct or upstream source that would result in a temporary and limited effect on ONRW 
water quality may be authorized.  The decision regarding whether effects will be temporary 
and limited will be handled on a case-by-case basis. Decisions on individual proposed 
activities may be based on the following factors:

(a)	 length of time during which water quality will be lowered;
(b)	 percent change in ambient concentrations;
(c)	  parameters affected;
(d)	  likelihood for long term water quality benefits to the segment;
(e)	 degree to which achieving applicable water quality standards      
       during the proposed activity may be at risk;
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(f)	  potential for any residual long term influences on existing uses.

Tier 2 Procedures

A.	 Waters Qualifying for Tier 2 Protection
(1)     Qualification Mechanisms
Segments may be afforded Tier 2 protection by the Tribes in one of two ways.  The first way 
is for the Tribal Council to assign Tier 2 protection through a rulemaking action pursuant 
to Tribal Administrative Procedures Ordinance 86-B.  Where this occurs, a high quality 
use designation will be added to the Tribal Water Quality standards for the segment.  The 
sole implication of a high quality designation in the Tribal water quality control program 
is that it mandates application of the Tier 2 review requirements described below.  The 
second way to afford Tier 2 protection is for the Department to make a determination 
that this level of protection is warranted during the antidegradation review of a proposed 
activity.  Such decisions will be based on all relevant information including any ambient 
water quality (i.e., physical, chemical, biological) data submitted by the applicant.  The 
criteria that will be used in identifying high quality Tier 2 waters are described below.  
The same criteria for making the high quality decision apply regardless of whether the 
decision is made by rulemaking or during the Department’s antidegradation review.  Re-
gardless of how the high quality decision is made, the same level of protection and the 
same procedures are applied.

(2)     Qualification Factors
Decisions regarding whether a waterbody is high quality and subject to Tier 2 protection 
requirements will be based on best professional judgments of the overall quality and 
value of the segment.  In general, water with existing quality that is better than necessary 
to support fishable/swimmable uses will be considered high quality and subject to Tier 
2 requirements.  The factors that may be considered in determining whether a segment 
satisfies the high quality test include the following:

(a)   existing aquatic life uses;
(b)   existing recreational or aesthetic uses;
(c)   existing water quality for all parameters; and
(d)   the overall value of the segment from an ecological and public use                    

perspective.

In general, it is presumed that the majority of Tribal waters qualify for Tier 2 protection.

(3)     Criteria Exceedances
In Tribal waters where exceedances have occurred and continue to occur for one or 
more parameters, a judgment will be made based on the factors identified above and in 
consideration of information submitted by the applicant and by the public.  As a general 
operating rule, Tier 2 protection will be applied even where the criteria or some param-
eters are not always satisfied.

(4) Applicant - Information Requirements
The applicant may be required to provide monitoring data or other information about the 
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affected waterbody to help determine the applicability of Tier 2 requirements based on the 
high quality test.  The information that will be required in a given situation will be identi-
fied on a case-by-case basis.  Because these procedures presume that Tier 2 protection 
requirements will be applied, such information will typically be required of the applicant 
only where this presumption is in dispute.  Such information may include recent ambient 
chemical, physical, and biological monitoring data sufficient to characterize, during the 
appropriate critical conditions(s), the existing uses and the spatial and temporal vari-
ability of existing quality of the segment for the parameters that would be affected by the 
proposed activity.

B.	 Significant Degradation
(1) Overview
Once it is determined that Tier 2 protection applies to a waterbody, the next step in the 
review process is to determine whether the degradation that will result from the proposed 
activity is significant enough to warrant further review (such as evaluation of alternatives).  
The factors to be addressed in judging the significance of the proposed activity are identi-
fied in paragraph (2) below.  Where the significance of the degradation associated with a 
proposed activity is in dispute, the factors identified in paragraph (2) should also be the 
focal point of opposing views by the applicant or the public.

(2) Significance Factors
The Department, for all water quality parameters that would be affected by the proposed 
activity, will judge the likelihood that a proposed activity will pose significant degrada-
tion.  Such significance judgments will be made on a parameter-by-parameter basis. The 
Department will identify and eliminate from further review only those proposed activities 
that present insignificant threats to water quality.  Proposed activities will be considered 
significant and subject to Tier 2 requirements where significant degradation is projected for 
one or more water quality parameters.  Because determinations of significant degradation 
are most appropriately made based on case-specific information, these procedures do 
not provide rigid decision criteria for judging significant changes in water quality.  Rather, 
significant degradation may be demonstrated with respect to any one (or a combination) 
of the following factors:

(a)  percent change in ambient concentrations predicted at the appropriate critical 
condition(s);

(b)  the difference, if any, between existing ambient quality and ambient quality that 
would exist if all point sources were discharging at permitted loading rates;

(c)  percent change in loading;
(d)  percent reduction in available assimilative capacity;
(e)  nature, persistence, and potential effects of the parameter;
(f)  potential for cumulative effects;
(g)  predicted impacts to aquatic biota;
(h)  degree of confidence in any modeling techniques utilized;
(i)  the difference, if any, between permitted and existing effluent quality.

	 Required Analysis. Based on one or more of the significance factors identified above, 
the Department may make determinations of significant degradation based on ap-
propriate modeling techniques coupled with detailed characterization of the existing 
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background water quality.  However, determinations of significance need not be com-
plicated, data-intensive, or resource intensive.   It is not the intent of these procedures 
to require detailed analyses to address each of the factors identified above.  Where 
appropriate, determinations of significance may be based on simple analyses. For 
example, proposed activities may be judged as insignificant where:

(a)  available dilution exceeds 100:1;
(b)   the proposed activity would not result in a significant increase  of loading 
for any parameter;
(c)   there is substantial potential for the proposed activity to result  in a net long-
term water quality benefit to the segment.

	 Likewise, a significant increase in loadings for any given parameter may be the basis 
for concluding that significant degradation will occur.

	 Persistent Toxics.  The significance of proposed new or expanded sources of bioac-
cumulative or other persistent toxic substances will be judged depending upon, for 
example, existing loadings of the substances to the segment from all sources.  The 
Department’s interpretation of monitoring data or other information indicating fish 
tissue or sediment accumulation in the watershed will be considered with respect to 
judging the significance of new or expanded sources of persistent toxic substances.

(3) General Guidelines
As a non-binding rule-of-thumb, proposed activities that would lower the ambient quality 
of any parameter by more than 5%, reduce the available assimilative capacity by more 
than 5%, or increase pollutant loading to a segment by more than 5% will be presumed 
to pose significant degradation.  The intent of this guideline is to establish a de minimis 
test of significance and to eliminate from further review only those proposed activities 
that will result in truly minor changes in water quality.

(4) By-passing the Significance Test
Where available information clearly indicates that reasonable non-degrading or less-de-
grading alternatives to lowering existing water quality exist, the Department may by-pass 
the significant degradation requirements and direct the applicant to demonstrate the 
necessity of the degradation pursuant to (C) below.

(5) Applicant - Information Requirements
The applicant may be required to provide monitoring data or other information about the 
affected water body and/or proposed activity to help determine the significance of the 
proposed degradation for specific parameters.  The information that will be required in 
a given situation will be identified on a case-by-case basis.   Because these procedures 
establish a fairly low threshold of significance, in many cases a large database will not 
be necessary to determine that a proposed activity will result in significant degradation.  
The information required might include recent ambient chemical, physical, or biological 
monitoring data sufficient to characterize, the spatial and temporal variability of exist-
ing background quality of the segment for the parameters that would be affected by the 
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proposed activity, as well as the water quality that would result if the proposed activity 
were authorized.

(6) Determine Significance of Proposed Activity
Activities determined to be significant by the Department shall be subject to the Tier 2 
review requirements described below.  If the Department determines that an activity will 
not pose significant degradation for any parameter, no further antidegradation Tier 2 
requirements shall apply; however, such activities must still meet all technology and/or 
water quality based control requirements or conditions of the permit or the water quality 
certification.

C.      Evaluation of Alternative to Lowering Water Quality

(1) Role of Department
The primary emphasis of the Department’s Tier 2 antidegradation reviews will be to 
determine whether reasonable non-degrading or less-degrading alternatives to allowing 
the proposed degradation are available.  The Department will first evaluate any alterna-
tive analysis submitted by the applicant for consistency with the minimum requirements 
described below.  If an acceptable analysis of alternatives was completed and submitted 
to the Department as part of the initial project proposal, no further evaluation of alterna-
tives will be required of the applicant.  If an acceptable alternative analysis has not been 
completed, the Department will work with the project applicant to ensure that an accept-
able alternative analysis is developed.

(2) Role of the Applicant
The applicant of any proposed activity that would significantly lower water quality in a 
high quality segment is required to prepare an evaluation of alternatives.  The evaluation 
is required, at a minimum, to provide substantive information pertaining to the costs and 
environmental impacts associated with the following alternatives:

(a)  pollution prevention measures;
(b)  reduction in scale of the project;
(c)  water recycle or reuse;
(d)  process changes;
(e)  innovative treatment technology;
(f)  advanced treatment technology;
(g)  seasonal or controlled discharge option to avoid critical water quality periods;
(h)  improved operation and maintenance of existing treatment systems;
(i)  alternative discharge locations.

(3) Preliminary Determination
Once the Department has determined that feasible alternatives to allowing the degradation 
have been adequately evaluated, the Department shall make a preliminary determination 
regarding whether reasonable non-degrading or less-degrading alternatives are available.  
This determination will be based primarily on the alternative analysis developed by the 
project applicant, but may be supplemented with other information or data. If the Depart-
ment determines that reasonable alternatives to allowing the degradation do not exist, the 
Department shall continue with the Tier 2 review and document the substance and basis 
of that preliminary determination using the antidegradation review worksheet.
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(4) If Importance is Found Lacking
If the Department makes a preliminary determination that the proposed activity does not 
have social or economic importance in the area in which the affected waters are located, 
the Department will document that antidegradation review finding and public notice on 
a preliminary decision, based upon antidegradation Tier 2 requirements, to deny the 
proposed activity.

(5) Role of the Public
Because the socioeconomic importance of a proposed activity is a question best addressed 
by local interests, the Department will consider the comments submitted by local govern-
ments, land use planning authorities, and other local interests in determining whether 
the balancing of benefits and costs that was the basis for the Department’s preliminary 
decision was appropriate.  Based upon comments and information received during the 
public comment period, the Department may reverse its preliminary determination regard-
ing the social or economic importance of a proposed activity.

D.      Ensure Full Protection of Existing Uses
(1)	    See Tier 1 Procedures
Prior to authorizing any proposed activity that would significantly degrade a Tier 2 water, 
the Department shall ensure that existing uses will be fully protected consistent with the 
Tier 1 implementation procedures provided below.

E.      Ensure Implementation of Required Point and Nonpoint Source Controls

(1)	    Role of Department
Prior to authorizing any proposed activity that would significantly degrade a Tier 2 water, 
the Department shall determine that compliance with applicable controls on all point 
sources has been assured.  The Department may conclude that such compliance has 
not been assured where facilities are in noncompliance with their NPDES permit limits.  
However, the existence of schedules of compliance of NPDES permit requirements will 
be taken into consideration in such cases.  Where there are nonpoint sources involved, 
the Department shall determine that any tribally-required controls or reasonable best 
management practices have been achieved or that a plan that assures such compliance 
has been developed.

(2)   Preliminary Determination
Based upon available data or other information, the Department will make a preliminary 
determination regarding whether compliance with required control of point and nonpoint 
sources in the zone of influence has been assured.  If the preliminary determination is 
that such compliance has been assured, the Departments shall continue with the Tier 2 
review and document the substance and basis for the preliminary determination using 
the antidegradation review worksheet.

(3)   If Controls Have Not Been Achieved
If the Department makes a preliminary determination that compliance with required point 
and nonpoint source controls has not been assured, the Department shall document that 
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antidegradation review finding and public notice a preliminary decision, based upon Tier 
2 requirements, to deny the proposed activity.

(4)   Role of the Public
Based upon comments and information received during the public comment period, the 
Department may reverse its preliminary finding regarding the degree to which compliance 
with required point and nonpoint source controls has been assured.

 Tier 1 Procedures

A.      Waters Qualifying for Tier 1 Protection
(1)	    Waters subject to Tier 1 Requirements
All reservation surface waters are subject to Tier 1 protection, which can also be referred 
to as existing use protection.  Those which are only subject to Tier 1 protection are those 
waters that have not been assigned Tier 3 or Tier 2 designation by the Council and that 
do not currently possess the overall water quality or value necessary to meet the high 
quality test.  In general, Tier 1-only waters are those segments where fishable/swimmable 
goal uses are not attained, or where assimilative capacity does not exist for any of the 
parameters that would be affected by the proposed activity.

B.     Two-Part Requirement
(1)	    Protect Water Quality and Uses
The Tribal antidegradation policy requires that existing uses, and the water quality nec-
essary to protect existing uses, shall be maintained and protected.  This requirement 
contains two parts: (1) protection of existing uses, and (2) protection of the water quality 
necessary to maintain and protect existing uses.

C.	 Ensure Water Quality Necessary to Maintain and Protect Existing Uses
(1)	    Confirm that Designated Uses Address Existing Uses
Prior to authorizing any proposed activity, the Department shall ensure that water quality 
sufficient to protect existing uses fully will be achieved.  The Department must decide 
whether the waterbody currently supports, or has supported since November 28, 1975, 
an existing use that has more stringent water quality requirements than the currently 
designated uses.  To make this decision, the Department will focus on whether a higher 
designated use should be assigned to the waterbody to reflect an existing use.  Where 
the Department determines that currently designated uses reflect existing uses, the De-
partment will document that preliminary determination using the antidegradation review 
worksheet.  In such cases, the water quality control requirements necessary to protect 
designated uses will be presumed to also fully protect existing uses.

(2)    Where Designated Uses do not Address Existing Uses
The procedure outlined in paragraph (1) above presumes that designated uses ap-
propriately address existing uses pursuant to tribal and federal requirements.  Where 
this is not the case, a revision to Tribal standards may be needed because designated 
uses are required to reflect (at a minimum) all attainable uses.  Where existing uses with 
more stringent protection requirements than currently designated uses are identified, 
the Department will protect existing uses fully and, at the earliest opportunity, propose 
that appropriate revisions to the designated uses be adopted into the Tribal water quality 
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standards.  However, the Department will not delay Tier 1 protection pending the reclas-
sification action. 

(3)    Require Water Quality Necessary to Protect Existing Uses
Where the Department determines that the waterbody currently supports, or has sup-
ported since November 28, 1975, an existing use that has more stringent water quality 
requirements than the currently designated uses, the Department shall identify the level 
of water quality necessary to protect existing uses fully for the parameters in question.  
The Department’s estimate of the level of water quality required will be based on water 
quality standards (narrative, numeric and biological) and/or federal criteria guidance.  In 
general, water quality sufficient to maintain and protect existing uses for the parameters 
in question will be assured, whether or not those existing uses were designated uses for 
the waterbody in the Tribal standards.  The preliminary finding regarding existing uses 
and the level of water quality necessary to protect existing uses will be documented using 
the antidegradation review worksheet.

(4) Additional Applicant Information Requirements
The applicant may be required to provide monitoring data or other information about 
the affected waterbody to help determine whether designated uses also reflect existing 
waterbody uses or the level of water quality necessary to protect existing uses fully.  The 
information that will be required in a given situation will be identified on a case-by-case 
basis.  Because these procedures presume that designated uses reflect existing uses, 
such information will typically be required only where this presumption is in doubt, based 
on the information available to the Department.  Where this presumption is in doubt, the 
applicant may be required to provide physical, chemical or biological monitoring data or 
other information needed by the Department to identify and protect existing uses.

D.	 Ensure Full Protection of Existing Uses
(1)	    Presume that Applicable Criteria Will Protect Existing Uses
It is presumed that the implementation of the water quality criteria established to protect 
designated uses will also incidentally protect existing uses.  However, situations may arise 
where a proposed regulated activity will impair or eliminate an existing use for reasons 
that cannot be tied to any applicable water quality criterion.

(2)     Where Applicable Criteria Will Not Protect Existing Uses
Where the Department concludes that existing uses will be impaired by a regulated activity 
for reasons which cannot be tied to the applicable criterion, the Department will work with 
project applicant to revise the project design such that existing uses will be maintained 
and protected.  If a mutually acceptable resolution cannot be achieved regarding the loss 
or impairment of existing uses that will occur using the antidegradation review worksheet, 
the Department will identify appropriate control requirements, up to and including de-
nial of the proposed activity, and public notice its preliminary decision.  Where possible 
such effects will be predicted based upon quantitative methods.  In predicting effects, 
the Department will use all information submitted by the applicant, available modeling 
techniques, and best professional judgment based upon experience with similar types 
of projects, as appropriate.



34

A
n

t
id

e
g

r
a

d
a

t
io

n

(3)     Where Loss of  Or Impairment of Existing Uses Is Not  Predicted
Where the Department determines that implementation of the applicable water quality 
criteria will fully protect the existing uses, that finding will be documented using the anti-
degradation review worksheet.

Documentation, Public Review, and Intergovernmental Coordination 
Procedures

A.	 Documentation of Antidegradation Review Findings
(1)	Antidegradation Worksheet
The Department will complete an antidegradation review for all proposed regulated activi-
ties that may have some effect on surface water quality.  The findings of all antidegradation 
reviews will be documented using an antidegradation worksheet.

B.	     Public Review Procedures
(1)	   Tribal Requirements
The antidegradation review findings will be subjected to the Tribal public participation 
requirements in Tribal Administrative Procedures Ordinance 86-B.  A separate public 
notice for purposes of antidegradation need not be issued.  For example, the antidegra-
dation preliminary findings may be included in the public notice issued for purposes of 
an NPDES permit 401 certification.

(2)	   Content of Public Notice
In preparing a public notice, the Department will, at a minimum, outline the substance 
and basis of the Tribes’ antidegradation review, conclusions, including the preliminary 
finding regarding whether to authorize the proposed activity;

a.	 request public input on particular aspects of the antidegradation review that might 
be improved based on public input;

b.	 provide notice of the availability of the antidegradation review worksheet;
c.	 provide notice of the availability of any introductory public information regarding 

the state antidegradation program, and;
d.	 include a reference to the Tribes’ antidegradation policy.

C.	 Intergovernmental Coordination Procedures
(1)	Follow Tribal CPP
The Department shall conduct all antidegradation reviews consistent with the intergov-
ernmental coordination procedures included in the Tribes’ continuing planning process 
identified in Tribal Water Quality Management Ordinance 89-B at 1-2-402.

(2)	Minimum Process
At a minimum, the Department will provide copies of the completed antidegradation review 
worksheet and/or the public notice to appropriate Tribal and federal government agencies 
along with a written request to provide comments by the public comment deadline.
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ANTIDEGRADATION REVIEW WORKSHEET

1.	 Name of Reviewer___________________________________________

	 Name of Receiving Water_____________________________________

	 Watershed__________________________________________________

	 Stream Classification_________________________________________

2.	 Brief Description of Proposed Activity____________________________________

 ________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

3.	      Which Tier(s) of antidegradation apply?

_____	 Tier 3 - go to question 4

_____	 Tier 2 - go to question 7

_____	 Tier 1 - go to question 13

Tier 3 Questions

4.	 Will the proposed activity result in a permanent new or expanded source of pollut-
ants directly to an ONRW segment?

_____ Yes – recommend denial of proposed activity

_____ No

5.	 If the proposed activity will result in a permanent new or expanded source of pol-
lutants to a segment upstream from an ONRW segment, will the proposed activity 
affect ONRW water quality?

_____ Yes – recommend denial of proposed activity

_____ No
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Basis for conclusion: __________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

 
6.	 If the proposed activity will result in a non-permanent new or expanded source of 

pollutants to an ONRW segment or a segment upstream from an ONRW segment, 
will the proposed activity result in “temporary and limited” effects on ONRW water 
quality?

_____ Yes

_____ No – recommend denial or proposed activity

Basis for conclusion: __________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

Tier 2 Questions

7.	 Does the waterbody qualify for Tier 2 protection as a result of a High Quality use 
designation?

_____ Yes

_____ No

	 If no, what is the basis for the conclusion that Tier 2 applies: ___________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________
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8.	  Will the proposed activity result in significant degradation?

_____ Yes

_____ No – recommend approval of the proposed activity

_____ Significance test bypassed due to availability of a reasonable less 
degrading alternative.

If significance test bypassed, what is basis for conclusion: ___________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

9.	 Has the applicant completed an adequate evaluation of alternatives and demon-
strated that there are not reasonable alternatives to allowing the degradation?

_____ Yes

_____ No – recommend denial of the proposed activity

If no, basis for conclusion: ___________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

10.	 Has the applicant demonstrated that the proposed activity will provide important so-
cioeconomic development in the area in which the affected waters are located?

_____ Yes

_____ No – recommend denial of the proposed activity

If no, basis for conclusion: ___________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________
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11.	 Will the existing uses be fully protected consistent with the Tier 1 procedures out-
lined by questions (14-16) below (questions 14-16 must be completed)?

______ Yes

______ No – recommend denial of the proposed activity

12. Have all required controls on point and nonpoint sources to the segment been 
achieved?

______ Yes

______ No – recommend denial of the proposed activity

Basis for conclusion: __________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

Tier 1 Questions
13.	 Basis for concluding that Tier 2 requirements do not apply is as follows: 

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

14.	 Are there uses that exist or have existed since November 28, 1975 that have more 
stringent water quality protection requirements than the currently designated 
uses?

______ Yes

______ No
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(Question 14 cont.)
If yes, basis for conclusion: 

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

15.	 If the answer to question 14 was yes, what water quality criteria  requirements will 
ensure protection of such existing uses?

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

16.	 Will existing uses be fully maintained and protected?

	 ______ Yes

	 ______ No – recommend denial of the proposed activity

	 If no, basis for conclusion: ___________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________
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Preliminary Decision

17.	 Based on the above, can the proposed activity be authorized pursuant to the Tribal 
antidegradation policy?

______ Yes

______ No

Basis for conclusion: __________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

________________________________________________________________________

Signature: ________________________________________________

Date: _____________________________________________________

Section 1.4.5 Critical Condition Identification Procedures (Reserved).

(Note: This section is currently in preparation. Procedures are expected to follow the Waste 
Load Allocation Procedures presently being reviewed by EPA for use in Region VIII.)
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PART V. MIXING ZONE POLICY 

Section 1.5.1 Mixing Zone Policy 
1.	 The Department shall develop and recommend to the Council as a part of the Water Qual-

ity Standards a mixing zone policy and implementing procedures applicable to permitted 
discharges for all Reservation waters.

2	 At a minimum, the mixing zone policy and implementing procedures shall include the 
following:
a)	  No mixing zone shall be granted, if approval of the mixing zone or dilution allowance 

will threaten or impair existing beneficial uses.
b)	 All mixing zones shall be free from substances that:

i.	 Settle to form objectionable objects;
ii.	 Float as debris, scum, oil, or other matter;
iii.	 Produce objectionable color, odor, taste, or turbidity;
iv.	 Are acutely toxic; or
v.	 Produce undesirable or nuisance aquatic life.

c)	 No effluent discharges shall be permitted which discharge above the critical flow 
water-surface elevation of the receiving water.

d)	 No effluent discharges shall be permitted for chemical parameters which have the 
potential to persist or bioaccumulate in the aquatic environment.

e)	 New or increased sources of discharge into the following Reservation waters shall not 
be allowed a mixing zone or dilution allowance:
i.	 Designated Outstanding National Resource Waters and designated Outstanding 

Tribal Resource Waters,
ii.	 Lakes or open waterbodies which have a mean detention time of less than 20 

days,
f)	 Assumptions or procedures applied to determine mixing zone configurations are sub-

ject to review and revision as information related to the permitted discharge become 
available. At a minimum, mixing zones are subject to review and revision along with 
other elements of a discharge permit upon expiration of the permit.

Section 1.5.2 Narrative Toxic Standards (Reserved)

(Note: Narrative toxic standards are currently in preparation. Procedures will address various 
mechanisms used to implement water quality-based controls (chemical-specific and biologi-
cal standards components), as well as how these mechanisms well be integrated to protect 
designated uses. Implementation is expected to follow EPA guidance documents and 40 CFR 
131.11 (a)(2)).
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PART VI. COMPLIANCE WITH STANDARDS

Section 1.6.1 Investigation of Reported or Suspected Non Compliance

The Department will forthwith investigate compliance with the standards for surface water 
quality and other provisions contained in these rules whenever it:

1.	 Receives notice of a suspected exceedance or whenever it receives a written request 
from any person to investigate and take action upon any suspected violation of any re-
quirement hereunder;

2.	 Possesses reliable information, as a result of Department sampling or otherwise, that 
gives the Department reason to believe that an exceedance of standards has occurred 
or that a water body or segment thereof has been, or may be, degraded.

Section 1.6.2 Preliminary Findings
1.	 If the preliminary findings of an investigation of water quality conditions or threats thereto 

show that a condition exists that indicates a clear and present danger to human health 
or to the livelihood of Reservation residents, the procedures set out in Section 1-2-104 
of Ordinance (89-B) will be followed. In all other instances, applicable procedures set 
out herein and in Ordinance 89-B shall be followed by the Department to address the 
particular situation.

2.	 Whenever preliminary findings indicate that an existing use of a water body or segment 
thereof is impaired or endangered, the Department will, to the extent practicable, notify 
each affected user of the impairment or endangerment and of any recommended means 
to address the situation. The Department will promptly cause a notice of the scope and 
severity of the impairment, together with any recommended mitigation, to be published 
or broadcast, or both, by local media with wide access to the Reservation public.

Section 1.6.3 Investigation Report and Recommendations

In addition to any preliminary findings made and action taken pursuant to these rules, a report 
of an investigation of an alleged or suspected exceedance of a standard or violation of a re-
quirement of these rules will be submitted promptly by the Environmental Protection Division of 
the Department to the Head of the Department. The report shall include, without limitation:

1.	 Any physical, chemical, biological, radiological, or thermal evidence of alleged or sus-
pected pollution or exceedance;

2.	 If the pollution or exceedance appears to have occurred, a description of its nature, scope, 
and estimated duration;

3.	 The apparent or possible cause or causes of the pollution or exceedance, including, if the 
cause is a short-term activity eligible for exemption hereunder, whether such an exemp-
tion has been requested and what the disposition of the request has been;
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4.	 The effect, if any, that the alleged or suspected pollution or exceedance has had or may 
have on existing uses and designated uses of the water body or segment thereof; and

5. 	 Recommendations for compliance measures, if any, to be undertaken by the Department 
and for any further investigation.

Section 1.6.4 Compliance Order-Civil Action-Exemption
1.	 The Department may cause a compliance order to be served, either personally or by 

certified mail, upon the responsible party for each point source of such unpermitted dis-
charge, as provided in Ordinance 89-B Section 13-21 if it has reason to believe, based 
upon reliable information:

a)	 That a violation or exceedance of a numeric standard (numeric, narrative, and des-
ignated uses) or other limitation or a violation of a requirement of these rules has 
occurred; and

b)	 That the violation or exceedance is caused by an unpermitted discharge of pollutants 
from one or more point sources.

2.	 A compliance order will specify the condition, limitation, standard or numeric standard 
exceeded, or other requirement violated, and set a reasonable time for compliance, taking 
into account the seriousness of the violation and any good faith efforts that have been 
made to comply with the condition, limitation, standard, numeric standard , or requirement 
believed to be violated.

3.	 A compliance order is a final Departmental decision that may be appealed as a contested 
case under the Tribal Administrative Procedures Ordinance 86-B. Nothing in this section 
is intended to limit the Department’s ability to commence judicial enforcement proceed-
ings as provided in Water Quality Management Ordinance 89-B. 

4.	 If the responsible party refuses or fails to comply with the schedule of compliance set out 
in the compliance order, the Department may commence a civil action against such opera-
tor for appropriate relief. Such relief may include injunctive relief not to exceed $10,000 
a day for each parameter violated and for each day of noncompliance as provided in 
Section 1-3-212 of Ordinance 89-B. The Department may also seek costs of any pollution 
reduction or other measures undertaken by the Department to address environmental 
damages including loss of cultural values associated with natural resources injured by 
the violation and the Department’s investigative and enforcement costs.

5.	 Subsection (1) of this Rule may not be applied by the Department, after due consideration, 
if the activity producing the discharge is a one-time, non-repetitious event or an operation 
of short duration.
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PART VII. COMPLIANCE PROCEDURES, REQUIREMENTS, AND OR-
DERS

Section 1.7.1 Purpose

The purpose of this regulation is to establish procedures for compliance with the regulatory 
and other enforcement provisions of Ordinance 89-B. To the extent that such provisions require 
recognition by the U.S. Environmental Protection Agency (EPA) of conformity with Section 
402 of the Clean Water Act, the National Pollutant Discharge Elimination System (NPDES), 
the regulatory provisions for implementation are presently reserved. It is recognized that until 
such time as Tribal authority to implement the NPDES program within the exterior boundaries 
of the Reservation is acknowledged, the EPA retains sole authority for program implementa-
tion within the exterior boundaries of the Reservation.

Section 1.7.2 Definitions

The definitions of terms found in Ordinance 89-B and in the Clean Water Act and its imple-
menting regulations shall be applied to this Part. To the extent that any ambiguity exists, the 
ordinary and plain meaning of any such term shall be applied.

Section 1.7.3 Notice of Unpermitted Discharge by Department 
1. 	 Upon receiving notice or other reliable information of an unpermitted discharge or actual 

or threatened release of any substance threatening Reservation waters or residents, the 
Department shall follow the procedures and conditions for notification contained in these 
regulations and, where applicable, the Tribal Emergency Response Plan.

2.	 When public health or safety appear to be threatened, the Department shall cause affected 
water users to be so notified and advised of measures to minimize or avoid the threat. 
The Department may assess the costs of such notification to the responsible party.

Section 1.7.4 Required Notice to Department of Release or Unpermitted Discharge 
1.	 Any person whose activities result in a discharge or release of pollutants or other sub-

stances that cause, threaten, or allow pollution of Reservation surface waters is required 
to promptly notify the Department of such release or discharge in sufficient detail to allow 
the Department to take timely and appropriate action.

.
2.	 Two notices to the Department are required:

a)	 An immediate notice as soon as the person or his/her agent or employee whose activi-
ties threaten Reservation surface waters or have resulted in a release or unpermitted 
discharge has knowledge thereof, and

b)	 Within three (3) calendar days of the immediate notice, a subsequent written notice 
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setting forth the best estimate of quantity, nature, duration, and extent of the release 
or threatened discharge of pollutants.

Section 1.7.5 Immediate Notice Of Unpermitted Discharge - How Given by Re-
sponsible Party

1.	 Immediate notice may be given as follows:

a)	 Between the hours of 8 a.m. and 4:30 p.m. on a weekday that is not a Tribal holiday, 
notice may be given to a responsible employee of the Environmental Division of the 
Department by the timeliest of the following methods:

(1)	 verbally, by telephone: (406) 675-2700.

(2)	 verbally, in person at the Tribal Complex at Pablo, Montana; or

(3)	 in writing, by telefax. FAX: (406) 675-2806. 

b)	 At all other times, notice may be telephoned to the dispatcher of the Tribal Law En-
forcement Department telephone: (406) 675-4700.

 

Section 1.7.6 Contents of Immediate Notice of Unpermitted Discharge or Release
1.	 The Department will provide a form for the recording of verbal immediate notice by the 

Environmental Division employees and the Tribal police dispatcher.

2.	 Information to be provided by immediate notice will include:

a)	 the name, business address, and telephone number of the individual reporting the 
threatened release or discharge;

b)	 the address and telephone number of the place from which the notice is given;

c) 	whether the notifying individual is the person whose activities resulted in the threatened 
release or discharge or an agent or employee of such person;

d)	 if the notifying individual is an agent or employee, the name, address, and telephone 
number of either:

(1)	 the nearest office of the person whose activities resulted in the threatened release 
or unpermitted discharge, or

(2)	 the notifying individual’s supervisor;

e)	 the date, time, and place of the threatened release or discharge and any immediately 
apparent personal injury, property damage, or threat to human health arising from the 
event that produced the threatened release or discharge; 
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(f)	 an initial estimate of the nature and quantity of substances released or discharged 
and any known toxic, hazardous, or deleterious potential of the substances;

(g)	whether and which other agencies or emergency services have been or will be notified 
by the notifying individual; and

(h)	whether the person whose activities resulted in the threatened release or discharge 
is known to be mobilizing for cleanup operations.

(i)	 other pertinent information that will help the Department respond to the spill.

Section 1.7.7 Contents of Subsequent Written Notice of Unpermitted Discharge or 
Release

Subsequent written notice to the Department signed by the person, or authorized representa-
tive thereof, whose activities resulted in the threatened release or discharge shall include:

1.	 any necessary correction of or addition to the information provided in the immediate 
notice;

2.	 the name, address, and telephone number of any agent or employee of the person whose 
activities resulted in the threatened release or discharge who is authorized by said person 
to communicate with the Department in matters associated with the event, and, if differ-
ent, the same identifying information with respect to any officer or agent authorized by 
law to accept service of process on behalf of the person whose activities resulted in the 
threatened release or discharge;

3.	 an initial assessment of the probable water quality and other social or environmental 
consequences of the threatened release or discharge, including any predictable effect 
on existing water uses;

4.	 a description of measures undertaken, planned, or proposed to be undertaken by the 
person whose activities resulted in the threatened release or discharge to cleanup, 
prevent, and fully address adverse effects on water quality, including an identification of 
equipment and manpower to be utilized;

5.	 an identification of any cooperative agreement or activities to be conducted jointly with 
other appropriate governmental agencies or with a disaster response team, and whether 
the person whose activities resulted in the threatened release or discharge is responsible 
for all or part of the expense incurred by such agency or team;

6.	 the proposed estimated duration of cleanup, mitigation, or pollution prevention activities 
to be undertaken to the satisfaction of the Department,

7.	 to the extent known or reasonably ascertainable, the names, addresses, and telephone 
numbers of any owners of real or personal property injured or potentially adversely af-
fected by the event producing the threatened release or discharge,

8.	 other pertinent information.
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Section 1.7.8 Failure to Notify May Be Basis of Civil Action 

If a person whose activities result in a threatened release or unpermitted discharge fails to 
notify the Department of the event, the Department may bring a civil action against the person 
for failure to notify. If the failure to notify is proved, the Tribal Court may assess a penalty not to 
exceed $25,000 per day for each day during which such failure continues, plus any cleanup, 
investigative, administrative, and other costs incurred by the Department or the Tribes, as 
applicable.

Section 1.7.9 Cleanup Orders, Plans and Operations

1.	 Any person reasonably believed to have violated any effective requirement established 
under Ordinance 89-B or regulations and standards adopted pursuant thereto, or whose 
activity results in a release or unpermitted discharge that causes or threatens to cause 
harm to human health or to the environment, including the actual or threatened impair-
ment of existing uses, may be subject to a Departmental order pursuant to Ordinance 
89-B, Chapter 3, Part 2.

2.	 The Department may consider any measures proposed by a responsible party to abate 
the violation or cease the discharge and to minimize, prevent or reduce the harmful ef-
fects of any unlawful discharge, exceedance, or other threat to Reservation waters.

3.	 The Department may issue an order requiring the responsible party to immediately 
comply with the Ordinance 89-B, comply with applicable conditions of a Clean Water 
Act Section 401 certification, abate the discharge and, as appropriate, propose compre-
hensive measures by which the responsible party, upon Departmental approval, may 
achieve compliance. Compliance activities may include restoration of an affected area 
to its pre-discharge or pre-violation state, full satisfaction of all environmental and natural 
resource injuries and damages, including but not limited to satisfaction for cultural losses 
experienced as a result of the violation, and compensation to the Tribes for losses and 
expenses incurred as a result of responding to the discharge or violation and the time 
by which compliance and satisfaction must be achieved. Such order constitutes a final 
agency action subject to the appellate provisions of the Tribal Administrative Procedures 
Ordinance 86-B.

4.	 In the event that a Departmental order is not timely complied with or is inadequately 
complied with in the considered view of the Department, the Department may undertake 
the cleanup and restoration of the site or abatement of the violation and may assess the 
full costs of the same against the responsible party pursuant to applicable provisions of 
Ordinance 89-B and these rules.

5.	 If the measures undertaken or proposed to be undertaken by the person whose activi-
ties resulted in the release or actual or threatened discharge are deemed adequate, the 
Department will monitor affected waters to determine the effectiveness of the cleanup or 
mitigation.



48

C
o

mp


l
ia

n
c

e
 P

r
o

c
e

d
u

r
e

s

6.	 If the measures undertaken or proposed to be undertaken are deemed inadequate by 
the Department, it will so inform the person whose activities resulted in the threatened 
release or discharge and require additional or different measures to be undertaken. De-
partmental requirements will be based on reasonably available and cost-effective remedial 
measures, considering the seriousness of the threatened release or discharge, and may 
include monitoring for and mitigation or prevention of cumulative effects of the discharge 
and other measures deemed necessary by the Department.

7.	 Within five days of receipt of Departmental requirements in writing, the person whose 
activities resulted in the threatened release or discharge must promptly submit a plan of 
operations incorporating Departmental requirements. The responsible party may, in the 
same period, propose adequate alternative measures acceptable to the Department. 
However, the responsible party bears the burden of demonstrating the unreasonableness 
of Departmental requirements as specified herein and, in the event that the responsible 
party elects to deviate from Departmental requirements, shall be considered to have 
violated the provisions of this rule and applicable provisions of the Ordinance 89-B and 
shall thus be subject to enforcement action brought pursuant thereto.

Section 1.7.10 Cleanup Order, Contents
1.	 If the person whose activities resulted in the threatened release or discharge does not 

timely propose and undertake a cleanup of affected or potentially affected lands and 
waters which will accomplish all feasible mitigation or remediation of adverse effects of 
the event, the Department may issue a cleanup order to said person.

2.	 Such order will include, at a minimum:

a)	 a listing of essential equipment, supplies, and personnel required to undertake cleanup 
at the site and to satisfy or mitigate or prevent natural resource and environmental 
damages;

(b)	a requirement that cleanup begin as soon as equipment and supplies can be brought 
to the site;

(c)	the name and telephone number of the Departmental employee who will monitor the 
cleanup;

(d)	Departmental requirements, if any, for chemical and biological sampling and analysis 
of the deleterious effects of the spill or discharge on water quality and for reporting of 
the same; and

(e)	a notice that if cleanup is not timely commenced and satisfactorily concluded, the 
Department may undertake the cleanup and restoration of the site and assess the 
full costs of same against the noncomplying responsible party.

3.	 The Department may assess the foregoing costs and associated losses against such 
person in its Order. Such Order constitutes a final agency action and shall be appealable 
pursuant to the terms of the Tribal Administrative Procedures Ordinance 86-B.
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Section 1.7.11 Noncompliance with Order

In the event that a cleanup order is not complied with, the Department may bring a civil action 
against the responsible party or parties as set out in Ordinance 89-B.

Section 1.7.12 Notices of Violation and Cease and Desist Order
1. 	 In instances where the Department reasonably believes that a violation of any provi-

sion of Ordinance 89-B or any permit, certification or control regulation issued pursuant 
thereto has occurred, it may issue a written notice of violation to the responsible party. 
Such notice is not subject to appeal except as set out in applicable sections of Ordinance 
89-B Chapter 3, Part 2. However, informal consultation with the Department to discuss 
its terms may be sought by the recipient and is encouraged.

2.	 Such notice shall include a short and plain statement of the provision(s) alleged to have 
been violated and the facts supporting such a violation. It may also contain a recommen-
dation for necessary corrective action or such other measures as may be necessary for 
the responsible party to resolve the violation and a time by which such resolution must 
occur.

3.	 The Department is further authorized to issue cease and desist orders as set out in Water 
Quality Management Ordinance 89-B, Section 1-3-209. Such an order shall be appeal-
able pursuant to the provisions of Ordinance 89-B Chapter 3, Part 2.

4.	 Suspension or Revocation of Permit (Reserved).
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PART VIII NONPOINT SOURCE POLLUTION MANAGEMENT (Reserved)

1.	 Until such time as a comprehensive water quality management plan is adopted for the 
Flathead Reservation pursuant to Ordinance 89-B, whenever pollution or exceedance of 
any standard, numeric standard , limitation, or other requirement of these rules is found 
by the Department to be caused by a person or persons resulting in or contributing to 
nonpoint source pollution, the Department may enter into an agreement with such person 
for the purpose of preventing, mitigating, or reducing such pollution.

2.	 Such agreement shall provide, without limitation, for such activities to be conducted in 
accordance with

a)	 Reasonable cost-effective best management practices appropriately designed to 
prevent, reduce, or mitigate the introduction of pollutants into affected or potentially 
affected surface waters, and

(b)	a schedule of compliance, not to exceed three years in duration, for attainment of the 
relevant standard.

3.	 An agreement entered pursuant to the rules will be incorporated by reference into initial 
Comprehensive Water Quality Management Plan and will, thereby, become a part of the 
same.

4.	 In negotiating reasonable cost-effective best management practices or schedules of 
compliance pursuant to this Rule, the Department may consult with or request technical 
assistance from agencies of other governments with responsibilities for, or expertise in, 
the protection of water quality and, if funds are available, may employ qualified consultants 
to provide research, advice, or other services as deemed necessary or desirable by the 
Department.

5.	 If a person whose activities or operations contribute to nonpoint source pollution is (a) a 
Tribal agency or (b) a lessor or contractor conducting activities upon lands beneficially 
owned by the Tribes, the Department shall recommend to the Tribal Council imposition 
of reasonable cost-effective best management practices, a schedule of compliance, and 
such other measures as it deems appropriate for adoption by Resolution of the Council. 
Upon adoption of such a Resolution affecting the operating practices of a Tribal agency 
or enterprise, the requirements of the Resolution will take effect pursuant to the terms of 
the Resolution. The conditions of said Resolution affecting the operating practices of a 
lessor or contractor conducting activities on Tribal lands will be incorporated as early as 
possible into the relevant instrument and enforced as a material condition thereof.
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PART IX  401 CERTIFICATION

Section 1.9.1 - Introduction

Section 401 of the Federal Water Pollution Control Act (Clean Water Act or CWA) requires 
that applicants for a Federal license or permit relating to any activity which may result in any 
discharge into navigable waters (i.e., waters of the United States) that shall obtain a certifi-
cation from the responsible governmental authority that such discharge will comply with the 
applicable provisions of sections 301, 302, 303, 306, and 307 of the Clean Water Act. 

The Tribes, acting through the Tribal Natural Resources Department, Environmental Protec-
tion Division, applied for and on February 27, 1995 obtained recognition of their authority by 
the U.S. Environmental Protection Agency to implement the CWA 401 program and to take 
all action necessary to meet the requirements thereof.

Section 1.9.2 - Purpose

The purpose of this regulation is to establish procedures for application, public notice, and 
hearing in relation to the processing of applications for certification required by section 401 
of the CWA.

Section 1.9.3 - Definitions
1.	 “Applicant” for purposes of CWA 401 certification means any person who applies for a 

license or permit issued by an agency of the federal government to conduct an activity 
that may result in a discharge of a pollutant to Reservation surface waters or wetlands.

2.	 “Certification” means a letter of approval, denial, or approval with conditions of an applica-
tion for certification issued by the Environmental Protection Division of the Tribal Natural 
Resources Department.

3.	 The definitions of other terms used in these regulations shall be consistent with those 
used in Ordinance 89-B and the federal Clean Water Act and its implementing regula-
tions. In the case of ambiguity, words will be given their ordinary meaning.

Section 1.9.4 - Authority to Act

A certification, certification with conditions, or denial of certification with conditions or alterna-
tives shall be issued in letter form, but must be assigned a docket number and retained as a 
part of the Division’s official records. Such letters may be signed by a duly authorized agency 
official which, for purposes of this rule, includes the head of the Department of Natural Re-
sources or persons duly authorized to act for him/her in his/her absence.
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Section 1.9.5 - Application

1.	 No discharge of pollutants or construction of any facility that may precipitate a discharge 
of pollutants to Reservation surface waters, including wetlands, may commence without 
first obtaining a written certification of such discharge as described herein.

2.	 Application for certification may be made upon a form supplied by the Division or in any 
manner that adequately and accurately describes the applicant’s name and address; 
a description of the proposed point source or activity; its volume, biological, chemical, 
physical and radiological characteristics; a description of the existing environmental 
conditions at the site of the proposed discharge; its location and duration and extent 
of the proposed discharge. The applicant shall also supply the Division with the size of 
the area potentially affected; the location or locations at which the discharge may enter 
Reservation waters; any environmental impact assessment, information, maps, and/or 
photographs provided to any licensing or permitting agency; the date or dates of the 
proposed activity’s inception and termination; a description of the methods proposed to 
monitor the quality and characteristics of the discharge and operation of the facility from 
which the discharge will originate; and a description of the functions and operation of the 
activity and any practices proposed to minimize or treat pollutants or other effluent that 
may be discharged to Reservation waters.

3.	 In cases where a CWA 402 permit application has been made to the U.S. Environmental 
Protection Agency or a CWA 404 permit application has been made to the U.S. Army 
Corps of Engineers, or in cases where an applicant has applied for approval for a project 
pursuant to Tribal Ordinance 87-A, the applicant may submit a complete copy of that 
permit application to the Division in lieu of subsection (2) above, but may be requested 
by the Division to supply such additional information as may be reasonably required to 
afford it sufficient information to make a certification decision in conformity with the Clean 
Water Act.

 4.	 Upon receipt of an application for certification, the Division shall make a record of the date 
of its receipt. If upon examination the application is found to be defective or incomplete, 
it will be returned promptly to the applicant for correction or completion, and the date and 
reasons for the return shall be marked on a copy of the application and made of record 
in Division files. The applicant shall be notified of the deficiencies by certified mail within 
30 days of receipt by the Division of the application. The applicant shall have another 
30 days from notification of the incomplete application to supply complete information to 
the Division or face rejection of the application. If no response or a grossly inadequate 
response is received by the Division, the application shall be deemed to have been with-
drawn by the applicant. In addition, an untimely response may not be considered by the 
Division, although any applicant may reapply for certification at any time.

5.	 Within thirty (30) days of submission of a complete application and supporting scientific 
and technical information to the Department for review by the Water Quality Program, 
the Department may either grant, deny, or grant with conditions the application for 401 
certification. Response from the Water Quality Program to the submitted application may 
be extended an additional forty-five (45) days upon determination that the time provided 
is insufficient to carry out consultation and technical review of an application.
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6.	 If the Division accepts the application and later determines that additional information is 
required before a certification decision can be made, such information may be required 
at a later date without rejecting the application. Once a complete application for certifica-
tion is received by the Division, it shall be granted, denied, or granted with conditions or 
alternatives.

7.	 The Division shall issue a statement of its reasons for denial of certification in writing to 
the applicant and such statement shall be made a part of the Division’s official record 
with regard to the application.

8.	 The Division’s decision as to any complete application for certification shall constitute 
an “agency action” within the meaning of the Ordinance No. 86-B, and may be appealed 
according to the terms of that Ordinance. Any person aggrieved by the Division’s final 
determination with respect to grant or deny grant of certification with conditions or alter-
natives may be appealed as set forth in Ordinance 86-B.

Section 1.9.6 Public Notice and Public Hearings

Public notice of an application shall be performed in relation to all applications, as follows:

1.	 By mailing notice of the application for certification to persons and organizations who 
have requested the same and to all others deemed appropriate.

2.	 When determined by the Department as necessary to protect the public interest, by pub-
lication of notice as set out in Ordinance 86-B, Part IV, Section 8. However, certification 
action shall not be construed to constitute rulemaking proceedings for any other purpose. 
The publication shall be made on a form approved by the Division or Department, as 
appropriate, and the applicant shall arrange for publication and bear the cost of such 
publication and provide an affidavit of publication to the Department.

3.	 Any person desiring to present views on an application in relation to water pollution control 
considerations shall do so by providing the same in writing to the Division or Department, 
whichever is identified in the last published notice, or such longer period of time as the 
Department or division may determine. In cases where the Department or Division has 
elected to seek public comment on an application, no application may be deemed com-
plete until the public comment period and hearing, if any, has been completed.

4.	 If the Department or Division determines there is sufficient public interest in any applica-
tion, a public hearing for the informal submission of informal oral or written testimony may 
be held. When this determination is made before notice of application as set out at (1), 
the notice shall include the time and place of the hearing. Otherwise, a separate notice 
of public hearing shall be made and such notice shall be distributed and published in 
the manner provided above, at the sole expense of the applicant. In addition, it shall be 
the applicant’s responsibility to obtain Departmental or Divisional approval of all notices 
referenced herein and to arrange for publication of same.
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Priority Footnotes:

A.	 Applies to total arsenic.
B.	 Based on carcinogenicity of 10-6 risk. 
C.	 Freshwater Aquatic Life Standards for these metals are expressed as a function of total hard-

ness (mg/L, CaCO
3
). The values displayed in the chart correspond to a total hardness of 100 

mg/L. The hardness relationship is as follows:

D.	 Freshwater Aquatic Life values for pentachlorophenol are expressed as a function of pH, 
and are calculated as follows: Acute CMC=exp [1.005 (pH) - 4.869] WQS; Chronic CCC=exp 
[1.005 (pH) - 5.134]. Values displayed in table correspond to a pH of 7.8.

E.	 If assessment is to be done using an averaging period, the values given should be divided by 
2.  

F.	 EPA has not calculated a human health criterion for this contaminant. However, permit au-
thorities should address this contaminant in NPDES permit actions using the Tribes’ existing 
narrative criteria for toxics. 

G.	 The CMC=1/[(f1/CMC1)+(f2/CMC2)] where f1 and f2 are the fractions of total selenium that 
are treated as selenite and selenate, respectively, and CMC1 and CMC2 are  185.9 mg/l and 
12.82 mg/l, respectively.

H.	 PCB’s are a class of chemicals which include all aroclors.
I.	 The derivation of the chronic (CCC) standard for this pollutant did not consider exposure 

through the diet, which is probably important for aquatic life occupying upper trophic levels.
J.	 This standard applies to total PCBs.
K.	 This water quality standard is expressed as mg free cyanide (as CN)/L.
L.	 This water quality standard refers to the inorganic form only.
M.	 This standard was derived from data for endosulfan and is most appropriately applied to the 

sum of alpha-endosulfan and beta-endosulfan. 
N.	 Under conditions of high dissolved organic carbon, copper is substantially less toxic and the 

Tribe will consider use of the Water Effect-Ratio. 
O.	 This standard is applied to total mercury. If a substantial portion of the mercury in the water 

column is methylmercury, this standard will probably be under protective. Even though inor-
ganic mercury is converted to methylmercury and methylmercury bioaccumulates to a great 
extent, this standard does not account for uptake via the food chain.

Acute = exp {ma [In (hardness)] + ba} Chronic = exp {mc [In (hardness)] + bc}

ma ba mc bc

Cadmium 1.0166 -3.924 0.7409 -4.719

Copper 0.9422 -1.700 0.8545 -1.702

Chromium (III) 0.8190 3.7256 0.8190 0.6848

Lead 1.273 -1.460 1.273 -4.705

Nickel 0.8460 2.255 0.8460 0.0584

Silver 1.72 a -6.59 ----------- ----------

Zinc 0.8473 0.884 0.8473 0.884
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Non Priority Pollutant Footnotes:

** See Narrative Standards.

A.	 This value is expressed in terms of total recoverable metal in the water column.
B.	 The use of Water-Effect Ratios might be appropriate at pH values greater than 7.0 and mod-

erate to high hardness. Supporting data indicated that aluminum is substantially less toxic 
at higher pH and hardness, but the effects of pH and hardness are not well quantified at this 
time. 

	 Freshwater Aquatic Life Standards for dissolved oxygen are as follows:

Standards for Waters 
Classified  

A-1, B-1, B-2, C-1 and C-2

Standards for 
Waters Classified   

B-3 and C-3

Early  Life 
Stages 1,2

Other  Life 
Stages

Early Life 
Stages 2

Other 
Life 

Stages

30 Day Mean N/A 3 6.5 N/A 5.5

7 Day Mean 9.5 (6.5) N/A 6.0 N/A

7 Day Mean Minimum N/A 5.0 N/A 4.0

1 Day Minimum 4 8.0 (5.0) 4.0 5.0 3.0
1. These are water column concentrations to achieve the required inter-gravel dissolved oxygen concentrations shown in 
parentheses. For species that have early life stages exposed directly to the water column, the figures in parentheses apply. 
2. Includes all embryonic and larval stages and all juvenile forms to 30-days following hatching.
3. N/A (Not Applicable).
4. All minima should be considered as instantaneous concentrations to be achieved at all times.
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pH-Dependent Values of the CMC (Acute 
Criterion)

Aquatic Life Standards for Ammonia*

*All standards are expressed as total 
ammonia as N.

CMC (acute), mg N/L, Total

pH Salmonids Present Salmonids Absent

	 6.5 	 32.6 	 48.8

	 6.6 	 31.3 	 46.8

	 6.7 	 29.8 	 44.6

	 6.8 	 28.1 	 42.0

	 6.9 	 26.2 	 39.1

	 7.0 	 24.1 	 36.1

	 7.1 	 22.0 	 32.8

	 7.2 	 19.7 	 29.5

	 7.3 	 17.5 	 26.2

	 7.4 	 15.4 	 23.0

	 7.5 	 13.3 	 19.9

	 7.6 	 11.4 	 17.0

	 7.7 	 9.65 	 14.4

	 7.8 	 8.11 	 12.1

	 7.9 	 6.77 	 10.1

	 8.0 	 5.62 	 8.40

	 8.1 	 4.64 	 6.95

	 8.2 	 3.83 	 5.72

	 8.3 	 3.15 	 4.71

	 8.4 	 2.59 	 3.88

	 8.5 	 2.14 	 3.20

	 8.6 	 1.77 	 2.65

	 8.7 	 1.47 	 2.20

	 8.8 	 1.23 	 1.84

	 8.9 	 1.04 	 1.56

	 9.0 	 0.885 	 1.32
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Temperature and pH-Dependent Values of the CCC (Chronic Criterion) 
for Fish Early Life Stages Present

Aquatic Life Standards for Ammonia*

*All standards are expressed as total ammonia as N.

CCC (chronic) for Fish Early Life Stages Present, mg N/L, Total

Temperature, °C

pH 0 14 16 18 20 22 24 26 28 30

	
6.5

	
6.67

	
6.67

	
6.06

	
5.33

	
4.68

	
4.12

	
3.62

	
3.18

	
2.80

	
2.46

	
6.6

	
6.57

	
6.57

	
5.97

	
5.25

	
4.61

	
4.05

	
3.56 

	
3.13

	
2.75

	
2.42

	
6.7

	
6.44

	
6.44

	
5.86

	
5.15

	
4.52

	
3.98

	
3.50

	
3.07

	
2.70

	
2.37

	
6.8

	
6.29

	
6.29

	
5.72

	
5.03

	
4.42

	
3.89

	
3.42

	
3.00

	
2.64

	
2.32

	
6.9

	
6.12

	
6.12

	
5.56

	
4.89

	
4.30

	
3.78

	
3.32

	
2.92

	
2.57

	
2.25

	
7.0

	
5.91

	
5.91

	
5.37

	
4.72

	
4.15

	
3.65

	
3.21

	
2.82

	
2.48

	
2.18

	
7.1

	
5.67

	
5.67

	
5.15

	
4.53

	
3.98

	
3.50

	
3.08

	
2.70

	
2.38

	
2.09

	
7.2

	
5.39

	
5.39

	
4.90

	
4.31

	
3.78

	
3.33

	
2.92

	
2.57

	
2.26

	
1.99

	
7.3

	
5.08

	
5.08

	
4.61

	
4.06

	
3.57

	
3.13

	
2.76

	
2.42

	
2.13

	
1.87

	
7.4

	
4.73

	
4.73

	
4.30

	
3.78

	
3.32

	
2.92

	
2.57

	
2.26

	
1.98

	
1.74

	
7.5

	
4.36

	
4.36

	
3.97

	
3.49

	
3.06

	
2.69

	
2.37

	
2.08

	
1.83

	
1.61

	
7.6

	
3.98

	
3.98

	
3.61

	
3.18

	
2.79

	
2.45

	
2.16

	
1.90

	
1.67

	
1.47

	
7.7

	
3.58

	
3.58

	
3.25

	
2.86

	
2.51

	
2.21

	
1.94

	
1.71

	
1.50

	
1.32

	
7.8

	
3.18

	
3.18

	
2.89

	
2.54

	
2.23

	
1.96

	
1.73

	
1.52

	
1.33

	
1.17

	
7.9

	
2.80

	
2.80

	
2.54

	
2.24

	
1.96

	
1.73

	
1.52

	
1.33

	
1.17

	
1.03

	
8.0

	
2.43

	
2.43

	
2.21

	
1.94

	
1.71

	
1.50

	
1.32

	
1.16

	
1.02

	
0.897

	
8.1

	
2.10

	
2.10

	
1.91

	
1.68

	
1.47

	
1.29

	
1.14

	
1.00

	
0.879

	
0.773

	
8.2

	
1.79

	
1.79

	
1.63

	
1.43

	
1.26

	
1.11

	
0.973

	
0.855

	
0.752

	
0.661

	
8.3

	
1.52

	
1.52

	
1.39

	
1.22

	
1.07

	
0.941

	
0.827

	
0.727

	
0.639

	
0.562

	
8.4

	
1.29

	
1.29

	
1.17

	
1.03

	
0.906

	
0.796

	
0.700

	
0.615

	
0.541

	
0.475

	
8.5

	
1.09

	
1.09

	
0.990

	
0.870

	
0.765

	
0.672

	
0.591

	
0.520

	
0.457

	
0.401

	
8.6

	
0.920

	
0.920

	
0.836

	
0.735

	
0.646

	
0.568

	
0.499

	
0.439

	
0.386

	
0.339

	
8.7

	
0.778

	
0.778

	
0.707

	
0.622

	
0.547

	
0.480

	
0.422

	
0.371

	
0.326

	
0.287

	
8.8

	
0.661

	
0.661

	
0.601

	
0.528

	
0.464

	
0.408

	
0.359

	
0.315

	
0.277

	
0.244

	
8.9

	
0.565

	
0.565

	
0.513

	
0.451

	
0.397

	
0.349

	
0.306

	
0.269

	
0.237

	
0.208

	
9.0

	
0.486

	
0.486

	
0.442

	
0.389

	
0.342

	
0.300

	
0.264

	
0.232

	
0.204

	
0.179
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Temperature and pH-Dependent Values of the CCC (Chronic Criterion) 
for Fish Early Life Stages Absent

†All standards are expressed as total ammonia as N. 
* At 15°C and above, the crierion for fish ELS absent is the same as the criterion for fish ELS present.

Aquatic Life Standards for Ammonia†

CCC (chronic) for Fish Early Life Stages Absent, mg N/L, Total

Temperature

pH 0-7 8 9 10 11 12 13 14 15* 16*

6.5 10.8 10.1 9.51 8.92 8.36 7.84 7.35 6.89 6.46 6.06

6.6 10.7 9.99 9.37 8.79 8.24 7.72 7.24 6.79 6.36 5.97

6.7 10.5 9.81 9.20 8.62 8.08 7.58 7.11 6.66 6.25 5.86

6.8 10.2 9.58 8.98 8.42 7.90 7.40 6.94 6.51 6.10 5.72

6.9 9.93 9.31 8.73 8.19 7.68 7.20 6.75 6.33 5.93 5.56

7.0 9.60 9.00 8.43 7.91 7.41 6.95 6.52 6.11 5.73 5.37

7.1 9.20 8.63 8.09 7.58 7.11 6.67 6.25 5.86 5.49 5.15

7.2 8.75 8.29 7.69 7.21 6.76 6.34 5.94 5.57 5.22 4.90

7.3 8.24 7.73 7.25 6.79 6.37 5.97 5.60 5.25 4.92 4.61

7.4 7.69 7.21 6.76 6.33 5.94 5.57 5.22 4.89 4.59 4.30

7.5 7.09 6.64 6.23 5.84 5.48 5.13 4.81 4.51 4.23 3.97

7.6 6.46 6.05 5.67 5.32 4.99 4.68 4.38 4.11 3.85 3.61

7.7 5.81 5.45 5.11 4.79 4.49 4.21 3.95 3.70 3.47 3.25

7.8 5.17 4.84 4.54 4.26 3.99 3.74 3.51 3.29 3.09 2.89

7.9 4.54 4.26 3.99 3.74 3.51 3.29 3.09 2.89 2.71 2.54

8.0 3.95 3.70 3.47 3.26 3.05 2.88 2.68 2.52 2.36 2.21

8.1 3.41 3.19 2.99 2.81 2.63 2.47 2.31 2.17 2.03 1.91

8.2 2.91 2.73 2.56 2.40 2.25 2.11 1.98 1.85 1.74 1.63

8.3 2.47 2.32 2.18 2.04 1.91 1.79 1.68 1.58 1.48 1.39

8.4 2.09 1.96 1.84 1.73 1.62 1.52 1.42 1.33 1.25 1.17

8.5 1.77 1.66 1.55 1.46 1.37 1.28 1.20 1.13 1.06 0.990

8.6 1.49 1.40 1.31 1.23 1.15 1.08 1.01 0.951 0.892 0.836

8.7 1.26 1.18 1.11 1.04 0.976 0.915 0.858 0.805 0.754 0.707

8.8 1.07 1.01 0.944 0.885 0.829 0.778 0.729 0.684 0.641 0.601

8.9 0.917 0.860 0.806 0.756 0.709 0.664 0.623 0.584 0.548 0.513

9.0 0.790 0.740 0.694 0.651 0.610 0.572 0.536 0.503 0.471 0.442
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General Notes:

(1)	 Priority and Non-Priority Pollutants are based on EPA’s categories and include parameters 
determined to be to toxic (toxin), carcinogenic (carcinogen), or harmful. Harmful parameters 
include nutrients, biological agents, and those parameters that cause taste and /or odor ef-
fects or physical effects.

(2)	 Carcinogens: chemicals classified by EPA as carcinogens for an oral route of exposure; 
Standards are based upon the incremental risk of causing one additional instance of cancer 
in one million persons. Includes those parameters in classifications A (Human Carcinogen), 
B1 or B2 (Probable Human Carcinogens), and C (Possible Human Carcinogen). 

(3)	 Chronic standards, based on 30 day average concentration, shall not exceed these values. 
Chronic standards will be evaluated on the basis of all samples taken with in any consecu-
tive 30-day period. It is recommended that a minimum of 3 representative samples be pro-
vided.

(4)	 Radionuclide photon-emitters consisting of either beta or gamma emitters and are classified 
as carcinogenic. Their associated Standard is based upon a 4 mrem ede/yr exposure. This 
exposure is based upon daily ingestion of 2 liters of water. The emitters covered under this 
Standard are:

- Cesium, radioactive		  
- Iodine, radioactive 		   
- Strontium -89 and -90, radioactive			   
- Tritium 	  
- Gamma photon emitters

(5) 	 For surface waters the applicable Water Quality Standard is the more restrictive of either the 
Aquatic Life Standard or the Human Health Standards.

(6) 	 Levels of individual petrochemicals in the water column should not exceed 0.010 of the low-
est continuous flow 96-hour LC

50
 to several important fresh water species, each having a 

demonstrated high susceptibility to oils and petrochemicals.  

(7)	 The ingestion of aquatic organisms is based on the assumption of 6.5 grams of aquatic or-
ganisms per day. Where it is shown that consumption is more than 6.5 grams per day, these 
values must be proportionately lowered. For example, if average consumption equals 13 
grams per day then the appropriate standard should be divided by 2.
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NOTES:

(1)	 This column shows current published CWA § 304(a) human health criteria based on MCL, in 
most cases assuming consumption of 2 liters of water. Values for carcinogens are calculated 
at a 10-6 incremental risk level.

(2)	 The potential health effects are based on consumption of water containing pollutant concentra-
tions that exceed the MCL, in most cases, over many years. The listed effects are consistent 
with those that drinking water systems must disclose to the public, on an annual basis, where 
MCL’s have been exceeded during the year covered by the report. See 63 Federal Register 
44512-44536, 40 CFR Parts 141 and 142, National Primary Drinking Water Regulation: Con-
sumer Confidence Reports, Final Rule, August 19, 1998.

(3)	 For lead, the MCL requires a Treatment Technology (TT); however, the action level is 0.015 
mg/L.

(4)	 Potential health effects for nickel are taken from Is Your Drinking Water Safe?, EPA 810-F-
94-002, May, 1994. 

ACRONYMS:
CASRN: Chemical Abstracts Service Registry Number
CSKT: Confederated Salish and Kootenai Indian Tribes of the Flathead Indian Reservation
MCL: Maximum Contaminant Levels
SDWA: Safe Drinking Water Act 
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