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be construed to deny any party the
right to file an action in a court of
competent jurisdiction if he is dissatis-
fied with the amount of the award.

(b) Surface owners shall notify their
lessees or tenants of the regulations in
this part and of the necessary proce-
dure to follow in all cases of alleged
damages. If so authorized in writing,
surface lessees or tenants may rep-
resent the surface owners.

(c) In settlement of damages on re-
stricted land all sums due and payable
shall be paid to the Superintendent for
credit to the account of the Indian en-
titled thereto. The Superintendent will
make the apportionment between the
Indian landowner or owners and sur-
face Lessee of record.

(d) Any person claiming an interest
in any leased tract or in damages
thereto, must furnish to the Super-
intendent a statement in writing show-
ing said claimed interest. Failure to
furnish such statement shall constitute
a waiver of notice and estop said per-
son from claiming any part of such
damages after the same shall have been
disbursed.

[39 FR 22254, June 21, 1974, as amended at 41
FR 50649, Nov. 17, 1976; 43 FR 8137, Feb. 28,
1978. Redesignated at 47 FR 13327, Mar. 30,
1982]

§226.21 Procedure for settlement of
damages claimed.

Where the surface owner or his lessee
suffers damage due to the oil and gas
operations and/or marketing of oil or
gas by lessee or his authorized rep-
resentative, the procedure for recovery
shall be as follows:

(a) The party or parties aggrieved
shall, as soon as possible after the dis-
covery of any damages, serve written
notice to Lessee or his authorized rep-
resentative as provided by §226.18.
Written notice shall contain the nature
and location of the alleged damages,
the date of occurrence, the names of
the party or parties causing said dam-
ages, and the amount of damages. It is
not intended by this requirement to
limit the time within which action
may be brought in the courts to less
than the 90-day period allowed by sec-
tion 2 of the Act of March 2, 1929 (45
Stat. 1478, 1479).
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(b) If the alleged damages are not ad-
justed at the time of such notice, Les-
see or his authorized representative
shall try to adjust the claim with the
party or parties aggrieved within 20
days from receipt of the notice. If the
claimant is the owner of restricted
property and a settlement results, a
copy of the settlement agreement shall
be filed with the Superintendent. If the
settlement agreement is approved by
the Superintendent, payment shall be
made to the Superintendent for the
benefit of said claimant.

(c) If the parties fail to adjust the
claim within the 20 days specified, then
within 10 days thereafter each of the
interested parties shall appoint an ar-
bitrator who immediately upon their
appointment shall agree upon a third
arbitrator. If the two arbitrators shall
fail to agree upon a third arbitrator
within 10 days, they shall immediately
notify the parties in interest. If said
parties cannot agree upon a third arbi-
trator within 5 days after receipt of
such notice, the Superintendent shall
appoint the third arbitrator.

(d) As soon as the third arbitrator is
appointed, the arbitrators shall meet;
hear the evidence and arguments of the
parties; and examine the lands, crops,
improvements, or other property al-
leged to have been injured. Within 10
days they shall render their decision as
to the amount of the damage due. The
arbitrators shall be disinterested per-
sons. The fees and expenses of the third
arbitrator shall be borne equally by the
claimant and Lessee or his authorized
representative. Each Lessee or his au-
thorized representative and claimant
shall pay the fee and expenses for the
arbitrator appointed by him.

(e) When an act of an oil or gas lessee
or his authorized representative results
in injury to both the surface owner and
his lessee, the parties aggrieved shall
join in the appointment of an arbi-
trator. Where the injury complained of
is chargeable to one or more oil or gas
Lessee, or his authorized representa-
tive, such lessee or said representative
shall join in the appointment of an ar-
bitrator.

(f) Any two of the arbitrators may
make a decision as to the amount of
damage due. The decision shall be in
writing and shall be served forthwith
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upon the parties in interest. Hach
party shall have 90 days from the date
the decision is served in which to file
an action in a court of competent juris-
diction. If no such action is filed within
said time and the award is against Les-
see or his/her authorized representa-
tive, he/she shall pay the same, to-
gether with interest at an annual rate
established for the Internal Revenue
Service from date of award, within 10
days after the expiration of said period
for filing an action.

(g) Lessee or his authorized rep-
resentative shall file with the Super-
intendent a report on each settlement
agreement, setting out the nature and
location of the damage, date, and
amount of the settlement, and any
other pertinent information.

[39 FR 22254, June 21, 1974, as amended at 41
FR 50649, Nov. 17, 1976. Redesignated at 47 FR
13327, Mar. 30, 1982, as amended at 55 FR
33115, Aug. 14, 1990; 64 FR 13896, Mar. 23, 1999]

§226.22 Prohibition of pollution.

(a) All operators, contractors,
drillers, service companies, pipe pull-
ing and salvaging contractors, or other
persons, shall at all times conduct
their operations and drill, equip, oper-
ate, produce, plug and abandon all
wells drilled for oil or gas, service wells
or exploratory wells (including seismic,
core and stratigraphic holes) in a man-
ner that will prevent pollution and the
migration of oil, gas, salt water or
other substance from one stratum into
another, including any fresh water
bearing formation.

(b) Pits for drilling mud or delete-
rious substance used in the drilling,
completion, recompletion, or workover
of any well shall be constructed and
maintained to prevent pollution of sur-
face and subsurface fresh water. These
pits shall be enclosed with a fence of at
least four strands of barbed wire, or an
approved substitute, stretched taut to
adequately braced corner posts, unless
the surface owner, user, or the Super-
intendent gives consent to the con-
trary. Immediately after completion of
operations, pits shall be emptied and
leveled unless otherwise requested by
surface owner or user.

(c) Drilling pits shall be adequate to
contain mud and other material ex-
tracted from wells and shall have ade-
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quate storage to maintain a supply of
mud for use in emergencies.

(d) No earthen pit, except those used
in the drilling, completion, recomple-
tion or workover of a well, shall be
constructed, enlarged, reconstructed or
used without approval of the Super-
intendent. Unlined earthen pits shall
not be used for the continued storage
of salt water or other deleterious sub-
stances.

(e) Deleterious fluids other than fresh
water drilling fluids used in drilling or
workover operations, which are dis-
placed or produced in well completion

or stimulation procedures, including
but not limited to fracturing,
acidizing, swabbing, and drill stem

tests, shall be collected into a pit lined
with plastic of at least 30 mil or a
metal tank and maintained separately
from above-mentioned drilling fluids to
allow for separate disposal.

[39 FR 22254, June 21, 1974. Redesignated at 47
FR 13327, Mar. 30, 1982, as amended at 556 FR
33115, Aug. 14, 1990]

§226.23 Easements for wells off leased
premises.

The Superintendent, with the con-
sent of the Osage Tribal Council, may
grant commercial and noncommercial
easements for wells off the leased
premises to be used for purposes associ-
ated with oil and gas production. Rent-
al payable to the Osage Tribe for such
easements shall be an amount agreed
to by Grantee and the Osage Tribal
Council subject to the approval of the
Superintendent. Grantee shall be re-
sponsible for all damages resulting
from the use of such wells and settle-
ment therefor shall be made as pro-
vided in §226.21.

[39 FR 22254, June 21, 1974. Redesignated at 47
FR 13327, Mar. 30, 1982, as amended at 55 FR
33115, Aug. 14, 1990]

§226.24 Lessee’s use of water.

Lessee or his contractor may, with
the approval of the Superintendent, use
water from streams and natural water
courses to the extent that same does
not diminish the supply below the re-
quirements of the surface owner from
whose land the water is taken. Simi-
larly, Lessee or his contractor may use
water from reservoirs formed by the
impoundment of water from such
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