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Subpart G—Administrative Provisions 

23.71 Recordkeeping and information avail-
ability. 

Subpart H—Assistance to State Courts 

23.81 Assistance in identifying witnesses. 
23.82 Assistance in identifying language in-

terpreters. 
23.83 Assistance in locating biological par-

ents of Indian child after termination of 
adoption. 

AUTHORITY: 5 U.S.C. 301; 25 U.S.C. 2, 9, 1901– 
1952. 

SOURCE: 59 FR 2256, Jan. 13, 1994, unless 
otherwise noted. 

Subpart A—Purpose, Definitions, 
and Policy 

§ 23.1 Purpose. 

The purpose of the regulations in this 
part is to govern the provision of fund-
ing for, and the administration of In-
dian child and family service programs 
as authorized by the Indian Child Wel-
fare Act of 1978 (Pub. L. 95–608, 92 Stat. 
3069, 25 U.S.C. 2, 9, 1901–1952). 

§ 23.2 Definitions. 

Act means the Indian Child Welfare 
Act (ICWA), Pub. L. 95–608, 92 Stat. 
3069, 25 U.S.C. 1901 et seq. 

Assistant Secretary means the Assist-
ant Secretary—Indian Affairs, the De-
partment of the Interior. 

Bureau of Indian Affairs (BIA) means 
the Bureau of Indian Affairs, the De-
partment of the Interior. 

Child custody proceeding includes: 
(1) Foster care placement, which 

shall mean any action removing an In-
dian child from his or her parent or In-
dian custodian for temporary place-
ment in a foster home or institution or 
the home of a guardian or conservator 
where the parent or Indian custodian 
cannot have the child returned upon 
demand, but where parental rights 
have not been terminated; 

(2) Termination of parental rights, 
which shall mean any action resulting 
in the termination of the parent-child 
relationship; 

(3) Preadoptive placement, which 
shall mean the temporary placement of 
an Indian child in a foster home or in-
stitution after the termination of pa-

rental rights, but prior to or in lieu of 
adoptive placement; 

(4) Adoptive placement, which shall 
mean the permanent placement of an 
Indian child for adoption, including 
any action resulting in a final decree of 
adoption; and 

(5) Other tribal placements made in 
accordance with the placement pref-
erences of the Act, including the tem-
porary or permanent placement of an 
Indian child in accordance with tribal 
children’s codes and local tribal cus-
tom or tradition; 

(6) The above terms shall not include 
a placement based upon an act which, 
if committed by an adult, would be 
deemed a crime in the jurisdiction 
where the act occurred or upon an 
award, in a divorce proceeding, of cus-
tody to one of the parents. 

Consortium means an association or 
partnership of two or more eligible ap-
plicants who enter into an agreement 
to administer a grant program and to 
provide services under the grant to In-
dian residents in a specific geo-
graphical area when it is administra-
tively feasible to provide an adequate 
level of services within the area. 

Extended family member shall be as de-
fined by the law or custom of the In-
dian child’s tribe or, in the absence of 
such law or custom, shall be a person 
who has reached the age of 18 and who 
is the Indian child’s grandparent, aunt 
or uncle, brother or sister, brother-in- 
law or sister-in-law, niece or nephew, 
first or second cousin, or stepparent. 

Grant means a written agreement be-
tween the BIA and the governing body 
of an Indian tribe or Indian organiza-
tion wherein the BIA provides funds to 
the grantee to plan, conduct or admin-
ister specific programs, services, or ac-
tivities and where the administrative 
and programmatic provisions are spe-
cifically delineated. 

Grantee means the tribal governing 
body of an Indian tribe or Board of Di-
rectors of an Indian organization re-
sponsible for grant administration. 

Grants officer means an officially des-
ignated officer who administers ICWA 
grants awarded by the Bureau of Indian 
Affairs, the Department of the Interior. 

Indian means any person who is a 
member of an Indian tribe, or who is an 
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Alaska Native and a member of a Re-
gional Corporation as defined in sec-
tion 7 of the Alaska Native Claims Set-
tlement Act, 43 U.S.C. 1606. 

Indian child means any unmarried 
person who is under age 18 and is either 
a member of an Indian tribe, or is eligi-
ble for membership in an Indian tribe 
and is the biological child of a member 
of an Indian tribe. 

Indian child’s tribe means the Indian 
tribe in which an Indian child is a 
member or is eligible for membership 
or, in the case of an Indian child who is 
a member of or is eligible for member-
ship in more than one tribe, the Indian 
tribe with which the Indian child has 
the more significant contacts, to be de-
termined in accordance with the BIA’s 
‘‘Guidelines for State Courts—Indian 
Child Custody Proceedings.’’ 

Indian custodian means any Indian 
person who has legal custody of an In-
dian child under tribal law or custom 
or under state law or to whom tem-
porary physical care, custody and con-
trol has been transferred by the parent 
of such child. 

Indian organization, solely for pur-
poses of eligibility for grants under 
subpart D of this part, means any le-
gally established group, association, 
partnership, corporation, or other legal 
entity which is owned or controlled by 
Indians, or a majority (51 percent or 
more) of whose members are Indians. 

Indian preference means preference 
and opportunities for employment and 
training provided to Indians in the ad-
ministration of grants in accordance 
with section 7 (b) of the Indian Self-De-
termination and Education Assistance 
Act (25 U.S.C. 450). 

Indian tribe means any Indian tribe, 
band, nation, or other organized group 
or community of Indians federally rec-
ognized as eligible for the services pro-
vided to Indians by the Secretary be-
cause of their status as Indians, includ-
ing any Alaska Native village as de-
fined in section 3 (c) of the Alaska Na-
tive Claims Settlement Act, 43 U.S.C. 
1602 (c). 

Off-reservation ICWA program means 
an ICWA program administered in ac-
cordance with 25 U.S.C. 1932 by an off- 
reservation Indian organization. 

Parent means the biological parent or 
parents of an Indian child or any In-

dian person who has lawfully adopted 
an Indian child, including adoptions 
under tribal law or custom. The term 
does not include the unwed father 
where paternity has not been acknowl-
edged or established. 

Reservation means Indian country as 
defined in 18 U.S.C. 1151 and any lands 
not covered under such section, title to 
which is either held by the United 
States in trust for the benefit of any 
Indian tribe or individual or held by 
any Indian tribe or individual subject 
to a restriction by the United States 
against alienation. 

Secretary means the Secretary of the 
Interior. 

Service areas solely for newly recog-
nized or restored Indian tribes without es-
tablished reservations means those serv-
ice areas congressionally established 
by Federal law to be the equivalent of 
a reservation for the purpose of deter-
mining the eligibility of a newly recog-
nized or restored Indian tribe and its 
members for all Federal services and 
benefits. 

State court means any agent or agen-
cy of a state, including the District of 
Columbia or any territory or posses-
sion of the United States, or any polit-
ical subdivision empowered by law to 
terminate parental rights or to make 
foster care placements, preadoptive 
placements, or adoptive placements. 

Subgrant means a secondary grant 
that undertakes part of the obligations 
of the primary grant, and assumes the 
legal and financial responsibility for 
the funds awarded and for the perform-
ance of the grant-supported activity. 

Technical assistance means the provi-
sion of oral, written, or other relevant 
information and assistance to prospec-
tive grant applicants in the develop-
ment of their grant proposals. Tech-
nical assistance may include a prelimi-
nary review of an application to assist 
the applicant in identifying the 
strengths and weaknesses of the pro-
posal, ongoing program planning, de-
sign and evaluation, and such other 
program-specific assistance as is nec-
essary for ongoing grant administra-
tion and management. 

Title II means title II of Public Law 
95–608, the Indian Child Welfare Act of 
1978, which authorizes the Secretary to 
make grants to Indian tribes and off- 
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reservation Indian organizations for 
the establishment and operation of In-
dian child and family service programs. 

Tribal Court means a court with juris-
diction over child custody proceedings 
and which is either a Court of Indian 
Offenses, a court established and oper-
ated under the code or custom of an In-
dian tribe, or any other administrative 
body of a tribe which is vested with au-
thority over child custody proceedings. 

Tribal government means the federally 
recognized governing body of an Indian 
tribe. 

Value means face, par, or market 
value, or cost price, either wholesale or 
retail, whichever is greater. 

§ 23.3 Policy. 
In enacting the Indian Child Welfare 

Act of 1978, Pub. L. 95–608, the Congress 
has declared that it is the policy of this 
Nation to protect the best interests of 
Indian children and to promote the sta-
bility and security of Indian tribes and 
Indian families by the establishment of 
minimum Federal standards to prevent 
the arbitrary removal of Indian chil-
dren from their families and tribes and 
to ensure that measures which prevent 
the breakup of Indian families are fol-
lowed in child custody proceedings (25 
U.S.C. 1902). Indian child and family 
service programs receiving title II 
funds and operated by federally recog-
nized Indian tribes and off-reservation 
Indian organizations shall reflect the 
unique values of Indian culture and 
promote the stability and security of 
Indian children, Indian families and In-
dian communities. It is the policy of 
the Bureau of Indian Affairs to empha-
size and facilitate the comprehensive 
design, development and implementa-
tion of Indian child and family service 
programs in coordination with other 
Federal, state, local, and tribal pro-
grams which strengthen and preserve 
Indian families and Indian tribes. 

§ 23.4 Information collection. 
(a) The information collection re-

quirements contained in § 23.13 of this 
part have been approved by the Office 
of Management and Budget (OMB) 
under 44 U.S.C. 3501 et seq., and as-
signed clearance number 1076–0111. 

(1) This information will be used to 
determine eligibility for payment of 

legal fees for indigent Indian parents 
and Indian custodians, involved in in-
voluntary Indian child custody pro-
ceedings in state courts, who are not 
eligible for legal services through other 
mechanisms. Response to this request 
is required to obtain a benefit. 

(2) Public reporting for this informa-
tion collection is estimated to average 
10 hours per response, including the 
time for reviewing instructions, gath-
ering and maintaining data, and com-
pleting and reviewing the information 
collection. Direct comments regarding 
the burden estimate or any aspect of 
this information collection should be 
mailed or hand-delivered to the Bureau 
of Indian Affairs, Information Collec-
tion Clearance Officer, Room 336–SIB, 
1849 C Street, NW., Washington, DC 
20240; and the Office of Information and 
Regulatory Affairs Paperwork Reduc-
tion Project—1076–0111, Office of Man-
agement and Budget, Washington, DC 
20503. 

(b) The information collection re-
quirements contained in §§ 23.21; 23.31; 
23.46; 23.47, and 23.71 have been ap-
proved by the Office of Management 
and Budget under 44 U.S.C. 3501 et seq. 
and assigned clearance number 1076– 
0131. The information collection re-
quirements under §§ 23.21 and 23.31 are 
collected in the form of ICWA grant ap-
plications from Indian tribes and off- 
reservation Indian organizations. A re-
sponse to this request is required to ob-
tain grant funds. The information col-
lection requirements under § 23.46 are 
collected in compliance with applicable 
OMB circulars on financial manage-
ment, internal and external controls 
and other fiscal assurances in accord-
ance with existing Federal grant ad-
ministration and reporting require-
ments. The grantee information collec-
tion requirements under § 23.47 are col-
lected in the form of quarterly and an-
nual program performance narrative 
reports and statistical data as required 
by the grant award document. Pursu-
ant to 25 U.S.C. 1951, the information 
collection requirement under § 23.71 is 
collected from state courts entering 
final adoption decrees for any Indian 
child and is provided to and maintained 
by the Secretary. 
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