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(3) If no initial determination has
been made at the end of the 10-day pe-
riod provided in paragraph (a)(1) of this
section, including any extension, the
requester may appeal the action to the
FOIA Appeals Officer.

(4) If the FOIA Officer determines
that another agency is responsible for
responding to a request or part thereof,
the FOIA Officer shall refer such re-
quest to the appropriate agency. The
FOIA Officer shall inform the requester
of the referral and of the name and ad-
dress of the agency or agencies to
which the request has been referred.

(b) Granting of requests. When the
FOIA Officer determines that the re-
quested records shall be made avail-
able, he or she shall:

(1) Provide copies of the requested
records; or

(2) Notify the requester of his or her
decision, including a brief statement of
when and how the records will be pro-
vided. Requested records shall then be
promptly made available.

(c) Denial of requests. When the FOIA
Officer determines that access to re-
quested records should be denied, he or
she shall notify the requester of the de-
nial, the grounds for withholding the
records, and the procedures for appeal
of the denial.

§517.7 Appeals.

(a) Right of appeal. A requester may
appeal to the FOIA Appeals Officer any
adverse determination.

(b) Notice of appeal—(1) Time for ap-
peal. An appeal must be received no
later than thirty (30) working days
after notification of denial of access or
after the time limit for response by the
FOIA Officer has expired.

(2) Form of appeal. An appeal shall be
initiated by filing a written notice of
appeal. The notice shall be accom-
panied by copies of the original request
and the initial denial. To expedite the
appellate process and give the re-
quester an opportunity to present his
or her arguments, the notice should
contain a brief statement of the rea-
sons why the requester believes the ini-
tial denial to have been in error. The
appeal shall be addressed to the Free-
dom of Information Act Appeals Offi-
cer, National Indian Gaming Commis-
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sion, 1850 M St., NW., suite 250, Wash-
ington, DC 20036.

(c) Final agency determinations. The
FOIA Appeals Officer shall issue a final
written determination, stating the
basis for its decision, within twenty
(20) working days after receipt of a no-
tice of appeal. If the determination is
to provide access to the requested
records, the FOIA Officer shall make
those records immediately available to
the requester. If the determination up-
holds the denial of access to the re-
quested records, the FOIA Appeals Offi-
cer shall notify the requester of the de-
termination and the right of the re-
quester to obtain judicial review in the
appropriate federal district court.

§517.8 Fees.

(a) In general. Fees pursuant to the
FOIA shall be assessed according to the
schedule contained in paragraph (b) of
this section for services rendered by
the Commission in response to requests
for records under this part. All fees
shall be charged to the requester, ex-
cept where the charging of fees is lim-
ited under paragraph (d) of this section
or where a waiver or reduction of fees
is granted under paragraph (c) of this
section. Requesters shall pay fees by
check or money order made payable to
the Treasury of the United States.

(b) Charges for responding to FOIA re-
quests. The following fees shall be as-
sessed in responding to requests for
records submitted under this part, un-
less a waiver or reduction of fees has
been granted pursuant to paragraph (c)
of this section:

(1) Copies. The Commission shall
charge $0.10 per page for copies of docu-
ments up to 8%”x14”. For copies pre-
pared by computer, the Commission
will charge actual costs of production
of the computer printouts, including
operator time. For other methods of re-
production, the Commission shall
charge the actual costs of producing
the documents.

(2) Searches. (i) Manual searches.
Whenever feasible, the Commission
will charge at the salary rate (basic
pay plus a percent for benefits) of the
employee or employees performing the
search. However, where a homogenous
class of personnel is used exclusively in
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a search (e.g. all administrative/cler-
ical or all professional/executive), the
Commission shall charge $12.50 per
hour for clerical time and $30.00 per
hour for professional time. Charges for
search time less than a full hour will
be in increments of quarter hours.

(i1) Computer searches. The Commis-
sion will charge the actual direct costs
of conducting computer searches.
These direct costs shall include the
cost of operating the central processing
unit for that portion of operating time
that is directly attributable to search-
ing for requested records, as well as the
costs of operator/programmer salary
apportionable to the search. The Com-
mission is not required to alter or de-
velop programming to conduct
searches.

(3) Review fees. Review fees shall be
assessed only with respect to those re-
questers who seek records for a com-
mercial use under paragraph (d)(1) of
this section. Review fees shall be as-
sessed at the same rates as those listed
under paragraph (b)(2)(i) of this sec-
tion. Review fees shall be assessed only
for the initial record review, for exam-
ple, review undertaken when the Com-
mission analyzes the applicability of a
particular exemption to a particular
record or portion thereof at the initial
request level. No charge shall be as-
sessed at the administrative appeal
level of an exemption already applied.

(c) Statutory waiver. Documents shall
be furnished without charge or at a
charge below that listed in paragraphs
(b) of this section where it is deter-
mined, based upon information pro-
vided by a requester or otherwise made
known to the FOIA Officer, that disclo-
sure of the requested information is in
the public interest. Disclosure is in the
public interest if it is likely to con-
tribute significantly to public under-
standing of government operations and
is not primarily for commercial pur-
poses. Requests for a waiver or reduc-
tion of fees shall be considered on a
case by case basis. In order to deter-
mine whether the fee waiver require-
ment is met, the FOIA Officer shall
consider the following six factors:

(1) The subject of the request. Whether
the subject of the requested records
concerns the operations or activities of
the government;

§517.8

(2) The informative value of the infor-
mation to be disclosed. Whether the dis-
closure is likely to contribute to an un-
derstanding of government operations
or activities;

(3) The contribution to an under-
standing of the subject by the general
public likely to result from disclosure.
Whether disclosure of the requested in-
formation will contribute to public un-
derstanding;

(4) The significance of the contribution
to public understanding. Whether the
disclosure is likely to contribute sig-
nificantly to public understanding of
government operations or activities;

(5) The existence and magnitude of com-
mercial interest. Whether the requester
has a commercial interest that would
be furthered by the requested disclo-
sure; and, if so

(6) The primary interest in disclosure.
Whether the magnitude of the identi-
fied commercial interest of the re-
quester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in
the commercial interest of the re-
quester.

(d) Types of requesters. There are four
categories of FOIA requesters: com-
mercial use requesters, educational and
non-commercial scientific institutional
requesters, representatives of the news
media, and all other requesters. These
terms are defined in §517.2. Specific
levels of fees are prescribed below for
each of these categories.

(1) Commercial-use requesters. The
FOIA Officer shall charge commercial
use requesters the full direct costs of
searching for, reviewing, and dupli-
cating requested records.

(2) Educational and non-commercial sci-
entific institution requesters. The FOIA
Officer shall charge educational and
non-commercial scientific institution
requesters for document duplication
only, except that the first 100 pages of
copies shall be provided without
charge.

(38) News media requesters. The FOIA
Officer shall charge news media re-
questers for document duplication
costs only, except that the first 100
pages of paper copies shall be provided
without charge.

(4) All other requesters. The FOIA Offi-
cer shall charge requesters who do not
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fall into any of the above categories
fees which recover the full reasonable
direct costs incurred for searching for
and reproducing records if that total
cost exceeds $15.00, except that the first
100 pages and the first two hours of
manual search time shall not be
charged. To apply this term to com-
puter searches, the FOIA Officer will
determine the total hourly cost of op-
erating the central processing unit and
the operator’s salary (plus 16 percent
for benefits). When the cost of the
search equals the equivalent dollar
amount of two hours of the salary of
the person performing the search, the
FOIA Officer will begin assessing
charges for the computer search.

(e) Charges for unsuccessful searches.
Ordinarily, no charge will be assessed
when requested records are not found
or when the records located are with-
held as exempt. However, if the re-
quester has been notified of the esti-
mated cost of the search time and has
been advised specifically that the re-
quested records may not exist or may
be withheld as exempt, fees may be
charged.

(f) Charges for interest. The FOIA Offi-
cer may assess interest charges on an
unpaid bill, accrued under previous
FOIA request(s), starting on the 3lst
day following the day on which the bill
was sent to the requester. A fee re-
ceived by the FOIA Officer, even if not
processed, will result in a stay of the
accrual of interest. The Commission
shall follow the provisions of the Debt
Collection Act of 1982 and the imple-
menting procedures to recover any in-
debtedness owed to the Commission.

(g) Aggregating requests. A requester
or a group of requesters may not sub-
mit multiple requests at the same
time, each seeking portions of a docu-
ment or documents solely in order to
avoid payment of fees. When the Com-
mission reasonably believes that a re-
quester is attempting to divide a re-
quest into a series of requests to evade
an assessment of fees, the Commission
may aggregate such request and charge
accordingly.

(h) Advance payment of fees. Fees may
be paid upon provision of the requested
records, except that payment may be
required prior to that time if the re-
quester has previously failed to pay
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fees or if the FOIA Officer determines
the total fee will exceed $250. When
payment is required in advance of the
processing of a request, the time limits
prescribed in §517.6 shall not be deemed
to begin until the FOIA Officer has re-
ceived payment of the assessed fee.

(i) Payment of fees. Where it is antici-
pated that the cost of providing the re-
quested record will exceed $25.00 after
the free duplication and search time
has been calculated, and the requester
has not indicated in advance a willing-
ness to pay a fee greater than $25.00,
the FOIA Officer shall promptly notify
the requester of the amount of the an-
ticipated fee or a portion thereof,
which can readily be estimated. The
notification shall offer the requesting
party an opportunity to confer with
agency representatives for the purpose
of reformulating the request so as to
meet the requester’s needs at a reduced
cost.

PART 518—SELF REGULATION OF
CLASS Il GAMING

Sec.

518.1 What does this part cover?

518.2 Who may petition for a certificate of
self-regulation?

518.3 What must a tribe submit to the Com-
mission as part of its petition?

518.4 What criteria must a tribe meet to re-
ceive a certificate of self-regulation?
518.5 What process will the Commission use

to review petitions?

518.6 When will a certificate of self-regula-
tion become effective?

518.7 If a tribe holds a certificate of self-reg-
ulation, is it required to report informa-
tion to the Commission to maintain its
self-regulatory status?

518.8 Does a tribe that holds a certificate of
self-regulation have a continuous duty to
advise the Commission of any informa-
tion?

518.9 Are any of the investigative or en-
forcement powers of the Commission
limited by the issuance of a certificate of
self-regulation?

518.10 Under what circumstances may the
Commission remove a certificate of self-
regulation?

518.11 May a tribe request a hearing on the
Commission’s proposal to remove its cer-
tificate?

518.12 May a tribe request reconsideration
by the Commission of a denial of a peti-
tion or a removal of a certificate of self-
regulation?
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