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in the ordinary course of business and 
promptly replaced by similar items of 
collateral, such as inventory. 

(7) Allow the borrower to move any 
significant portion of its business oper-
ations to a location that is not on or 
near an Indian reservation or tribal 
service area recognized by BIA. 

(8) Be likely to materially increase 
the risk of a claim on BIA’s guaranty 
or insurance coverage, or materially 
reduce the aggregate value of the col-
lateral securing the loan. 

(9) Cure a default for which BIA is to 
receive notice under § 103.35(b). 

(b) In the case of an insured loan, the 
amount of which will not exceed 
$100,000 when combined with all other 
insured loans from the lender to the 
borrower, the lender need not obtain 
BIA’s prior approval to make any of 
the loan modifications indicated in 
§ 103.34(a), except as provided in 
§ 103.21(b). However, all loan modifica-
tions must remain consistent with the 
lender’s loan insurance agreement with 
BIA, and in the event of an increase in 
the borrower’s outstanding principal 
amount (if a term loan), or maximum 
available credit (if a revolving loan), 
the lender must send BIA an additional 
premium payment in accordance with 
§§ 103.8, 103.19 and this section. The 
lender must pay the additional pre-
mium only on the increase in the out-
standing principal amount of the loan 
(if a term loan) or the increase in the 
credit limit available to the borrower 
(if a revolving loan). To the extent a 
loan modification changes any of the 
information supplied to BIA under 
§ 103.18(b)(3), the lender also must 
promptly notify BIA of the new infor-
mation. 

(c) Subject to any applicable BIA 
loan guaranty or insurance coverage 
conditions, a lender may extend addi-
tional loans to a borrower without BIA 
approval, if the additional loans are 
not to be guaranteed or insured under 
the Program. 

Subpart G—Default and Payment 
by BIA 

§ 103.35 What must the lender do if the 
borrower defaults on the loan? 

(a) The lender must send written no-
tice of the default to the borrower, and 

otherwise meet the standard of care es-
tablished for the lender in this part. 
The lender’s notice to the borrower 
should be sent as soon as possible after 
the default, but in any event before the 
lender’s notice to BIA under paragraph 
(b) of this section. For purposes of the 
Program, ‘‘default’’ will mean a default 
as defined in this part. 

(b) The lender also must send written 
notice of the default to BIA by cer-
tified mail (return receipt requested), 
or by a nationally-recognized overnight 
delivery service (signature of recipient 
required) within 60 calendar days of the 
default, unless the default is fully 
cured before that deadline. This notice 
is required even if the lender grants the 
borrower a forbearance under 
§ 103.36(a). One purpose of the notice is 
to give BIA the opportunity to inter-
vene and seek assistance for the bor-
rower, even though BIA has no duty, 
either to the lender or the borrower, to 
do so. Another purpose of the notice is 
to permit BIA to plan for a possible 
loss claim from the lender, under 
§ 103.36(d). The lender’s notice must 
clearly indicate: 

(1) The identity of the borrower; 
(2) The applicable Program guaranty 

certificate or insurance agreement 
number; 

(3) The date and nature of all bases 
for default; 

(4) If a monetary default, the amount 
of past due principal and interest, the 
date through which interest has been 
calculated, and the amount of any late 
fees, precautionary advances, or other 
amounts the lender claims; 

(5) The nature and outcome of any 
correspondence or other contacts with 
the borrower concerning the default; 
and 

(6) The precise nature of any action 
the borrower could take to cure the de-
fault. 

§ 103.36 What options and remedies 
does the lender have if the bor-
rower defaults on the loan? 

(a) The lender may grant the bor-
rower a temporary forbearance, even 
beyond any default cure periods speci-
fied in the loan documents, if doing so 

VerDate Aug<31>2005 13:23 Apr 17, 2006 Jkt 208082 PO 00000 Frm 00336 Fmt 8010 Sfmt 8010 Y:\SGML\208082.XXX 208082



327 

Bureau of Indian Affairs, Interior § 103.36 

is likely to result in the borrower cur-
ing the default. However, BIA must ap-
prove in writing any forbearance or 
other agreement that: 

(1) Permanently modifies the terms 
of the loan in any manner indicated by 
§ 103.34(a); 

(2) Would allow the borrower’s de-
fault to extend beyond the deadline es-
tablished in § 103.36(d) for the lender to 
elect a remedy; or 

(3) Is not likely to result in the bor-
rower curing the default. 

(b) The lender may make pre-
cautionary advances on the borrower’s 
behalf during the default, if doing so is 
reasonably necessary to ensure that 
loan recovery prospects do not signifi-
cantly deteriorate. Items for which the 
lender may make precautionary ad-
vances include, for example: 

(1) Hazard, liability, or key man life 
insurance premiums; 

(2) Security measures to safeguard 
abandoned business assets; 

(3) Real or personal property taxes; 
(4) Corrective actions required by 

court or administrative orders; or 
(5) Essential maintenance. 
(c) BIA will guaranty or insure the 

amount of precautionary advances 
from the date of each advance to the 
same extent as other amounts due 
under the loan, if: 

(1) The borrower has demonstrated 
its inability or unwillingness to make 
the payment or perform the duty that 
jeopardizes loan recovery, including by 
undue delay in making the payment or 
performing the duty; 

(2) The total expense of all pre-
cautionary advances by the lender does 
not at the time of the advance exceed 
10 percent of the outstanding principal 
balance of the loan; 

(3) Where loan document provisions 
do not require the borrower to repay 
precautionary advances (however 
termed) when made by the lender, or 
where the total expense of all pre-
cautionary advances by the lender will 
exceed 10 percent of the outstanding 
principal balance of the loan when 
made, the lender secures BIA’s prior 
written approval; and 

(4) The lender properly claims and 
documents all precautionary advances, 
if and when it submits a claim for loss 
under § 103.37. 

(d) If the default remains uncured, 
the lender must send BIA a written no-
tice by certified mail (return receipt 
requested), or by a nationally-recog-
nized overnight delivery service (signa-
ture of recipient required) within 90 
calendar days of the default to select 
one of the following remedies: 

(1) In the case of a guaranteed loan, 
the lender may submit a claim to BIA 
for its loss; 

(2) In the case of either a guaranteed 
or insured loan, the lender may liq-
uidate all collateral securing the loan, 
and upon completion, if it has a resid-
ual loss on the loan, it may submit a 
claim to BIA for that loss; or 

(3) The lender may negotiate a loan 
modification agreement with the bor-
rower to permanently change the 
terms of the loan in a manner that will 
cure the default. If the lender chooses 
this remedy, it may take no longer 
than 45 calendar days from the date 
BIA receives the notice of remedy se-
lection to finalize a loan modification 
agreement and secure BIA’s written ap-
proval of it, unless BIA specifically ex-
tends this deadline in writing. How-
ever, the lender may at any time before 
the expiration of the 45-day period (or 
any extension thereof) change its 
choice of remedy by sending BIA a no-
tice otherwise complying with 
§ 103.36(d)(1) or (2). If the lender fails to 
send BIA a notice changing its choice 
of remedy and does not finalize an ap-
proved loan modification agreement 
within the 45-day period (or any exten-
sion thereof), the lender’s only permis-
sible remedy under the Program will be 
to pursue the procedure specified in 
§ 103.36(d)(2). 

(e) Failure by the lender to provide 
BIA with notice of the lender’s election 
of remedy within 90 calendar days of 
the default, as indicated in § 103.36(d), 
will invalidate BIA’s loan guaranty 
certificate or insurance coverage for 
that particular loan, absent an express 
waiver of this provision by BIA. BIA 
may preserve the validity of a loan 
guaranty certificate or insurance cov-
erage through waiver of this provision 
only when BIA determines, in its dis-
cretion, that: 

(1) The lender consistently has acted 
in good faith, and 
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(2) The lender’s failure to provide 
timely notice either: 

(i) Has not caused any actual or po-
tential prejudice to BIA; or 

(ii) Was the result of the lender rely-
ing upon specific written advice from a 
BIA official. 

§ 103.37 What must the lender do to 
collect payment under its loan 
guaranty certificate or loan insur-
ance coverage? 

(a) For guaranteed loans, the lender 
must submit a claim for its loss on a 
form approved by BIA. 

(1) If the lender makes an immediate 
claim under § 103.36(d)(1), it must send 
BIA the claim for loss within 90 cal-
endar days of the default by certified 
mail (return receipt requested), or by a 
nationally-recognized overnight deliv-
ery service (signature of recipient re-
quired). The lender’s claim for loss may 
include interest that has accrued on 
the outstanding principal amount of 
the loan only through the date it sub-
mits the claim. 

(2) If the lender elects first to liq-
uidate the collateral securing the loan 
under § 103.36(d)(2), and has a residual 
loss after doing so, it must send BIA 
the claim for loss within 30 calendar 
days of completing all liquidation ef-
forts. The lender must perform collat-
eral liquidation as expeditiously and 
thoroughly as is reasonably possible, 
within the standards established by 
this part. The lender’s claim for loss 
may include interest that has accrued 
on the outstanding principal amount of 
the loan only through the earlier of: 

(i) The date it submits the claim; 
(ii) The date the lender gets a judg-

ment of foreclosure or sale (or the non- 
judicial equivalent) on the principal 
collateral securing the loan; or 

(iii) One hundred eighty calendar 
days after the date of the default. 

(b) For insured loans, after liqui-
dating all loan collateral, the lender 
must submit a claim for its loss (if 
any) on a form approved by BIA. The 
lender must send BIA the claim for loss 
by certified mail (return receipt re-
quested), or by a nationally-recognized 
overnight delivery service (signature of 
recipient required) within 30 calendar 
days of completing all liquidation ef-
forts. The lender must perform collat-

eral liquidation as expeditiously and 
thoroughly as is reasonably possible, 
within the standards established by 
this part. The lender’s claim for loss 
may include interest that has accrued 
on the outstanding principal amount of 
the loan through the earlier of: 

(1) The date it submits the claim; 
(2) The date the lender gets a judg-

ment of foreclosure or sale (or the non- 
judicial equivalent) on the principal 
collateral securing the loan; or 

(3) One hundred eighty calendar days 
after the date of the default. 

(c) Whenever the lender liquidates 
loan collateral under § 103.36(d)(2), it 
must vigorously pursue all reasonable 
methods of collection concerning the 
loan collateral before submitting a 
claim for its residual loss (if any) to 
BIA. Without limiting the generality of 
the preceding sentence, the lender 
must: 

(1) Foreclose, either judicially or 
non-judicially, all rights of redemption 
the borrower or any co-maker or guar-
antor of the loan (other than BIA) may 
have in collateral under any mortgage 
securing the loan; 

(2) Gather and dispose of all personal 
property pledged as collateral under 
the loan, in accordance with applicable 
law; 

(3) Exercise all set-off rights the 
lender may have under contract or ap-
plicable law; 

(4) Make demand for payment on the 
borrower, all co-makers, and all guar-
antors of the loan (other than BIA); 
and 

(5) Participate fully in all bank-
ruptcy proceedings that may arise in-
volving the borrower and any co-maker 
or guarantor of the loan. Full partici-
pation might include, for example, fil-
ing a proof of claim in the case, attend-
ing creditors’ meetings, and seeking a 
court order releasing the automatic 
stay of collection efforts so that the 
lender can liquidate affected loan col-
lateral. 

(d) BIA may require further informa-
tion, including without limitation cop-
ies of any documents the lender is to 
maintain under § 103.32 and all docu-
mentation of liquidation efforts, to 
help BIA evaluate the lender’s claim 
for loss. 
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