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(b) Transferring any interest in an
insured loan to another person will
void the insurance coverage for that
loan, except where the transfer is ef-
fected by a merger.

§103.29 What if the lender transfers
the entire loan?

(a) A lender may transfer all of its
rights in a guaranteed loan to any
other person. The acquiring person
must send BIA written notice of the
transfer, describing the borrower, the
loan, BIA’s loan guaranty certificate
number, and the acquiring person’s
name and address. Starting on the date
of the transfer, only the acquiring per-
son will be entitled to exercise the
rights conferred by BIA’s loan guar-
anty certificate, and will from that
point forward be considered the lender
for purposes of the Program. The ac-
quiring person must service the guar-
anteed loan and otherwise perform all
of the duties required of the lender
under the Program and the loan guar-
anty certificate. Except when a trans-
fer is effected by a merger, any failure
by the acquiring person to send BIA
proper notice of the transfer within 30
calendar days of the transfer date will
void BIA’s loan guaranty certificate,
without further action.

(b) Transferring an insured loan to
another person will void the insurance
coverage for that loan, except where
the transfer is effected by a merger.

(c) If a lender is not the surviving en-
tity after a merger, the lender’s suc-
cessor must notify BIA in writing of
the change within 30 calendar days of
the merger. The lender also must re-
apply to become an approved lender
under the Program, as indicated in
§103.11.

Subpart F—Loan Servicing
Requirements

§103.30 What standard of care must a
lender meet?

Lenders must service all loans guar-
anteed or insured under the Program in
a commercially reasonable manner, in
accordance with standards and proce-
dures adopted by prudent lenders in the
BIA region in which the borrower’s
business is located, and in accordance
with this part. If the lender fails to fol-

§103.30

low any of these standards, BIA may
reduce or eliminate entirely the
amount payable under its guaranty or
insurance coverage to the extent BIA
can reasonably attribute the loss to
the lender’s failure. BIA also may deny
payment completely if the lender gets
a loan guaranty or insurance coverage
through fraud, or negligently allows a
borrower’s fraudulent loan application
or use of loan funds to go undetected.
In particular, and without limitation,
lenders must:

(a) Check and verify information con-
tained in the borrower’s loan applica-
tion, such as the borrower’s eligibility,
the authority of persons acting on be-
half of the borrower, and the title sta-
tus of any proposed collateral;

(b) Take reasonable precautions to
assure that loan proceeds are used as
specified in BIA’s guaranty certificate
or written insurance approval, or if not
so specified, then in descending order
of importance:

(1) BIA’s written loan guaranty ap-
proval;

(2) The loan documents;

(3) The terms of the lender’s final
loan commitment to the borrower; or

(4) The borrower’s loan application;

(c) When feasible, require the bor-
rower to use automatic bank account
debiting to make loan payments;

(d) Require the borrower to take title
to real and personal property pur-
chased with loan proceeds in the bor-
rower’s own name, except for real prop-
erty to be held in trust by the United
States for the benefit of a borrower
that is a tribe;

(e) Promptly record all security in-
terests and subsequently keep them in
effect. Lenders must record all mort-
gages and other security interests in
accordance with State and local law,
including the laws of any tribe that
may have jurisdiction. Lenders also
must record any leasehold mortgages
or assignments of income involving in-
dividual Indian or tribal trust land
with the BIA office having responsi-
bility for maintaining records on that
trust land;

(f) Assure, to the extent reasonably
practicable, that the borrower and any
guarantor of the loan (other than BIA)
keep current on all taxes levied on real
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and personal property used in the bor-
rower’s business or as collateral for the
loan, and on all applicable payroll
taxes;

(g) Assure, to the extent reasonably
practicable, that all required insurance
policies remain in effect, including haz-
ard, liability, key man life, and other
kinds of insurance, in amounts reason-
ably necessary to protect the interests
of the borrower, the borrower’s busi-
ness, and the lender;

(h) Assure, to the extent reasonably
practicable, that the borrower remains
in compliance with all applicable Fed-
eral, State, local and tribal laws, in-
cluding environmental laws and laws
concerning the preservation of histor-
ical and archeological sites and data;

(i) Assure, to the extent reasonably
practicable, that the borrower causes
any construction, renovation, or demo-
lition work funded by the loan to pro-
ceed in accordance with approved con-
struction contracts and plans and spec-
ifications, which must be sufficient in
scope and detail to adequately govern
the work;

(j) Reserve for itself and BIA the
right to inspect the borrower’s business
records and all loan collateral at any
reasonable time;

(k) Promptly notify the borrower in
writing of any material breach by the
borrower of the terms of its loan, with
specific instructions on how to cure the
breach and a deadline for doing so;

(1) Participate in any probate, receiv-
ership, bankruptcy, or similar pro-
ceeding involving the borrower and any
guarantor or co-maker of the bor-
rower’s debt, to the extent necessary to
maintain the greatest possible rights
to repayment; and

(m) Otherwise seek to avoid and miti-
gate any potential loss arising from
the loan, using at least that level of
care the lender would use if it did not
have a BIA loan guaranty or insurance
coverage.

§103.31 What loan servicing require-
ments apply to BIA?

Once a lender extends a loan that is
guaranteed or insured under the Pro-
gram, BIA has no responsibility for de-
cisions concerning it, except for:

(a) Any approvals required under this
part;
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(b) Any decisions reserved to BIA
under conditions of BIA’s guaranty cer-
tificate or insurance coverage; and

(c) Decisions concerning a loan that
the lender has assigned to BIA or to
which BIA is subrogated by virtue of
paying a claim based on a guaranty
certificate or insurance coverage.

§103.32 What sort of loan documenta-
tion does BIA expect the lender to
maintain?

For every loan guaranteed or insured
under the Program, the lender must
maintain:

(a) BIA’s original loan guaranty cer-
tificate or insurance coverage approval
letter, if applicable;

(b) Original signed and/or certified
counterparts of all final loan docu-
ments, including those listed in §103.17
(concerning documents required for
loan closing), all renewals, modifica-

tions, and additions to those docu-
ments, and signed settlement state-
ments;

(c) Originals or copies, as appro-
priate, of all documents gathered by
the lender under §§103.12, 103.13 and
103.26 (concerning information sub-
mitted by the borrower in its loan ap-
plication, and information supplied to
BIA in the lender’s loan guaranty or
insurance coverage application);

(d) Originals or copies, as appro-
priate, of all applicable insurance bind-
ers or certificates, including without
limitation hazard, liability, key man
life, and title insurance;

(e) A complete and current history of
all loan transactions, including dated
disbursements, payments, adjustments,
and notes describing all contacts with
the borrower;

(f) Originals or copies, as appropriate,
of all correspondence with the bor-
rower, including default notices and
evidence of receipt;

(g) Originals or copies, as appro-
priate, of all correspondence, notices,
news items or other information con-
cerning the borrower, whether gath-
ered by the lender or furnished to it,
containing material information about
the borrower and its business oper-
ations;

(h) Originals or copies, as appro-
priate, of all advertisements, notices,
title instruments, accountings, and
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