§1000.86

AFA with a term that exceeds one year
in accordance with section 105(c)(1) of
Title I of Pub. L. 93-638.

DETERMINING WHAT PROGRAMS MAY BE
INCLUDED IN AN AFA

§1000.86 What types of programs may
be included in an AFA?

A Tribe/Consortium may include in
its AFA programs administered by
BIA, without regard to the BIA agency
or office that administers the program,
including any program identified in
section 403(b)(1) of the Act.

§1000.87 How does the AFA specify
the services provided, functions
performed, and responsibilities as-
sumed by the Tribe/Consortium and
those retained by the Secretary?

(a) The AFA must specify in writing
the services, functions, and responsibil-
ities to be assumed by the Tribe/Con-
sortium and the functions, services,
and responsibilities to be retained by
the Secretary.

(b) Any division of responsibilities
between the Tribe/Consortium and BIA
should be clearly stated in writing as
part of the AFA. Similarly, when there
is a relationship between the program
and BIA’s residual responsibility, the
relationship should be in writing.

§1000.88 Do Tribes/Consortia need
Secretarial approval to redesign
BIA programs that the Tribe/Con-
sortium administers under an AFA?

No, the Secretary does not have to
approve a redesign of a program under
the AFA, except when the redesign in-
volves a waiver of a regulation.

(a) The Secretary must approve any
waiver, in accordance with subpart J of
this part, before redesign takes place.

(b) This section does not authorize
redesign of programs where other pro-
hibitions exist.

(c) Redesign shall not result in the
Tribe/Consortium being entitled to re-
ceive more or less funding for the pro-
gram from BIA.

(d) Redesign of construction
project(s) included in an AFA must be
done in accordance with subpart K of
this part.

25 CFR Ch. VI (4-1-06 Edition)

§1000.89 Can the terms and conditions
in an AFA be amended during the
year it is in effect?

Yes, terms and conditions in an AFA
may be amended during the year it is
in effect as agreed to by both the Tribe/
Consortium and the Secretary.

§1000.90 What happens if an AFA ex-
pires before the effective date of
the successor AFA?

If the effective date of the successor
AFA is not on or before the expiration
of the current AFA, subject to terms
mutually agreed upon by the Tribe/
Consortium and the Department at the
time the current AFA was negotiated
or in a subsequent amendment, the
Tribe/Consortium may continue to
carry out the program authorized
under the AFA to the extent adequate
resources are available. During this ex-
tension period, the current AFA shall
remain in effect, including coverage of
the Tribe/Consortium under the Fed-
eral Tort Claims Act (FTCA) 28 U.S.C.
2671-2680 (1994), and the Tribe/Consor-
tium may use any funds remaining
under the AFA, savings from other pro-
grams or Tribal funds to carry out the
program. Nothing in this section au-
thorizes an AFA to be continued be-
yond the completion of the program
authorized under the AFA or the
amended AFA. This section also does
not entitle a Tribe/Consortium to re-
ceive, nor does it prevent a Tribe from
receiving, additional funding under any
successor AFA. The successor AFA
must provide funding to the Tribe/Con-
sortium at a level necessary for the
Tribe/Consortium to perform the pro-
grams, functions, services, and activi-
ties or portions thereof (PFSAs) for the
full period it was or will be performed.

DETERMINING AFA AMOUNTS

§1000.91 What funds must be trans-
ferred to a Tribe/Consortium under
an AFA?

(a) At the option of the Tribe/Consor-
tium, the Secretary must provide the
following program funds to the Tribe/
Consortium through an AFA:

(1) An amount equal to the amount
that the Tribe/Consortium would have
been eligible to receive under contracts
and grants for direct programs and

1166



