§1000.366

§1000.366 Can the Department con-
duct more than one trust evalua-
tion per Tribe per year?

Trust evaluations are normally con-
ducted annually. When the Department
receives information of a threat of im-
minent jeopardy to a trust asset, nat-
ural resource, or the public health and
safety, the Secretary, as trustee, may
conduct a preliminary investigation. If
the preliminary investigation shows
that appropriate, sufficient data are
present to indicate there may be immi-
nent jeopardy, the Secretary’s des-
ignated representative:

(a) Will notify the Tribe/Consortium
in writing; and

(b) May conduct an on-site inspection
upon 2 days’ advance written notice to
the Tribe/Consortium.

§1000.367 Will the Department evalu-
ate a Tribe’s/Consortium’s perform-
ance of non-trust related programs?

This depends on the terms contained
in the AFA.

Subpart P—Reports

§1000.380 What is the purpose of this
subpart?

This subpart describes what reports
are developed under self-governance.

§1000.381 How is information about
self-governance developed and re-
ported?

Annually, the Secretary will compile
a report on self-governance for submis-
sion to the Congress. The report will be
based on:

(a) Audit reports routinely submitted
by Tribes/Consortia;

(b) The number of retrocessions re-
quested by Tribes/Consortia in the re-
porting year;

(c) The number of reassumptions that
occurred in the reporting year;

(d) Federal reductions-in-force and
reorganizations resulting from self-
governance activity;

(e) The type of residual functions and
amount of residual funding retained by
BIA; and

(f) An annual report submitted to the
Secretary by each Tribe/Consortium as
described in

25 CFR Ch. VI (4-1-06 Edition)

§1000.382 What may the Tribe’s/Con-
sortium’s annual report on self-gov-
ernance address?

(a) The Tribe’s/Consortium’s annual
self-governance report may address:

(1) A list of unmet Tribal needs in
order of priority;

(2) The approved, year-end Tribal
budget for the programs and services
funded under self-governance, summa-
rized and annotated as the Tribe may
deem appropriate;

(3) Identification of any reallocation
of trust programs;

(4) Program and service delivery
highlights, which may include a nar-
rative of specific program redesign or
other accomplishments or benefits at-
tributed to self-governance; and

(6) At the Tribe’s/Consortium’s op-
tion, a summary of the highlights of
the report referred to in paragraph
(a)(2) of this section and other perti-
nent information the Tribes may wish
to report.

(b) The report submitted under this
section is intended to provide the De-
partment with information necessary
to meet its Congressional reporting re-
sponsibilities and to fulfill its responsi-
bility as an advocate for self-govern-
ance. The Tribal reporting requirement
is not intended to be burdensome, and
Tribes are encouraged to design and
present the report in a brief and con-
cise manner.

Subpart @—Miscellaneous
Provisions

§1000.390 How can a Tribe/Consor-
tium hire a Federal employee to
help implement an AFA?

If a Tribe/Consortium chooses to hire
a Federal employee, it can use one of
the arrangements listed in this section:

(a) The Tribe can use its own Tribal
personnel hiring procedures. Federal
employees hired by the Tribe/Consor-
tium are separated from Federal serv-
ice.

(b) The Tribe can ‘‘direct hire’’ a Fed-
eral employee as a Tribal employee.
The employee will be separated from
Federal service and work for the Tribe/
Consortium, but maintain a negotiated
Federal benefit package that is paid for
by the Tribe/Consortium out of AFA
program funds; or
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(c) The Tribe can negotiate an agree-
ment under the Intergovernmental
Personnel Act, 25 U.S.C. 48, or other ap-
plicable Federal law. The employee
will remain a Federal employee during
the term of the agreement.

§1000.391 Can a Tribe/Consortium em-
ployee be detailed to a Federal
service position?

Yes, under the Intergovernmental
Personnel Act, 25 U.S.C. 48, or other ap-
plicable law, when permitted by the
Secretary.

§1000.392 How does the Freedom of
Information Act apply?

(a) Access to records maintained by
the Secretary is governed by the Free-
dom of Information Act (6 U.S.C. 552)
and other applicable Federal law.

(b) At the option of the Tribe/Consor-
tium under section 108 of the Pub. L.
93-638, except for previously provided
copies of Tribe/Consortium records
that the Secretary demonstrates are
clearly required to be maintained as
part of the record keeping system of
the Department of the Interior, records
of the Tribe/Consortium shall not be
considered Federal records for the pur-
pose of the Freedom of Information
Act.

(c) The Freedom of Information Act
does not apply to records maintained
solely by Tribes/Consortia.

§1000.393 How does the Privacy Act
apply?

At the option of the Tribe/Consor-
tium, section 108(b) of Pub. L. 93-638, as
amended, provides that records of the
Tribe/Consortium must not be consid-
ered Federal records for the purposes of
the Privacy Act.

§1000.394 What audit requirements
must a self-governance Tribe/Con-
sortium follow?

The Tribe/Consortium must provide
to the designated official an annual
single organization-wide audit as pre-
scribed by the Single Audit Act of 1984,
31 U.S.C. 7501, et seq.

§1000.395 Do OMB circulars and revi-
sions apply to self-governance fund-
ing agreements?

Yes, OMB circulars and revisions
apply, except for:

§1000.399

(a) Listed exceptions for Tribes and
Tribal Consortia;

(b) Exceptions in 25 U.S.C. 450j-1(Kk);
and

(c) Additional exceptions that OMB
may grant.

§1000.396 Does a Tribe/Consortium
have additional ongoing require-
ments to maintain minimum stand-
ards for Tribe/Consortium manage-
ment systems?

Yes, the Tribe/Consortium must
maintain management systems that
are determined to be adequate by an
independent audit through the annual
single agency audit report that is re-
quired by the Act and OMB Circular A—
133.

§1000.397 Are there any restrictions
on how AFA funds may be spent?

Yes, funds may be spent only for
costs associated with programs, serv-
ices, functions, and activities con-
tained in self-governance AFAs.

§1000.398 May a Tribe/Consortium in-
vest funds received under a self-
governance agreement?

Yes, self-governance funds may be in-
vested if such investment is in:

(a) Obligations of the United States;

(b) Obligations or securities that are
within the limits guaranteed or insured
by the United States or mutual (or
other) funds registered with the Securi-
ties and Exchange Commission and
that only invest in obligations of the
United States or securities that are
guaranteed or insured by the United
States; or

(c) Deposits insured by an agency or
instrumentality of the United States
or are fully collateralized to ensure
protection of the funds even in the
event of a bank failure.

§1000.399 How may interest or invest-
ment income that accrues on AFAs
be used?

Unless restricted by the AFA, inter-
est or income earned on investments or
deposits of self-governance awards may
be:

(a) Placed in the Tribe’s general fund
and used for any purpose approved by
the Tribe; or

(b) Used to provide expanded services
under the self-governance AFA and to
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