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management and administration of the
project, which may include cost man-
agement, project budgeting, project
scheduling and procurement except
that all project design and actual con-
struction activities are subject to all
the requirements of subpart K, whether
performed by a Tribe/Consortium, sub-
contractor, or consultant.

(2) Housing Improvement Program or
road maintenance program activities
of BIA;

(3) Operation and maintenance pro-
grams; and

(4) Non-403(c) programs that are less
than $100,000, subject to section
403(e)(2) of the Act, other applicable
Federal law, and §1000.256 of this sub-
part.

§1000.241 Does this subpart create an
agency relationship?

No, a BIA or non-BIA construction
program does not automatically create
an agency relationship. However, Fed-
eral law, provisions of an AFA, or Fed-
eral actions may create an agency rela-
tionship.

§1000.242 What provisions relating to
a construction program may be in-
cluded in an AFA?

The Secretary and the Tribe/Consor-
tium may negotiate to apply specific
provisions of the Office of Federal Pro-
curement and Policy Act and Federal
Acquisition Regulations to a construc-
tion part of an AFA. Absent a nego-
tiated agreement, such provisions and
regulatory requirements do not apply.

§1000.243 What special provisions
must be included in an AFA that
contains a construction program?

An AFA that contains a construction
program must address the require-
ments listed in this section.

(a) The AFA must specify how the
Secretary and the Tribe/Consortium
must ensure that proper health and
safety standards are provided for in the
implementation of the AFA, including
but not limited to:

(1) The use of architects and engi-
neers licensed to perform the type of
construction involved in the AFA;

(2) Applicable Federal, state, local or
Tribal building codes and applicable

§1000.244

engineering standards, appropriate for
the particular project; and

(3) Necessary inspections and testing
by the Tribe.

(b) The AFA must comply with appli-
cable Federal laws, program statutes
and regulations.

(c) The AFA must specify the serv-
ices to be provided, the work to be per-
formed, and the responsibilities of the
Tribe/Consortium and the Secretary
under the AFA.

(d) The Secretary may require the
Tribe/Consortium to provide brief
progress reports and financial status
reports. The parties may negotiate in
the AFA the frequency, format and
content of the reporting requirement.
As negotiated, these reports may in-
clude:

(1) A narrative of the work accom-
plished;

(2) The percentage of the work com-
pleted;

(3) A report of funds expended during
the reporting period; and

(4) The total funds expended for the
project.

§1000.244 May the Secretary suspend
construction activities under an
AFA?

(a) The Secretary may require a
Tribe/Consortium to suspend certain
work under a construction portion of
an AFA for up to 30 days only if:

(1) Site conditions adversely affect
health and safety; or

(2) Work in progress or completed
fails to substantially carry out the
terms of the AFA without good cause.

(b) The Secretary may suspend only
work directly related to the criteria
specified in paragraph (a) of this sec-
tion unless other reasons for suspen-
sion are specifically negotiated in the
AFA.

(c) Unless the Secretary determines
that a health and safety emergency re-
quiring immediate action exists, before
suspending work the Secretary must
provide:

(1) A 5 working days written notice;
and

(2) An opportunity for the Tribe/Con-
sortium to correct the problem.

(d) The Tribe/Consortium must be
compensated for reasonable costs due
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