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§ 1386.22 Access to records, facilities 
and individuals with developmental 
disabilities. 

(a) Access to records—A protection 
and advocacy (P&A) system shall have 
access to the records of any of the fol-
lowing individuals with developmental 
disabilities: 

(1) An individual who is a client of 
the system, including any person who 
has requested assistance from the sys-
tem, if authorized by that individual or 
their legal guardian, conservator or 
other legal representative. 

(2) An individual, including an indi-
vidual who has died or whose where-
abouts is unknown, to whom all of the 
following conditions apply: 

(i) The individual, due to his or her 
mental or physical condition is unable 
to authorize the system to have access; 

(ii) The individual does not have a 
legal guardian, conservator or other 
legal representative, or the individual’s 
guardian is the State (or one of its po-
litical subdivisions); and 

(iii) With respect to whom a com-
plaint has been received by the system 
or the system has probable cause 
(which can be the result of monitoring 
or other activities including media re-
ports and newspaper articles) to believe 
that such individual has been subject 
to abuse or neglect. 

(3) An individual who has a legal 
guardian, conservator, or other legal 
representative, with respect to whom a 
complaint has been received by the sys-
tem or with respect to whom the sys-
tem has determined that there is prob-
able cause to believe that the health or 
safety of the individual is in serious 
and immediate jeopardy, whenever all 
the following conditions exist: 

(i) The system has made a good faith 
effort to contact the representative 
upon receipt of the representative’s 
name and address; 

(ii) The system has offered assistance 
to the representative to resolve the sit-
uation; and 

(iii) The representative has failed or 
refused to act on behalf of the indi-
vidual. 

(b) Individual records to which P&A 
systems must have access under sec-
tion 142(A)(2)(I) (whether written or in 
another medium, draft or final, includ-
ing handwritten notes, electronic files, 

photographs or video or audio tape 
records) shall include, but shall not be 
limited to: 

(1) Records prepared or received in 
the course of providing intake, assess-
ment, evaluation, education, training 
and other supportive services, includ-
ing medical records, financial records, 
and monitoring and other reports pre-
pared or received by a member of the 
staff of a facility that is providing care 
or treatment; 

(2) Reports prepared by an agency 
charged with investigating incidents of 
abuse or neglect, injury or death occur-
ring at a facility or while the indi-
vidual with a developmental disability 
is under the care of a member of the 
staff of a facility, or by or for such fa-
cility, that describe any or all of the 
following: 

(i) Abuse, neglect, injury, death; 
(ii) The steps taken to investigate 

the incidents; 
(iii) Reports and records, including 

personnel records, prepared or main-
tained by the facility in connection 
with such reports of incidents; or, 

(iv) Supporting information that was 
relied upon in creating a report, includ-
ing all information and records which 
describe persons who were interviewed, 
physical and documentary evidence 
that was reviewed, and the related in-
vestigative findings; and 

(3) Discharge planning records. 
(c) Information in the possession of a 

facility which must be available to 
P&A systems in investigating in-
stances of abuse and neglect under sec-
tion 142(a)(2)(B) (whether written or in 
another medium, draft or final, includ-
ing hand written notes, electronic files, 
photographs or video or audio tape 
records) shall include, but not be lim-
ited to: 

(1) Information in reports prepared 
by individuals and entities performing 
certification or licensure reviews, or by 
professional accreditation organiza-
tions, as well as related assessments 
prepared for a facility by its staff, con-
tractors or related entities, except that 
nothing in this section is intended to 
preempt State law protection records 
produced by medical care evaluation or 
peer review committees. 

(2) Information in professional, per-
formance, building or other safety 
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standards, demographic and statistical 
information relating to a facility. 

(d) A system shall be permitted to in-
spect and copy information and 
records, subject to a reasonable charge 
to offset duplicating costs. 

(e) The client’s record is the property 
of the Protection and Advocacy Sys-
tem which must protect it from loss, 
damage, tampering, or use by unau-
thorized individuals. The Protection 
and Advocacy System must: 

(1) Keep confidential all information 
contained in a client’s records, which 
includes, but is not limited to, infor-
mation contained in an automated 
data bank. This regulation does not 
limit access by parents or legal guard-
ians of minors unless prohibited by 
State or Federal law, court order or 
the rules of attorney-client privilege; 

(2) Have written policies governing 
access to, storage of, duplication of, 
and release of information from the cli-
ent’s record; and 

(3) Be authorized to keep confidential 
the names and identity of individuals 
who report incidents of abuse and ne-
glect and individuls who furnish infor-
mation that forms the basis for a de-
termination that probable cause exists. 

(f) Access to Facilities and Individ-
uals with Developmental Disabilities— 
A system shall have reasonable unac-
companied access to public and private 
facilities which provide services, sup-
ports, and other assistance for individ-
uals with developmental disabilities in 
the State when necessary to conduct a 
full investigation of an incident of 
abuse or neglect under section 
142(a)(2)(B) of the Act. This authority 
shall include the opportunity: to inter-
view any facility service recipient, em-
ployee, or other person, including the 
person thought to be the victim of such 
abuse, who might be reasonably be-
lieved by the system to have knowl-
edge of the incident under investiga-
tion; and to inspect, view and photo-
graph all areas of the facility’s prem-
ises that might be reasonably believed 
by the system to have been connected 
with the incident under investigation. 

(g) Under section 142(a)(2)(H) of the 
Act, the system and all of its author-
ized agents shall have unaccompanied 
access to all residents of a facility at 
reasonable times, which at a minimum 

shall include normal working hours 
and visiting hours, for the purpose of: 

(1) Providing information and train-
ing on, and referral to, programs ad-
dressing the needs of individuals with 
developmental disabilities, and the 
protection and advocacy services avail-
able from the system, including the 
name, address, and telephone number 
of the system and other information 
and training about individual rights; 
and 

(2) Monitoring compliance with re-
spect to the rights and safety of service 
recipients. 

(h) Unaccompanied access to resi-
dents of a facility shall include the op-
portunity to meet and communicate 
privately with such individuals regu-
larly, both formally and informally, by 
telephone, mail and in person. 

(i) If a system is denied access to fa-
cilities and its programs, individuals 
with developmental disabilities, or 
records covered by the Act it shall be 
provided promptly with a written 
statement of reasons, including, in the 
case of a denial for alleged lack of au-
thorization, the name and address of 
the legal guardian, conservator, or 
other legal representative of an indi-
vidual with developmental disabilities. 

[61 FR 51158, Sept. 30, 1996] 

§ 1386.23 Periodic reports: Protection 
and Advocacy System. 

(a) By January 1 of each year the 
Protection and Advocacy System shall 
submit an Annual Program Perform-
ance Report as required in section 
107(b) of the Act, in a format des-
ignated by the Secretary. 

(b) Financial status reports must be 
submitted by the Protection and Advo-
cacy Agency according to a frequency 
interval specified by the Administra-
tion for Children and Families. In no 
case will such reports be required more 
frequently than quarterly. 

(c) By January 1 of each year, the 
Protection and Advocacy System shall 
submit an Annual Statement of Objec-
tives and Priorities, (SOP) for the com-
ing fiscal year as required under sec-
tion 142(a)(2)(C) of the Act. 
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